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TE | 


e ere tn fee ; > ws 
© forhiņ k Ag heizs are ligblgg®r any 
aRet? t nRa Ka irto 
o “hojr Jgands® R . 101 


° i 
hett Appellate Court confines its 
decree for pagsession tő the original 
defendant, but awardsagtts against 
By interveror mace co; defendant 
by, the first Court dite latter con- 
. tigues.a defendant, and has aright * 
of apal under Section 1P @f Act 
XXT, of 1861,°not being bound ẹ- ’ 
~ to come in under Se€tion 230, Act 
- YII of 1859 | ...@ll4 
(9) Procedurę to be observed for the 
—— of a decree against the legal œ 
representative ofa deceased pers8n 195 
(10) Stay of- : See Jurisdiction (5) 
(11) Where a mother, having beneficial ia- 
terest in. testator's property tid] his 
wife comes of age, recovers rertgn >» 
her own account, a decree against 
her.is personal, and the wife’s pro- 
perty cannot be sold in . 
(12) A son’s right to succeed by survivor- 
ship to his father’s property is too 
remote to be sold in——of a decree 
(18) The mere issue of notice in——does 
not necessarily suffice. Not to serve 
it, and not to try to do so, enables . 
judgment-debtor to plead the ab- z 
sence of bond fide proceedings with- 
in three years as a bar to—— gø.. 
(14) It is optional with a judement-clhai- 
tor to proceed in the first in- 
stance against either the person or 
the property of the jugzment-debt- 
or, and the Smal Cause gGourt is 
ound to issi&——accggdim® to they 
nature of the application madgin ` 
e writing after passing of decreg ... 
(15) The Court may refuse——againsiper- 
Bon and property at the sayin, 
or against the person, when®pplica- 
tion for immediate~-—is made verè 
° bally at the time of passing decree 
ag) An application œ stay——of a decree 
ought to be accempanied by an aft 
aad 
e-o» 


(8) 





217 





253 


268 


K 
282 


92 


t, or satisfactory proof of the. 
complaintsalleged, without (h@Court e 
See Act VIII of 1859 (2) (7)9 ° 
Seg gt XIX of 1859 (3) a7 
°@ See Ac@K XIII of 1861 (2) (5) 
See et djusdment (2) = 2 
wre Apppal (11) ee a 
.. @Assignment of Decree (2) ® è © 
° See Tel! Bewch Rulings by 5 Judges (e3) 
ee Jurisdiction (9) (17) : 


° ‘See Liability (8) e 2 a 
See Limitation (8) (10) 020314)  *® . 
(19) (28)' (24) © ° 
- See Mohey-decree (1) ° a or 
xEcuTor. See Admission (1) ad ” o 
ÊHIBITS. . oe 
è Docynents produdedin Court under o 
tfon 12% Act VIJI df 1859 pe- ° > 
Se gome—— `t Sa 91% 
. e 
tra .’ e ” e L e 
e à ove ee Come. 4- 
e R . 30. °.. 2 8 Py 
z N V- a o 2: 5 e7 
-~ abe A m - OR OO 
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‘ ce EX] Po Sre È A , o 
®t: Jix-panrs Decrees. °. Teu ae . ° P Furr, Bency Rurinas.—( Continued.) ` è 
ae Where one of ee rf. defendania gubsequently appealed to Her Ma- 
agtins® whaw a SicSlie been de- jesty in Council, it is beyond the 


power of.the Migh Court, and not 
within the scope of Section 4, 
e ° Regulation XXI 1797, to set aside 

the execution . ə jue “148 


e(3} An appegl will liè from ax order pfs- 
e ed by the High Court in fesMis- 


cre’ les a @tatement objecting 
* for the ftst time that > dttmct 
causgs*of action against two dif. ee 


gore te have been impro- 
@erly johet, the Çourt cannot re- 
/ open’ tlfe, hole case, or St aside 


®© æ °* the decree referring to the other | eellaneous Dephrtmen in aàse of ° 
ndants Ea on 269 exec@tion°of decregein Which the 
. ` See Act X of 1859 (2) amount or yalue énwlved exceeds © 

See Special Appeal (2 4 e 10,080 Rs., as well afia any other ® 
é F ° case in which the Gourt shal aawit ° 

$ ° ean ẹppeal when the amount or ee 

"Fiera, See Morlgage (2) e. ve is dclow,10,000°Rs. md 
FORE-CLOSU&RE. 


: (4) The Revenue Courts have “no juries” 
@ diction to t® @ suit for rep when 

the issue fs noggnerely ylether the 
defendant hy reason of his owne 
possession or thet of his agent 
(e.g. one who holds for him de-° 
namee) is~in the position of tenant, 
and as such liable for the rest, but? 
whether by reason of his having a e 
beneficial or equitable interest of ° ° 
some sort in the tenure he is 
in equity liable to be charged 
with the rent. It was not the 
intention of the Legislature by 
Act X of 1859 to empower the 
Collector to try questions relating 
to rent depending upon equitable 
rights or liabilities arising from 
circtimstances other than those of 
the relationship. @f landlord and 
tenant. 


e The lapse of more than 12eyears from 
e ygar of grace, bars the right of re- 
. @° demption vee 476 
See Morigage (3) 
_Foreicn Jupements. See Limitation (3) 
Forma Paupgris. See Appeal (4) 
FRACTIONAL SHARE. See Stamps (4) 
Fravp. 


(J) No one should be allowed to take 
advantage of his own even 
under a title from a Government 
sale see 399 
CA here a party to a suit bases his 

claim on an allegation of he 
, riskg success with the charge ... 461 
~ (3) Section 11, Act XXIII of 1861, and 
Sectiogs 256,257 Act VIII of 1859 

donot apply to guit imputing ——, 506 
. Fore. Benéa Burrnes. e 


(According to the Mitakshara Law, @ 
“son acquires by birth a right in 

° ncestral property, and has 4 right 
° ring his father’s life-time to com- 
pel a partition of such property. 
The father cannot, without the 

*e consent of the son, alienate such 
e * poperty except for suffic™at 
*  cnūse; and the son may®not only 








Ifa zemindar sues an agent for rent 
due from an estate, this is no. bar 
to the zemindars “afterwards suing- 
the principal for rent subsequently 
accrued due. Buthe cannot in the 
same suit sue both tke principal and. °° 
the agent: he must elect which of 
them he will proceed againgy” ,,.*428 ¢ 


Furr Bence Routes ny Terese JDors. t 
(1) Held by the majority of *the Court 


ibi ; i lo¥er, J., dissenting) that an Åpne 
®prohibit the father frone so doing, ẹ (Gl 2 dey & an Ape 
ie geut may sue to set aside the aliena- pel god afier admittit sed > 
; tion, ifmade. , Thg causy wf action regM@terMig an apBeal® and sewing 
° to the son accrues whe possessier? enotice on the oste , bag 


°. is taken by the purqhaserg@ Anew 


oe cause “of gagtion doeg, not cruef P 
èe © ẹ @upon the subsequen birt, f 2 


no power, # the gearing, fo rag eee © 
Sys the appepl on the gyguie He 
was not prefêŝrred withia the pre- 


.è younger brother, @ther tp the Wer e° scribeg period èe y w lle © 
e brother alone, or to and, his ° 42) Held dy the majoytý®o0f the Court 
om o @ ._ brother jointly. a s p > (S&on-Karr, J., dubilante) that a ° 
° Coutts Should reject plaints against * pr&prietor o$ arPesgate is entitled, 
> | ® several defendants ‘for causes of Wunder SectibneY Act WVbafess2 » 
o action® which have acerned again® of cee) BC), to gieasuré¢he lartls of any o 
ig. S ® cach of them separately, and in 23° subordingte tenufe within Qagimits s 
: e soe e 
: respect of which they are note > e 9f hisestatep whateverwhe charac- 
%. jointly concerned “e «15 “ter oF si ofGahic tenure, othe ë 
e (2) Aftereexecfition hgs ondt Bone ‘out. ° anunt 0 ret rr in respec? of 
à e under % decree of the High Cougt, Pi ad i wit o “Pe te 8 Ie 
| e e -° °. á e "mvs 
Ns Pa ad 7 be à. : e ° . ° cas ee _% 
P : é . ed 0 _ @ Ss °, E 
m 4. Ot apes, Oe See e . 6@ 
ae E T SrO A a S -ao .’, "et e 


E e e e . a 
Furt Bencn Rurines `BY TARER, JUDGES.— POLL Bixcu Ritince BY THREE JUDGES; — “5° 
® (Continued. ) e e (Contizegds ° oe ete 
(3) Ín a former suit for rent, brd&ight ed thg n, $f the issug ha®been 
before. the Collgctor by A against ° yhêther as HBirgn@-fiw of @, Be had 
B, Bset up a bowl authorizing B to Sretabedo dispute the e&goptions it 
. geduct a certain portion of his reat must have been determped against 
e . and apply it in reduction of the 2 him. ° t£, 
; amount due to him on the bond. But the issue laid down ad fefendgnt’s 
The CAlector held that the bond o reqfest being whethgé lah tiA Ohad 
å of enuine. R now sues in the » aright to question the adoption,®9 » © 
Civil Dotrg under Mig bond. Hep it whs held that, as under a d@agd of 
©. as the majority, of th® Court e compromise of 5th September . 
re (Campbale J®, dissenting) that the 1839, pl@intiff had aneinterest in ° 
'  decisiofl. of the Collector was now showing that the adopted son was 
z ee cpeclusive except upon the ques- : nof ag heir of Gy or entitled to ° 
ee 2 e tHon r@atiyg to the rent, goncar- maintenarte, or to divide any e 
„ tency of jurisdiction béhfg a feces-© surplus after payiwg expenses pro-» 
© sary part of aale creating an ine vided for therein, he had a right tò 
esigppe! in such g Ase l uestign the validity of : 
“= °(4) The Bdge of the, LoWer Appellate goes a Of Me castops, 
e Court admitting 2 yview of judg- Held by the majority (Pundit, Y. é 
. fent after the expiration of 90 days differing) that “grandsons in th? 
*. from the date of the decree, with- female line” do not include sister's 
œt showing whether there was sons ` . AAI 
° suficient cause proved to its satis- (7) Notwithstanding that a Division 
te faction for the delay, was held to Bench of the High Court, on ap- 
ow be illegal, and was set aside with peal, in 1863, gave its opinion on 
the subsequent proceedings thereon certain points in a previous suit 
(Pundit, J., dissenting) ve 184 between the same parties, the High 
(5) Held by the majority of the Court Court on the present appeal, held 
: (L. Jackson, J., dissenting) that the that the parties were entitled to 
$ existence of joint family property the Court’s opinion on the same 
being admitted, the presumption points, as thev pointed out that 
was that all acquired property be- these points did not arise in tW 
longed to the family, and that the previous suit (which was brought 
onus was on the defendant in this foran object different to that for 
case, who seè® up a plea of self- which the present suit was institut- 
acquisition, to prove that tbe joint ed), and the opiniop .of the Court 
estate was so small that, after pro- in 1868, was teerefore ulimPsires 
viding for the maintenance of the ® and did not conclude the Mirties. of 
family, nothing remained to form en this country there are no formal» 
afund for the purchase of other ities to be gone through in or&er ; 
_ properties for the benefit of the to he constitution of a valid yl, ° 
. joint family, , s 226 and all that is required. is, t he ° 
e (6) A plaintiff su to set aside a certi- . intention of the testator should be ° 
à ate to collect debts on account of e ascertained in whatever way it may | 
` thé estate of his deceased uncle G, be ascertained, whether by word ofe © 
obtained under Act XX of 1841 by outh or in writing, clearly and ° ” 
defendant (widow of his uncle M) unnistekeably. e 
* %s guardia of her adopted®son, and è A son ufiger the Mitakshara lawe is 
O fq toGet*aside the adoptiontags wel] as i entitled jointly with his father pm ° 
te obtain’ @ d&cre® elaring e the moment of his birth, or in This 
~  @egeygtallygbis ght as heir of G apd ee case of big a@opifon, to ancestifl 
Peas ag. “While thy suitewas pending, e è — eetate and glso to the profits accru- ô 
a the Ewop sons of a sister” of G e ing after bifbirth wee K 
(claiminf& as þeir of G®and rever- KE A is t@nure havi®Mbeen sold or, SVa 


” eineffectu opposed the? grantins 

of” the BF acl filed, a%pgtitien 

eestating that they havfhg q@tered . 

into a deed® ofe compromis® wi 

igre congentdl to the ingtitd.- 
tign of thg swt: Hexp thal 
panre senot the genefal hdr- ®* 
af-law either to Ul ot G, even if ke 
were hehe ag Pe te the term8.of, 
the geea tg lè Pyoperty comps 

e 


-@ 9 


siones ip the gstate of M) who had ©, 
e 
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eee 


notwithstanding that the sons of tlee * 
e ryot ‘have been occupyim huts on 
the land for more than 20 yess. œ . > 
° The circemstance that the pur- $ 
chaser, happens to -be the superior » 
® landio e does, not diminish his ° 
aright : _ ° GA78 r 
a.e 8, -° p 
Š °. 6 -e * ar 
.° o à ove é Coe T 
ee era er e., ! A) 
° NS eee n Be 


O D EA 
of 9 $ 6 





‘© efrears of segt under an Act X 
decree,®the purchaser is entitled to 
T put i Ahas possession of thes * om” 
entire tenure as it origina&y stood, ° 


? z e - 
eu .- Saas e rNDOOS. See Pre-emption (3 
Xs bg . ot i 9 P e 
*@HATWALLEB TENURE,” ô ° at Hifpoo Wroow. ° z . 
A —M® dyed ore Pthg e gecenni °. a A 2 — holding a certificate under 
setfighent af tpe ee Bf the z . Act XXVII E fè1860 is not neces- 
semindaş®a, is protecte Fagus Segh #932 sarily the proper person to continue 
assessmegt | Pi 1 see G Suit for recovery of immoveable 
See Hesutenuvissee eers (1) property ; but she isẹenfitled to do ° 
GET. ed 7 her _ so as heir, if deceased, being sode 
7 pap gee mc gi genet owner, @ted withoutissue @.... 2 
®© « ° : RA ) A — in the MMhila p ovingnay > 
held, in her own right bub such adopt in Kaitéma forms Pithont her 
i a made on her death-bed. being Hasbandencnsans ° ©... 158 o 
= looked upon as a wall, will, be (3) ‘The cegsion by a ——* wf her right e 
inoperative beyond a certain limit... 84 © to her husband's heir is valid, and 
GOVERNMENT SETTLEMENT. at the, recipient Becomes absftmtely © 
à A whether permanegt or farming, ; cntiged |° . * pab So 
„preserves, an does not destroy the (fA Saa haethe goer of alienation; e 
‘ righés of a talookdar when there.is . and gonveydnees’ made by het are® 
a dependant tenure — ow. 391 good except’ sRainst the clan of 
Ground-Rent. See Jurisdiction (29 - Each of her husband's heirs as sur- 4s 
GuaRpiafsenr. See Act XL of 1858 (2) (3) Siva hae . > ai . 519 
Bee Appeal (3) (5) The sale of a ’s rights and 
H. interests in her husband’s estate, 

° . j tic f e 
Hiıssan-nameNs, See Act XVI of 1864 (2) ae ai hench the Wicks de Ea 29 
-Hren Court. é See Adoption (2) e 

(1) Powers of superintendence of ——: See Right of Suit (4) ee 
See Appeal (2) rere ANE 
(2) —— may make an order upon motion Hownanpar. . 
to compel a Lower Court to make „A plaintiff suing for a kubooleut 
absolute a sale made by that Court against a Kursa ryot, who is found 
but not confirmed «» 109 to be a —, must first get rid of 
Hianrst Bropr. See Sale (10) the. encumbrance created by his | 
; Harpoon w 7 predecessor errr VAr 
(1) The doctrine laid down in case of an I 
elder brother who having recovered ae - 
property by his own money and , Ixnreatun. See Res Adjudic&ta (2) 
labour, ‘vas awarded two-thirds; ILLEGAL Pressure, See Compromise (1). 
3 thé gounger gtttigs ont one-third, INCUMBRANCES. : 
~e does net apply to the remotee sie 
epranches of a Hindoo family separate r a) mirano ie aa at ly, sted 
im mess and estate oe 13 to entirecstatás UERS 1u rmIbe 68 
© ©) AMG arin estato, though ‘no aetual (2) A putnee tenure passes fic’ of —- 
panini bein made, ai ee ee a 
. separation na 82 d pi oo bbe 
©(33-The Jains are governed by the —— S © Sale-(19 Pe te e 
_@ `» of inheritance applicable in the pa ee Sale.(19)e ° 
e ofthêcountry wh which the propert INHERITANCE. ° 
__isituate ee 1) A plaintiff suing on——fos recovery $f 
e °(4) Degen of title may*be grant-* ° @) teas g rept haha not eaj Nede © 
í ` e® to reversioners, and aliępations e must an his tiffe, °and eitler 
{ ‘+ by Hindoo widoty may geisid e lmeal descent or syf cSatighuy ae 
°, during her life-time, alt u pes- e  relatiqn ag erftitles him to pyt sue $ epe ° 
e session will not ordinaMly. b given 195 cession. A, descendant ¢ the bro- , . 
ee £) Veter — Pieces of wership @: ° ther of origindl acqyirer,. and not 
pie sacrifice are not divisible; but e ee” less than six generations aff bannt, e° 
` infringement of the fight Wa turn o e under Bindoo Law, shang the pre® ` 
h ©. in the worship, can be redres@d elge pertyte ° „258 n 
è ® by aesuið en ... 198 A Hi % by ly fn®Baneal, which ite 
°, (6). Addeed duly executed by the mem- (23 a Hng e b $ ve , oai 
: _ bers of @ joint Hindoo Family is » x i ampare a aw ite. A ihg lew ° 
. e © pgimd facie evidence of a valid . a? eir new d by M. a resumed’ = š 
` separation under ——,» no actual 44° » tobe gowerped by Mittspauaigiw 261 : 
e ° division being necessary .. 30 | Tis sgt Bono. See amps (3) 3 
ing See Fuil,Bengh Ruiling by &Bdges (9) | Insricagon? Se? Ach Xa 836 <5 | ie e 
Sge Joint, Ehindoo.Fahily (2) à NGEREST. See Decree C} Sem Alontgagse (7) 
i e 2 ` Ae E 7 4 e * 2 © e cy ‘ot. 
s . SE e ' 
pe ° 2 A is soe y te. % s 
es 1° e h f ., e e e’ 
Te an uoa re Sae a G A . 
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xiv ° INDEX (CIVIL Rut thas.) - @* gh i.® } 4 
$ . s ce e o , aad be =) g \ e © ? 8. 
e INTERVENOR. ‘. ry s * JorntT*Hwpoo Fair. Continued. ) i E 
(1)e An — under Section 77 Ach X f o difere bers ofa unite family | g 
1859, never having received rent aad mf Fitbeebit. plow gnn it... 116 
prior to comm@icement of suit, has (3) # i ofa-@—invegting the pro~- 
no locus standi. . *367 @ tecafof a joint ancdsiPal esta e, in 
(2) Where lands were sold im execufion, + |y ` the purchase of other@states, does 
z notwithstanding intervention, under so for the Pbenefit the joint- 
@ Section 246 Code of Civil Procedure, 5 family, and gannot Wifnate 8@as to 
by a plaintiff under a fulse hibbah, e bffid even his own espire® ons Ye 
` ide Court sèfused to interferee (4) The*mere fact of consideration-mondy » © 
merely Because awetion;purchaser <% for ceftain property having @assed: ° 
© e a Žad not appgaretl-to give evidence... 422 |® out of the hands ®f a member of a : 
o(3) An —%,milder Section 77 Agt X, must ——do&s not relieve him of the 
` prove receipt of rent in good faih *493 onus of proving whence the money ‘ 
is ®(4P Seftion. 77 DF Act X provides for in- cama or rebutting the presump- 
co be tervdhtion only by ong witty claims tion of jéint ownership s. 2700 
e _ the right to r%cêiye the rent « *497 (5) Character of theestrict proofs ræ- 
© Seg Act X of 1859¢{1), See Kuboo- quired of an auction-purcfaser of 
spss o. P leyi (9) z the wights of a member of a ——, 
o IRREGULARITYS ° % to.vebut presumption in fayoyr of A 
(1) Bluthee. shamil pesh orders, and the Joint-estate ` , 8g 29% 
. passing of. Hadementbatbre recording oe pote ee ees by 3 Judges (5) 
eVidence of witnesses, arecondemned 107 oie Will (1 aw (1) A 
@) To admit a defendant to be heard for ee Will (1) : 
the first time in a suit after it has JOINT PROPERTY. 
.' 0 been remanded, is not an——which (1) Where is sold to redeem other 
the Courts would notice; and, if y mortgaged property- about to be 
heard, he is entitled to a consider- a foreclosed, the transaction, being 
ation of his evidence +n * 285 for the benefit of the family, is 
See Sale Law (2) good; and where a large sum is due 
Issuzs. - on mortgage, purchaser need not 
—are tobe framed from all ques- enquire into original necessity for Š 
- tions of law or fact on which the - mortgage vee 15 
parties may be at issue, and to be (2) The rule that only so much--—should 
collected from oral pleadings, plaint, be sold as will meet necessity, does 
and writter® statements soe 162 not apply where the exgess is small, 
See Special Appeal (1) . or the required money cannot ether- 
See Plea (1) š wise be raised® è "o 1g AE 
Isumnuvisser PAPERS. say eo (3) The fact of an old factory remaining ‘ 
Where the irformation in——is not © joint when the rest of the —~ was 
satisfactorily accounted for, they ttitioned, is no proof thatgthe- ; 
are insufficient in a suit to assess shareholders agreed to cg@@inue n 
*e lands saideto be held in excess of working it, or never to raise new 
_ tenure; anti defendant aenealng ones „2 87 
- iform payment from Permanent ESY . * 
para TE, whether undér Sec- ©) T Inga joint family house 
tions 8 and 4, or Sections 15 and 16 8 his 29850 nte rig t to partition x. . 
e of Act X of 1859, not ligble to en- arth? ES c share m eve ong a 
a’ hancement of ‘rent 1s*282| p o P ‘ e premises 3 oon 239 
° K N .- (5) Presumption of — not to be $but- ° 
-e J. telh mergsepgration in mess, ... 2YO 
oe we o a, © Joan 2S ee i 
© eda o See Jindoo Law Os AW oT. ih e EA po’ 
: i . . ere the three widgwyvs of three ou 
JornDeR. Bee dct y 1 f a868, B. C. (2) oe Give Sons, sued i cnrvisingeoas ` sg 
o aone Decay a ree A ` è e® for ; aaea shares OF pro eo 
A~—onc@ even, for eves remainse PET? HeLD that the death of the 
. . such, any ae of, decr@-héfierhot- %/*° Phusbands .of two of the plaintif * e 
ee ` withstandipg è ` E -233 before their father was fåtal’ to the ° 
IN r °. š e suit of all three; and that the pMint .° 
eJornt Mroto. Tam. e . e . was bad on thé groundot multiplig és 
e (1) Actufl partition by metes andYoun ~~ | city ê St.” 
Radoncegj®) to make gliviion of unty® . è Pa s 
-~  divideď'properġy c8mplete e .. L160 JUDUMENT. ` ; -a 
>” e (2) &ccordmg to Migoa Lab, tiere j © Thergfðmust be a distinct Gnding on wo 
ng cospargtutrship between, the e eall the materfal issues Mn a cast’ a?; 481 y 
P3 are e e -` A aay e a a e e Š 
, . so ee , če s o Cd of a @ -\. A A 
a re ee hd e . A en Si %. “ea Poe e Pœ 
s s 7 af & eo ’ " Bs oP SO DE E a a 9 
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e 
° An Appeal finder Seatio 84, Age XS meen has no authority to make an 
of 1 86@ from fhe He Cgmmis- order on an application to execute 275 
sioner of ChotasNegpo shoubd be (10) The Civil Cougts have in a case 
®made tè the Judicial” Cint taigner under Act X of 1859, where plaint- 
who ex®rcises the powers of a zil- . è iff’s allegation of fraud meanseonly 
lah Judge ieee Paid that defendant has pbtfined some-* 
« £ ` thing he is not entitled to @...7290 
Apoca wast pako ATERS: © o ?11)—in weuit on a' contract of he na- 
e , @) — a, by Section 43, Act II of e ture of a cømmon usptigAiuary ë 
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a decree, an - - 
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e fora new trial gn the ground of the nue sale; epay wi hot in- 

° degree havigg been obtained %z terfere, the aggrieved party may, 
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4) A suit for —» il not lic™under ° an order on his applicatiof which, 
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* (7) As applied By Aeh XA Vir 1858 e 55 


€21) A Hindoo widow's right of suit being 
(8) Whe dept anderon$sefe pay, with- ° 


h _ barred by adverse possession for 


a, o 


in &p@ven time'aye ylmitted, execy- 
ion mae*eproceed Shonen 
have epired from the passing of 


Act of 1859¢ (ag 


£& prefer ig an appeal, the ®urt is 


pP How apBtigd Where, on the last day ` 
e © unexpectedly and unauthorizedly 


closed b 73 


@ ove 
(10) ine nicio ef Full Bench deci- @ 
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sion (7 W. R., p. 515)ewita regard 
to in cases of execution under 
_ © Section 21, Act XIV of 1859 ... 88 
e (11) How applied to execution of decree 
against one orgnore judgment-debt- 
` ors aho have each a separate liabi- 
lity * è a. 80 
(12) An unsuccessful suit by decree- 
foller to establish right to land 
alleged to have been purchased 
benamee by judgment-debtor is, if 
œ bond fide, a proceeding within the 
meaning of Section 20, Act XIV of 
1859, to keep decree in force ... 98 
(13) Unsuccessful suit by decree-holder 
to have specified property made lia- 
ble under decree is a proceeding to 
keep decree in force Ses 
(14) How applied in the case of holder of 
decree for possession and wassilat 
applying for execution we Ù. 
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(15) D suit to set aside summary order 
i passed under Act XXVII of 1860 
may be brought within one year from 
date of qrder ; but such order does 
ng bar suite upon title though 

a a bromghgafter thr@& years e126 


(16) Gow applied with respect to a re- 
wersioner’s cause of action against ® 
7 is ancestor's lessee e «. 135 
(17) — 


oes not bar suit for cancel- 
e ment oflease on further breaches 

e Of covenant by landlord, who hag 

© ee waived right to gue on ryot’s previ- 

e ous failures to pay Q 138 


asf H w applicable under Seĝjon 33, 
-e ct X of 1859, where clatm is made ¢ 
, inst sureties of a deceased agent 
for monies approprigted by Sign +8195 
$19) Where plaintiff, within "free yar? 
®e æ next preceding applicfion, fas got 
® possession eand decre@d' t fo, j 
* © defendants „not specifigally ating: 
-° that such proceeding® are f@udulent o 
or collusive, Judge .must alèw e 
© further execution á .. 199 


Po (20) vw applied in the case of a person 


coming ® -within three syears after è 
- > the date of awards under the Regu- 
lations mentioned in Clause 6, Sec- e@° 


ss 


12 years, revergoner’s suit, after her 

death, is also barred we 256 
(22) Mow applied in a suit_agains an 

instigator under SegtidA 3 Act X ° 


of 1836 a @., 257 
(23) How apptied to decrees of the High 
e Court as beinge Court, eg phhed e 
by Royal Gharter 8 o wee 267 


(24) Execution of decreg fh possæsjon e è 
of lagd keeps the Maree in force y 
and saves subsequent applica- ; 
tion in respect fo w&silat «%e 2%. P74 


er under Section 77 Act X of, 


1859, and {nw a*suit based pn of 
© general righ?t®real propertys ...*294 co 
(26) How applied inghe case 4f a Maho- ° 
`~ medan widow suing to recqver e 
dower payable on the death of her 
husband, if her plaint merel 
amounts to a money claim ©... 307 
(27) How applied to striking a cas@ offa ° 
~ file : 320 o 


(25) Howg@ppect in a suit te se@ aside an e eè Se 
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(28) How applicable to a suit brought by 
a Hindoo lady claiming to be a 
reversioner, against a devisee whose 
rights were ultimately acknowledged 
by testator’s widow .. 823 

(29) How applied in a suit on a bon z 
which, besides securing payment of 
money, hypothecates lands for 
furth>r security .. 834 

(80) The : under Section 6 Act VI 
(B. C.) of 1862 dd&s not apply to 
suits for rent at an enhanced rate 
after notice ...*343 

(31) Where immoveable property is 
attached for saleen execution, a 
third party claiming a portion is not 
bound to sue’ within one? year after 
delivery to auction-pyirchaser ... 858 „° 

(32) Possession under a Magistrate’s*order, 
which is set aside by a GivileGourt, ° 

s cannot avajl against a plea gs——-... 373 

(33) How applied in a suit foẹ recovery 
of land under a lease, where defend- 
ant claims it as a mahtean tenure e 394 

ing suit gor recovery ef 
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(35) Hw applied jin an actio fow ties 


°. 
of comtraet on the Fepudiatiqgn of 2 e° 
lease 2. a 12 442 
(34 How applied under Cfaufe 2 Section - 
. A 1, Act XI of 1859 & a’ suit, &® x 
dameges a mali€jous prosecu- ° 
za tione o Š So 443 
(87) Wow gppligd Stef plainèifehpuing e 


grapted a putnee d™® certam land, 
bpught. it in on it® bemos ulipate- bs 
ly sold fotegrears of r&it; and on 


tion 1, Act XLV of 1859, to,recover, aking khas, posfgsian, found that 
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e Wrongful possession®for more than ® 


12 years before institution of Suit... 444 


(88) Where the plea #f——is raised for the 
first time on remand, the question 
enot arising in the pleadings,® the 
Lower®A ppellate Court is not boun 
è do take it up 3 
(39) Rere defendapt pleads ——, an 

Anitens report és not sufficient to 

f zn phintifty p8ssesgion within 
ee æ 12 years of date of suit von 464 

%40) How applied to a decree of” the High 

>e o ut as @ Court established by 

o Be oya Charter, whieh falss uhder 
Section 19, Aet XIV 8f18 as 4g0 

e v 
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There is no —— dder Aœ XIV of . 
cee . 1869, or Sectio 37 7eCode of Civi 
° Proceguresto #ee time after 90 days 

e ©. ,at which an applieation for review 
A may be filed i ts 
(42) 

e. 


here applicable under Clause 7, 
gction 1, Act XIV of 1859, Sec- 
tion 318 Code of Criminal Proce- 
dure prescribes no —— for a suit to 
set aside a Magistrate's award 
under that Section, and such a suit 
may be brought within 12 years 
2 from the time of cause of action ... 490 


` (48) A written acknowledgment sealed 
but not signed, is notan acknowledg- 
ment within the meaning of Section 
4, Act XIV of 1859 . 518 


(44) The cause of, action of the heir to a 
Hindoo widow's husband in a suit 
to obtain possession, accrues on the 

< day of her death oe 519 
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3) The riget to pre-emption wil got be 
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of decree against her 
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(1) Where elder sons, managers of an 
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the injury of a minor son, the 
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by a will are unable, or refuse, to 
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re-opening e wu 223 >, 
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-*y sells A’s rigbts and ġnteresi$ to 
D after A had giveh a putnee of oa 
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d ed at the dis¢retion of the Court (5) Common usufructugry, — :P Se > ° 
trying’ thé case on its merits 447 o Jurisdiction (11) o e ` 
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See Dur -putneedar (1) ° principal tæ redeem an esta®, the eee 
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. Limitation (13) by mortgagee®in fieu of interest, and ° 
cee Mortgage (7) the latter, setting up a false clamon » 
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mit of -— is at least 16 years ... 301 Limite profits aat the Statute or *,° 
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time of the execution by an alleged 8 Whe surt A gee 828 
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balance in favour of mortgagee is 
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MIs-SOINDER, entitled to a conditional decree 369 
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(2) Holger of a simple —— d otac- e specting mesne profits but. not b, 
a nge a, len on property of judg- wapt D enguiry, ° caĝnog 
e méht-debtor el na HEO urge t#s 1ftter‘groufd fa apgeale... 9 
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BALE. e 
(1) Where decree is for arrears of rent 
due ona tenure, the tenure itself 


(12) Under Act VIII of 1869, a—i 
~ execution without previous attach- 
ment is illegal: the words “attach- 
ment” and “sale” in Section 201, 
must be taken together n. AIS 
(18) Omission in a sale-proclamation .of i 
particulars in respect of Govern- 
ment Promissory Notes, does not vi- 
tiate the —— ; but Lower Court 
ought, under Section %49 of the 
Code, to call fog thêm 08°... 416 
(1) The —— of Government Bromissgrye e° 
Notes through a broker is permisalge 
under Section 248, not obligatory ... ib. 
(15) Gogernment Promissory Noteg in è 
the custody of the Collectoyfleed Š 
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e (2) —~ef rights in a mehal: See Rights e 238 of the Code applying only al 
of Pyrchaser (2), ‘property in the possession of the Ba 
(3) In a suit, for possession under bill of ajudgment-debto é -e bo 
š the plea that part of the pur- (16) of gputnee for arrears of rent ° < 


o pee Limigtion (36) e. . 
(17) Full Bench Ruling that a —— Maer . ° 


Seatide 105, @åcteX of 1859 is pot 
°® free of Meumbrances created by de- ẹ 


Po U remains unpaid, is not 
i@validated,by the fact®ġhat a de- 

‘ eree for “te palna already 
æ. bgpgepsefed M another suit @... 218 


© oa Che guction-pyrchastr qf rights of e lt@r, does not apply where th e 
E Gostinggent meg paoar on for . %6 ie sold Risi 7 e Nse 
Ss a ES S DO PYY an as Iyaa Suit tayecover posgession of pro? ° ° 


estante cto Uegulting propyietor, and", 

®.ig boung no limitatgon that e 
would not hind the Gapernafent]., 222 P ee 
(5)%—- of son’g raght, to sucged his 


° perty mid tu%be purchased from {wo °’ 


“@efendang one of whom did not sell, ©. a> 
the decree should absolv® the share e 


father a See’ BegeMion, (140 a ° `_ of the latter from liability 0... 462 9 
© (6) An“ipsory #e—, proving frad on » (19A putneetenure sold un@er Sectio 3 
e ®© - the paft f evendor, thougi? the. e 105, Act X of 1859, passes fre@ or aT 


_%e® incumbr®nce or otherwise, accord- 


hobdla ° grag registeg, does “not x 
e ing 8 it would have done if sold e 


stand in the way of Plaintiff's geht’ ° 
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See Act Aes PRO e Marred by Section 27 Act XXÎO 
See Agp te of 1861 we 111 
See jaAa OOS D tes’ (4) The finding of & Lower Appellate 
See Dismissal (1) ° Court on a question of fact isnot 
. See Fraud (8) ‘ open to . gil 
See Higt*Count (2) (5) Where a Lower Afpellate Copt 
Ses Joint-py®perty (W) (2) e . e pronougces on the’ eae aie of 
> o See Morigag® (9) é a deed by recejving 2 & Cop Ay evi- 
© ° See Pre- -emption (2) ° dence, its deeiion ig Bt appeal- e 
See “Presumption (3) bf e able e œ è 
SaLe Law. (6) Where a hibanamod A a a weie ° 
Q) The principle on which purchasers at °. mma on in defence, nd only ¢ 
Revenue sales acquire estates n the the former ig cogtested , dglogy, o 
e condition they were im at the Per- ghi tiff qannot have thgfissūe as e bE) 
manent Settlement, is recognized by 7 e will trieg ip —— . e 35 
* theelast — (Act XI of 1859), e) AN efect in lag® must cause an er-@ 
& and applies to encroachments and e vor if the deciX)on on the merite, be- 
* under-tenures created by the old a it cane become a vafid round š os s. 
rĝprietor or his laches 62 ° 
. (othe Pije ct of the (XI of 1859) (8) A he ae tent in ——, routes 
is to give the purchaser a title sanowed IN p'endıngg Qt 
* which cannot be challenged. A See Jurisdiction (23) - 
sale may be set aside for irregularity Srxciric Perrormances. See Suit (19) - ° 
under Seetion 25; and where hard- Srames. . 
ship or injustice is disclosed, the a 
3 Government may set the sale_aside (1) In a suit by a zemindar to measure 
under Section 26 <.. 439 lands, the value of —— on petition 
of appeal must be regulated by his 
See Incumbrances (1) - valuation of right to measure... *14 
SECURITY. (2) Where appeal is s against the whole of 
E Where plaintiff leaves the’ country Lower Court's decision and on tle 
.. before the case is decided, defend- full value of the original suit, no 
ant should apply to the Court, additional stamp duty is required 
before such decision, to take — for respondent's objection under 
for costs ; butif the case goes to Section 348, Act of 1859 ,., 124 
judgment, the Court on appeal @) A solehnamah admitting a claim and 
cangot call for for costs of agreeing to pay by instalments, is 
® Le Loter Gourt, whith must be realiz-g not 2 petition within the meaning 
in execution z 017 of Article 10, Act XXXVI of 1867, 
eg Advance (1) ° but an agreement Within the mean- 
laity Tia See Evidence (18) new Schedule A of dct X of ` 214 
A ves. See Partition (1) (4) A suit for declaratio of titig to a . 
z : fractional share in®°a zemindaree 
e » The —— ofa Rajah of the anciend paying revenue, is not ‘for ands o 
“es Nuddea family às valid, artical with a defined jumma, and Should 
e E without the nape of any ee be valued, according toeNote (e) 
- individual 395 Clause 911, Schedule B, Act X af 
Swart ONsr Courts. See Act ore és ° 1862 04 
e., s 1861 (1) (2) fins 2 e See App Gtie 9°, e"e > 
eg Jurisdiction (J e> STATEMEN 7 Oarn. See dvi 27 
@ See Special Appeal (3) ee °? s g ipost) ee ô 
e SUB-LEASE. e Tente (1). e °s ° 
* SoLræman. See Stamps (3) ° of | Successton. T Adoption (2) @ ° ë 
efpacray APPEAL. é 0 ° Supper Count. See age A 
e@) A party on 2— muse not gp behing” Spite? . . e 
mm, o tħe issues’ raised in he Lover pe Where, the panona diaping an th: 
© Cougts » P Meor resis or ginregistered com, 
e (2) —=~ will lie from an order rejecting re unknown, plaintiff ma 
° application to set aside an er parte huez thenameefider vio ghey e 
ê e decree passed under Act X of 1859 37 |e °. carry on business 456 
e (3) Sufi to establish surety’s liability for . Wes - -= Proyjng to %e ourgjervalucd ba 
e putneedar’s rents the non-payment . les d’properfyebey ond the $ aed 
e of which would have to .bg-estab-e dette Gourt, mah} Deedigguissed o ew ATS 
ss e lished,’ not "being ®ognizable by a Le e(3) ——w against sureties $of eee 
é . small’ Cause‘ Court, —— "is Igp: agent: See Limitation u» e 
F eo: 
BS hy, 9 ° s ww a ie : ze ee ; on ó 
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, ° ° P. ea’ Oey an z 1 
© Surr. .—( Continued.) ° Surr.—(Gontindg f oe a of 
(4) In a ——- to recover possessi®n of (19) Sembl, H AE ta for the livery 
- lakberaj land on, ground of wrong- ooh ac ae s ngis. Act W of 1859 
‘ful eviction, paitti must prove e against’ the%heir of an 
@revious possession as lakheraj e... 160 e sih, .*481 
(5) A zemin@ar gay sue to convert rents ? (20) Possessory —e—: See É: zmPtation (4) 
e in kind into rents in money. Pay- cy In a for enkancettent ides 
ment if kind for years is no bar to * Section 17, Act x, 1859, Mtice & 
e a cement 4» G70 ca be served on a eyot with rights P 
(6) — {P possessiðh „by priod: oftoccypancy; but in the ase of ° 
Ste Onus Probandi (5) . e a dependent tajookdar, plaintiff i 
® (7) <— for spare® of rent: See Kuboo- must proceed undey Section 51, e 
be > leut (2) Regulation VIII. 179 "496 
8-9, to eontest distraint: See (22) Æ putneedar cannot sue under Bec- è 
O we onus Probandi 68) . tion Ì8 Act X of 1859, for abate- 
©) A ryot who ee? uné@ér an ingalit ment of rent op the ground of ° 
lakhiraj and 2 Ao out, Ginnot ° fraud. Such a —— may be triði 
e to recover round’ of antes by the Revenue Courts under 
Pe HS rior possession, g +» 238 Clauke 3, Section 23 of the Act #&.*504 
(10) A ——"for s papif performance to (23) ——for enhancement of rent of tands 
® sell land will not ke where plaintiff in different jurisdictions can onlj@e ° 
, neglects to enforce his rights for a entertained by the Court: of the 
iag elong time after they have accrued, district in which the greater part ofe 
ei ad to observe the conditions pre- the land lies F506 
cedent to the sale we. 280 (24) A landlord cannot sue his lessee’s 
» © (11) Premature ——: See Mortgage (8) tenant to clear lands during cur- 
(12) In a —— against a Collector per- rency of lease; and.cause of action, 
sonally for damages on account of as regards eviction, does, not arise 
sale to other than highest bidder, till expiration of lease 512 
the difference between the two bids (25) A for abatement of rent will 
is the measure of' plaintiff's loss ... 872 not lie where the relation of land- 
(13) —— for immoveable property on lord’and tenant is not admitted in 
emt of dispnssession: See respect to the land in question ...*518 
urisdiction (5) P, 1 E 
(14) In a —— against a Police Officer, SUTI oe ete tous (21) > 
objection wader Section 42 Act V d 
of 1861, if not taken in the Lower Survey Parrrs. See Evidence n (5) 
Court, cannot be made a ground of SurvIvuRSHIP. See Jointa Hin 00 Epanily (2) 
appeal . 425 e ae ° e.’ 
(15) Where a pemon having an Act x e oats 
decree against him, pays money as Tarnooxparer Rraut. ° 
revente i into the Collectorate on TRe —— existing in the Ab aree e 
*. behalf of the decree-holder, and Talookdaree, if otherwise #alid, is e 
the entiresamount of the decree is not extinguished by the acceptancg 
e withstanding recovered from him e (of farming leases by the widow qug 
y execution, his-~— to recover Sarmer subjecd to Government £ 
the rgoney paid into the Collectorate  prietary right, ,or by the sale of e à: 
e _is not barred by Section 206 of Act tha right S. 391 «k 
VIL of 4859 1449 | @ o See Gavernment Settlement (1) % +i 2 
aa. Miere 2 Jagge tanse Ma —a to his © | TENANCY. p-s 
@n file afger the Principal Sudder a) Aefognt —e is, severed wherg the 
e, s* ed has fixed the issues Md re- $ colleetnns . and management are se- @ 
°° ceded evidence, he must take e =. t pårate, A ee is no actu} « ® 
° evidce de 169 o . 465 -9 divisign 8386 
an) Wiers defepdant's tenure is. decia s “(De 7 ae tenant? “gee Mahfhedan® o 
? @., ed fia p assessment in a decre Log Q3 . s 
passed between him, aifgeplaiatifi’s o , See i ai © ‘ om 
œ vendor, pe mi su% for a ky- TENURE. © o ® s 
boolgut eo 473 (1) polam oF a 3 is Cates .! 
e SF, feof ren a ° to eghancement under Section 
. (18) Taa z ait, enhančeme stow Ree Act X of 1859; and sub-|pttng ° 
paymént$ made, te®the helers of “ee of part of — does not alter oar x 
thegubnee ja i i$ plajntifigs pogsessith. ° original many of the holding ...*r81  « 
x © swere onest? other account than t2) Majfuan eegLimigation (32) 
ereng, th@partjes stang in the rela- @ «| (3) Putnee ——% See Incumbrances (@) 
* tion of lanfllord and tenant, © 3474 $a *¥e, See Sale (17) 19)" 1% e 
e 2 .. e . e e . m 
; T G i n E PETE 
ee, ms è ° ao? e e : a ee l. Eo 
-9 -^ s e e .° ee T he "pb: e “° 7) e Sf 
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<- S : e ° eE PA r . . ‘A 
es E ES 
Arwr? See Finding by Judge. a ë Baca or THE Egcre—( Continued.) at 
ALTERNATIVE CHARGE. See Procedure (4) A pistini sARos Sist he a eatisfied 
AMENDS. ? © Stigt. Bthe *digputes e AA the 
(1) Section 270, Code of Criminal Pgoce- © ‘parties are likely to igduce a —, 
° dure, @ agplies only to complaint s and recordg his opirfiow that the 
made and case tried under Chapter only way orinis tigse disputes 
XV of the Code, and gs limited toe tg a satisfagory se@lement was by 
‘ Ayes Uae Salle imprisonment, pyoceeding undd the Section ® 
“for R® than six*months we 54 quoted oot 9 
an (2) Fifty pees is"the fheasifte of com- (8) A petitfon, unsupported by ty com- 
2 . “pensatha Avardable from any com- plaint or depo8ition on solemn ẹ ° 
$ plaiftant, under Chapter XV of the affirmation, cannot be considered 
ee o Sade, irrespecéive of the number of é credible information” within Sec» 
KAPP thetaccysed e N R.. td. tione 282 Code of Criminal Proce- 
A pena. ee of e dure, on whicli to warrant a Magis- e 
& No upon the@erits ean ‘be en- ° fate to demand security, to keep 
` “extained froma conviction whi@h pao pence n . e 85 
cote. wis based owe no oral evidence, Ste Criminal Breach of the Peace. 
° and which was @bsolutely bad in c ee 
Z law - we «(69 : . . 
- See Assessor. Cerrivicatr. See Magistrate's attestation G1) 
Aprea? qg menirs. See Appeal. CHARACTER oF Prisoner. See Evidence as 
_Approver. See Dacoity. Carer TO Jury. : 
» Assam. See Breach of Contract (1) In a case of mischief by fire with in- 
Assessor. tent to cause the destruction of a 
The order of a Sessions Judge under dwelling-house, the should put 
Section -354 of Code of Criminal the intent as an intent to cause 
Procedure fining an is nob , the destruction, not of a house sim- 
appealable. nor liable to be inter- ply, but of a house used as a 
fered with by the High Court under _ human dwelling 30 
Section 404 of that Code ae 83 See False Evidence (4) 
Ne oe See Summing up to Jury, 
á B. CHARGE (asamar ERU i ° P 
A — should distinctly set forth tke 
Breson or Covrracr. particular offençe if respect of 
(1) Goolies in Assam who have received which the agcused eitha omitted 
advances in contemplation.of work s to give information, ®r gitvé $m ° 
. to be dime may -be proceeded e formation which he knewW™® be 
against for under Act XIII false; and it should appeat pre- 
of 1859 tee &isely what his duty was gp the oè 
.. {2) Act III ofe 1859 relates to fraudulent matter e.. 87 
- “——, andedoes not apply where an Civit Courr. See Jurisdiction (1) (2) è 
- advance has not only been worked , m n Ses. Pracedane (4) z 
‘aff by a laborer but an actual A ; “8 
balance is due to him 5 ‘ne Cop or ÜRIMINAL PROCEDURE. 5 
See Criminal Breach of Contract. See Act®XXV of 4861. o nid 
© P : $ ` See Jurisdiction (6) — 
RACK, ORSrHE PACE, ê @) Section 434 of the contei lates ° 
i)There B thing fi The Ĉriminal © ases where the sentence or ordes ` 
e ec e krocefur® Code which mgkes it .ee Ts Ojyn? torlaw e oa. 60 
- 2., iyperative.on a Magistrate to CON-» unutur. o ° 
a Grongthe accuser and the accused yy . : = . ° 
in a casegundef Seftion 282 of the (1) V herem Magistrate used the worda @ 
. Perel Cage; and if a Macistrage Py ee Requittg! and release, wheriegin-® o 
ie a consideraa statement qp oath of,a ° tengeä oy to discharge a persof e 
complainant to beg “qtdible in- . æ accused ofan offence not triable y ae 
° formation” eùnder thy Sectian, him, Hrtp that the four of s- 
edle is no yon Dy ge should sions was competent, under Section a 
bat Tpt_cal¥on the accus@d to give e e 435 Code of Criminal Procedure, to ° 
security fos ——, the gufficiency hts s order — of such accused pesson 41 . 
suche ctedible, igf@rmation® being eee (2) The disgharge of a person ace Sed of o 
ordinagjly leé& to the Magisjtate a.” an offence triable by the Courtof e „ 
S e° . deteMnige e © . e.. 79 e SyWsion is no bar tp his being again .° 
(2) Phe $ ragesiong of Section 318 Codee e, brought, With. vicsv o sE- y 
* of Crjmindt rocedur® are substan- t, >te efore a Magistrate, who maylprgteed - 
tially cemplied with whqn ihe Ma- «| °° g Suhe? casg without gn order : ‘ 
$e A F .? see ° ae , % ¢: ee. of er oe 
mm 2+ ~ 'o E ea e a “a s e." Poa eg? a p ` 
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fron the Gegiorwmaliale, | ection . “falsely charging” a person With 
438 Cie o eGriminn} Pr oe dgire having committed an offence —_... 87 
applies There Magistrata® ha enot (2) Where a person is charged with 
thoug|fe fit to commit a. Gl e instituting a with intent to 
See Powers of @layistrate Snd Joint Magistrate(1) cause “injury, knoying there was, 
Cox Ameeds (1) (2 no just or lawful ground for poh 
OMPENSRTION, See meeds ( ¢ Ye e proceeding, it is for the prosecu ion 
sos ee i ° to make out g distinct casgPagainst 


* (1) A Magistrate cannot dismisse a —— 
- without firs§ examinirn® the com- © 
. plainany wag 12 
(2) An enquiry by the Police into a — 
id falling under Chapter X1Veof the 
Code of Criminal Prgcefure is not 


him; not fof "the gr@@her in the~ 


firstinstafice to iy aii he had . e 
aX + 


just or lawful gro@n 
CRIMINAL TRESPASS, 
Semble—Is a pifrt of the ,temct of 

N mahigfcommistede up&n land, age e° * © 


“warranted law ` we «03, P d 
© See Dolie 2 oy y e. ° a asof hgas8-breaking by nigh 54 
CURPABLE Homicrpe! ° aat 
CoNrgssIoN. . i há See FulleBench Rulings (89 (2) (8) © o 
4 prisoner's —— must be taken in See Murder ee é 
° @© its entirety s 38 See Punisifmeit (2) ee’ 


See Evidence (7) 
~ ~ See Police (1) 
CONFRONTING OF AccusER AND ACCUSED. 
See Breach of the Peuce. 
CONTEMPT or Court. 
The High Court, as a Court of Re- 
cord, has thé power of summarily 
unishing for —— wee 82 
See Jurisdiction (7) 


Contract. See Breach of Contract. 


D. : LN š 
Dacorry. bg 


The evidence of an approver f8r whose 

- appearance at the trial there was e 
not the slightest reason, and the 
mere fact that in the houses of each 
of the four prisoners, only one ar- 
ticle of the stolen property was 
found, was held insufficient, under 
the circumstances of this case, where 








Convicrion. : the best witnesses were not ex-.. 
(1) A —— and sentence in absence of amined, to support a conviction of 
prigoner quashed as irregular au. 17 the prisoners on a charge of ——... 57 
(2) A -— ought not to be reversed by Despty Weapons. See Iiiot. í 
reasons merely of the weakness of Davance 
the reason agsigned for it, when cee . ; oy 
koks ee i mainte ‘evidence of py- The High Court will not interfere 
amoner’s guilt ee a 640 upon a mere statement of-a prisoner, 
See Separate Sentences (1) e ; -unsupported by any evidence 
See Contemnt oh Court whatever, tbat the Magistrate who . 
@ Court qg Record. ee Contemp of Court. convicted him did n® record the 
CRIMINAL? BREACH or TRUST. : whole of the —ş he wished to 
Where a Court Inspector improperly make 2 @ ° 57° 
delegated to a constable’ the cys- : ne” 
®© 'e tody, &e. of Government monies Diary. See Evidence qs) °. & ° 
° y (taking from him private secusity, DiscHanes. : = ` 
bd to%ave himself from losg in case of Where there isno prim® facie case 
E een) and the coftabie dis- , azaifst an accused, gnd‘ he ha® not 
5 honestly converted the money to þeen put on kis qefencê, porh 
his own use, although he afterwards e charge Pref€rredef inst ban, fle 
. * restored it, the tasg ges heldgts + eshould be discherga@, aud notic- 
ee _ fall under Section 408. ginde not? e quitted èe % 2 > gar 45o 
o 0” Section 409, of the Penal Cod, ty See Cominitment (1) (Ja Se ° ; 
ee, os che schon was fedugel ies Dismissine a Cale. * o. ° 
rears® transpqtation and edine ‘ — r ; 
PA 7 J . of Bs. 100, to ri yea®@s rigorous ® . A Magistmte is Met aMddrized, ine * 
*. imprisonment withous fine E al g Ze) because le SoG, in cose of 
. -` è ° E investifetion, fhat-the facts digclgse 
Ormian CHARGE WHERE CIVIL SUIT APPLIES. : x anwfence aghef than, or in additton 
ë '” See Magistrote’s duty. . X : thate come of; wy heis e 
° Caunfingn INTENT. See Presumption of’ inno- ° f,” 9 hound to adjudicate on tle original 
s ; ‘cence. e P eee = ygharge e °° o T 
CRIMINAL PROCEEDIRG, —INSTIĻUTING Dorr h Raywak Gyarv. Bee Railwa 
=r GING Ap lee tie y 
° .Q) Unde Section Q1e, Pent! ode, in- . ° e eAccidengs. - © 
è $ ptitutifle a +— may be^treated as „°| Durr fo Gig INroRMATEQN. SEP char, 
© © ‘on offence im itself apat ffm. |. e Rà . e ipd snail ahde 
> o ° e e %e e . ; - e 
s- o” e, À e ` e ` * c-o ` © 
. n. °’ e . 
aa : > ae Mam. ee Bae .- =a 5 n a =e; A ` “ 7 - 
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° ar 
> à pB ° e | Evrgenat—% winged.) 8 "e. 
° a i PoR EEG 
ESCAPE FROM LAWFUL CUSTODY. See Punish- Sge Dayeity.. o. ° 
ment (4) ji hiii Sy phaea attic or "s e 
ce e 
Evrpence. N e See Summing up to Jury (2? ¢ 
(1) of #pNsoner’s previous convic- Evmenos raken Do®N In EngLIsm. See 
% tions and bad character and of the * Pgoc8dure g) 
bad character of his @clations is * . œ . °’ ` 
id®ipmissible ell ° n°? e- 9 
(2) Ifa pote is beire the Gourt as a nae 2 r? . 
Ne ining is ——* must’ be recorded Wasricatine Farse Evipgyce. See Punish- . 
aa the fy Yirects; if he is not a , e ment (1) ° 
witne’s and is not examined $s FALSE CHARGE TO INJURE. ‘ Š 
' e °w% the Tudg® has no right (1) Wikre a man burns his own house, 
Pesa allud®to kis having made ang stag- and auges another with the of- è 
ment eo 8 op. fence an doing 9, be mae 
sys : convicted and sentenced under Sec? 
& Regognition of thigh not before the i tion 211 (and not under Section 
ree eyes of deposing wignesses, is no? . _ 195) of the Penal Code 65 
7 m afainst ermerson accused of (2) Sections 182 and 211 Ponet agog 
ag ee i een in* possession of those ië distinguished. Case of— to whic 
` fi) An admission by a husband in the the latter applies = Pii 
e Presence of several witnesses, that Farse Evipencr. . 
he® had kicked his wife and that (1) Where C falsely represented himself 
ae she died after receiving the kick, to be U and the writer ofa docu- 
; was held to be direct against ment signed by U, and T knowing 
him as 29 that C was not U and had not 
(5) The admission of an accused cannot written such document, adduced C 
be taken to be corroborative —, as U and as the writer of that do- 
or any af all, against anybody cument,—Hexp that Z ought to 
other than himself i we 35 have been convicted on a charge of ~ 
(6) Police papers ought not to be taken abetting the giving of —— care & 
judicial notice of as , or con- (2) Discussion as to the extent of pun- 
sulted in order to test we ib. ishment to be passed upon certain 
(7) A confession before a Magistrate, ryots, who in a case ef ‘criminal 
though afterwards retracted before trespass brought by an indigo plant- 
the Sessions Court, is —— against er, falsely swore that cotton, and 
the party making it under Section not indigo, had®been raised the ° 
366 of the Code of Criminal Pro- land in question during® the past 
cedure . - e. 40 @ year F e T 
(8) A statement made under promise of (3) The making of a false retur of 
pardonis no — against a pri- sefvice of summons is an offfince ° 
e. soner = we 53 pea not only Section 181, ° 
(9) The? of ofe witness, if credible, ut under Section 198 (false evi- ə 
- is ægally sufficient proof of any e dence) and is cognizable by the e’ o 
- _bufeertain exemptedeoffences ... 60 Court of Sessio alone i ee 2 
(10) Police Diaries cannot be legally (4) Th charges of — ynder Sectjon 1935 . . 
ured as substantive —— qr read to Penal (ode, the charge should s 
e the Jury e $ wn. 68 e o cificall® state what words or Y- $ 
VN thie acqused has een arrested, pressions the accused is cheked , 
tle g—— Sf Pwitness for the pro- ® With» prvingguttgred, and in what 
eescigfon@ougM, under Section 490 “@ respect etbey are supposed to “be 9 
e. a „of thg Code of Crinfinal,Precedare, © a Slseq ° “m oo 
e tol® talen in the pregence of the r Sp'SceyJurisdjction (1) (34 (4) ee 
accused. e eae TA o See Sygmming up to Jary (2) ”. °? 0 
a (12) The d&posttion of witness in a form- % pF anse Peftsonatron? » Wb ite ° 
as case B got -— in ẹ subse- e * It js not Necessary to a convictions for A 
nent case in which he g examina, ee undér Section 205 enal Codee 
Méccopt whep pit gt to cogtradict ° that the accused should have as- . 
hin, e Po -e $ %. 87 sumed the name and character%f . ° 
® (13) Whe certaifportions of a Police a's e © the person he is charged With having . A 
œ Officer’s. dgarw are use% ast—— „d © personated. The fact that he p®- P 
against fign, Sections1 f of the Ugde, ee sented a petition in Court in the è ca 
of Crimin rodedurg does is: bd e name, pf that individual was held, ° 
e @8e,admiBiog ob ®ther portions* of underthe circugstancds of this CASE, ° 
theediary ag @xplajning the porti&ns es..  _t0 be insufficient td show integtion A 
soùsed s : e ‘see OD, ve af falsely j ersonating such person’, °g6 ‘ 
e e e-0 ee s e e° a, e ? ., wa C e 
E o * P e cee? ee: fee, 3 bf SS 
a ete Lo on Mai e L i ‘. o x =, Oe Pe oe E d v 
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2 JALSE RETURN To sevice Foye Sey NS. Fy Bexo RuLrngas.—( Continued.) ER 
See Kaisa vidence 8) 6 e with causing grievous hurt to the 
Finpine by*[@pge. © e on eee, ° leader of party (A),—Hetp that the 
Agris ebs entifedto a bpe f fo members of eac® party should have 
the $ufgciency or otherwi8e of Phe been committed for trial separately, - 
evideace’ adduced py him to prove © and the Magistrate yeag wrong in 
his ali? and, that he did not ab- committing the mefabers of bo e 
asond to Made justice e ou 18 7 parties for trial all together up6n 
, Ffwes, Fate ae joint cRarges, as if they bya ad 
° A Deputy Magistrate has no apthori- ° one common QBject aoe ko ey ** 


ty®to order arrears of ®Municipal 


m tax due by & person to be paid 
out of —>— levied on him is 
e See Assessor. e 


Foxcisre Carryine orr or Crops. a 
Where a Court nds that the parties 

© came with a number of armed men 
and carried off crops, the finding 

*® amounts to that of —— without 
@éasent of the owner. Even if 
*they took no part in the actual tak- 

ing, they must, with reference to 

` Section 114 Penal Code, be con- 
sidered guilty af the substantive 
offence under Section 378 


FORFEITURE. 

(1) Section 62 of the Penal Code, which 
provides for , limits to 
cases when the parties shall have 
been transported or sentenced to im- 
prisonment for at least seven years 

(2) An order of — under Section 184, 
Code of Criminal Procedure, if sub- 
stantjally legal, cannot be disturbed 
for an immaterial error of procedure 


Forcen Docummer. See Use of Forged 
° © Documenti (1) (2) 

Fern Revol Reures. R ° 

(1) Cakpable Homicide is not murder, 
wnless the case comes expressl 

ë ithin the provisions of Clauges 1, 
i LN or 4 of Section 300 of the Fe- 

nal Code 
Under Section 299, an offence onl 

amounts to ee homicide nc 

ë e amounting to “murder, although 

e none ofthe exteptions specified in 

ection 300 are applicalfe to the 
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Grievous Hurt. ° m 
Where a wife died fron? a chgw@edkitk o 
Xe ige spletn inflicteby “her hus- æ o° 
e and, orf proygtafion given by thé 
° wife, the husand not knowing tha 
@ the spleengwas diseased, anethow- 
ing by the blew itself ynd by his 
conduct immediately afterwards 
that he had no intention or knw- 
ledge that the act was likely to 
cause hurt endangering humandife, 


59 Herp that the husban® was 
guilty of an offence under Sections 
319 and 321 of the Penal Code, z 
and not of an offence under Sections 
320 and 322 u. 29 
See Murder (1) 
See Riot. 
35 # 
H. 


See Contempt of Court. 
See Full Bench Rulings (4) 
HOoUSE-BREAKING BY Nicur.® See Criminal 
Trespass. 

See Grievous Hurt. 


Hiex Court. 
61 


Horr. 


I e 


IMMATERIAL ERROR OF PROCEDURE? See Forfei- 
ture (2) 


47 bd Ca 
“" | INCENDIARISM WITH A VIEW ®O A FALSI CHARGE. 
See False charge to injure (1) e - 
INTENTION. . ~. 





is an essential ingredient in 
the offence contemplated by Se- 





° qse „$ h, tion 218 of the Penal Godee ° on 
«(3) An express finding by the Sessions ° o See Charge. q’ -° 
Judge that the ca® doe® itt fall, * See Use of Feed Domenik) 

e under any of the Claus##of Sectiof ” Inpecurafity. See Gonviction (2) æ<” x) 
© o æ 300 is tantamount t? an Kquittad § e > : e, = 
Pi me f murder ;@gid after ach aWac-S ° oe J © ° 

k P - @ . 
RA o quittal the High aon Ganggt, ane: . we ON 7 
either, as a Court ®f Appeal or a e R h ° e 
-@ 9 Court of Revision, look at the @i- „|è ° emark@ to the effects tat the pre 
m © dence fer the purpose of reversing. ° n *sones waa person of wealth peg - 
ethe acquittal and of convicting the influfnce, and, bal pyevented truti» 
7 prisoney of murder ; sig D Babes ta begs Might ®t, gpless > 
° (4f There had been a riot and fight be- eñe esifolished in evid€hce, te form 
° “ween two factions, and,some mem- ppe | _ °* * a flacesin a -fe we 13 
y e bers of one party (A) were charged FYRIgBICIION. o ° 
bal - with ghe murder of the Qader o? (1) Alfhouglf a Otvil Sommmaged irregy-_ œ 
è ‘0, the othe» party. (B), and some mem- je larly in sending tẹ she Magigurate 
eo, ebt of party (B) were chargeal: a for investigation 4 fase eof ‘sing 
Ea a i 2 5, hg ote å b ° . s 7 o ee i .° . 
° 2 @? : s r . n . 2° of 
“wo ite Om ,: -` | ` nI ira 2 aS eee ae 





æ JuURISDICTION.—( Co ntinued.)@ i 


* or attempting to use false evidence, e 


when no suit was pending in that 
Court, yet as he Court had given 
its sanction to the prosecution of 
ethe offpace,—Herp, that it was in 
the comp¥tency of the Magistrate, 
under „Section 68 of the Code of 
Carnal *Procedure, ven without” 
° - a chage or coMplaint, to proceed® 
to inggsjfrate, 4nd,éf necessary, to - 
©. Gcommiy fo% trial to the Sessions 
e Cougs : s 
(2) The legality or formality of the mode 
pes AR tachinent allowed by a Cigil 
ce Court is mot a matter for IDe Mty 
Magistrate's Gotəjderation aes 
©) The offence of gifing falseevidence v 
1g stage of a judigial proceeding 
is no’ cognizéigle by an Assistant 
° p Magistrate * e s 
(4) A Sessions Judge in appeal can quash 
an illegal conviction by an Assistant 
e Magistrate in such a case (see 3)... ih. 
(5) A Court should always show its —— 
Ps and competency on the face of all 
its proceedings nee 
(6) Where a Magistrate committed to 
the Court of Sessions for an offence 
cognizable by himself, but which 
(by 8rd Explanation, note prefixed 
to Schedule to Code of Criminal 
Procedure) the Sessions Court was 
competent to try, the High Court 
declined to interfere, ‘as it was con- 
venient that the Sessions Court 
should try the accused in this case... 46 
(7) A Magistrate can take cognizance 
of an offence under Section 174, ` 
Penal Code, committed against his 
own Court * 
i 9 See Contempt of Court, 
i See Trial by Jury. 
** Jury. œ “i 
'  Whgther or no a child was competent 
te give evidence within the mean- 
ing of Section 14, Act IL of 1855, 
was A question for the Judge to 
© degide, gnd not for tHe , the 
°. mdunt of credit to be given to the 


2 


’ 











e INDEX (CRIMINAL RULINGS.) `,» 
ry q 4 








l á i 2 1 6 < = : 
e ry Y LJ 
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Rapesco orfan phrsqx INTENDED fo- a,’ 
B 


KILLED. See Cea (3) ra 


e 
* Kinp Pre, $o SN gratu. Mgtts WILU 


L NOT TO Cons@er.g See Dacoity. 


oy 

. eL 1e 

Lanp Disputes. os 

a Twe investigations Gnder Section 
318 Code of Crifsinal Proceduye * o 
were before a Magistrate who, after e 
decidħg one of the cases, mark- 
ed on the othe? that because the e 
lands adjoined he had taken’ the 
evidence in the two cases togethers 
and fouyd it unnecessary to con- 
tinue the inquiry farther. Held ° 
under Section 404, that, the par- 
ties kept out of possession were 
entitfed to a full inquiry 


o. 68 
Lumene or Orrences.. See Full ae . 
8 


Rulings (4 


MAGISTRATE’S ATTESTATION. i 
(1) The certificate required under Sec- 
tion 205 of the Code of Criminal 5 
Procedure need not be in the hand- 
writing of the presiding officer, but 
may be under his hand only, i. e. 
- signed by him nea 
(2) Where a Jury is satisfied as to th 
genuineness of a „ it is unneces-. 
sary to call the Magistrate to swear 
to his signature ` ` e 1B, 
Magistrate's Dorr. g 


If a complaint is duly made before a 

. Magistrate, and *the act jmputed 
èe appears to amount togan be, e 
and there is primd facie reasoregs sup- 


55 





bd pose the accusation true, the Ma- 
` gistrate is bound to proceed, though š 
hé may consider a Civil sug'more , 
applicable a. 65 
e See Dismissing a case. bd 
Marntenance or Wire See Wife. " e 
a ce 


e 
MISCHIEF BY FIRE. See Charge. ¢ 4 
LAND. See Criminal SSe 
See Public Servant. 8 


Misquire Ur 
MOUZADAR. 





© statement eeing® all®hat fell'within © . $ 
thteoreasinceof the — 60 | MunicrpsseMax. See Fines. e 
®. “se bh a (40) oF ý = ee @e See Nuisance (2) o Š 
-. *See Stinging up to 3.. Mym . 2 æ ° 
i 3 i eS? °. 2i) Sxplanmion of elf differenga be-*, ° : 
KIDNAPPING, ap ° r : ~ 6 “98 tweens, Culpatje Homcide fot, 
© (ig The mifxigugn sentence prescribed for e amoénting to » and Grievous ° 
the offence of —— sl “only be ° © Hurt . 9 28° 
T Sew awarded in agase ofthe Fost age (2) Case in which two pers®ns equarrél- ê 
gravaged rfitgre ® ge. 3 led when in a-drunken statep and = 
o (2) TRE offence described if eSection, `e e one of them ran toehis house 30 
oe. 368 of the Penal Code ig included i@,*¢ ` yards distant and came back wth a - ° 
<- that Ascribed in, Seetion 369, the ee pestle and struck the other a vio- ° 
and the ingention gf dishfneste w° e lent blow on the left temple and `° Pa 
e ~etly tak riy from thes kjd-. K m, hey hekl thatthe offence e 
neppéed chd cing included im the @ d, fell :within Clause 2 fnd 3, Peak e 
huttet® SeBtion R © et e 35|, 380 390 of the Penal Code sw n’, 
e o . e-e Ms e~e af oe o, ° * ee vg: C 
h bes, oP eye e j- c ee ae ee 
aa —> we T E . ed e t $ te KA ee a AS oer » bi 
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E pi : EX 
b ® © . `e , on . mE 
4 .Moxunr.—( Continued $ © af + o e 
(S) Where an accuséd kjljed,.4, whom he 
hatleBo gintchitop gf age by 9 
3 %lo l a highly letal @enon, 


like 2 skarp dao, intended fo kill B, 


he was held guilty of the murder : 
ofA? y’ e 78 
3 Bee Full Bench Raélings (1) @) (3) 
ye See Punishment (3) ° : 
Ld 
@e : N. e 
WuISANCE. z 
LO Where a Magistrate has commenced 


roceedings under Section 908 of 
the Code of Criminal Profedure, he 
is not at liberty to proceed other- 
© wise than in conformity with the 
, rules laid down in Chapjer XX of 
© that Code à oe 
(2 The occupier who suffers the lan 

° * to be in a filthy state, and not the 
owner, is the person liable for the 

` penalty under the Municipal Act... 45 


O. 


OFFENCE OTHER THAN THAT CHARGED. See 
Dismissing a case. 


Orricens or Cours. See Contempt of Court. 


P. 


See Act XLV of 1860. 
See Police Act. 
POLICE, . 


(1) The 


Penat Cops. 





= act improperly and ille- 
ly in offerèng any inducement`to 

. accused pefson to make an 
isclosure or confession. No par 
of the evidence of the——as to the 
discovery of facts in consequence’ 


e. Qf such confession is legally ad- 
missible we 13 
@) The —— may, without any formal 


complaint, apprehend any person 
e _ found with stolen property oe 
+ . . 
(3) Whey a man i» grievously wounded 
ina riot, the —— aregbound to 
ct without taking int® considere e 
° ation who was the aggressing party. 
eIn the dischazge øf th@jreguties, 9 
° and in the absence ef@any pro@i* g 
e ge» that they exceeded their Auty tha ; 
° o —— will @g held entgled t@ tha” e 
e © a “Protection of the Couyt e 2 36 
e e. e?n @e 
e PPNO AST. ° 8 
*. That the, facts proved wduld also Ln- ., 
° . stitute’ an offence under a Section 
e - @of the Penal Code, seems to be no 
e reason*for quashing a convictio® 
e .  @under the special law Act V of 
kas . 1861 ° 0085 
© , Pouce ENQUIRIES. e See Complaya(?) ° 
o  PorittOrnprcur’s Diary. See Evidence (13) , 
PorfceParsas. See Evidence (6) @0) rad Sare 
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VERS oF MAGISTRATE AND JOINT MaGisrrate. 


e Legally and for purposes of a com-" 
° -° mitment, a Magistrate’ and Joint 


Magistrate hav@equal powers, and 

the Joint is not bound to act upon 

the instructions of tHe, Magistrate 

in a judicial proceeding, such as pe 

commepcement of a prelimindty 
è enquiry a 


eo 61 
PRESUMPTION or INNOCENCE. o” ` g 
Where facts Are *As canape with a é 
prisoners jnnocetfte wit®his ° 
© guilt, innocence must be resumed; ° 
and criminal mten® or kngwl\gdge a 
is ngt necessarily impytablé to every e° & o 
¢Xman whe acts contrary to the pro- 
visions of thada P87 
Proc&purs. é 
- (1) The Deputy Milpisttate edjoumned 
-~ acase to tte Zist, on which gay ° 
he ordered the case to be dismissed 
for non-attendance of the com- 
plainant, but on the followigs “day e 
cancelled that order and revived 
the case on the ground of`his hav- .e « 
ing dismissed the case by mistake 
in ignorance of the complainant 
having petitioned for an adjourn- 
ment by reason of sickness. The 
Magistrate, on appeal, reversed the, 
order ofthe Deputy Magistrate. It 
was held that the order of the De- 
paty Magistrate was wrong, and the 
igh Court set aside the whole of 
the proceedings, ad restored the 
case to the position in which it 
stood before the 21st i 8 
(2) Where a prisoner is convicted b 
one Magistrate og evidence pre- 
viously recorded before another, 
the defect cannot be cwred by the 
evidence being ‘again recorded and 
the conviction confyined e .. 
(3) Where the evidence was taken dow 
by the Magistrate in Efglisg, and 
no memo. was attached to“it (as 
required by Section 199, Code of 
Crimital Procedure), stating that 
the evidence was read ovér fp the 
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aaa it was h@d thgt thEre 
een an error in law by wife fe 
accufed was materially pei tice 2. ®™®3 
(4) Where a Persan makes~one state? 
ment before the)fagtayate, and a 
directly different ong b@fore „tlee bd 
loyrt, his commitment on an 
e —_altagnati¥e charge, ‘after the cea? ° 
esegt of the Giyip Court, has been 
bs obefined’ under Seagion 16%eCode 
o Criminal Proggduge, °is*strictly 
e? 


bcd ” 
oe F 


Pegal een, % 


e e 
-> See Cynthia ) (2) ` 
° 7 See Dismiag g case. °> > 
ad e- Se Evid M@M ay ° i 
e ` 0° See Land disfyses, . 
og GO aes ee 
me * » ` e sh 


a te s a e” a 


oe 
~ 
9 


æ Proatse or PARDON. 
PusrieServanr. e 
Conviction under Section 186 .of the 
Penal Code, ofeobstructing a Mou- _ 
zadar in the discharge of his duty, 
sevay athere being nothing to 
: show that‘the Mouzadar is a-—~ 66 
Ponts®uenv. è " 
(1). A apena of 3 years’ infprisonment 
> is Migjoo seve a — for a deli- ® 
Deraig, f tempt, to epervart justice . 
fe Øy fab¥cating in one office false 
è statege A to be® designedly angl 
corruptly used jn another . 18 
©(2)PT® aXgse in? which a husband kill 
oe his wife® and, “her Payaman, he . 
Q 7 Under fife. circumstancés, it e 
was held, ought # be alenient one 38 
e (8) Wlege a quiet peaceable man, sud® 
denlyeind *witltfut the least motive 
° or provocation? russ-a-muck against 
all around him, his case is different 
from an ordinary case of deliberate 
i ~ murder deserving of the extreme 
penalty : we 53 
e. (4) The, 2— for escape from lawful cus- 
tady (Section 224) in a case in 
which that is one of the offences 
_ of which the prisoner is convicted, 
must be “in addition” to any 
; awarded ‘for the substantive offence 85 
n See False Evidence (2) 
See Kidnapping (1) 
dee Riot. 
R. E 


See Ewidence (8) e 


1 He 





RAILWAY Accents. 

Where some coolies were employed in 
assisting a ballast train into motion 
at a -Railwfy Station, and one of 
them, after pushing the train, in 

P a s 
getting up om the train, or in at- 


.. tempting 0 do so, fell and was so 
` injured tha? he afterwards lost his 
- ` li, —— Hern, that the evidencedid 


n% show that it wasthe duty of the 
guardeto see that no one got up on 
e the train when in motione 43 


~ s@ 
cMnenge wligéch form the basig of a 
Mrge against aeprisoner should 
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NINNE, Sze Breach S the Peace (1) 2 


8 
` 
e 
$ 





e 

e ‘ f 3 į 

e 
e "egi z s S i eel 

7 a. ` 
0%, “a 

o| Seance. Sea Dece. oo 0° 
Searg Te SaS 4 d a 
y RRANT. q 





e It is essential to the legalftyeof a i 
, under Sectiéh 114 Code`of Criminal 
Procedure, that thegproductign of, 
e s8me nce andeparfitular thing ` e 
` isMesired; that the Magistrate aloffe «e d 


e determine that such proda@tion is 


necessary ; ande that a specified A 
house or place only is to be searched. 

The —— must, under Section 115, 

of ikat Code, be directed to some 

other pêrson, only when a Police e 


Officer is not forthcoming A 74 


B: 
Security. See Breach of the Peace (1) (2) (3) 
SEPARATE SENTENCÉS. g 


; ee 
(1) Separate convictions and senten@:s . 
under Section 429 and 379, and un- 

der Sections 457 and 380 of theg 
Penal Code set aside: and the con- 
viction under Section 429 in the 
former case, and under Section 457 
in the latter, allowed to stand .,/ 31 
(2) Cannot be awarded in one case for of- 
fences under Section, 369 and Sec- 
tion 382, where evidence shows that 
the act was one and the same. 
The sentence under latter Section 
eancelled, there being no evidence 
of any preparation having been 
made to cause death, &e., gvithin the 
meaning of that Section tae 


SENTENCES. See Separate ——¢ 

e 
Sessron JUDGE. See Jrisdiction (IR 4) t- 
Sessrons Recorps. ~ 


The prinéipal documents in a Seesions 
* ase should be put ina prominent eè 
lace on the record, and not ‘buried e 


84 


m a mass of papers "e 30 
Specmn Acr. See Police Act. fe 
Srorey,Prorrerry. Se® Police (1) . s 
SUMMING ur tp Jury. ° ° ° 
o (3) Convido „and sentence set Wside e 


(Glover, J., dissenting) as f0 two. 


qatla prisqnery, on the ground that 
thereewas a misdirection to the e 


e ` 
æ degen ` a ° Jy, because the Judge in e¢ © 
sree mae puned among mAs of pa- e y- Gomitieg to advise the Jury not tos @ 
pers in’ the nutie, ut should be © canvict th bated © o 
b gitir? ingthe calendar or h eona a Apon tae aA, 
é pn a1 Pe ‘vel TA o evidentie Sian appro®er, and because ® » 
s seme za x peor pay ol the i be treated as corroborative thaty è 
` as ° ° z e which was no corroborgġionjn: lawe. 19 
N where they caid be cen g once e 57 (2) A prisoner’s inability to say where Sa 
Rror. *. ° eras 4 ° LZ e _ His son was on the 4th pous i no ° 
In asg of — with deadly: Peapong yy ° e: - evidence on which to Sirect a Jury á 
the side found guilty ofasin® theme ¢ to convict him of false evidenc& for - e 
and cagsiny grieyous hurt w TEPYQ, | °°- saying that on the day previous‘his e oe 
= oe 3 A mqre soverely-than” © _sonevgs ill at hode, Š pe 26 @ 
e meh of the ther side ot 8 (3) Wher€ a pers@n is c agged (Sectign 
Perea €%(38) o- 7e ° Xe see 218 Penal Code)' with frathin® a ` 
Rrors. See Falge Evidence (2) . » e. e° report moprrectly, or (Section Sof. 4 
. ® on om . -œ e ° ° °, eas . F : 
fo- e ` e $ . e . ce “ee - n 
æ. >» <a Se. S pen a l ta gn . a. AÑ sa Pa a 
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) <$ EI si ° e a’ . è 7 e 
Suysuscur To J car.ei( @ontintoaly © 0, TRIAS: BY JURY. e- i - 
Fa Penal Code) givið ®lse informa- e l E 
tion With inteng go Ahea denkers . Ceases in 4 district when the districte 
fro , nifhment, *thé iss€e gq Be ° ceases to belongwto: a division to 
tried if not whether such ast which —— has beenextended .. 39, 53 
offenders Were in fact guilty or not, e i fe s A 
but merely the belief®and intention U.. e 
of ¢he prisðner in rgspect to their gece | x A e 
o uilt oa ‘ ov %68 F D 
b (4) £ Judge should not discuss paints Uea og rora. OCUMEN 9 o io * 
of la%ein ——, and he shoidd avoid e (2) Case wheve ane intention % „if $ 
all extraneous afd unnecessary ar- necessary, was inferned, from the °. 
gument, mefely — the evidence acts and from’ the conducteæf the . 
e gnd shewing how the law apples prisoner P ove IH 
to it e 87 : 
é ti T, e° (2) e rust, be a fraudulent and dis- ee°% ® 
THEFT. o 7 ʻe “bhest —* agegehuine before 2 e 
A hired Boatman does not come with- conviction can 6e had under Section 
a gn the definition of a clerk ®r ser- ©471,Penal Cale , os 8l , ee 
vant ynder Section 381 of the Penal ee o a ° 
ë Code. Theft by such a person on W. e an 
board a boat comes under Section 
q 380 ` 32 | Wire. o Ae 
TRANSPORTATION. 7 An order made by a' Magistrate gm- e : 
Under Section 59 of the Penal Code, -7 der Section 316 of the Code of à 
no sentence of for a shorter pe- ° Criminal Procedure, must be found- 2° a 
riod thans7 years can be passed on ed upon proof in the same proceed- 
any charge. ‘Therefore where a ings, and not upon knowledge ac- 
prisoner was convicted on separate quired: by him in some other case... 67 
charges of giving false evidence in s > 
a judicial proceeding under Section Witness. 
193, and of. forgery under Section In the case ofa charge of an offence 
467, and sentenced to 7 years triable by the Court of Session alone, 
for the first offence and a further the Magistrate is bound to summon 
period qf —— for 3 years for the the complainant’s witnesses m 4 
second offence, the second sentence 
was quashel as illegal vee 92 See Evidence (2) (9) 
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No. 634. —Eviđencejin a case of kidnàppire No2743. ares x or in- 

b a ¢girl—Jurisdiction of mene ein a oS on aI rattat r n akten ee s 
case of grievous hurt ve errs, a MOE eee eee Uo pe 

Wo. 644.—Charge to state the kind of wea- No. 44.—F £ ch ` oE 

t pon with which deceased was striele oka A E Ei —Framing ‘of c arge Ime cases of o 
Š elivery of altered goin, 4 “of pubjic sgr- 

Nov 645.—Form of statement in, cases in v vit causing escape from confinement, e os 

A which some prisoners ‘are convicted and akid faye charge ee, afd of offences ae $ 
others acquitted ° ib. | @ unter the Kegisyetign Act and othep 

No. 626. —I"8rm of charge in denying that P enal Lasvs than the Penal Code , ib. 
ggievous hurt was caused on grave or No. P16, —Sessions Judge to, set forth the ° . . 
suddgn,provocation we 2 evidence with reasongble’ fulnéss ge 

No. 6%7°— Diaries containing letters written No. 747.—Second Marriages dufing life- theo 
by Police Officers are not evidence— - of first husband . gb 

«Omission of “grave and sudden” be- N 748,—Proced f Re > 
fore “provocation” in charge for griev- o ain we pars ae pitied q f mio i 
dus wee Po i.l- a y sufficiently punishe Sass Back 
b eo 

No. 650.—Form of conviction in a case of No. 7 z F h ? 
rioting with deadly weapons ab, | SO eos of charge in eases of 10 

No. 656.—Subject of breach of trust to fe 
distinctly stated—Conviction of graver No. ie ee Pa of Statement È 
offence — Acquittal of minor — Accu- of Convictions how to be filled up ib. 
mulated sentence for separate offences No. 753.— Weight of testimony how to be 
irregular ha “8 judged—Reasons to be given for credit- 

No. 662.—Form of charge in a case of pre- ing the a disc betean to:certan a ; 
sentationeot false verified statement— sons and discrediting them as to others i. 
Improper acquitțal—Prisonėr’s admission ib. | No. 759.— Procedure in cfses of Insane’ 

No. 672.--Form 8f charge in a case of secret offenders = Hn 

. eas on child $ 4 | No. 776.—Framing of charge in a case of 

No. ireMar Order No. 1, dated 12th? kidnapping va OD, 
Febrffffy 1867, regarding insane pri-@ No. 778.—Procedure on RE triable 
soner$, to what cases applicable Pon. ab. under Chapter XIV of the Code of 

Ko. De ~siividence As the pe beaen— Criminal Procedure when complainant . 
gira Leinoa o convict on prosecu- ib. does not appear on day §ked for hear- 6 E 

. ing Ju > 

Np. 316. —How Judge should charge Jury i ie No. 789 —Framing , of additional” aae z 
accase of Theft under Section 38, - Proof of deposition before Magistfate... ib 

e  Fenal Code—Impijsonment of persons No. 799.—Magistrate bound to confinit when i 

enced to Transportation we 5 in doubt eè ih 
Np. 7 House-breaking by nigi in ordew e ae 805.—Tender of Conditional Pit ap 
to commit Theft, how punishable — Queen's Evider@e © ` efo « 
Form of charge in easa, of ġ&ltery No. 807.— Form of charge i ia ge oral 
e and Criminal Breach of Tres, ‘respec® °’ Evidefce ‘ x 
Ce See opinions¢éo be are No” 808. mas Trist afd acquittal of g n &iot “a 
° °, e os ‘orm of charge inea one of Dacoity... 
© NP 738. Form of arge in a gase of gig’ No, 8J2.s—Punishment fi er ly me 14 
e “false evidence—Directiof® as tə altern- » | Mo. 822.—Statement of a es8 unges * 
, © ative charges—Taking of farther esi- s prorgise ef pgrdon not é missible as 
d@nce by Sessions Court eyidence grains? hime, l 
* No. 734.-> Form of charge in cases of abetting No. 836.0-ligwer of Wagi trite tp try or 
, murder and causing disappearance ofẹ e commit Berso Ra ea offesa ces oe 
Pa evitlence respectively—Exposition of \ nishable under Sat 93 8f the ap 
° provisoes no part of charge pnder Sec- ee? ard ion*A@et XX o 18668 vee i. 
, -+ tion 825, Penal Code ` —GVhipping*to™be awardéd only by 
° No. 737.— — Framing of „charge ire @xses ‘of® “the Fe Mists te wh flo LESA aho CiSO eee © 
: atigmpting to eommit dacoity and fraud- à e Cattlestrespass on thesMaPway® e. 15 
e ujently using as génuine a forged locues No. 863.—4Power® of Sesson dg to sre- 
ment , ‘ a ~ Si ib. ofen a chse before judgmfiy* , we ib, 
s srad . 0° r yee | { Shige 28 a / 
Pow DEFY V ETEPE A =% a a Ti -e r l =- 
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a) e . z4 
xlviii + %, INDEX, (CRIMIŅAÑ LETTERS. x Eod T f 
e S oe 
= No. 864.—Distinction between conviction met fas ee 2A tea on, IT “declaration” e \ 
confession and on plea of guilty®Form ® and therefgr idence of a fact ... 20 
of conviction in g case of attempt to ee aod e Apoda ont Culp veion icide 
cheat—Proof of deposition before Magis- H Te? afpunting to urd iy y not 
trate— Comgnitment for False Evidence e intended to cause death « ib. 
e ‘restraine® ..- 16 N $ . 
3 0. 1050.—Police Diarieg not gvidence ex- 
No. 866.—Prapf of cepeation Beas Magis, a eCePteagainst Officers wif wrote tbem .., 21 
° tratei a case of- Eole ence +. | No. 1058e—Offences unded Chapter ‘XILof* 9 
No. 868. —~Admigsibilif} i in evidence of ad? Penal Code not triable by Jery—No ° 
a "4 sion Ryding tothe Uiscotery of pro- summing up necessagy in a case in which a 
2 ty takdhein®dacoity we AT prisoner pleads guilty—f'orm of anata ° 
No. w —Form of charges in cases of Griv- - in such a case so ib. 
e. © DA Murt afd Rioting with degdly No. 1068.—Yere bringing of charge not 8 
i ee weapons bp a member of aw ‘unl ful 5 be referred®to in summing up to Jury— e 
assembly e "a T Sarg D. Complainants’ statenrent regarding stolen 
No. 908s— Forms of charges in cases of false property not evidence unles¢ propély f 
» ee pers@aation and abetment thereof °.. 18 authenteated by oath of Police Officer ib. 
* No.937. —Oihcelment,ot a second case against No. 1114. — Magistrate's attestations ef the 
He same prisoner coñvicted in a previ- written examination before him of @he » 
g ous case vee ib. prisoner is itself legal evidence manne 
r unless rebutted 22 
No. 995.=-Form of finding i in a case in which No. 1118.—Object of Circular No. 5, datat 
the Accused was found to'have com- . : 
. itted the act charged whil di 12th July last, explained ib. 
°. m fi P Bee Cece W ONO TDBROTRE TA 19 No. 1136.—Evidence of a child under Sec- 
poe east tion 14 Act II of 1855 — Charge in a 
No. 960.—Witness to prove a document be- “case of forging a document should set 
comes a witness for all purposes-~Exa- forth the document said to have been ~ 
mination of accused to be given in evi- - forged ib. 
dence at proper time as part of case for No. 1430.—Remand by “Sessions J udge - — 
the prosecution—Medical evidence when Case postponed — Sections 361, "367, 
to be read wae OD and 377, Code of Criminal Procedure ae 28 
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: Ne. 18:—Increase in the Salaries of Peons 1 No. %7,.—Calls for infofRation. in tabular ° 
No..19.--Working of the Stamp L&w to be form regarding Moonsiff’s Ĉbamkees in ò 
e watched ib. Assam and Chota Nagpo e », 
No, 20.—Return and destruction of records No. 28e—Forwards new form of certificate e 
of Lower Courts called up in appease : for refund of stamp dyty , eee «! 
fore Act VIII of 1859 ib. | No. 29. a attention to Cirqular No. 28, @ee°° ° 
No. 21 .—Exemption of Syud Haroon LF 20th Sptemker #1864, requiring i 
5 KMdi Mahomed Ali Mirza from per- copy of judgment M appeal cases... P8 
sonal attendance in the Civil Cogrts 2 | No. 30®—Lays down g revised form of egis- R 
No. 22. * Nirgetions regarding the drawing up ter of stamp duths levie% “under a 
~, of degrees a d. Schedule B, Section 6, Act XXVI £ ° 
.No. 23.—Costs (in respect of pleaders’ EN, 1867 e> tb. 
in Miscellaneous cases Form of return of Stamp Duty e 29 « 
No. 24.—Cancels Civil Circular Order No. 20- No. 31.—In modification of previous Ci@cu- . 
of 1847 ‘as inconsistent with existing , lar, issues instructions as to mode of Pa 
Stamp Law and a recent ruling of the levying Tullubana for the service and m 
High Court cited one execution of „Civil process by peons 
No. 25.—Simply altered the days on which under Act V. (B. C.) of 1863 z 10 
the holidays on account of the Hindoo No. 32.—Prescribes form, to be suhmitted 
festival Jummo Ashtomi were to be quarterly, of all grants of probate and 
observed in the Civil Coutts this year, letters of administration made under Part 
changing those days from 22nd and 23rd XXXI Act X of 1865 Sees cL 
August t to 23rd and 24th idem «čb. | No. 33.—Calls for roll shewing particulars 
No. 26.—Quartgrly, and not monthly. Civil regarding Nazirs of the Judge’s Courts 13 
Statements to be submitted to High — | No, 34. —Circulates Rules reħting to the 
Court e a e 0D, custody and preservation of Wills ib. 
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Cons¢ruction.—( Continued.) * * 
ee Ior 1845. A a, © e the Judges wh8 apply it mfy @sfp-e 


e 
Section 9. Sea Morigage. 
Acr f oF 1859. f . 


e Section 7. See Omission tê sue (1) (2) 
Saction 200. See Conjugal rights (2), 
*AnseNch or Lecar Proor. See Mooktearnamah, 


Poo a B. 


DENANEE. 
The habit of holding land , though 
inveterate in India, does not justify 
the Courts in making every pre- 
sumption against apparent owner- , 
ship ` wa C8 
Bona Five Purcuassr. See Onus Probandi (2) 


C. 


Cope or Crvif, PROCEDURE. 
e See Act VIIIof 1859 


°. See Lonjugal rights (2) 
Coxdewh ices 9 


Q) Sulf by Mahomedan husband for —® 

Yloes lie, and such suit must under 

e ®ection 15, Regulation IV oF 1793 

and the nature of the thing, be de- 

è _ termined according to the principles 

e of Mahomedan law. Tf a wife rai$e 

a defence of cr@elty, she must prgve 

violence of seh a character as to 
endanger, or a reasonaple appre- - 
r Phensiou of danger to h€r personal e 

è Realth or safety. The ratio deci- 

dendi in such g case disc@sed 





@. 


procedure, the disoBediere 8f à 
wife to obey the order øf the @ourt œ 
e “to return ġo her hugband, can bé 


we 8 
e (2) Quare. Whether, undei®the preset? 4 A 
e 


po to ‘have beem the yeasons æ 6° 
E? for enacting ip 3 oi 
CrugLTY. See Conjugal rights (1) > if 
e ry Pid ee 
pm, ¢ . 7 @ 
; e e e 
Deposit By MORTGAGEE. See Mortyag&® 
H. ee z 
Hınpoo Law. See Partition. oe 


Hixpov Wipow. See Mortgage. 


J. 


Joint Prorverty. See Partition. . 


M. 


Manomepan Law. See Conjugal rights (1) 


See Orgs Probandi (1) 
M. 


Moutnr. Se igs 
(1) D, a —— appointed L by will to be 
his successor and represgntative in 
the mohuntship, and as such repre- 


sentative to perfon the religious ss 
duties, in the usual manner; and he 
further directed Z to instrugt G in 7 


the shastèrs, and when $” found 

himself incapable of fu®illing the 

‘dutien Z was'to appoint G t®be 

—— in I's place., r ° 

The presen® suf wasg Danug] 
g recover the mounhip ean e 
ands belonging thereto. 1200 

a cotistruction ‘of the will gthawit@e 
did not givee an abBlute, posi® 
tive, unqualified riShitmats any time 






è enforced by giving®her"qger bodily » |° e to the mbhuntship ven on tee - © 
e o ‘into ber husband's bands; wich | |» E R incaPicify of Lto fein the du- 
e digobegience would seem to fall tiegof --e— ; t ‘until L becam 
° Sibin Section 200 of the Code, "ein Sabie, nê PA Qty is sug- 
e ® and to be enforceable only by i gested ;*that evet gben Z Wacame @ 
. ® prisonent, or attachment of pro- ©4%™4%e  iycapable, it was no andte thm æ 
é- * perty, or both ..g0.| %%&e ift ‘in ethe nate. Sf,@ precatory 
ee i a. ; 
: ~ rust. Héld“hlgo, that 8n the, evi- 
© CONSTRUCTION, | 2 ° -° dence’G bid fime ® establish iis « 
, se Where the words & a law pre clear e ° euwn title to be an@ thåt the 
nN -~ “and positive, they cannot be qnt = Spresent suit was BO fransed that he 


trolled by an congjderation of phe” 


a- 4° nbotives of tfe patty ty ftom if ise { 
~ a t0 be applied, nor' limited by what © 
Paa SEA © TS P aa ` 


$ erethe mohunt- 


e © shig thee mere infirmity of the. 


cĝuld not in it rec 


` win P/N dants tits ~ 25 Ø 


Monont.—( Continued.) 
(2) The only law as to mohunts and 
their offiegs, &c., is to be found in 
custom and practice, which is to be 

` proved by testimony 
(8) The 


; jointly ° 
MOOETESRNAMAH. e © 


The validity of a ——~ pronounce 

e ° aginst, there b&ing no legal progf 

~ of its exegution, and ¢he abgence of 

. legal proof not hging o8mpensated 
2 ni ue 

a any legitimate fnference arising 

ofg of the other facts disclosed bye 

y the *other parte of the case, the 

a- ' whole of the transactions relative to 

` -Ø the execution thereof being of very 

questionable character one 


Mowraa8e, 
° An estate, mortgaged, was about to 
A be sold for arrears of Government 
revenue, when it was saved from 
sale by the mortgagee depositing 
asum sufficient to discharge the 
revenue. The mortgagee brought 
a suit against the person in posses- 
sion of the talook, a Hindoo lady, 
widow of the original mortgagor, 
seeking under Section 9 Act I of 
1845, to obtain repayment from 
her personally of the money paid 
to save the sale of the talook, not 
making the reversioners defend- 
ants, and not praying that the ta- 
look in its gntirety might be sold 
to pay the amount due. A decree 
was given in that suit to the mort- 
gagee. (On execution of that decree, 
the reversiofers intervened. HELD, 
that the mortgagee and those claim- 
ing under him have po charge on 
the’estate, and are’ not entitled to 
have % sold in its entirety to pay 
the amount which was pid in to 
op =the sale of the estate; and 
Mite Yetion®under Section 9 
ca. of @8-L@;vas a personal action, 





Pe on the decree affected only® the 
© e ingfests of tlie person ® against 

* whom te suit was bæught. This 
ruling ‘des °noteaffect the general 


¢ e Soctrhie ghat in a siit brought by | 
a third person to Teona @recharge 
1 


an estate of whech a Binddy widow 


% defendant, erfpresent fnd e protect 
e the%st&ite, as well in respect of here g 
own, atp? dhg reversienaty inẸreste °17 
ee A 
j ‘ . o, 
e, comb, 






Omıssron g8 Sup. % 
(1) The words 5 
or omit to Su® for any pore of hig 


claim, a aih fi the port 
2 a: ae 






cannot be two efisting mo- s 
hunts, and the effice cannot be held e 


is the propriety &s, she jl], gis” 


e 
ġf a plaintiff relitquish è 


v fo aca. 
@NDEX (PRI y couno PULING.) 


25 


ib. 


22 


pe, 












e e 
oe } aa 
nsspa MD Mp.—KCopMnked.) ` 

@fndpished or omitted shall “not 

afterwards be entertaist® in Sec- 
tion 7 Act YIII of 1859, plainly 
include accigenial voluntary 

©  offijssion, as well as apts ofdeliberate « 

relgnquishment 2 3 2 


© (2) The corfect test when a secofd suit 
is brought for s8mething omitted e 
to be sued for in a previous suit is, 
whether the claim in the new suit © 
is in efagt founded on a cause of 
action distinct from that which was , 
the foundation of fhe formeg suit œ Ù. 


Oxus PROBANYI. à 


(1) In a suit by a Mahomedan wifg, vho 
* had left her husband’s protectjoe ` 
on account of ill-usage, for recovery, 
among other property, of certain s 
securities belonging to her which 
had got into the husband's posses- 
sion, and the detention of which he 
justified on the ground that he had 
purchased them from her, and on 
their endorsement and delivery to 
. him had paid the full value for 
them, the correct principle as to 
is that, although the wife may 
have failed to establish affirmatively 
the precise case alleged by her, her 
husband, having admitted the re- 
ceipt of the securities from*her, was 
bound to show something more than 





eon 





mere endorsemeng and deligery ; 
that the relaffon of the arti á 
® bei hat j 3 
>: bemg what it was, it “lay upon 


® him to prove that the transactions 
which he set up were bond fide 
sales and purchases, and tha® he ° 
actually gave full value for what he 
received from her; and where it wase 
e proved that the wife had the securi-e e 
ties while under her husband's 
protection, and seme. of them had 
passed from her to him, and othex 
to his®creditors, and that the “wile è 
left her husband's house in de$titu- , 
tier, @he roof adduced by the 
\: © husband gs to thesale for full còn- e 
-$ Sid@ationeto him must be full and, e @ 
e @ear, agd such as tesatisfy a Court è è 
* _ of Justice that the transactions erg èe è 
. Tondygted? firly and properly ind š 
ith à due regard to the rightseand e ° 


ee 





interests*of the wife e. -9 3 
(2) Where property of wife tas passed ° 
to a bond fide purchaser under &n-. ° 
t% -veyances executed by®her to h& P 
è husband or such purchaser, be ° 
e% is ĝn her Kan Aao l 
è . 
PARTITION. Pe e ad ° 
r5 » An actdal by metes and boun@$” s 
*. q eis ndt necessary to render a división ° a 
+» Ẹ of divi pr®erty contple® ; e” 
\. E wher, the members of a : & 
, SN ee ct ahve” a pO 


e Bs t 
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Piesririon.—( Coniinned o e +. °% 0 F R. 
undiyided family agreefinaong them- : os 
valved ith Bisa @ Ai ia iro Reouration rv or 1793. ‘e i 
. pfoperty, that it shall hengefofit: Section 15. See Conjugal rights (1) 
be thQ e#ybject of ownership in R fer. S Po 
certain defined sh@res, then” the BD ig eee ON À 
: characte® ®f findivided property \ S. . 
3 ai joing enjgyment%s taken vay è i ° s P è 
e from the subject matter so aĝreed . Secolo Surr.- See omissfon t ; 
° to he dealt with ; and eagh freed e e í rs ° P 2 e 
ber thenceforth has in the estate a U. oe ` e 
e definite and certain share which he r : o 
may claim the right to receive gnd Unpivipep Prorerry. Sge Pgrtitione » e 
© to enjoy in severalty, althopgh ‘the ee S ag 
property itself has not been actually è e W.,.° ashes 
severed and divided ue l e ° ° of. 
Presumfrion. ° See Benamee. Wies rgd BY. aon T = agi t 
. andi s 
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- “APPELLATE HIGH COURT 5>. 
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e „° * The Ist June 1867. l 
Present: 


_ Thb Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and‘the Hon’ble- ©. P. Hobhouse, 
Judge. . ; i mS 

Limitation — Section 4 Act XIV of 
1859— Acknowledgment in writing. 
Reference to the High Court by Mr. W. 

W. Linton, Judge of the Court of Small 
Causes at Kooshtea. 


Budoobhoosun Bose, Plaintiff, 
e- Versus 


Enaet Moonshee, Defendant. 


__ “Section 4 det XIV of 1859 is confine? p 
ledgment ing@riting signed®by the de 2 
not bys agent. 5 - i 

Case. Tue action has been brough‘$ by 
dhe plaigiff to recover the sum gf rupees 
92-11 on an account stated, alleged to have 
been acknowledged and signed by the defend- 
apt A rough the plaintiff’s gomastah. 


> Tha plaintiff's pleadér admits that, hut for 
wiig.aecount stated, the plaintiff's claim would 
be batie® by the Statute of Limjgation. , The 
defendante pleads not indebted, and denies 
v plaintif?” 
signe af 





und 


- having given any authority to t 

gamastah to acknowledge gad. 
e account on his behalf..:. è- 0 ° 
g7. Pi am of opinion @bat the, pMintif’S claim 
bafred by limitation, e there bemg no 
eackgowledgment in writing sighed th’ 
defen@lant. «Seion 4 of Act” XIV of 1859 
* enacts: ¢‘If, in respect of any legacy or debt, 
° «the person whg, but for the Law of Limjta- 
- “tion, would be liable to pay .the same, shall 
* « have admitted that such debt, legacy, eg 
“ any part thereof is due by an apknowledg- 
“ment in, writing signed by “het, a new 
~ “period of limitation accordifg to, the; 


. 


15 


“o Justice, and the Hof’bleg Ur Pafii 


“computed from the” Yate of guch admis- = 
“ sion.” S an 

Looking at the words of the Section 
above alluded to, it is -confined in .téfms eto 
an’ acknowledgment signed by the debtor , 
and not by his agent ; and I would be legis- ° 
lating, not interpreting, if I extended its 
operation to acknowledgments signed, not 
by the party chargeable thereof, but by 
his agent. The safer course, therefore, would 
be to confine myself tothe plain and unam- 
biguous meaning of the words. contained 
in Section 4. | ; ‘ ‘ 

The judgment of the igh Court was 
delivered as follows by— 

Peacock, C. J.—We concur in the view 
expressed by the Judge of the Small Cause 
Court, and think that ther® is nothing suffi- 
cient to take the case-out of the Statute of 
Limitation. - i 
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The fst June 1867. °° 
‘ x e 
Present: as 
Barnes Peacock, KLOPE o 
s6, 


The Hon’ble Sir 
Judge.e . 2 e ° 
‘certificate under-Act XX WIZ 

Š +1860. d 

Reference made to the Hyr Court by 
Ma. J. .Corygon, Recordq@gpof* Moulmein, T 

® onders Section Q2 Act XXI of 1863. senam, 


e 
OF Ce 


Awkinfap, prosentti Fe ef thp estate of 
jé the. ktte Mewsoom Plaintiffs eo 
4.°e = a e 


e e versus © 
` e 
e 


e° Wee Nays, Defenda’. ; 
A certificdte under Act I Sf 1860 guibei 
éhe@older of it to collect debts Gue%o th8 deeeased, but 


ee eave | not to recover” propêrty whicl*b@@yged #o theedeceased- 
“ naturę of the original ljability. shali -be | from a Person Grongtully in possano l k 
T 6. e . ` a ; ° f 
$ tta .. ; LA Í ‘ ol aN C E < 
e fs es -` a ae $ R t Ta 


e ~ 
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Case.—Tir_ present printi Awkinfes is 
the efdest son of the Inte Mewsoo®, a Chinft- 
man, by one Tan Nan Nyoung, who is sti 
living. - The defendant was n subsequently 
married wife gê.the said Meysoon. ° 


° On Mewsoon’s death, litigation ensued with 
reference to the grant of a gertifieate under 
Act XXII of [86tde The result of euch 
litigation twas that a certifigate’ issued to 

. oA wkinfee. Arykénfee now sues Mee Nay ‘to 
recover certain gold leaf, property belonging 
tò the (gstator’s qatata. ~ A 
ee The Recordes submits «foy te opinion of 
the High Court the” cw 

AcPXXVII of 1860,, the holder of a certi- 

» @ eficate is @ytitled to recower other pr8periy 
æ than moneyMebts du&to’ the decensed ut the 
tife of his death, ° ° : 


The judgment of the High Court was 
Adiverad as follows by— 


Peacock, C.J.—A certifiente under Act 
*XXVII of 1860 authorizes tho holder of it 
merely to collect debts due to the deceased. 
It does not entitle him to recover property, 
either moveable or immovenble, which be- 
longed to the deceased from 2 person wrong- 
fully in possession. ‘The person seeking to 
recover such property must prove his title 
independently of such certificate. 


The Ist June 1867. 
Present ; 


The Hon'ble, Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble ©. P. Hobhouse, 
Judgg. . 


oop 


Hindo? widow—Continuance of suit 
for ifsmoveable property by--Certi- 
ficate umder Act XXVII of 1860. 

RefePence made to the High Court by 

é lo . Coryfon, Recorder of Moulnein, 

deRiectiin®2 Act XXI of 1863. ® 
oNBevitthia Pillay, Plains, 

of e e 3 . o 

è e Versus a 

- * Mootogsawmy%ndeanother, Defendugts. ` 
A @iadoo Widgy as holder of certificates under 

Act XXVII of 1 , j 

person to continue h sy for te recByery uf imore- 

able property though s e% entitled to dg so as heir 

@ of the cased if ppa withort ife aud was the 

Bole owner gf the pruperty. oe? 
Case.—S ra PILAY, thaplaiadf in 
this suit (a “Hindoo),“hfis died. J Thig suit 
dhasebapn rerivtl bye tie holder of a: certifi- 
cate to his cbtat8uider Act XXVII of 1960~ 

The Eertiffonta older 

e 


oe 
ep 4 


Civil, ‘| TAE WEEKLY Pt eee 


stioh whether’ urgler |> 


, is not ngcedafily tbe proper |e 


is °widow af the 


, e. t 
"Rulings. [Yol. VJIT. *¢ 
ep ® e i e 


: 
detent, ang not, thdtefdre, entitled to fet. 
whole of theekerfe§cin interest jn the estate 

k theo? Bevtnildt Pillay. "An gobjection 














is tak@fi Ly the defendant that the widow 
s not such a legal represerm’&llve ns is con- 


d by Section JOY Act VIII of 
e o 


template 
859. oa 

The R&corder submits for the opition “of 
Sthe*High Cgurt the question «#hetlicr the 
widow, either in her capacity of widow gr 
as, certificate-holder unde? Act XXVII of 
1869, iseentitled to continue the suit fo? the 
recovery of &nmoveable property. 


The judgment of the Hi 
delivered as follows by— 


Peacock, C. J.—We nre of opinion that 
a widow, ns holder of a certifiedte guitder 
Act XXVII of 1860, is not necessnrily the 
proper person to continue n suit for the re- 
covery of immoveable property. The certi- 
fieate confers no right to sue for immovenble 
property, but only to collect or sue for debts, 
But as the widow, according to Hindoo Law, 
was the heir of the deceased if he died with- 
out issue, she as widow was the proper 
person to continue the suit The fact whe- 
ther the deceased died without issue is not 
stated in the case ; and, as the deceased is 
not stated to be a co-sharer, we assume that 
he was the sole owner of the preperty. 

The case of Kattama Nanchear versus 
the Raja of Shivagungy in fhe Privy Coun- 
cil (reported in Vol.@1, p. 31 Oe Weebly” 
Reporter, Privy Council Ces lews (see 
page 37) what is the power of n widow of 
a Hindeo dying without issue gm regardg 
suits for immoveable property, ° 


gh Court was 





Tlie Ist June 1867. e o 
Present: e en 
Tha Hon’bldJ. P. Norman and WIS? San- 
Karr, Judges. 
>- @ e 
\Pue-omptinn thy right of vicinage). 
| ®Case®No. 163 of 1867. Ea 
Special Appeal froma decision *passedeby e 
e MrsAinslie,* Judge of Patna, daled the 
304% Jatuary 1867, reversing’ decgsiow 
passed by the Sudder eAmeen df that 
District, dated the 25th April 1866. $ 
) 


Ni@put Muhtoon and othe?s (Defeħdants 
e Appellants, G 
A) versus 
e e e e 
$ Mussahut Deep Koonvwar (Phin) 
a Respondent. i 
e > e 


# 


h 


a 


a e 


Y 


p * 7 "e. *, k : 
> nr cee yo 


> the ultimate result of the suit. eo ae 
X è e e (d .? = i . 
; $ F; te ° ei 
Dia UA‘ ra h o . 


e - | *e i sa 
y 1807]. Cialo te 
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a 
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` each other, no right 


a “Baboo Chunder Mali, a ie Ap- . . = The 8rd Jine 1867. E 


pelante "es. to gyi 
Baboos * ono koôl Chunder MookePRe ` a 
Nil tadik, Sein fos Respondent, : 


Quare- Mheer, ag betivf&n owners of adjacent 


ots be land, pre-emption cam exist by right of 
e, E ' 


vicinage.. - 


Norman J.—Ts is an appeal ‘oi the 
decfsion of Mr. Ainslie, the Judge: 8E Patna, 
yemanding the case to the fæst Codrt fora 
trialon the merits. *The ‘suit isa claim of 
pre- -emption; the right alleged being founded 
on vigjnage. The objection taken is that, in 
as much esethe plaintiff and defendant are 
sharehotders in adjacent mouzahs, these 
mouzahs paying Government revenue” sepa- 
rately, and being wholly unconnected with 
of pre- emption . by 
reason of- vicinage and by reasou of the two 
plots of land ‘owned by plaintiff being 
adjacent to that in which the defendant has 
a share, can exist. 


A decision of the Fall Bench, page 145 
of the Special -Number of the Weekly 
Reporter, and another from the 2nd Volume | - 
of the Weekly Reporter, page 262 of. the 
Civil Rulings, shave been cited before us. 
We are irg ndoffrgpared” at®present to lay: dgwn 
broadly the -proposition that in no casg as 
between eae of: adjacent plots, of land 

tan pre-emption by right of. vicinage exist. 
It isgertainly possible that cases may occur 
whichmay come within the rules laid down 
aut page 476 of Baillie’s Digest of Maho- 
Term Lev. We think it moreg satisfactory 
tiat thé case should go back to the Moonsiff, 
who will,ascer tain the fact# exghly, siying 


° 3 Plan, if necessary, of thee Slots of land 


e Belghging.to plainti@ nd defendant, affow{ng 
* their elative-situafions, statig- theire talug 
end. ený ĉonsiderations that mey make ig 


. “desirable, that the owner of one should be 
-° the owper of thg other. 


He will record ony 
e citcumsm@uces which seem to show that the 
see? 


right of pre- empio does not exist., e 


è T The goste af this special cee will abide, 


e THE Sire uae REPORWDR.: 


l ™ such Binitations as’ to . the, 


oo 


e Rulings. 


Pr esant + 


“| The Hon'ble’ Sit Brirties Peadtek, Kt., Chief 
Justice; and the Hou me Cc. E- Hrophonle 
swage: o = 

@e 

"4 Probate ae a eet 
— Britis orn su ts nR 
Wongin; nee e 

e .. o0 
iteforence made to ‘the Bigh- Court wy 
blr? T.- ‘Corytn, _Pecorder of Moùligein, 

Í under Section 22,:Act XXI af 18637 

© 


E. Saunders; Exocutrie of’ the date H 
“Saunders, -by het meoognlzed í agent e 
se ARANI 


VETSUS 


Nga Shoay Geen aud- another, Defendants. 


In the case of a British born subject dying and leav- 
Ing asscts in Moilmein, but ‘no assets in Calentia, 
and a will dated 5th August 1865, before Act X of 1865 
came into effect,~H=.up that the executrix could not 
obtain probate or letters of administration with will 
annexed from the High Gourt in Bengal. 


Case. — Tae plaintiff, -26 the adam and 
executrix -of the late H. B.. Saunders, sues 
the defendants to recover the amount.of a 


| promissory note executed by the defendants 


in favor of the late ‘Ht. B; S&unders, -who died 
at Moulmein on the 6th March-[866, leaving _ 
a will dated 5th August 1865, and proper ty 
in, Moulmein, British Parmah, end in 
England, but . no property in Caleutta or 


Bongal. ee b. pe 


The plaintiff on the’ ‘28rd Bigus 1866, 
as sole egecuttix, obtainede probato 8e the 
will in the'Coutë I Pont ‘in pad) 
Wut she has not taken out Brada "l 
of adminiæratiou with | “Fill ® am 
India. e o -i 

o 
“The | défendant? at “the daring, objected 
t@ thé suit,'as thee plaintiff ade not tgken ® 
ot phobate ia @ndia, and thé English probate, 
though. 'stamged Porrackly ° for the’ amount 
within thie jyrisdictio? oe tik Eeglish Court 
o$. Probate, “$ not sufficieftly , stgffped to 
combs hhe, amount of the pregenteclaim, 


el Told that the pinat: unger the Pagik, 
pr obateh ts ` shewn ducl?8 reprdipntasin t 

@atfles hgr to sge inthis Gourt, subject ic 
lamp or other 


ers 


. © , °’ : 
on % 8 .` A 
~ "$ 7 ? b 


inv e 


e sè ( á e 
-a i e . : od 
4 Ciril . =, THE®WEERKLY REIDRTER.@ Biulings.e ` [Vol VIII. "f 
ae ° e ce? a . : ° 
7 provisjons as may have beon proscribed fr} ,® °° Tpe 3rd J jne 1867. denr 


represeutation of parties who hive die? 


e 8 . 
leaving assets iv this gountry. 0 feesgng: ays 


e ¢ e 
PySeldon'ble J’ P. yorman and 


I find as a fact that the deceased wasa Q g “Kare 
Bsitish born Subject ; that he has assets in ! WS. Setoa-Karr, yudyes. 
Moulmein and England, but no assets within Limitation—Suit.foyhalance of 
the Caleuya ôr Bengal jurialiction ofethe e2ccpunts (limited ealings). 
’ High Court; and thaætethe will being duted Icase No. 428 of 1867. .? o 


i ace aa aea in ae mie Special Appbal from g decisioh passed by 
Wills executed before the Ist Janunrye1866 the Principal Sudder Ameen of Midna 
is the de® applicable to the case; ang that] Pre gated the 11th January 1466, 
egys Court hasenot the power of granting reversing % decision passed by the Sudder 
probate or letters of*adminisfatfon. a Ameen of that District, dated the 30th 

e June 1866. s 


Uude the old law probates or lotters of ; ` e 
e administrition were grpntél by the Sujfreme Gopal Chunder Shaha and others (Plaintiffs ) 
e Courtin Beal in regard to the estates of Appellants, ia 
all Botish born subjects “dying and leaving versus ied e 
assets within the countries and proviuces| Mrs, K. Sinaes and tl Defendant 
attach@d to the Bengal Presidency. Allow- Reiioudante, (Defendagls) 


. ing that Stoulmein belongs to the Presidenc 3 i 
eof Bengal, Ihave came to the conclusion Baboo Roop Nath Banerjee for Appellants. 
that plaintiff can obtain probate from the|Baboos Otool Chunder Mookerjee and 
High Court at Calcutta, and cannot sue in Gopeenath Mookerjee for Respondents. 
this Court without such probate or Jetters| A suit for balance of account in respect of dealings of 
of adininistration from the High Court at |2 limited nature is governed by the linntation of six 
Calcutta. Esai 


Having some doubt on this point I sub- Beton Harr. oT was. vense goin 
mit the ” following qaanion. to tha High which the plaintiff sued the defendant to 


recover rupees 783 as the balance of ac- 
Court :— è count. The defendant pleadé&l limitation, 
Whether in the case of a British born] the suit not having been brought within 
subject dying nnd leaving assets in Moul-| three years from tho edate of he last pay- 
mein, British Burmah, but no assets in | mewt or the last account. @ “pe, ° 
Calcutta or Bengal Proper, and a will| ‘Bhe Sudder Ameen held th® limitation 
dated the Sh August 1865, the executrix | did not apply, as the two parties haf carried 
of such Testator can obtain probate or | on business together ; and, as the sunt of rupeg? 
letters ef adminisération with will anuexed | 99 had been paid in 1270, and after the nc- 
» from thesHigh Court in Bengal. counts had been closed iu the year %269, 
i ° örr the Sudder Ameon held that Section” 8 ®f 
The gaei of the High Court was | Aet XIV of 1859 npplied, but decide the 
delivgred as follows by— case on the merits in plaintiff's favor, %» eœ 


e £ es 

e greek, C. J —We are of opinion that! ® The Principal Sudder Ameen, overruled 
in We Samet Mp. Sound@rs, a British bore {his decision. Both parties, it secms, *ap- 
subj Mo dled%n the 6th of Mgrch 1866, | jtealgd, the dufpndint urging that Kmitntion 
kaving assets in Méulmein an British Bur- barre® the snite and the plaintiff contending e 
mah, but leting no “gssels 10 Calcutta or $ thft h@ was egtitled, notgo 3, but to 6 years 
Bengal Fyopey mda will dated the Sth| Tie Principal Sudder Apeen rule? thatthe e 

© Augugt 1865, before Acte X of 1865 canf | plaint did got dÌsclose a trading business 
into effect, thé executrix, Gitmnot, obtain | betwe@n the parties ; that their dealings ever? 
probate or letters evf, afmingyration, with of a limited nature ; and thi the perfod of a 
will anpexel fromthe High Court én Ben- | three, and not of six, years applied to the 

e gal. ® » e.. 3° | suit. - ° e 


° s ° 
The Pro@nets of Agmom avd Tenas- e,aVe have looked at the plaint” and ate 
gim are parg of British Burmah ond ndt thes chief, documents filed, and we è 
par of “the e Preidenoy of Bengal, See Act | think Tok the Brincipul, Sudder Ameen, 
12 of 1863 ; an Moulmein is-part of thé was not legally corre¢t-in ruling sft the , 
0 a ° 


Tenasserim PeovVinces. parties were uot traders, Wine and ‘vther s 
å e » oe ee oe % e . © 
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.* etticlgs appear to ehage been? pmet gbyethe g Baboo Mohesh*Chunder Chowdhry. for ° 
defendant at various tinfes, "and notin the|e. ` e` Respondents. $ 



































way of _ordifiary afide prizata eorsymption, |° 
but evidently for the objects of *wqimited 
trade on his ava account. ‘ 


The cases qafa@jed seemall on one side, and 
favor thé contentign of the plaintif that he 
’ #8 entitled to six.years. See h Gera! Re- 
porter, We. II, page 24, Small Cause 
Court Rulings; and éhe ruling of Mr. Justice 
Macpherson, quéted at page 57 of Mr. N. 
Thempson’s Work on ‘Limitation, and -the 
Appendix of the same work, page 242, at the 
‘bottom of the page., No cases on the other 
side Rave been brought to our notice, for the 
case reporzed at -page 68 of Vol. VII, 
Weelfly Reporter, is not in point. - 


* UMder. these circumstances, we think it 
right to follow the rulings above quoted, and 
we remand the case to the Principal Sudder 
Ameen fora decision on the merits, holding 
that the plaintiff is entitled to the limitation 
of six years.’ i i 


Norman, J.—I entirely concur. 


I think we ought to follow the cases which 
have been Gecided on this point, which are 
cited above, as I believe that the construc- 
tion there put down on the 8th and 9th 
Sections, has been generally adopted. and 
acted upon. ® Items beyond six years are of 
course barred. , 


. A patty was not allowed owspecial appeal to ‘go be- 
hind the issues by which he was content to abide in the 
Lower Coarts. a .. i 

Phear, J.—Tuis was a suit to recover pôs- 
sesgion of a piece of land. ‘fhe Court of 
firæ instance dismissę® thé plaintfi’s claim, e 
‘but the Lower Appellate Court upheld it 
In both Courts the only jsshes tried werg ° 
whether the plaintiff had® purchased the 
land, and whether he fad been digposgessed _ 
by the defendant, The issue in the Miste 
Cours did not mentioa ‘the name of aff 
vendor, but in thê@ Lower Appellate @ourt 
the question wap specially “whéther the 
plaintiff bought thé eland-of Tyrfuzal Hos: pts 
sein. 7° ` ` 
_ The defendant now appeals specially on * 
the ground that the Lower Appellatg Court ` 
ought to have enquired into the title of the 
plaintiff's vendor, because it was denied, = 
in his, the defendant’s, written statement. 
We are of opinion that this ground cannot 
now be'taken, The defendant had ample 
opportunity in the Lower Courts of raising 
„all the issues upon which his ease depended. 
And if eithér of the Lower Courts had re- 
fused to entertain any material issue sug- 
gested by him, it would have afforded him 
good ` ground of complajnt against their 


proceediigs. But nothing of this kind is 


w. e alleged here, -no doubt because it could not 

-erm e e be alleged with truth ; and we cannot, now 

: fot a ae e allow him to go behind tlfe issues by which 

e The 4th June 1867. a he was Santen to abide in, the, Court ‘below, 

a °. Present: > _ {and which were ‘actually tried there with 
7 apparent propriety. < -e a . 

The Hon’ble H. V. Bayley and J. B. Phear, | . nS. Ge ; 

. - Judges. aa k Je $ 


Special Appeal—Issues.” 
< ` *Cise No. 2743 of 1866.° e e 
; ; 
Special Appeal from a decision passed by 
e Ur. “James Reilly, Priem Sedder 
©. Ameen cf East burdwag, dated Whe Tth 
e Yuly- 1866, rewgrsing a dgcisio® pbséd 


. ` The 4th June 186%. 
è $ 
A Present:? ° me 
y oo ee S ars ; P e 
„The Hon’ble H, V. Baylgy and g Prear, 
e . mgt e e 
rr) Judges. oes 
: ere oY - O 0 % 
Presumption under Secti8n 4 Act X 


© dyethe Moonsig of that, District, dated z e.. 
„© the 13th May 1865. Ar a PTR a ee, 
i F A „lo . : het *X 
“aholkh Abmed Mundui (Defendant) e patos ta 1866 under.Act X of 
as e _-Appellant, `: ' , . ; 18. o 6 i 
i E a eat e °’ í 
versus -à ae Epegial Appeal from a d&ision Passed by = 


e ; : ‘ “My. F? B. Simson, JudgeofMymensingh, s 
‘ Saikh Sonaoollah’ (Plaintiff) and ofits - dated fhe plies July 186 airing: G 


oe (Defendants) Bespondgnis. © . decision paSsed*by Me. B. E. W., Sréth, 
o Moule’ Syud Murhumut Hosscin for . 4 eDeputy Collector of thas Distriét, dated 
P aiar Appellant. ae e bd s thé 16¢h, March 1865.2 s e anen. 
g é © oe e ® . [] . oe < ae e att 
ee ae F Na E a aaa : ie 
> X a Mes. oe PO 6 “0, TAi i k a e : : a 






























; ENA a 
beat, k e ' 6 
6 Civil THEe WEEKLY REPOQTER. g Rulinge. °° [Vol VIII: 4 
e e e e e: . e 
° : _ eee. S wa, N 
> «a Miuneekurnicka Chowdr&n (Defendant)e -è o° orhe tn J ype *1867. EE TE 
r .” _ Appellant, are A enne on’ ‘Frresgng : -e - 
a ad : The Mgble F.. B. K&mp anb F. AGlover, 
eo versus ° } ° Judges. ei : 


Section 180 Aċt'VIIX o§°4859—Loéal 


. ` Anund Moyee Chowdhrain (Plaintiff) 3 Inyestigation-vIrreg larity e— Spe- 


e y - cial Appeal. s `.. e e 
© + 2 * Respondent: >. ° $ : ös 
i f : .. r ‘ ý as? 4 cots , age No. 216 of 1867,è ° 
Neves i e ` E ee ey 7 ' oe 8 ; 
Se “Baboo Romesh Chunder Mitter for ~ | Special Appeal from- &-decision passed by 
° I o - Mr. F. J. Cockburn, Judge of Sylhet, ` 
e. cee Appallant. ~ i ‘dated the 26th Novèmber 1866, reverfing 
eo s es E a a decision Passed by Houlvie Syud Ahmed, ` 
' Baboo Hem Changer Betnerjee for ae Buksh, Principal Sudder Ameen of that 
Dn : ra ps ‘| District, dated the 30th Apri? 18662 © 
Lo ° Respondent. ° ‘ AE eae dad aes : 
ee Ee RS |.. ` | Ram. Doss Koondoo (Plaintiff) Appedlaine, 

2 The presumption under ection 4 Act X of i859, fj) t versus . ° a = f 
holding”at a uniform iate from the Permanent Settle- Nil Kanto Dhur and others (Defendants) 
ment, neal not be specifically pleaded, but (unless re- - Respondents. es 

e « butted) arises asa matter of course on proof of uniform . Baboo Otool Chunder Mookerj ee for 
6: - Appellant. . 


. È for 20 years, À l 
PEE A aa Baboos Chunder Madhub Ghose and Greesh 
“Chunder Ghose for Respondents. . 


Section 180 Act VIII of 1859 makes it imperative’ on 
a Court to employ in-the first instance the regular 
officer of the Court to hold a local enquiry; but non- 
compliance with this requirement of law-is not pese 
a ground of special appeal, 


` » Bayley, J.—ArTER fully hearing Counsel, 
we are clearly of opinion that there was a 
substantial pleading by defendant (special 
appellant) that-hia tenure was one held at a 
fixed rent. : š > : 
` Glover, J.—Tnıs ‘suit avises out of a 
‘boundary dispute between th® Mouzahs-of 
Kamrapattun and Rampassgh, a dispute 
that has been going on betweemthe proprie- 
torsefor a long tiñe. Tt was agpa®englgonec . 
supposed to be dofinitively settled Sy the-arbi- 
tration of one Nawab Ali who fixed tle bonnd- 
ary liue% but changes in the cou®se of thee 
‘river, which formed oné òf the points of de- 
parture, rendered the position of the bosnd: 
ary ncertain, and the dispute betweeps the 
proprietors at once reVived. - e 


of e 
The Court of first” instancé decretd ine 
‘favor of the Kamrapattun propriefors ; buf 


© ATT indep- Segiop 4 should. be | the Jud e on appeal reversed that? decisien 
. SpecgicrMatmio&d&l ; but we-are of opiniow® Fre ae K 
ok 
e. 


: „In such a case, it was for the Court to see 
first, whether the presumption coutemplated 
by Section 4 Act X of 1859, existed, — that 
is, whether it was proved by defendant that 
he bad paid at ane uniform rate for 20 years 
before the suit; because, if so, then the 
presumption “vould be that defendant had 

+e paid dt an uniform tate from the Permanent 
Settlement, unles? ‘something was on the 
record, of discovered in the evidence adduced 
by eitler” Barty, to rebut the presumption. 

Tt i$ urged og us that thé presumption 


He ato By Pe meee : riou do Sapodiig eof the case, þe again 
hn 1 le lager anc neurrent | që meen to th t (selectie 
° ratings of ehis Court, - the pleading in this Si i, sae et A 


. e : e 
7 hmud 
(case is quite Pifficient to raèse the issue, and, ea i EE po 
indeed, it avas Grafly pressed by the vakee} 


of his Court, fnd the parfon who had ome e 
“in the Lowe Appellate Court, e.. œ 


before ebeen enfpipyed ir? the local enquiry 
i A before Naw® . Ali’s arbitration had- taken e 
i a e è 6 f . 
But not only. AF the ‘Lows Appellate | 
Court uot fie this » important Sue,” but it’ 


place), aud on “his report amd eyidenc®, in’ 
also exptegsly ‘de€lined to consider the poing’ 


conjunction with the other evidencę on the ° 

recagd, decided in favor of Rgampassah, * 
© . . . te . e ee 
which is an wre, i@ law on itb pan. $°" 


e Against this decision, the owner @ Mou- e 
e | z Kanirapattůn appeals specially, urging’: a’ 

athe case is, secosdìingl}, remanded to" the | (Ñ. Tite the Judge shade no authority . 

wer AppetlatesCourt that it may*re-try eit fo: depute aky one but the régular’ ofiger of 


with referenec tatke tibove remarks.” ° | his, Court to hold the Ioċal enquiry ; aug ` me 
h.: . e wor Te, e °, e. ° °, Le y 

= à B ® 2 os Sy oh ve : e a . P . 2 $ 
aes tre ita Sar ea aS 
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E E E DEA r 
e$ (2). That his jddgmant progeeds oe 
tirely mistaken view of, thgsfacts of the 
° @e e Qe ° 
case. o í ° eee? 

On the first point, we think thaé mheeJudap 
acted irregularfy. Sectjon 180 Act VII 
of 1859 allow® Civil Court to issue a com- 
mission ® the “ officer of the Court appoint- 
ed te execute such commission,§ in other 
Words to®she Civil Court meen, and if, 
“there be no suclr officer, to any suitable 
person.” The Words of the Jaw make it 
imerative on the Court to empley in the 
first instance the regular offige:®of the Court 
“who is attached to the Court for the parti- 
cular*duty im question, and if he be not avail- 
able, a discretion is allowed on behalf of 
some other, suitable person. It is not denied 
that Shere was a duly qualified Civil Court 
Ameen attached to the Judge’s Court 
at Sylhet, aud we think that the Judge ought 
to have employed him, 


But although we consider that the Judge’s 
action iu this matter was irregular, wo do 
not hold it to be a sufficient ground of 
special appeal, inasmuch as” it did not 
affect either the merits of the case, or the 
jurisdic:ion of the Court, and therefore by 
Section 350 of the Procedure Code, is no 
reason for modifying or reversing the Lower 
Appellate Cqurt’s judgment. 


With regard to the second ground of spe- 
cial appeal we® think that the Judge was 
wyong. e star(s higjudgment with a fact 

. admified ogalhands, namely that the bound- 
ary line |nid down by the arbitrator Na€ab 

li is thg correct boundary and éhe only 
point for decision was, “ Where was that 
line 3” 

e The boundary, we observe, ran due? east 
sand yest starting frm the southema ex- 
tremigy of adend in the river. The Judge 

as õn tl® evidence fixed thee wherenhouts 
of this starting point, and has settled the 
botindary by drawing a gyraigl§ ljne from 
ite due ‘vest. It is urged $y the speéial 
wespondent that the decisiow of Mhe Judge 
ds a? finding of fact ey evidenca@which®canpot 
* bé disturbed in special “appeal. Bug eif it 
actu be ghewn that the facts themselves art 

errdtigous, the evidence in support of thone 
e ‘will not make the decision a final one. 


` Now, in this gase, the line as laid dewn 
_ _ by Nawb Ali, passed, as appears from the 
* map and kyfeut, to the north of certain lae? 
and homestead belonging to one gQuleemennd 
e through a tahk, situnte*north? ef Sulcem’s 









admitted - faces that ‘the present starting, 


arbitrator. se 


—e— —— m 
aPen- | th® fact that the Ine now laid down passes 
i consid@able distance to the south of both 


places ; nnd Ahmud Agi, the Commissioner, 
sent out by the Judge to Iny down Nawab 
Ali’s lint, admits in his evaygnce that his 


line does not correspond with that formerly 
defiped by the arbitrator. 


Je appears to us perfectly clear from these 


point cannot be the same ‘af that fied hy 
Nawab Ali. The fac» is,gthat the dudge 
has choseng the shifting land mark ofes® 
river’s bank instead «ff places like Sul@ein’s 
homestead and tgnk marks whielf admit- 
tedly exist now, in tha snme “date and in » 
the same relative positions ag they didawhen 

the arbitrator marked them ‘down in his 

boundary. ` . 

There is, moreover, we observe, ane 
“« Akra,”’ or religious house, noted in Nawab 
Ali’s boundary a little to the west of the 
tauk, a place admittedly in existence and a 
good land mark for discovering what was 
the line that the arbitrator did lay down. 

We think, therefore, that as the point at 
issue was the position of Nawab Ali’s bound- 
ary, and that as Ahmud Ali in his deposi- 
tion admits that in some places at least his 


line did not correspond wjth his predeces- 
sor’s, the Judge was wrong inlaw in decid- 
ing the case wholly on the report and 
evidence of the Commissioner withéut tak- 
ing into consideration the evidente „noted ° 
above, evidence about which there could be 
Were the case bgfoy us now “in ZM s 
e oe : 

appeal, we should have nohi io, lay- 
ing down thg houndary line beween ee 
two estates as defined by Nawab Ali. > 

e Tife case is remanded to “the Judge toe 
decide clearly n gil the effffence adduced, 


the position ef the beu aby fixed by the 
e 


no manner of doubt.. 


Coks wil follow the seswlt, the same ® 
e . o 
or dey ts passed jn Specipl App&ils Nos. 217 
and 219, Which are admittedly "governe sy 


* house. * This is an ‘admitted fact, as ise also; the decisdn in@this case. °, © e 
. ot e : 5 


e . Ey 


“ e » ° 
e i .. 
e 


` 
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: l ` B . Mian 
8 . Civil. .. Tar witkry a ® g: ee [Vol vL “6 
e l F zs Px) 
e The 4th June 1867. . We qhif cgnecuy ip- ihe view taken by e° 
; . al T ‘Court below that the notice proceeded on the . 
Present : one greungt extess Bf arog if thg occupa- 
` The Hon’ble R B. Kemp and F. As Glover, ion of as.ryole ° 
; Judges. Case remanded ;##he onus vill be placed 
on the ryot. Pe 
Onus probahdi—Suit to contest notice ; * k ° ; 
of enhancementesSection 14 Ace x 1 : . * 0 
of1859. e, i a 
“Daso No. 77 ofe 1867 under Act x of, 1889, -The 4th’ Jane 1867. 3 
Present : ' 
S eodag Appeal, from a decision pa e byl, , 
o, She „Judicial, Commissioner of - gged by | The Hon blesk, B. Kemp and F. A. Gister, 
parah, dated theQh Jaty t866, & ffigm- Judges. . 
-ify a decision pas8ed by the Deputy ‘Section 230 Act VIII of-1859-Onus 
Commissioner of that District, dated the probandi. 


= Case No. 176 of 1867.° <a 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 2rd 


“e ° Tth APNI 1866. +° ` 


. Pritltte Ram Chowdry Roy Bahadoor (De- 
fendant) Appellant, 


E e. November 1866, reversing a decision 
versus J 
ne passed by the Moonsiff of Russoolgunge, 
“Chula Chunder Shaha (Plaintiff) . dated the 27th June 1866. 
Respondent. ` - Mahomed Ausur and others (Defendants). 
Baboo Mohinee Mohun Roy for Aalak Appellants, 
versus - 
h 
Baboo Hem Chunder Banerjee tor Prokash Chueder Sha and other (Plaintiffs) 
Respondent. 
E Respondents, 
lp Sis begit spt ander Satin 14 Aet Xor] Bajao Woomesh Chundar Banerjee: for 
_ bandi is on the ryot. e- Appellants. 


Baboo Greesh ChundeP Ghose for 
Respændents. ®-@° 
Sgetion 280 Act VIII of 1849 only Bray: an apblicant < 
the¥ight, without instituting a separate suit, of contest- 
ing the decree-holder’s right to dispossess hen, but does 
not exemp? the applicant from the onus of @roving hig 
case. ä ê 


Kemp, J.—Tus wasa suit brought by a 
ryot under the provisions of’ Section 14 
. of. Act X of 1859. 


It is clears ‘that aryot is not obliged to 
take the initiative in.a suit of this descrip- 
tion. He has tha option of taking action 

» -by compjaint of excessive demand of rent, 
or he mag wait until a suit for recovery of undér Section 230 Act VILL of 1859,° o 
arrears is bigught'at the enhanced rate of|° The plaintiff alleged that he had’ beens 

* rent by the lundlord,. e dispossessed of certain land felongitg te 


© PITMjs case, the ryot went into Court, and | His *talook By the defendant who held ea 
_ the one s bushim” C8nfining the suit t | decree for r pgsséssion of an adjoiniħg taloak. 
` the dds” grefind®upon which ghe ` notice |, The first Gone? foùnd for the deferdapt 
wader. Sestion 13“ proceeds, wiz.- that “the t te Judge on appeal reversed thg ° 
_ quantity of @and held-.by phe ryot- has been dohsion holding that thegplaintif had preved 
“proved by messufement to be ‘greater than | his apiprion possession, “amyl that thé defofd- 
@ the quantity far, Which rett has hitherto bedh | ant had notebeen fble to show that the’ land 
paid by him, the ryot ditt, wove by 
production of his ottah,"by geal evidence, 
a- of in apy offer wey which mey Be in his 
power, that he” does not hold more: lagd 
‘than he origsp@lly held. ,.° A 2° 


e 
The zemindgr is not ebouad to prove that 
“fiers dg an gkcess whtil.the ryot hase started 
` his cage? The Gourg below ais. tiowa ethe 


onus on the zgutinlar.”. me 
“x e e f e % © - o TORE 
r r : ; z 


Glover, J.—Tnıs was an appliention 


avas c@mpreheuded in his decree. ‘ |” 


We think that this was a wrong view of e 
thalaw. - Section 230 prescribes Phat after e 
an applicant has proved anferior posession 
ead subsequent dispossession, and that, the e 
lang was ngt included in the decree, &c., his  « 
applications. shall be. treated "5 asuit, ‘and. 
shall be determined in the same" maher as, 
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the ` Gth ® Déceitber—Some tar or eleveh, 
A ngontlfs later—is that guestéow raiged f ft 
“dtst time: Under these gcirq@mstasces, it 
appears toeġa to by ‘utterlye impassible- “to 
attach hay weight to it 
— which, if made, ought have been maf@at ng 
`. ave must presio tbat the appellant had 
objections which the petitioner ait raise in- 
that: petiti®a’ of Sth -Fobruray, wete effectu- 
ofthe 15th of-the same month, On this 
appellant’s petition, he recorded the order 
T the other petitions gf,the parties (judgment- 
‘*debtors) eoncerned in the matter,” and 
“the Teagops stated in my order” 'u the 
‘+ §petRien ‘of .Wooma Moyee B,.¢ “ve, I 
ES Sa 
< Then the- last. point raised-is .. b the 
justly made liable for this amount. of was- 
silat. Now,-there may.-be, or may. not be 
stated,—it may be.that she has been unjust- 
ly made liable for the acts of. other, „persons 
unjust and anlawful possession of the plaint- 
ifs property. ‘But that .was a question 
- made the detree., The question has been 
then disposed: gf; it was impossible to. re- 
istimpossible {t us-to consider it here. ` e 
For thes® gronnds-it; appears to’ me ipat 
sr Hobho%se, J.—5E -concar in ‘niy® learne 
cdlleague’s-judgment.in this case. Bt 
` ` jaristljction—that when once the ‘Judge-Siad, 
wut of the necessities of the case, executed 
“hg was aPliberty to carry oute that execy: 
tiop toʻ- whatever, , extent was - necessary. 


a’ of the kind. Not at ihe PS of 
¥ the 
ite ittis "i, pajection 
` .earliest ‘moment: If not, so made,. I, thin 
`. fall notte of. what was going on. Any. 
qlly disposed of by’ the Judge. in his order 
- © that this will be considered, tegether with 
` he accordingly afterwards’ says 7 ~X for 
“overrule tliis petition-and reject i 
petitioner complains that she has been un‘ 
a good‘deal in the, objection, which she has | 
—that-she has derived no benefit from the 
avhich -had been before the Court „which | 
open it ine the executiqn proceedings, and it} 
this appel must be dismissed with costs. 
I #hiink on the first point—the point of 
the decree of the Prificipal Sudder’ Ameen, 
When he had -to- exgcutg, thad decree’ for |i 


coeis and. possession, he wase then ented |. 


* to carry out that execution & as ® “iMiclyde 
a Usp the question of gvassilat. © i 4 
sae Then.as to, the *attachneettt, I think ° that 
*thisg decive was in reality, m decree for 

g mone®.. Ite di@ not and’ could not have’ 
stated the exact amount of money ; it did 
state that a cegtain amount of wassilate or 
` j mesne peofits to` be represented by. money, 


ss was hereafter to be ascertained and obtatie® 


eed, That bejpg go," it- was- g edecreeefor 
1 - : an OM Loe 
a “Oe ' oy eek fas ed aoe SS ‘ 
è RAA Aran ia . - 
o e ears 3 . i o 
oe ae s soh e Sai 
“ee 6. a s . © rete : = i @- K 
y oe s oo zé s ü S ie @e 
š e- or ae *; @. A é 


up8n the decree. . 
`. , @ 

e'Then’as to the q 
It seems to me that the®proper ‘time to “lave 
taken that objection, was ; 
of the Sth February 1866, ine which peti- 
tion’ this lady objected. to, what had been 
done by the 
-to wWassilat.: “She dideitot take that objec- 


.taken®at all. i 4 fs bg 
On ‘the last point, that “is, fo. question > 


-Gase No. 252 of 1867 undér Act X of 1889. - 


ana being a decree for money under 


money, 
Section 232. and* 235° of the Civil : Proce, . 
dure Code, an attaghment properly followed 


uestion of the.. notice. 


in the petition. 


Ateen in - the, investigation. ag 


tion’ then; nad- the .Judgë, on tlie ‘Sth 


‘February “1866, overruled, the’ objgctions® 
; which®she had taken.' Not having taken that’ 
, objection then; it seem& to eme that gio was 
not at liberty’ to bakoit at spme time aftoe’ 
.thag,. fiamoly olf the6th December 1366, | 


which is the first- time that o 


bjectio€ -is 
e tO ey 


of Saroda’s “liabilit¥,‘svhen once. she: had 
beeñ'made liable under the decree, it- ap- 
pears to me that that isa question-whieh thijs. 
Court cahñot” deil -with. The påint was 
decided-at the time `of- the decree once and e, 
for all. ` CJ ae? ee RES ee, | 


tee 4 





wut 


Th 


"Phe: Sth Juhé 1867: =h, 


` “Present: 


The Hon'ble F. B. Kemp fad F. A. Glover, 
a tet Judges. + a 
Seétion 10 Act Vz of 1862. B- C= 


`; Measurement (by, Putnvedar)." 


n 


Sa as A Me eet ee. >» . = 
Special, Appeal from a decisign passed by 
the Judge ofe Mymensingh,.dated-thé 30th - 
Novémber 1866, reugrsingst decisi 
ee. Bs ey $ _ ie z eae ' 
- ed by the Assistant Calgeter Ge that, Dis- 
wict, dated the SiR June 1866. nat = 7P 
E er E Piao | 
. Dyarkanath Chuckerbuttye and others 
s oes (Qhgectors) AppewBits, e SE 
AN Ra oS : 
a ae ork behsys ° o , 
Boe RE Ole Ve ears 
we : of . $, 
BEB wanóe Xisborg Chuckerbstty and others © 
oe, {Plaintiffs} Respondents, EA 
C Le a ,-9 
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Jndge under ihe circumstances Stated, foi 
the purpose of executing the decree, became 
from .that time a cause in the Judge’s Court 
avd that all fe®her proceedings in executing 
that decree were properly had in the Judge’s 
Court. Ido *not think that eseparate appli- 
cations to execute the game decree constieute 
separate causcg® or suits; they are merely 
Wurthey proceedjigs in the same cause. I, 
therefore, think that the Judge was quite 
regular, ia excegting this decree gu the 
“second occasion gas well as on thg first. 
Tye next objectfous js to” the legality of 
the salee It is contended that there was no 
' @ degal attfgment of this property pr&vious 
| tothe sale.» Now Mr. Allan has certaiuly 
not canvinced mo in th® first instance that 
an attachment is at all an essential prelimi- 
nay m sais in execution of decree. 
Altachm®nt is a measure resorted to by the 
e decree-holder for his own protection and the 
protection of purchasers of the property to 
be sold, and it consists in the case of immove- 
able property merely in a prohibition by the 
Court by which the judgment-debtor is 
restrained from alienating the property 
previous to the sale. This, therefore, being 
merely a measure for the protection of the 
decree-holder and the . purchasers of the 
‘property, the absence of it is not, it appears 
to me, un objection which the judgment- 
debtor is competent to raise. But, more- 
over, it appears to me that there was a legal 
attachment in tlfis case. A decree was 
passed agnigst this petitioner and other 
persons, making her liable to restore to the 
plaintiffepossessio’ of certain landed property, 
and making her with them jointly and 
severallyes liable to poy wassilat. The 
amount of ewassilat was not ascertained 
beford the Judge; it was (ys it very com- 
et is)eresefved for ascertainment in 
exechlii apf déwee. *Tisis decree, it seemg 
to mg (wits tedem@ee for money Within the 
tyems ‘OF Section 232°%of the Civil Prece- 
duge’ Calle, end that being 80, I see no 
irregularity ig the decrée-holder applying 
° for- attachment of the .judgment-deBtorés 
propefty, so thatthe property emight be held 
in attachment artd grotecttd firyn afieuation 
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sale, therefor ent ay rate Yada emeren 

of adeereg "br ntong? of whiclf thg amount 
had b&h by that time asceftained. 

The next objection is that the defendant 
(the appellant before us) Med no notice of 
the Ameen’s enquiry by which tI® amoupt 
of wassilaf was ascertained. Now, *when 
we find that éhe Judge has ‘proefeded upon 
the enquiry by the Am8en as if it had beep 
held duly and properly made in the presence 
of the parties, I think that in the first® in- 
stance we scald be inclined to assume; 
unless we were-shewr the contrary, that 
notice had been issued. Also, mre spætially, 
we should expect to find that the objection 
of no notice having been given gvguld have 
been taken at the very earliest oppoffinitys 
Now, in this case, what happens? The 
Ameen was appointed in June 1865. The 
enquiry ‘may be presumed to have begun 
soon after. The enquiry was one of con- 
siderable magnitude and seems to have 
lasted- down to January. In January, the 
Ameen presented his report, and on the 5th 
February 1866 I find that the appellant 
presents her petition of objections. In that 
petition, there is not one single word of the 
absence of notice; on the contrary, the 
enquiry is dealt with asif if had been made 
in the presence of this person as well as of 
the other parties concerned) She makes a 
great number of olggctions ine her petition, 
and®these objections are clearlg divisible ifto 
tw® heads: one is as to the cM&clusions at 
which the Ameen had arrived ; thé other, as 
to the petitioners liability under te decree? 
In respect of the objection to the Ameen’s 
conclusion, she endorses wholly the @bjec- 
tions of her co-defendants, and in fact fefues 
for a statement of those objections to the 
petition of her co-sharer and ®co-defendang 
Woema Moyte. As to ber liabifty undgr 
the decree, that is a matter to whith I shall 
tefer preseftly, @ecause it constijutes the 
the “last objetion to the Judge’s order. 
Now, gt is quit® clear that, if this enguir 
had been couflucted be Md the bask of gh8 , 

etitioner, the’ gery firs? word we Should 
have ston i—a petition objecting wouldy 
‘proceed to méntion that “utterly yerotest 
“against the whole of these prageedings, ° 


= lve. vit. S 
A 


pending. the ascfrtaiphhent of yassilat, that 
is, of Wg prec&e amount ofemouey | dye, 
This, it apgeass, i8 precisely, whet hag d 
in the preset €nse. ‘Lhd enquity iato the 
pount of yassilaf wes geing qn ami tie 
propefty was bell under attachment, and 


“iensmuch as they were cpnducted behind ° 
“my back. I have had no notice al them. 
“eb had manyethings to urge which I might ® 
“ heve-urged. I ain not aware of the grounds 
“upon witich the® Amen, Ias arrived ate 
whenesthe amoy of wasgilat ° kad Beor ¿“Irig conclusions ; md J, therefore, mand e 
determined, amg not until then udtice df sala | “tha a fresh penquiry be held in* my 
was issued and ain tok place. e Tho, “presence.* eThêre iS nop a singh werd. œ. 
- (a e. . 
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Oonia Chuti Biswps, Gomas tah on behalf 
. of Bamun Kess AsooKorjeenag? etheis 
(Plaintiffs) Appellants, +- '°® 


een z 





Ñ versus 
‘Shibnatl? Bagchee. and Sthers (Defen 
a: : Respondents. 
Baboo Sreenath Doss for Appellants. 
Baboo Nuleet Chunde* Sein for Respondents. 


TWere must -be.some express restrictior before a 
zomindar can be precluded from the benefit given him 
by Section 9 Act VI -of 1862 B. Œ, of measuring the 
Jands in the possession of eis, ryots. 


Whese a zemindar.valués his right to ‘measure at a 
certain amount, the petition of appeal mist be written 
on a regular stamp according to such valuation, and ‘not 

. upon a stampgused for miscellaneous petitions, , ` 
i Ghr, J.—Turs was`a suit by the plaint- 
iff, a zémindar, under Section 9 Act VI of 
1862, Bengal Council, to measure the. lands 
in the posséssion of his ryots, : 
-. Both .Lower Courts dismissed the case, 
the Judge holding -that the long possession 
‘of the ryot at a fixed rate of rent raised 
the presumption that, when the ;zemindar 
gave the lease, he’ had no-intention of ever 
interfering with it, or of measuring. the 
land thus granted: | ... 3 i 
_ : Iu special appeal; it is contended that the 
words of Segfion 9 are imperative, and that, 
unless the special respondent:can show that 
the zemindar is restrained from measuring 
by express tngagerfieet, his defence must 
' fail. o De at aes Pea 
- We havo no doubt that this is so. @he 
words of’ the law are perfectly clear, There 
“gust be some express “restriction” before a 
zemindar can be'precluded from the, benefit 
givefi him by Section 9, and no presumption, 
. en of one were raised, by- the long posses- 
esion bf the ryot, which it is not, would be 
sufficient,’ There is no contention in the 
present case that, such’ express restrictien 
exists, afd -therefore there was no reason 
why thé,zemindar-showld @ot miisure., ee 
Ut is further argued by the specjal respond- 


dants) 


ent, that, as he is .the m&kurureedgr with, 


e is the p&son-in reagipt 


e ryøts u»der him, 
And in 


-of regt and entitfed to @ĉasure. 
esupgort of his position we have®een 
to- tle cnse of laradhun Duft.versus. Haze 
è Mahoma, 6 W. R; (Act X), 14., But this 
` case has nothijig whatever, to: do'witly the 
š presénteone. In. that there was a dispute 
about title- between two contending undef- 
holders. ` Here, “thers 


-9 ryot’ 1 ( 
If admits that he pays rent ta ‘the 


himse 
zemindgr. „ The objection, appears *ġp « us 


.¥ alfogether frivolous. Were ghis the lew,- 


E vane 
























ferred | 


is no: denial oê the’ 
ş mokurùreg; and’th8 spectat respondent |- 
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oe. 
REPORTER. 
a 3 


Ridings. 
i ülings 


3 








Every ofokurureedar might, by ` locating 
under-ryots on his holding, defeat the law and 


| prevent the zemindar from measuring. . 
Po 


- Wa fave no doubt that thfspecial appel- 


` ant must succeed, and be declared entitled 


‘to mgeasure his tenant’s holdifg. | 
Another point is seised by fhe special 
„respondent op the question, of costs. He 
urges that the petition ef, appeal was une 
‘necessarily written on a stamp of rupees 
100 instead of on.one af 2 yupeesp yhereby 
the costs have been impropeyly increased tore 
as en partye °` ss 
n support of tis contention, sfecial 
respondent refers fo the case of Smith versus 
Baboo’ Nundun Lall, €W. R. “(Act X) 13. 
But this case referseto 4 matter where there 
was no valuation made of the subject of suit, 
and as the Judges were unable to fix it, they 
considered that the stamp in use fer Miséel- 
laneous petitions would be sufficient, in 
other words,.a stamp of 2 rupees. 
this’ case; the plaiitiff valued his right to 
measure at 3,000 rupees, and with reference 
to Section 10, Act VI of 1862, B. C., read 
in conjunction with Section 161 of Act X of 
1859, the proper:stamp was- undoubtedly a 
hundred. rupee one, and this objection 
therefore fuils. = 8 
` The appeal must be allowed, and the‘Lower 
Court’s decision reversed, with costs on the 
special respondent. ` : : 


N 
_. © The 7th June 1867. 
: “Present» >, 
The Hon’ble Sir Barnes Peacock, Kt; Chief 
Justice, and the.Hon’ble C. B,, Trevor,” 


G. Loch, L. S. Jackson, and A. G. 
Macpherson, Judges. | 
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Hindoo. Law (Mjtakshazra)-— 
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—Limigation—Mis-jeinter? 2s 
Cabes Nos. 228,-240, 241, 249, 262, afl 25, 
; o of +1865. ir 7 ae 
Regular Appeals from a decisign passed by, 
e the Pringigal Sudder eneen.of Surun, 
“datel thedisPeMay 4865. ` 

‘Raja Ram: Tewary ang .gtlers Defendants) 
4 °> Appellan®, ie 


oto} 2 
e: 


aes o DETU? 6° A 
Luckmuy Pershade and another - (Plaintiffs) 
è.. Respondents. °. - 





* Judgment was_orall dcliverg® on 1th August 
1867 wif ‘Tyevor, Jey IN ip ite aS 
. e. N e % = ` M e 


`% 


But in” 


a 
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of ak Sant 
© —Son’s right in anc@stra® Property 


S 
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Seton-Karr, J.—* Tos undetsfind “the | Qacéa on thé 4th *of jAgrfin 1260, but the o 

merits of this case, it-is first necessary to :set’| main. g@ntenti@n of “the. defendants is. that, ° 

- out the family tree, which ¥s as tollows :—ẹ °| Krighnodleri i&d, nbt wo mouths’ a Te o 
ANa: o US a Te] Shib Sifndari, buteeaout 10 „months - before 








Hindoo Law, claim ‘more tlianean eight - 
annas share of thé whole ‘property éf Shib 
Suudari on the’ ground that, at their ‘own 


rer re ed her, or in Lops 125P _ dfethen, Nib Sundari 
A D a died Defoe Krishno Hari, iti¢ admitted that 
3 f _ © -` | the plammtifi*would be entitled. to one-halfof 
. e | een y the estates whicl» would gescend to the 
i poi $ ; ae 2 families of the two, brotheif %f Hgradhun, 
ae Tall bee eg <œ | in efual gharés. If, onè tlie other hand, 
z E Š ‘te ge g x * | Krisho Hari, the ” plaintiffs father, ° died 
` EN A a i #efore Shib Sundari, then. tha.” plaintiff's ; 
ay ele |6 j|2 8 4 ¢ braich, of the family wodld get nothing. * * % 
E a E. |8 A & 5 .°. . | Before us, the contest lias béen limited “to . 
os e fS 2 . a ¢ two points, of which the first is 'the'material 
ee Wa. "2% , issue :— e - ; . 
. w“ ° H e lst.—Did the plaintifi¥s' father die ' before 
ONEA E < ‘ Shib Sundari, or after hér’? oe oe 
ee. aes 2 de oe sal - 2nd.—Cannot the’ ‘defendants, ynder 


expense and by their own exertions, they 



























as 8 -g ee 
lg aga aug | ¥ecovered the same from the wrongful- 
° g ola NEG ‘Sea possessor, Ram Chundra, -by a separate 
7 Bods Ba goes . suit? * * # 8 OR Re RO 
: $ 4524 EFES As regards the second point of Hiùdoo 
aE | gag —— tza a Law, we'are referred to Macnaghten, Volume 
8 53g, JEBES oe + [IL ‘pages 157-158; Case No. 11 and - to. the 
A fa la Piz Sasa Vyavasta, Durpon, pages.419-423. It seems 
HOY as L ae | that, in one case only, an elder brother who 
: : pe recovered certain property by his: own 
a. wl fa. money and labour, was nwardeg two-thirds 
f ° FA i ` of á property, and the younger brother- 
| a8 obtained ‘only’ one-third: . But‘ we cannot 
Jad hold’ that we -are -dofind to %eg%end this 
. {| 3B 4 doctfine to all the remote @raychés of “a 
g 3 j (a af BSG HirMoo family, separate in mess and’ estate, 
oe fa R $ J3 and havigg no ‘common `intėrests like those 
ao mi. Bg 100 of brothers: '#  *# o Bae mo Tw uge 
«|? g a g | BH “© The appeal is dismissed with costs. 
a5, R 4\ A- sa. B si 
gS fig LH LS YS a à BS na ` 
n lael 3 N n —— e e 
Wis 7 fe. | The 6th June 1867." 
zea e aE 8 P N 
. TN Be oe ee EEES i , Present: | ae 
ee ae eae ee guso °° Thg Honl@P. ™ Komp and F. A.,Glover, 
Cee ae eal Sin S 7204 i o Se. Judges. E E 
‘ee e? r P E e O84 4° A e (] GE @ g s . © 
n ae te Sectidh 9 eAct VI pf 1862 B. C.—e 


Hight of JMeasttrement —Stantp ° 


Dutý.. f 
; ‘ ° E a 
Case No: 260 8f 1867 under Act X of #859. 
woe F e- 
Special, Appeal from a décision phssed by e. 
the Judge of Dacca, Rated the 27th 
A November 1866, affirming a fecision e 


t - fe e Ë 
° Shétul Chanda sues tlre defendants; $ 
the allegation thtt his father® died on tie 
2nd of Magh 1260, æ qbowt 2 feonths after, 
the death of® Shib, Sundari, the wow :of' 
‘Haradhafi, ThoYleath of-.Shib*Sundyi j 
° admitted by gll@arties to have obeurred St 
r _s__* e d 


a 





; arrest : ed by the Deputy Collector of that «' 
* So much of th judgmente(a lofg one) ps rOcecds | -LESE 4 EE 
off@he merits ofthe cash as been ‘omitted. ? lie istrict, dated the 13th July 1866. `: . exe 
4 i @ v F fae ss . o . 
s e e e -e a tole, . E re ° 
` > j f Se ` e d e e e 


e 
Ld S> be] 
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* separate appeal, although the qse ise mi&ed | “ ®olves on parents (or uncles), brethers, 
up with otheys and, forms pat of only one}. and tlf rest, upon, the demise of the 
action ing thé Court Befa. ° X\ -° í Aag a there ds 130 male Foes ; a 

The suit against this defendant is to set | thus the actual existence of a son an 
aside an nbeolaes deed ofe sale of ancestral | ‘, = ee oe E aon 
immoveable preperty executed by the plaint-| ,, pices d ? 5) 
iff’s fathet Jetun Lall in* 1848,” Possession “the Pave ere ọn Aa e a 2 
ALOR igh the Salient lee a aE, This is a inharltayes sitjedt lo oberi 
th “ar mate Bae ee the aie “tion, ‘The same holdse ated in gespec” 

e deed and the taking of possession under | ,, is rp k. 
it had expired when shia ante was commenced |, of their sons and their desceudants.” (para. 
on fhe 5th October 1863. eLuchmun®Pershad* 3) a ae. cere. 
was born about 1837, and consefuently moro| The property in this case was ancestralg 
than three years had expired since he became | ang nôt the selt tacquved property of Jgetun 
of ful? age.* The Principal Sudder Ameen | Lall. T he plaintiff upon his birth tperefore, 
decided upon the issue of limitation that the | as th@ son of Jeetum Lall, acquiyed® right inne %& 
suit was poš barred, upon the ground that | the property, even during his fathér’s life-time 
limitafion ran from the death of Jeetun Lall, | for the case was one%f unobstructed heritage. 
the father, and not from the time of the The author of the Mitakshara goes on 
exetution of the deed of sale or from the | to speak of partition, and shows tharights 
time when the defendant entered into pos-| acquired by unobstructed heritage exist 
session underit. He puts the case simply | before partition. ° 
on the ground that the Statute of Limitation i 
commenced torun from the date of Jeetun’s cones : : 
death on the 3rd Bhadur 1264 Fuslee, “ Partition is the adjustment of divers 


He says in para, 4 :— 


corresponding with 8th August 1857. “ rights regarding the whole by distributing 
s rti S ti Fre- 
The ease came before the first Division | « nee particular portions of the aggre 


Bench, and the point being one of considera- Pa +H 
ble importance, with reference to which} Para. 5, “ Entertaining the same opinion 
there were canflicting decisions, the Division | “ Nareda says: ‘ Where a division of the 
Bench referred it for the decision of a Full | “ paternal estate is institfted by sons, that 
Bench, The qfestion has now been very |“ becomes a topic of litigation called by the 
ably and fadly argued om both sides. t wise partition of heritage.’ ”? i 

. e 


The que@ion turns upon the Mitakshara In para. 7 he discusses tle question, whe- 
Law, that being the law of the district in ther property arises from partition, or whether 
which th@lands Aró situate ° the partition is of pre-existent pfoperty. He 


5 on says :—“ Does property arise from partition; e 
We are of opinion that Luchmun Pershad’s | «or does partition of pretexisteut property 
cause? of action accrued at the time when | « take place ? Under this head of d&cussion, 
p@session was taken unger the deed of sale, | « proprietary right is itself necefarily ex- 
notwithstanding the: father of Luchmun|« plained; and the question §s, whether 
Pershad was then living. “property is deduced from the sacred in- 
dt appegrs clear that,” according to the | “ stitutions alone or frgm other and gapo ° 
Mitakshara Law of Inherijanceg a son ac-,| ‘@proof.” be er * 
quires a right in ancestral property dusiag ‘The autor then examines the argunfents «© 
e tho life of his father, see Chepter è, Section | ag to whether property is tempga er egi? 
b “The torm heritage signifies® that |°In the course of *the* discusgion, he stales 
e“ wealgh® which becSmes the property “of that ‘ean owner is by ifherttance,”*and that e 
“ another solely by reasof of gelation to} unobstructed beritage is hee? denominited 
bs theagwner.” (para 2). ° = ‘ Poheritance’ (parfe 12. and 13); and after 
© «tt iof s sorts: unobstructed (a- discus8ing th? argumertts, one both sides, he 
e « protibandhé); gr liable to obstruction (ea- | Comes to the ecofclusion leat prOresty is 
« protibandh4). The wealth of the father in He qxplains ip paa.°16 tha o 
*or of the paternal grandfather becomes objec’ of the disquisigion, andehesZroceeds in 
» “the property of his sons or of kis gragd- pata. bi. 4 - 8 we ey oe 
* sons in right of their*being His sons or „Next, it is doubted, Whether property 
e “grandstns ; and that is an inheritance gbt |carise from partition or the qPvisiow be ef an 
“ liable Go obstructiog. But Property de- existent right.” ¿ Pid 
i# ©: e ‘ ° ès Pe e N & 
s . . . E @ p 5i n% : 


18 Civil 
pee Se ily te gs Pe ee 
. Iw paras. 18 to 22 he states the arg%- 
ments urged by his adversaries against. his 
position-that property ‘exists before parti- 
tion, and in paras: 23 to 26 he answers 
those objection’, and .then in para, 27 
comes to the conclusion that property in the 
paternal or antestral estate is acquired. by 
birth, although the Sather, during the eni- 
. nority of his soyf, has.power tq dispose of it 
“for indispensable, acts of duty and for other 
parposes prescribed by law. He sags :— 
“ Thorgfose it isa settled point that pro- 
«perty in the paternal or encestzal estate is 
“ by birth, although the fatifer have einge- 


“ peffient power in the disposal of effects: 


é other tean immoveableg for indispensable 
“ acts of diNy and for*-purposes prescribed 
“ By texts of law, as*gifés through affection, 
“ support of the family, relief from distress, 
“and go forth ; but he is subject to the 
“ Gontroleof his sons, and the rest, in regard 
“ to the immoveable estate, whether acquir- 
“ed by himself or inherited from his father 
“ or other predecessor, since it is ordained, 
“ though ‘ immoveables or bipeds have been 
“acquired by a man himself, a gift or sale 
“ of them should not be made without con- 
“ vening all the sons. They who are born 
.“ and they who are yet unbegotten, and they 
““whoare still in the womb, require the 
“means of support; no gift or sale should 
“ therefore be made?” 


“An exception to it follows. ‘Even a 
“ single individual may conclude a donation, 
“ mortgage, or safe of immoveable property 
“ during a sason of distress for the sake of 
“ the family and „especially. for pious pur- 


& posese ” A 


He preceeds :—“ The menning of that 
“ text isethis,—while tħe sons and grand- 
'“ song are minors and incapable of giving 
“the® consent. to a gift, and the like ; 


e Paar broghers are so and continue- 


© unsepRwaged*- Sven “ong person, who ie 
“ capablo,” maf M&nclude a gifte hypothe- 
tention, wr sale of immoveabe property if 
“© wcalaMtitymffecting-the yhole family re- 
“ quire if, oré the support of the family 
ereader if pecessary; eor indispensab& 
duties, such a8*the obseqyie® of thg fathes, 
“or the like, maker i Moveable”, See 
paras, 27, 28, ahg 89... ye e 
In par&.. 80 he points out, thas separa 
kinsmen shid goin, not beeause it is sneces- 
sary, but becayse it is sonvenientthae they 
Shoul do ag*in order to avoid future doubts. 
The paragraph i as follows ¢—“ The fol®w" 


«ing passage ‘séparated kinsnten, a those, |" ment prescribed by the test” (see pam, 2.) 
° e ` Sa . 0 . 0 
~ e X . 
. > a ae eo" e. ° A . P as . 


(ad 


“who are Sng pargtegl, are’equal in respect vf ° 
“ moveables ; sfr* gue has nog ppwer over 
«t O @ @. 

thoewdiplg? to malta gift sale q mort- 
‘‘gage®Mugt be thus interpreted: ‘ Among 
‘éunseparated kinsmen the eSnsent of ull is 
“indispensably requisite, bgtpuse no one is 
“fully empowerede to mnke gn af#ienation 
“since esfate is in common; but among 
e separated kinsmen the congent of al 
“tends tothe facility. of the transaction 
“by obviating any future doubt, whethe® 
“they he séparate or united: it is notere- 
‘quired on eagcount of any want of suffi- 
“gient power in the single owner ; and the 
“transaction is cofisequently evalid,geven’ 
“without the consent of the separated 
“ kinsmen.” Si 


Then in para. 83 he says :— -° 
“In respect of the right by bMth 
“to the estate, paternal or ancestral, 


“we shall mention a distinction under a 
“separate text,” referring to Section 5, 
para 3. 


In Section 5 the Commentator points out 
in paras. 1 and 2 that, among grandsons by 
different fathers, the allotment of shares is 
according to the fathers. 


He says :—“ The distribution of the pa ter- 
“nal estate amongst sons has been shewn. 
“ The author next propounds a special rule 
“ concerning the divigioh of thewiytndfather’s ~ 
“ effects by grandsons—‘ Ame@ng gvandsohs 
“ Wy different fathers, the allotment of shares 
“is according to the fathers.?” ° 


e 
-“ Although grandsons have by birth ‘a 
“rightin the grandfathers estate, eqpally . 
“ whh sons, still the distribution of the - 
“& prandfather’s property must be adjusted, 
“ through their fathers, and nos with refer- 
sence to themselves. The meaaing here 
“ expressed is this : If unseparated brothets 
é die leaying malg issue, and the numbef of 
“ Soms be unequal, one having two Sons, apd 
ts gnotherðthreep and a third four, the twa 
“ yecePve a single sharegin right of fheis 
“ father, the other hive take oneeskfire ° 
= appertainéng to their father, and the re- 
é: maffling four similarly obtain one, Share 
“ due to their father, So iffom8 of the sons e 
“ be living aud some have died lea¥ing male 
“issue, the same method sMould be obsery- 
v&gd: the surying sons take their oWn allot-» 
“ ments, and .the sons of their deceased. 
“ brotherge, receives the shares of their own, 
.‘* fathers respectively. . Sitch is ‘the adjust- 


e. vt 
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se “Tf. the father" be give an 


. & doubt, the author says: 


`“ which was acquired by the grandfather, 


- © < Let the fgther, making a partition, reserve 


. his worldly affections aad does-ehot desire 


1867], “HE WEEKLY 


g sépaigte rom 
“ the graydfather, | or if JEhg e no: brothers, 
“a pagtitfon of lte. rhode estate|» 

“ with the granflson would not, takte place ; 

“ since it. has ‘been directed that shares:shall 

`e be allotted wright of *the father, . if he be 
“ deceased ; or, admitting partition tg take 

* place, it: would “be made accofding to the 

s pleasure of the father, like a distribution 

“of his own acquisitions. 

‘ For the owner- 
§-ghip of father- and son is the sarge in-land 


sí or in a corrody, or, in chattels Cenieh be- 
“longed toehim).’ # 


The author then inset to point ont a 
distitfctipn, between ancestral estate and that 
which was aa ed bys the father. 
says :— 

_ “In such property ‘which was acquired 
by the-paternal grandfather through accept- 
ance of gifts, or by conquest, or ‘other means, 
as commerce, agriculture, or service, the 
ownership of father .and son’ is notorious, 
and therefore partition does. take place. For 
or because the right is equal or alike, there- 
fore partition is not restricted’ to be. made 
by the father’s choice, nor, has he a double 

. share,” para. 5. . 

“In para. Gehe goes on :— 

“ Thence alsp it is ordained by the. pre- 
“ ceding éexé that ¢hg allotment of shares 
“shgll be Recgrdiug to the fathers althéugh 
.“ the righ@®be equal.” > e e. 
In pata. 7 he says :— ` 

Ri The” first text ‘ when the father makes 

“ a partition,’ &c. (Sec. 2, para. 1) relates to 

“ property. acquired by the father. himself. 

a So Hoes that which osdains a double ghare, 


* two shgres- for himself.’ The dependence 
‘bof sons, as affirmed in the following past- 
“* age, ‘ while both. ‘parents livey the contro} 


ares remains even though they fiavé : atgived |` 
nE “at old age’ must relate togMfecte a@yuired 


by the father or mother. Tis othe piss- 
“ age, ° They hgv8 not power “over eit, 
te (‘the paternal estate) wMile their, parents 
e“ lige,’ must also be referred, to the same 
ti “sufject” "e..'0 s 


wa 


“To para. 8 hegsays :— e` 


“ Ths, while the mothét, is eni 
8 bearing more . sons, and the father refgins 


- partition, a ‘distzibution of the” grand~. 


b obviate this 


He. 
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Teby the will of the; Eon? that-is, the | son 
fof the father or the grandson. 


Sir William “Macnaghten in his Principles . 


“of. Hindoo “Law says, that, when the mother 


` distri- 
estate takes 
plage by the will of- the son, "from which it 
woes contended that iss to be inferred that, 
in his opinion, it would not tgke place, whilst , 
the mother was capable oê bearing qhildves? ` 
But Macnaghten does not refer to para.*8, 
but only to a former para. swhicherglmes, fo 
self-acquired property. š : 

elu ‘para. 9, the Cosnnientator of the Yitak- x 
shara goes.on to say:—“ So likgwise the ' 


is. incapable” of bearing môPe sons, 
bution of the grandfather’ s 


“ gr&ndson has æright of prohibftion, if his èe ® 


“- unseparated father is* making f donation, or 
“a sale of ‘effects {nherited from the grand- 
“ father, but he has no right of interference 
“ifthe effects were acquired by: thefather; - 
On the contrary,. he must acqfiésce, be- 
= cause he isa dependant. ae 


“The words “ the grandsot has a right of. 
prohibition ” do. not, mean merely that the 
son can prevent his father from making a 
gift or sale of the property by injunction. 
If he has power ..to prohibit, he must have 
a right in the property and a right’ to set 
aside thé sale, if, made. ` 


In para. 10 the author proceeds :-—~ 
_ * Consequently, the dirence is this :— 
“ Although he” that is, the son, “ have a 
“right by birth in his father’s and his grand-, 
“ father’ 8 properrty, still, siace he is dépendent 
“© on his father in regard to the paternal estate, 
“and ‚since the: father has a®predominant: 
“ interest, as it “was acquired by- himself, 
“ the son must nequiesce in the “father’s 
“ ‘disposal of his own acquired - Sroperty ; ; 


-“ but since both’ have indiscriminately a 


“ right in the grandfathèr’s esfite, t 
“ has a power*of interdiction | if, the 
“be dissipating thg Phoper ty.’ 


son 


her 
e 


© 
° >f < 
“Here; then, is.a.clear. “exptessibn of the 
grandson’s ri cht to ‘prevent his father “free 
alienating ancestral property. © ° œ 


e Para.. 11 was ‘cited t6-show "hat the father e 
was got bouge to’ divide ‘awMestral efate ; 
Wut it dees nat establish that point.’ In that. 
paragraph ` tife Commentators refys to Menu’ 


` Jas an authirity. that hè efather, drowever 


sant, must. divide athe, grafidfather’s 


-property zand epgints outer aStinction as 


iegawls agcestral wealth -recgvered . by the’ 
father; which is put upon the ggme footite’ 


ns #lf-aequired Property nad he ebolds, that 


"e father’s estate does, nevertheless takes place” Menup by. ‘the declaration, shews thait” the-: 


a ie a 


£ -e 
x 
. 
-°@ ‘j : - 
a : z 5 : ae NS 
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father vas bound to divide other ancest®l to cempel fp artitton oy the property, webs , 
property. „| not be nita ay ed to the father’s share 


} ‘It is clear, then, thet a son by birth alone’ of the wofiy when eee ‘The deter- 

iY acquires a right in ancestral property and Minatia@pot these points do hot appear to 
thet he bas @ right during his father’s | #fect, the question of limitation. 
life-time to compel. a paftition of such pro-| Even if the son would, up@ the father’s 

| perty ; that tHe father cannot, withoutethe | death, become entititd to the father*s share 

| consent of the son, sdimnate such propetty | by survivorship, and consequently entitled to © 

. except for suf§jtient cause; gnd that the é greater iñteņpst i in the estate thas he had 

i Pon may prohibit,the fnther from so doing. |in his father’s life-time, that would not -- 

i Ip has been held that the son has not merely necessarily affect the questi8n of limitation. 


+ the rigig w prohibit, but that he may sue| TP the gon might have sued in the fath&’s 
Wge8t aside the alienation if madg. - life-time, eitherewith or without joining the, 
In ihe Sudder Décisjon for 1853, *prge | father as a co-plaintiff, and have recovered 
344, Tt was held that the sale of joint un- |in that suit all that he was entitled to? the, 
e divided p8 ety in a MitRila family With- | death of the father conld not-ereate a, new 
out necessity’ was’ vold, unless made with |cause of action. If-the son might have 
thé consent of all the *joint sharers, and | joined the father as a co-plaintiff, and th® suit 
that it was not valid even for the. seller’s | would not have.abated by the father’s death, 
owp share; and it was stated by the, Judges but would have survived to the son, it seems 
to have ben repeatedly so held. that the cause of action must have been 
e InStokes’s Reports, Vol. I, page 277, it | complete in the father’s life time. 
was held that a member of an undivided | If three joint tenants are dispossessed of 
Hindoo family may alienate the share to |an estate, they may join in an action 
which, if a partition took place, he would to recover it back from the wrong-doer, 
be individually entitled. _ | When recovered, the estate belongs to the 
It is not necessary for us ‘to determine | three jointly. If one of them .dies, the 
which of the two doctrines is correct. All | two survivors may sue for it, and, when re- 
that we have to do is to determine when the | covered, the estate would belong to the two 
j cause of action accrued. jointly. Yet no one would congend that, if 
; they all three lived for 20 years, n new cause 
of action would necrue to thesurvivors upon 
the death of thë on@ because” they had a 
een interest after his dM@iy titan “they 
had‘iu his life-time. The cause of action is 
the same, notwithstanding that thg two, by, 
survivorship, have a greater interest in it® 
than they had before. The cause of agtion 
in such a case would accrue at the timg of 
wrongful. dispossessiow. 


This is merely put as an illustr ation. I’ 
ignot intended to say that a joine Hindoó 
family are the same as joint tenaats under 
the English @aw.e 

goi ig a gas’ ander the Mitakshara Law, eif 
oa fmthgr and a sôn of full age should be dis °- 
“possessed in the father’s: @ife-time af ancgs? . 
tral proper Y thea son cõuld not, up8n the 
father death 20 years afterwards, eue to Te-@ 
cover the estate upon the grand phat amit- 
ation did not begin to run in thę fathers ° 
lifedime. ~ - ý 







4 


Ifthe sale was valid as to the father’s 
share, it must have operated as a severance 
of the joint interest in the property inelud- 
ed in the convefance. If so, Luchmun, 
the only son, living, might have sued the 
purchaser for a partition of the property, 

~ or to rgcover hi$ own share of it. The- 
father’s death in that case would not alter 
his rights, i . 

If the Zala was invalid as regards the 
father® share, the son might have sued 
bigathemsfniher’s Iffe-time for a partition or 

fto revi pe whole etate to be held ag 
jo nt; family gestete. It can scarcely be 
° sypposed that the futh@r could join af» a 
_ Co-pl&intmt taset aside Lis*owWn alienation 
for a valuable gonsiderafion, or that he 
gewoulg bo” entitled to share the profifS of 
: the esthte whet®recovered, bẹ ethe EN te 
be held as ay fomipy ¢ esi@ie. oa 


~ 


It isepot Sega: to detemine these 

e points, ow te consider whether fhe futti 
if livingg weul@. lave, had ĉo bp made a 
#7 co- Ashida if he coul ngt be, mage # 
ce plaintiff i? suvh a snit; or! whether 


ee fhe inconvepicnce which would res It from e 
holdjng that, in cases like the present, limit- «° 
ation does ap»comrmence untilethe death of, ° 
the purghaser, if, not entitled to, hold @hesy fhe. father, would be very gfeat. ‘Theedeath ° 
father’s share of the property conveyed, or | fnigit huppen 20 or 30 years after theesale 


ie a F o oe: DE S T .. i 


. K) ans e one opa e & ma 


e the time of the dispossession, sd % 


i "sold, the fitther Would have been. eutitled to, 


aè 1867.] 


: a 
$ e 
Civis 


first purchaser and ai sycgessively into 


*eand after the prdperty, has uf tofg by®the 


e from 


eaction afcrued to Luchmun immediately “tho ple Qed to g joiût ecnuge - oF attip. 


K 


the hands 8 sever 1 ®aubsequ 1% Bend fide 
peaini for® valuable consideyattim, and 
when the last Purchaser in possession might 
be wholly. nnabie to,prov8 whether the cir- 
cumstnne@es of the jointe family at the, time 
of the sale were sifch as to justif? the’ sale 
by hs fag ber. Inconvenience could not be 
nilowed to” affect oyr decisidh if the law 
@ere clear, but iis a matter to be taken 
inte consideration in determining what the 


law is. . 


e 

The next question to be decided is, Did a 
new oause of action accrue upon the birth 
of Radhamohun, the younger brother, either 
to biħ glqne or to him and his brother 
jointly 2 

Luchmun Pershad was born in 1837. 
Radhamohun was not born until the end of 
1856 or the beginning of 1857, only about 9 
years afier the sale in 1848, and not 12 
years before the commencement of the suit. 
It seems clear that no new cause of action 
accrued upon his birth. 


It is clear that before his birth his father 
and his brother might have made a partition 
of the estate ; and if they had done so, he 
would have had no iuterest in the share al- 
lotted to hisebrother, (Mitakshara, Cnp. 1, 
Sec, 6); and before his birth, his father 
might have sold*the share allotted to him 
So, the fashér and hi®elder brother, or the 
father wth gi@ assent of the elder brotf er, 
might, before his birth, have sold the estfte, 
and the sale would have been bindisg upon 
iim. Itis contended that, although Radlia- 
mohun would have. been bound. by a sule 
made by the father jointly with Luchmun 
Pershad, still he is not bound by a sale by 
the fåther aļone without the consent of 
Luchmun, : 


. e 

*If the father and Luchmun had been 
turfied out of possession py agvrqng-doer,s 
thg cause*of action would hago accrued Pat 
new 
@aust of action wougd not havemccrue® upon 
thé birt? of Rad@amohug., Radhapphun 
succeeded, to the estate as ite was whet 
1e Wes born. i had no right to @ssoup 
the ° s for he was not born 

at the tinfe. The sale might have been jir- 
valid as ngninst Luchmun, but the cause of 


purchaser took possession. If Radhamqhun 
ad been born at the tine when théeestate was 
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it@vas, the father and Luchmun would each 


finve beef entitled to 4 if partition had been 


made at that time. I the case in Stokes’s 
Reports is correct, the father might have 
lawfully sold 3 at that time 4&but if Radha- 
mohun on his birth sequired a new right 
against the puyehaser, it was & right which, 
if partition hud beep, made at “hat time, 
would have entitled him éo 4. Now, if 
Luchmun had sned and recovered $, before» ` 
Radhgmvhun was born, Gould Ridhamo- 
hun upon his birth haye sued for 2? Jf so, 
the putchaser, instead of ace uiring rd wofilde 
in fagt be ably to retain only 3 3 minus 4% 
th@ property convey€d, or in other wards 4 
iusteyd of 3° * 


Whatever interest nie” the proferty Radha- 
mohun became entitled’ to on his bir th, he 
derived it by unobstructed heritage or inherit- 
ance from his father. He could. not auherit 
anything which his father had® lawfully 
conveyed away. If the futher parted with e 
his own share, he could not inherit any part 
of it. If the conveyance caused a severance 
of the joint interest of him and Luchmun and 
passed his own half to the purchaser, Radha- 
mohun, as heir of the father, could not inherit 
any part of the share which passed to the 
purchaser, neither could he ivherit from his 
father any part of Luchmun’s share. At 
most, he inherited only aecause of action; 
and it is difficult to see how he could even 
inherit that from his father unless his father 
had a right to set aside his own sale. Even 
if he took by inheritance ffom his father an 
interest in Luchmun’s right of agtion against 
the purchaser, he must have inherited it 
subject to the operation Sf the Statute of 
Limitation upon it. At all eventa Radha- 
mchun’s birth could not create a fresh inter- 
est or a new right of action jn Luchmun, 
either alone or jointly with hisli, 8 


Luchmun is nowgsujng u gen a 5 oipte musa ° 
Gf action, Luchmun’s intghes, ifPit"is clear- 
ly barred @by limitagion.” If “there ig? uuy 
cau8e of action which is not barre, eit ft 
be a separate cause of'action in Radhamo- 
b n. ẹ Í do not think that % Separate cause , 
action in adhamohun wets “cause? by” 
hts birth ; but it $y, not necessary to deter- 
mine dhat q@estion ae The. ecauge of action 
now sued upda isa join? cayse of agéion in 

pika t pnd | Radhamohun. Lintitation is è 

If that 

issue JS found agaipst ie E I should 

think Qe'could not, as Shardi lat, of Radhf® 

moluu, be allowed, undgr fe allegatjons ia 


only $ of the estate upon partition ; but .as° this. sait, *toærccover upon A sepprate cause of 


Pes 


oe 


e given for fie defendant. 


* the land waa, tke by the epirchaser. ° 
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actiong if any, accrued to Radhamohun dy 
his birth, That would be a wholfy differ-. 
eut cause of action fiem that sued upon. It 
is clear that Radhamohun did not upon his 
‘birth inherit fêm his father a joint cause of 
action with Luchmun, and that Luchmun’s 
cause of actior? did not accrueeupon the hirth 
of Radhamohun. ` e 


Appeal No. ¢241.—Therefone, we nre of 
pinionsthat limis@ion did bar the suit so far 
a8 it related to the cause of action out of 
whicl? apal Nos 241° arises. Cuonseqyently, 
We decision of the Priucipal Sugder Ameen 
as to that cnuse of atien mäst be reverged 
with®cogis, and in respect of.it a decree 
e e 


















Appeal Do. 255. This decision npplies 
niso to the defendants wito are interested in 
the Jands to which the Appeal No. 255 
relates® The deed of sale iu that cuse was 
exccuted and possession takou under it in 
©1864, and consequently the suit was barred 
in 1863. = 


Appeal No. 249.—As to appeal No. 249, 
the deed was dated in 1838, and possession 
followed immediately. Consequently the 
suit is barred. 


Appeal No. 228.—We now come to con- 
sider Appenl No. 228. In that ense the 
deed was dated 8th August 1847. There 
was a decree for foreclosure in 1849, and a 
decree for possession on the 9th January 
1852. If the cause of action accrued upon 
the execution of the bill of couditional sale in 
1847, it wasdarred. If it dates from fore- 
closure in 1849, it would also be barred. 
Neither Luchmun nor Radhamohun -were 
parties te the foreclosure. If it dates from 
the timesyvhen possessionewas taken under 
the decree of 1852, then it is not barred. 


ogre gf opimion that limifation began to 
n Grow the tae wle possession wag 
taken, at@Wot frog the date of the morie 
gugedeed under whiche possessio& was pot 
Ate», ngi®fiom the date of the foreclosure. 
Prfor to 18 „pen Possæsion was inken; 
e 2l! was on paper. The plaintiffs wew np 
partfee to thegreclosure suig aand are not 
bound by it. O w s 
e e . 
We gro “of gpinton, that Jke cause of 
action, itean, necrued when possession 
h p- 
pose a persOfi not having any title tg the 
land were tocnfortgge it, the ownér, of the 


are goncerned. 


+ 


e. ; 
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Gr ssipposeg the mortgagee were to go one ° 
to foreclose tng tagd and not g°. make the 
ownes atte fond a pirty, he would not. be 
hound @8 cqmein, nor woul he be affacted 
by the decree in that suit. «Me might very 
rensonably say : “Why, shaa]d I be obliged 
to ingur the costs and harassmgnt of a suit 


“when the pfroperty remains in my possesgion ? 


It will betime enough for me te interfere 
when my possession às interfered with.” 
That appears to be the time*when his caus® 
of action, accrued, so far as the right to 
recover possession is concerned. ‘The par- 
ties were not bound to bring a suit to set 
aside the deed. They might passibly, have 
brought such a suit, if they had pleased to do 
so, that they might have the validity of $ tried 
at once when witnesses were forthceming 
to prove-that there was no sufficient cause 
for the mortgage The right. to set nsidedhe 
deed is a distinct right from the right to re- 
cover possession. 


There is one case in which it was held hy 
the late Sudder Court that the plaintiff's 
case was out of time under the Statute of 
Limitation, aud his cause of action accrued 
at the date of the mortgage. It was, how- 
ever, admitted in that ense that the defend- 
ant’s father, who was the original mortgagee, 
obtained possession at the time at which 
the deed was executed. The tase is not in 
point, and we think, that.nas regards the 
Appeal No. 228, the gase was not barred. 


Appeal No. 252.—The eagmes reasons 
apply to Appeal No. 252, in which case 
the decrge for foreclosure was in 3854, and 
possession was not taken until afterwards. © 


The necessity of separating all these, dif- 
ferent cases in delivering judgment in appeal 
showg the difficulty and annoyance to which 
defendants must be put by bejpe joined in® 
one action inrespect of different gauses of 
ection to set aside various deedg executed 
poder differgnt circumstances, and in respect 
of ewhicl? they have nb common interest. | 

e 

it hgving beef decided that in the cpsed 
outeof which Appeals Nof. 228 and 252 Ase o 
the Statue of . Ifngitation Vid not applf, the- 
appeals will%o back to the Division Benche 
Which referred them to this Gourt, to dtor- 
mine the appeals so far as the other issues ° 

e 


e dppeal No, 240.—It oppenrs “that ine 
Appgal No, 240, no question of limitation 
arises. Thatenppeal will therefore go back . 


land would “note bound to bring an action to the Division Bench to be detérmired on 


direct? thé mortgngs deed was executed. 


we whe . 


the ferits. 

















ee K) 
» iny = Y ge ee - unm. TE Tii N a 93 
1° 1867] > Civi® y “> -IELG. WEEKLY REPORTBRY. , Rulings. — s 
t. `. The 7th June 186 : E.e © . | thedefendant wrongly received, dates | from ° 
i ' a b _Pagsehta ol -> | tAe- decræ in this suite- We think that this 
0b Dagia., “is an error, “The right: of the ‘plaintiff to 


- is F 
Tho Hon ble H. 9%: Bayfey and INE. SB fear, sue for this money rests solely on the fact 
e, Judges. AD -7 »| that the tand” compensated foz belonged’ to 
Limitation—Jend for public purposes.’| him. instead of to the defendant j and that 
—Right of action fay compensation | the defendant, gs soon. as he’ regeived it, was 
paid to wréng party. ee es -bougd in law’ to ae Coats te him; in >, 
-Gage No. 3164 of 1868. e. other To nee iff’s gett ot aero a 
; Appeal i ist d by: | against the delen ant. accrue@ a o time 
S a n a pe of Pana, dated when the defendant first? took the «money 
g ? >» k i = oy ‘r ý a a 
. tlt 6th August 1866, affirming a decision from Govertiment. The igno! “i of, the. 
passed by ‘Moulvie Syud ‘Quihawut Hos-. plaintiff in regard to the accfual of h® right .. 
sein, Principal , Sydder Ameen of that. does not preveat the tjmė ° from running® 
Distwict, dated the 29th March 1866. agafast his suit unless: it, has been ‘brogzht 
i cere ie about by the efraud of” ‘the defendant, and 


Azipal, Singh (Defendant) ‘Appellant, | there “is nothing Whatgyer to sho Pthat.thise.e ~ 





: e °° > versus „o> + | Was 80. - The pendency vof the suit ‘tor rg" 
Lalla Gopeenath aid others (Plaintiffs) | cover „tho -mouzah had no“ bearing. on the 
` Respondents. A operation of the Limitation Act. a 
Baboo Mohesh Chunder Chowdhry for We think the appeal must be allagy§d ard _ 
i ` Appellant. o, the suit dismissed with costs. z 
Baboo Kishen Succa -Mookerjee for n : i 
' „Respondents. 


_ The 7th Jung 1867.. 
; n Present: PETR 
- The Howble, H: V. Bayley and J. B. 
m3 -Phear, Judges. JARON 
Divorce. -- 
Case No. 3148 off 1866. -.-- 
Special Appeal from a: decision passed by 
Baboo Modoo Soodun,Ghose, Officiating - 
- Additional Principal Budder Ameen of =. 
- Chittagong, dated the -12th September- 
1866,- -reversing, a _decision® passed by. 
‘Baboo Kalee Churn Chatterjee, Moonsiff = 
` “of Deang, dated the 24th February 1866. 
_ Mussamut Waj_.Bibee and ofbers ` 
5 .(Defenduuts) Appellanfs, 
f (oe versus y 
Azmut Ali- (PJuiqtiff) Besponig Soe 
2 = e r 
Baboo Gopeenath Mookerjge for Rppellants. 
o Baboo Debendr8 Narain Boy for eg ° 
i - 


Suit to recover money paid by Government to the 
defendant as compensation for land ‘taken for public 
purposes which the plaintiff alleged -tò belong to him 
and not to the deferdant., Hunp that the plaintiff’s right, 
of action against the defendant accrned at the time 
when the defendant first took the’ money from Govern~ 
ment, and that'the ignorance of the plaintiff. in regard 
to the accrual Æ his right did not prevent the -time- 
from running against his suit, unless it- had “been 
brought about by thefraud of the ‘defendant, 

_ Phear, ~e-Turs suites brought to recover 

$ e eo Saas TE ee -© 
-n sumeof mop M which was.paid by -Govèrn- 
ment to the defendant as compensation for 
certain lang taken for, public, purposeg which 
he plaintiff says belonged to him and not 


to the defendant, : ee o 
mongst other things, the defendant plead- 
ed thatthe suit-was barred by the Limitgtion. 
Act ; ‘and it ig admitted by the plaintiff that, 
more than ¢ix years,elapsed betwgen the time 
witen plaingiff received the, compensation- 
monty in question and ye filg, of the 
` plajnt in this suit, The -Lowar- Appelo , 
æ Gourt decided the issue of limiésationedv€rsely 
te tke defendant, gud’ it is now. olfecttd 
*tha@he wis wrong id taw ing sg” doing. |, Leer 
e It appears that after ‘the coMpensation” 
monéPewas paid by the Goverment- t? the 
e defendant, and in-ignorance that any money 
e had been s0 paid, the plaintiff brought a git- 
against. ghe ‘defendant to recover from him a 
wertain mouzah which originally included 
» the land taken. by -Government, ` He sc- 
ceeded in this stit, and “the LowéreA ppellate 

e Court‘thelds that his right, to demand the : I 
` compénsation-money for the taken land which st resteof the-defendants, anti thgt tlie costs’ of 
eo e ry š . Pegs a 


e 
° -~ Respopleht. © 
An instrument of divorce signed@y #he-hugband in the 
presen of, and given fo, the wife’s fathgr, was hgld to e 
be valid, notwithgtgnding that.it.wepfot signed «il the 
présence of the wife, ` ? ae ha 
| Phar, J.-2-Tus wae Ñ suit brgught by a 
husband ag@astehis wtfagher father ‘and 
Nihe, . to ,recover possession ofthe’ wife, è 
-defendant., The frst, Cours digmissed the 
stit; put 9 Loer Appellate Court decreed 
“that lid’ Bibée defendént “be, restored (P 
tf plaintiff from the p@Ssession gf the ~ 
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“ the plaintsff .in both the Courts be paid’ 
. ‘with interest by the Bibée defemdant an 
- “her father.’ > It .įp almost. needless to, 
. observe that this decreè cannot be upheld 
in’ its presen form.: We might -Mowever,: 
if we saw fit, modify it as was done by this 
Court in the gase of Chotu Bibee, versus 
Ameer’ Clund, 6 Weekly: Eou Qivil 
: Rulings, 105. , A a 

Tæ It is adinitteds by the plaintiff on the 
merits that the wife was legally divorged by- 
him ig a certain, farkhutee signed by him 
earl given to her father wps legally binding 
Won him.. The‘Lovwer Appeltaté Cours holds 
-thatt was not so bindin&, Because it was not’ 
“signed ite@the presence of the Wife herself; 
“but only ingh® preseneė of lier father, We 
think this ruling is imcorgect’; and no author- 
» ity to the contrary being citéd to us, we see 
-no reagon for doubting the validity of the 
act of triple repudiation which the document 
sets forth. ‘The appeal is decreed; and the 
* decree of the first Court affirmed with costs. 


a 
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The 7th June 1867. 
ee tes Present : 
` The Hou'ble L.-S. Jackson and C. 
A Hobhouse, Judges, ` 
.'- Appeal (by Surety for judgment- 
= `~ . debtor). : x 


: Case No. 181 of 1867.. `- 
> ` . T 
`- Miscellaneous Appeal from an order passed 
| «by the Judge of Shahabad, dated the 21st 
a .` December 1866. Bees Ye 
- Ghoree‘Lal Jha (Surety for Judgm 
ee Appellant, 

er versus ; 
Sheo®Narain Singh and others - (Decree- 

o a Œ holders) Respondents. -. v ` 

k e aS . 2.9, ; She 
Moonsh Hne? Ali and Baboos. Romd& 
_ nath Bose%nd Mohinee Mohn Roy for 

04 pellat, Le. l 

í "Baboo Rogegh Chunfler. Mitter for . 
> e “o - Respondents. © o- 
` A sufety against Miom the judgne@reditor is pre- 
ceeding under Section 204 Act VII of 1889, is not’ 
debarred, by Section 11 Aœ% XXIII of: 1861; from an 

- appeal, | 9 neo? ° ef G FIRS 
[On the vakeel for the appellant rising ae 
open his apagada preliminar} objection Was, 
-taken by Baboo Romegh Chunder ° Pitter 
w the effecte Mat ghe surety agafnst whom- 
the judgmett-créditor is executing his-deeree™ 
is, under Séotion 20% of - AGt VAIT ofel859, 


ae 


. 


fe deca, “at A 
ent-debtor). 
“4 
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derrat bY the terpe” of Section 11 of Act * 
XXIII of .18¢, from an appegl, whereupon 
the Gow} yrssed theetlfwing otdek]. 
; ° Sry 

- JacRson,J.—It appears to me that there 
B nothing in the objection of Baboo Romesh 
Chunder Mitter who mgu@»I think, with- 
more ingenuity thah. reagon, that the surety 
against whom the decree-holder is prøceed- 
ing under’Segtion 904 ofthe Civil® Procedure 
Code, ‘is debarred, hy the terms of Section We 
Act XXII of 1861, from*an appeal to this 
Court. dt appenrs to me’that he is no ore ~ 
barred from #n appeal under that Section 1t 
than'the decree-holder és barred by ‘the same 
Section from proceeding againstthhim: elf we 
are to look at the térms‘of Section: 11, the 
words, “arising between the partjes*to the 
suit in which- the decree was pass@l and 
relating to execution of the decree.” I have 
no doubt that we should hold that, forthe . 
purposes of that Section, the party becom- 
ing surety and whe is being proceeded 
against. under Section 204, is a party to the 
‘suit. Heis a ‘person’ who, by: an arrange- | 
ment bétween the parties, has made himself 
Hable, to satisfy the judgment against the 


> | original defendant.. When the Act in the. 


204th Section. provided that “a party who’ 


|“ had made himself liable as a surety for the 


“ performance of the decree or any- part 


"| thereof was liable to have the decree exeeut- 
| “ ed against him to the exteng to which he had 


“ rendered himself ligple in thesage manner 
“ae the decree may be enfoyed againgt the. 
defendant,” I cannot doubt f& a moment 
that it was intended that in every use where 
an appefl may . be preferred hy. te originnè 
judgment-debtor against the decree-holder, 
in the like case the surety. agninst whom 
proctedings were taken under that Sectien 
‘might prefer his’ appeal against the decree, 
holder. | + b.: 7 


-e For these*reasons I think thé objection 
must be overruled. j f 
5 FpbhSusee—1* concur with my learned 

collea@uee in °gverriling the preliminary e 
objection taken by Babgo Romesh Chumdes 

Mitter, . ‘ i “ef e «.* : 
* As I urmlerstand ithe case, he oo 
appelfint is surety ‘within athe meag of, 
Section 204 of the Civil Procedure Code in. e 
the place of defendant. That Section says:— e 
.The' decree, may be executed against such 

ejson, that ig, the surety. of the defendant, e 

as if he were defendant. Then, thé defend-: 
ant is n party tó dhe suit; that being- so,, 
. thé ‘surety; who stands’ In the plaewof the 
"defgndaut, becomes also in fact a party to. 

z o . e 
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the shit. That heing go, Ite Will come. wähin (“for a certificate St admiuistration.” Now, e 
the provision of Sectiom, 1), and® coming jéhis lady appears to have claimed & right 
within that $rovisiene his gpf Kundoubzedly ‘to have charge of the property in - respect 

lies to@his Court. * | ee : of this lad whom shë alleged to. be the 

` [The appeal, then, proceeded, “and after ee aA of be eek a oe 
hearing argumgut ou béth sides, the Court emg- mace, uncer , 


: Í À : whe must issue “ notice of ‘the application and 
delivergi judgment on the merits. |; © |fix a day fof the hearing of the same.” 


e` ee h ~o. | OrPtheday so fixedg*or as soon after as ? 
Pa = Tore -el may be convanient, the Cofgt shall enquire 
The tle June 1867.. summarily into the circufmstancss and pas 
> is Paes À ordes - in the case. Now the _enquity 
e | “Present:. * e ^`] the. Gourt has to malte under tht Sectign, 
. The Hon’blé L. S. Jackson ‘and’ I presume, js an enquiry as to the fitness 
"O. Ps Hobhouse, Judges. `~ > | of,the person triking at application to act 
pee Bt ees as regards. the minor. -There is no doubt 


s ` a > pi m 
Minor—Certificate of Administration ! heo was competent to ascortain® whether e « 
° under Act XL of 1858.. -; -| there-was a minor or fet; and f he foand 


e, Case No: 92 of 186%. = - $ from the eyidencé befor'e him that the person 
P hs a . i Pee iu respect of whom ‘application was ‘made 
Miscellaneous Appeal from an order passed’| was not a minor, .he would be congpetgnt ê 
by the Judge of Rajshahye, dated the 20th | to, refase. _ But, then, for the pu®posés of 
December 1866. the Act, minority terminates at the full age e 


: : = me ng © - |of18. The Judge merely records his'im- 
Brohmo Moyee Chowdrain, Appellant, pression that the boy’ vie ie least 16. He 

a versus - i may be at least 16 and he may be 17, aud 

, ae Be yet he would be a minor in respect of whom 
Chittur Monee Chowdrain, Respondent. . | it would be proper to grant a certificate. ` 


Baboo Meohinee Mohun Roy for Appellant. _ Moreover, avy enquiry as to the circum- 
No one for Respondent. = stances of the adoption (a point which the- 


: ad ; rs to i in this case- 

Where an appdication was made by a Hindoo female Judge appears ed eee oe SRE 
for a certificate of administration under Act XL of 1858 at the instance © the jector)was MMA 
in respect of an estgte which she alleged to belong to | festly premature. When the alleged adopt- 


an adopted gpn,—Hexp thet the Judge ought merely to |. . t on hi 
have Daana whe they am hee a A jinon o und ed son or the mother on his behalf should 


whether the pegiaener, „being a near relative, was a ft bring any.suit in a Civil Court, or should be 
person to bentrusted with the charge of the midor’s | found in possession of. the property upon 
property. o ‘ i © ` .+ |such_alleged. title, it will be éhe time for 
e Jacksof, J—Ir appears to me. that the’ the “Court in which tho ‘Suit is brought to 


Judge has gone out of his way inthe mak- enquire into that matter. z eni 
ing & his order inthis case. sK The Judge will be directed to®enquire ° 
whether this boy i¢ a minor,—whester, -that ~ 
isto say, he is under the age @f 18 yns; 
and if so, whether the applipant-is a ptoper 
person to be appointed gugrdian. ei © 
Jedge find these foints ivtlm efff#mative, 

he should grant, a certificate. e ° è è 


° An‘application being*made by a Hindoo 
‘female for scertificate of administration in 
respect og the estate which abe alleged to” 
bélong to an adopted son, the Judge appears 
to tiave entertained an objgctio&on,the parte 
of, a. pefsou: -who : objected jo the alleged è owe 

© yloption, and thereupon. the J@dgS sent} Hobhouse, Y.—I concur. Ttgecras tè po 
for the-son in questgon, and; upen insp@ctign, |*that there were ofly tivo peigts for enquiry’ 
e detèrmingd that tle” boy eres, at. lent 16 | ing tlds case ; fist, whether the bby was a 
“years of age, and, thereupon, raig tha? | minore within, éhe meaning @® Section 25, of 
he pplication was supported by evMence Att XLvf 1838 ; md, secondly, whetlier the 
e Which, upoif thi? point, was manifestly false, petitisneg, -being aata rélative,- was a fit 
e he refuse@ the certificate., „Act XL of 1858 |-person to bes tntfusted waia the ch&ige of 
provides in Section 3, -that ‘every. person | Whatéeer property there vas "Tifoso two e 
e. who stall claim a right to hayé -chargée ofa points thaving beeg found,* thie was ‘no 
» “property in trust fora minor undor a ili, ngcessty for going einto y other ques- 
? i or deed,’ or by -reason af neavusés of kin, | tion, whethér the boy was a properly adopt? 
‘or otherwise, m&y apply to the Civil-Court Led $u or pot. e À. © $e? 
F Ra e S 8 *. 
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The 7th’ June 4367 


` <T naa ' è 
e id e 
aon . Present: e 


The Hon'ble LoS. Jackson. and 
©. P, Hobhouse, Judges. 


Asstgnniont ®t oor oeenon of 


` Benamee. 


Mielai Appeal from &n- order pass- 
- ed by the Judge of Bhangulpor e, dated 
the 17th Sepdeinbers 1866, ` affirming an 
“ordet passed bY. the Principal Sudder 
` *Ameen of that District, dated the 23rd 
Jua © .* . es 
Whajah Mahomefl Isga- Khan(Per chaser” of 
- decree) Appellant, 


3 . > "versus b ° 2 
CP. Ontaet” and? others ‘Gadgment: 
_ debtors) Respendents. =» - . 


` Baboos Ashootosh Dhur and Mohinee 
~“ e : © Mohun Roy for- Appellant. 


Mr. E Eo Twidale for Respondents. a 


. Before shutting outa decree-holder who has taken 
by assignment, on the ground that he isa mere benamee 
holder fom ong of the judgment-debtors, it is necessary 

_ to be very careful and-.to ascertain beyond a doubt 

that the fact is so.  - 

: Jackson, J.—Bors the Lower Couits i in, 
this case profess to have decided it on the 
authority-of the case decided in V Weekly 
Reporter, page 46. 


I observe that the Principal Sudder 
Ameen has come to the conclusion that the 
decree had been purchased by. one of the 
judgment-debtors in the name of Issa Khan 
upon grounds whfch amount to “a mere sus- 
picion. Thg Judge, on the appeal, ought 
to haye tried the question as to whether 
the purghase had*been really made as alleged 
or no.. Reading his order, it does not ap- 
pear thak he exercised Yis own judgment 
or under stagding i in the matter. He simply 
ue the opinion of the Priucipal Sudder 

Amagn, and thtn “says that“ the decision 
refePre& to vill Apply. Jéis obvious that, be- 
fore Sbu ting tez decree-holder who h& 
takep by, assignment «on ihe ground ghat 

y Æ aege benamee hotder from oné of 
the "judgment, debtors, it 4s necessary to be 
very: caréfyl, and to ascertain, beyond a douh, 
thatthe fact is% or else aninnpgent purehaser. 
would be unjustly debarreð from the benefit 
of the decige-which, Re. has perchgsed. In 
point ef fact, thew very esse ep which the 
Court bélow das made refgrenge wab, gife 
in which Zan senquity,en that, poine {vas 
“expressly enjoined. 
Phere. urge? thate’a ‘benamee. purchase ` of’ 
this kind „had "beep mado, and the urt 










eigghed and sold for his_ benefit, 
. bhe gjudgment-debtor ` 


diregjed § thaé that sħouldebe sca equitis , 


ed into. ® oe 


I thénls,%t efor, Ctt the, ongo. wust go 
back. to@fie. Judge in order that he may care- 
fally try this point ; if he skduld find ‘that 
the purchase was a*mere, sh as alleged, 
he will not be wrong in deciding the “case 


under the afithority of the ‘precedent qugted,- 


on the pringiple of which” it is unnecessary 
or us to express any Opipion 
' Hobhouse, J—I concur. j 

z 


The 7th June 1867.. 
: Present: 
` The Hon’ble L. S. Jacksoneniad À 
C, P. Hobhouse, Judges. « ° 


Assignment of decree — Section 265 
' Act VIII of 1859 — Appeal—Bigh 
Court (Powers of superintendence). 


Case No. . 50 of 1867. E 


‘Miscellaneous Appeal from an order passed 


‘by the Judge of Rajshahye, dated the 
. 24th January 1867. : 


Gredsh Chunder Lahooree (Dearee-holder) 
Appellant, 





r 


versus 
Kashéessur eo Debia (Judgmeng-debtor) and 
anothér (Purchaser of decree) Respondents. 
Baboo Romesh Chunder Higer for 
e i Appllant. . 


Ç © Baboo Mohinee ie N för 


Respondents. 


“Where a Sjudgment- creditor seeks to attach and self 
a decree on the allegation that the asignment of it.was 
not a bond fide conveyance, and the conveyance Py orts 
to be pne of property specified in in Section 265 Act” VIII 
of 1859, it is the duty of the Judge, under Sectish 248, 
to enquire whether the asfignee of -the decree avas or 
was not in bond fide possession of the property. If the? 
Judge enquires into the facts, no appea, at lies from his 
ceder. But if@he refuses an enquiry, the€Zigh Court, 
under its general powers of superintendegce, can afd 
gught to requie the Judge to make the enquiry. ° 


Teckson, Past “question at *issue dn 
this che ja showily this, $ 
Debee ° gn 


Tw partfes, Ee Ae ne 
Greek’ Chunderg had @ross-decrees mot in 
the same- C@urt, and an attempt on the part, 


of .GMesh Chander to have, these tw” de- 
‘had o 


crees set off, ‘one against the other; 
previously fuiled. It is now sought to have 
the decree which Kasheegsuree held, at- 
It appears, è 
however, that the- decree of Kasheessurce 
has been'sassigue@ over to Fukeer Chand, 
ae who eS, appeats on thesecord 


¢ 


e “ eo i 
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of’ tht. Judge's Count , EUT E Mgsersi. R. y. Boyne: and C. Gregory for è 
““that-case. The Judge ewag s ais ‘hat | Appellant. 

this fact apd the gozcadled eipcogpition of Mi. R. E.: ‘Twidale, Moonsheé: Anea Aki, 


Fukeer @ Chang Khat as 6dwrac®hélder, | and Baboos Mohen&ro Lal Shome- and 
debars him from entertaining. this appiRation, Mohinee Mohun Roy for Rgspondents. 
and he, therefore, refused,to do so. Greeslf. “Suit laid’ at” rupees: 30, 987-1-9, 
Chunder Lahafree appeals | to this Conte 
Tf the Jad d finto t f. When, under Secgion 246 Act VIII of 1859, property 

the gebad epquire in o he f ‘acts, I | which has been attached ia ordered to -be weleased, the 3 
thinl»it is~certain that no appeal in this {orde®for release is made-with*reference merely as to the 
matter wold lie. But when the Judge has particular claimant who has, obtainéd the order, ‘Ihe 

order is not to be looked on as a geħeral decision (ota 

refused an enquir which he ought to have | which all the world can have the Benefit) that she pey 
made, I think that, under’ the powers- -of 


perty dees‘not belong to thé judgment-debtor, 
s'1perintendence vested i in this Cout by the |, Macpherson, J.—The sppellaf aihio, 
High Court’s Act, we are gompetent, and 


us was the ‘pjaintiff in the. Goart below, oo 
we ought to require the-Judge to make the} Phe° plaintiff, in: May. °1856, got a degree 
enquiry, “When he has made: this enquiry, | for alarge sum of money (of which ypwards 
there ig no doubt that his decision will be of rupees 30,000 are still unpaid) aGninst one. e ~» 
final. ° ‘He „must, .therefore, proceed to en- 


Fatima. -Begum, whiélt decree “was finally 
quire®ig “the mode. prescribed by Section 


affirmed by the Sudder*Court in-1859. At 
246 of the Code of Civil Procedure, ; whether. 


that time, the estates which are the subject 
this decree is held by . Fukeer Chand’ Khan | of this suit, were undoubtedly the property of 3 
on hig own account, of,- as alleged by. the 


Fatima Begum , as is admitted by alP'parties. 
ARET in secret trust „for, Kasheessuree 


: The: PoE having, applied for execution . 
Bo hee igre” he oma @ [ath ange ou ten 

` being a debt due to the. aema debtor, [on cated that of, May aoe ian 3 ou 
is a property that is liable to be attached ies -to the date of aie a a pr we 
and soldat the instance of the judgment- Sudder Court, executed “¢ . ae ae 
creditors. That is pointed out by Section tino t th eta, dogaments 
265 as well as other Sections of the Code. barportine a Se) ee ote 
sea rhe tae ale canco: With my leaned principal respondents i in this appeal, namely, 
Colleague. k; think tħat, when the allegation hai rite Herne and, oeesinee 
of a judgment- cyeditor was that the convey- eataa RG ais aca snail A A 
ance of Faker Chagd was not a bond fide | 186 ted. ; : Berend 
toate vad whe® that purport ob to | 8 l; grauted to Mussitee, in consideratian 
be a conv@ance of, property specifiedgin af a bonus: of 7-000 rapegs, and ofrent 
Seetion -365 -0f the Civil Procedure Code aeto rapes panda kubalaor bilt 
Dion ae Secon 246 of ‘the ® Act H of.sale three days later in date- (œe. dated tlie 
eae Buty or ake Maes “0 enquire 26th of January- 1861), whereby Fatima 
negek Eik ar hmd na of was nokin professed to sell arid transfer to Heéseinee 
h nif ossession E ED E all` her. remaining rights as zemiadar: for ° 
Grae p ee property: _ | the sum of rupees 4,500. O e i 
The . property having -beet atta hed, 

Mussitee and Hosseinee, gsimed, it under 

Section 246 of Agt yr of 18 > fist ° 

an order. for its release. Ba 
The obj@et of the present suit is 3 to oBiaia -° 

‘a declaration éhat the mokurtreqatd katig 

were merely collusive*’and fr audulent deeds, 

npt operating as real or Valid transfers of 

the eatate fygu Fatima #* Mussite® or 

- Hosseinee, buf ex®guted solely with a view 

of preventing? the estaté fom ing sold iu 

execution of? aher plaintif?mgecree. And ‘the 

MSpetlant prays that’ the property „may be o 
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À Ehe Sth’ June” 1867.. 
` ‘Present : e p 
” The Hbr’ ble: W. S.. Seton-Ķarr and. 
„A. G. Macpherson? Jug ek aT 
e 4 
Ph Section 246 “Act VIE "of 18D, 
: cog Case No 435 ‘of 1866." 9-5 
` Ragan Appeal | rome “ag decision. passed 
by ‘thes Principal Sudder © Amegn OF 
* Bleuguipanc d dated ‘the 20th Septembef 
° 1866. o : 


Mussamut Imaw Bades Barats (Plaintiff) 


T . = ` appellant, Rts AE a sol Tm satigfaction gf ber aera’, . r 
VETSUS . 
2 , Othe Appen? coming pp ‘fos hearing, tw, 
Mirza “Mahomtd, -Tukees Kian ‘rind others sets, of¢ vakeels: coming p for Bearing: t . 
eo ui ee (Defendants) Respondents. ‘ge ; Fepresent the responden b H¢sseinee® Kkanum. 
"  @ se o .? -o- E s: 5 e & -° 
9 e E e: z e ò A \ . 
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Baboo Mohendro Lal Sh€me on the ge 
hand,and Mr. Twidale on the other, each 
claimed to represent the real Hosseinee, and 
stated that there wée in fact two women 
each assertingherself to be the Hpsseinee 
* who is a pafty to this suit. Under thd 
circumstances, and with the consent of Mr. 
Doyne, the ‘Counsel for thé appellant, we 
thought it best to łWow both vakeel% to 
appear, leaving,*any question asising betwen 
“the twp alleged glaimants to be subsequently 
determined as might appear to be necessary. 
e ALEES wor Court? without going iato the 
wecrits of the.case, has dismigsed the suif as 
burrgd by limitation. Qhe Principal Sudder 
Ameen was of opinion that there had been 
ean adjudfcatjon upon tRe claim of one 
Mussamut “Bolakun Sunder Section 246 of 
Act VILL of 1859, and fhat the present suit 
was barred, not having been brought within 
. Ong year from the date of that adjudication. 
It seems” to us, however, that the suit is not 
eso barred, and that the Lower Court has 
wholly misapprehended the object and effect 
of Section 246, and of the various proceed- 
ings which have led kim to the couclusion 
that thie suit was not instituted within such 
time as the law allows. : 


Upon the alleged sale to Hosseinee, 
Mussamut Bolakum came forward aud 
claimed the right of pre-emption as against 
her. The right®not being admitted, she 
instituted a suit to have it established, and 
she got a decree in her favor on the.27th of 
April 1863. Thjs decree was subsequently 
reversed by the High Court on the 8th 
of March 1964, on the ground that the neces- 
sary preliminarieg had not been complied with. 
But, before its reversal, the Lower Court, 
having éhe decree of the 27th April 1863 
before iy was of opinion that Mussamut 
Dolara, by virtue of her right of pre-emp- 
tion, *®was entitled to aw orderin her favor in- 

e po dings which she had instituted against 
the plawtz, eclrimin& the property unde 
Sectjon 2469°ar@l. the Court, ycordingly, 

ader thet Section, passed an” order “ou 

aldkui?’s cmim) releasing, fhe ‘property from 
attachment. dhis is the order within one 
yeay of which {if at all) the Lower Court is $f 
opinién that it Was necesgury? for the àppal-, 
lant to sue to esinblish het rigty—an opinion 
which the leadersefor the respondénts have 
attempied to support in argumeft before Use 

But it igQpot «he ohbjegteof the presgnt suit 
to establish any right as against Bolakut; 
Tor was thg® ordete’which the Lowes Court 
passed, on Boldkun’s claim,undex ‘Seftioti- 
x Ld e e 










e TERN 
246 an erder Whith ineany way releas8d the, 
propertY in fagor gf Hosseinee or Mussitee 3 
and of that @der éhegoe latter’ persons can 
get n8 ppesble benefi? ° e 


a When a tlaim is made under Section 246, 
and the property which has been attached. is 
ordered to be relensgd, tlie or@er for, release 
is merely e guoad the partictlar claimant 
who has abtained the order. The order ig 
not a gener@ order of which *fhe whole 
world is to have the ‘benefit; it is not am 
order in effect that the property cannot, as 
against Persons other than the immediate 
claimant who hts got the order, be-attached 
and sold. There are’ no doubt, general 
words in Section 246 as to the Court ĉonsi- 
dering it proved that the property wgs not . 
the property of the judgment-debtor.. But 
those words, as every other part ‘of the 
Section, must be read with reference only to 
the claim of the claimant who is: proceeding 
under the Seetion, and not to the world at 
large. Were it otherwise, the Section 
would be open to this novel and highly dan- 
gerous construction,-ra construction opposed 
to every principle on which are based the. 
rules which regulate the right of parties to 
demand the assistance of the Civil Courts,— 
that a mere volunteer, having and claiming 
no possible interest in the property, might 
come in under Section 246, and cause pro- 
perty to be released on the ground that it 
did not belong to the judgmeat-debtor. 


‘Then, it was contem@led that Hasseinee has 
a right to benefit by the. Sgeedings in. 
Bokikun’s claim, because there ig, privity 
betweeneher and Bolnkun. Wherg the pri, 
vity is, we are at al ss to conceive, Be- 
cause Hosseinee said she had bought from 
Fatima, Bolakun claimed a right of? pře- 
emption. This right Hosseinee disputed, 
and contested to the utmost, ang succesfully? 
The claim of Bolakun was at-ll times 
ostile and “adverse to that of Hosseinee, 
Jhere nevg was, nor could have been, any 
pravgty between. tltem. Especially” now 
that, BolakunSeclaim has been rejected by 
thé digh Cgurt and jhe right of* epres 
entption is declared nevèÑ to have éxisted in 
her, thè casg is ex&ctly, so far as any question 
pt previty is concerned, os if Bolakun’s game® 
had-never been put forward èr heard of, 


i 


We do not think that Bolakun’s claim or © 
any of the proceedings under Secgion 246 
*manected therwith, affect the nppellanyse 
rigbt as ngginst the respondents in the pre- 
sent suit, Ih Auy way. We, ‘therefore, are ofe 
opinion that the suit is not barred caus ° 
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. were purely fictitiqus, ‘and had no existeuce Regular: Appeal froma “decision passed æ 


- date-of her death:- Such are the facts- of 


. We feverse the decre@wof the Lower Court 


oy 


Tukee Khan, and Mirza Tossudduck Hossejy 


Kad 


. = 
o te s 





of the: order, made om Bplaķkun’s.@ælaim. | ° 


It remains, thd@u, to dpa} with oe its T 
e o ee 


eee te he Hon’ble Sir Barnes Peacock, Kt., Chief 


s . . &@.- ` Justice, aŭd the Hon’ble W. Markby, 
On the merits, our judgment is entirely Judge. °°. CO ais 
in favor of the gppellante We have gone Sear - 

: ; . ar Appeal (by Guardian of Minor)— 
carefully ghrough all the evidence on ithe, Money-decyoo—Zizecution against 
rengo en mihy witnesses vae aena lapad egot PER e 
on both sidgs) ; añd> we -areo -opigion that A OF aw 4s 
the transfers ‘to -Mussites .an@ Hosseinee |@ Case No. 308 of 1855. . 


save on paper, being executed solely to pre- by the ‘Principal ` Sudder Ameen of 
serve Fatima’s estate from her cfditors. Rajskahye, dated thel 2th June 1865. e 


‘The mokururee and the sale beth took place | Mr. HG Feengh, MWoolee ànd ‘Woosee ofe 


after the plaintiff hac obtained her decree. | | Miss Louisa French? minor (one. of the 
And tifere is ‘no reason why these transac- Defendanis} Appellant, ees 
o e “t ; 


tions ghould have taken place at Monghyr Semis Se, 4 
and ngt at Patna unless it were to favorp © © 0 oO n. E ras ao 
some colbusive or fraudulent object. Mussitee Baranashee Banerjee ¢ Plhintiff) Respondent. 
and Hosseines are’both of them “dependants ‘Mrs. Stephenson, formerly. Miss French, 
of Fatima; no- consideration really passed | * and Mr. Stephenson her husband, Parties 
between the parties ; it is not shewn that on review of judgment. a. oe , 


either Mussitee or Hosseinee possessed uny| fp, A. T. T. Peterson for Plaintiff, 
property of her own, such as would have i : 


















enabled tliem to make the. payments which : na Respondent, 

they are respectively. alleged to have made ;| > Mr. R. V. Doyne for Mr. and Mrs. 
no change in. the possession or in the Er a Stephenson. | oot 
management of the property took place No one for Mr. French, Defendant, 

upon the supposed transfer to these women, s Appellant, 


and Fatima remained in possession up to the | A guardian ought not to be allowed to appeal for the 
purpose of protecting himself against a decree by 
making the property of his‘ mingr liable under the 
decree in ease of himself. z ' i 

Land 'čannot be sold in satisfaction of a money- 
decrees «o», ý ý 


Peacock, C. J.—Havine granted a review. 
in this case, we haye re-héeard the -appeal, 
Mrs. Stephenson. (formerly Miss Ẹrench) and 
her husband having been , now duly 
represented. Mr. French has*not appeared. 


the case as they ‘appear. to us upon’ the 
evidence. -ó ae 

The caste fôr the appellant is amply suffi- 
cient fo put yan the respondents the onus 
of proving the bona fides and genuinen&s 
of the traysactions which are quesgioned : 
aud in our opinion none of the evidénce for 
the respondents is at, all satisfactory or 
reliabfe. a t 


. Baranashee Banerjee, who claimeé as the 
assignee of a bond, sued. Mr. Frencein two 
capacities, ` personally and as geurdiay of 
his minor dauglster Miss French. It appears 


that the assignor of the- bond had solt ne- 


dud give judgment-for the plaintiff,—declar- 
iug that either the ‘mokururee nor the 
kubuln represents a real bond fide transac? 
tiong and that they are invalgl aad iu- 
operatives against the® plata tifg——d&claging 
sS that the plaintiff has @Mablighe@ her 
regh#to havé the ‘property soldgn exeeutiðn. 
of Rer defree. — je Bh, aTa 
. Tho plaintiff will recover thé costs ine 
currdgin the- Court below.and elso the%osts 
of this appéal from the defendants Mussitee- 
Khanum, Hosseinee Khanum, and Mahomed 
Mirza. The defendants, Mirza ` Muhonted 


daughter fog Rs. 26,000, Md *giat*the hound 
wasegiven to secure Rs. -8.000, part’ of tige 
epurchase-money which remained@npiid Pe- 

ILo boud rendered | Mr? French liable’ 
persoryilly to pay.the Rs, 8,0Q%y afd intgésr, 
atl it abso mortgaged to the vendor, the 
assigner of th® bond, en 8 gnnag share of 
the propétty Ss a securit? fey the’Rs._ 8,000 
t8 rynaining portion of thee parchase- 
moreg... y- ARN oe e 

Tho plaintiff, gid “pot seek 


.. o, . ` 
Khan have not disputed the plaintiffs right: by“the suit to 


they will, .thertfore;, have to beandnly their 


own cuts: | the &ebt. 7 
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esate to Mr. Frefth°as gumdarngof his 


render, the mortgaged ptppefty» linble . fore 
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, Plaintiffs claim that his: daughter was "not 
personally liable, and that he alone was lia- 
ble, and he went onin his answer to state 
that the mortgage of the 8 annas share was 
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Mr. French set up @n answer to the | “ said gninor, e-wz. the fetnale defendant, 


« Vase mortgaged, J had included her’ if 
* the numis. “of, defendantg, a‘ detail of 
“ whidhigset fortheh the petition ef plaint. . 
“ Su@? being the case, it was just-and pro- 


net binding wpon Miss French, his daughter |s‘‘ per to make the decree ngatnst the defend- 


and ward, who was a minor. 
. The Pyinctpal, Sudder Atneen ‘held that 
. the daughter was ‘wt liable, and ‘give a 
decrée against. 
™ Frengh then, 


r. French personally., Mare J 
a8 woolee and woosee. of his |'decree was properly given against Mr: Frengh. . 


“ant (Mr. French) alone, a@g the objection 
“ugged by hime(the dofengant~ appears 
“ to be ufterly groundless.” > e ` 


Tn short, ghe plaintiff’ contended that the 


- aughter, appealed against the decis@n and |;alone, and that Mr. French’s contention 
cora that élie decree ought not to have | that the. decree ought to have been agfinst 

"ebeen given against him pergonglly, but that | the 8 annas? skare of the estate was utterly 
it ought to have *bagn given agaifist ethe | groundless, . ; 


8 añnas share of the estate which had been 
e + mortgaged. | Sc. e 
' ~ That certainly was not a proper ground 
of appeal on behalf of Miss French, 
it was directly against her interest. Her 
iateresk was that her estate should not be 
charged. 
e declared that she was not liable, 


interest was that the estate should be charg- 
ed, and that he should be exonerated from 


persohal liability. He, therefore, was not | matter. 


doing his duty as guardian in appealing for 
the purpose of protecting himself against 
the decree by getting his daughter’s property 
charged; and I apprehend 
daughter had Ween properly represented, 


that, if „the |’ 


It has been shown that Mr. French’ was 
appealing upon a ground wholly’ at variance’ 
with his written statement; and*ctntyary to 


because | the interests of his daughter for hom he 


appeared as guardian, and that the plaintiff- 
in the suit, the respondent, was contending 


The Principal Sudder Ameen had | that the decision was perfectly right, and 
| ‘and that i that there was no’ ground for making-the 
her estate’ was not liable. Mr. French’s estate liable. 


' But they afterwards represent- 
ed to the Court that an arrangement had been 
come to, and that they had compromised the 
The Sudder Court then remarked’ 
as follows in their judgment (S. D. A. Re- 
ports, 1857, page 332). 


“ Mr. French has appealed, and his pleader, - 
“ after submitting some pleas and objections 


` the order of the Sudder Court upon that |“ Which were. found not tebe included in 


appeal would have been simply to disiniss it, 
first, because the grounds of appeal were in 
direct opposition to the answer which Mr. 
French hadeset-up in the Lower Court, and, 
next, because it was contrary to the interests 
of the daughter for whom he was appearing. 

. a8 guargian. ` 
The pħintiff in the suit, who was the re- 
spongdevt ithe case, set up in answer tothe 
appell that thege was no iecessity to enter 
© MC the questjon whether the estate was 
‘liable. ‘He dhy® in pafa. 2 of his answer 
to éhe :growids %f appeal :— Qs the ikrar 
sepurportin bond’ was execyted and made 
“over “by Sue. Freach,, the decree has 
been made against his person ang pro- 
“ perty. “‘Suqh, being the case, it is nòt 
“ necessary, to hold in hif suit diyy inves- 
“ tigation as to whether the pectnee tenure, 

es &e.,. viz*the ry 

< mino? afogesa 
. Tn parag? h? says ge My, claim’: vas 
“ against the executor, Ofe the docgmert, 
æ viz, the jtidfendtat (Mr. Frettch), and 


, have been sofd or ngt.” 9a 
7 e 


“as g'molety “af the putnge tenure of tlre 
e R : . j = e 
e e. (d . 
. ë ae ae. s 
é ie . e 


rielets and, interesfs of the: 
ae 


“his -written -grounie# of appegt, confined 
“ Ws appeal to the point thgt asthe debt 
“was obviously contracted by” Mr. French 
“for the purpose of a putnee eXclusively 
“ intenđed for the use and benĝât of his 
“ minor daughter, and for the security of 
“ which debt the half share of the patnee 
“was spevially pledged,, the decrees be wl- 


“lowed to declare “the liability of the pros ~ 


“ perty so pledged in the firs? intance;, and 
€ the decree-holder be permitted#to proceed 
“against Mr. French only for sach balgnce 
“of the dBcreeeas may not be satisfied by 
s tegale oP bhe property pledged. As éhe 


[Vol. VL ° 
e 


“ pleadeMon tho other side signified to the © 


é Polri tht he shoyl 
“ Lewer Count’e decred be to this extent 
** amended® it is, therefore, ordered that the 
“amount deéreed: by the, Pringipal Sfdder 
“ Ameen be confirmed.” “ But, 
wept on; “with reference to the above ar- 

“ rangement, the -decree-holer -will-{rst pro- 

segeed to satisfy the decree by sale of ghee 
“ pgoperty, pledged, so far as that property 

“ may be tiable uneler the tems of the bond 


be satisĝed if th , 


” the Court « 


. executed’ by Mr. -French as wooMe mid e 


A % 
1867] °° Cine 
~ @ ° ' ° 
- e * t 
« woosle for his.dpugùter, utl any balange 
<? giil remaining will then de levied against 
“Mr, French 6 unresgrygedèy, si] tha whole 
& amount®@of thee decree ®be reali®de 9 Ovsts 
“ on the appellant.” S:a 


Having got the decree se far modified, the 
plaintiff hgs lattly Phooey to execute if, . 
and upon au appealefrom the decisien of ‘the 
Princifal Sudder Ameen who was éxecuting 
it, a Divisién Bench of this @oart-(see.6 
Weekly Reporter, Miscellaneous Rulings, 
page 18) held that there could be no doubt that: 
the $ annas putnee Talook Zillah SewWal was 
declared liable for the decreesof the Sudder 


LA 
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ner. do I understdhd that the Sudder Court 
dig so decide as‘a-matter , of legal construc- , 
tion. They merely acted upon the arrange- 
ment -andscompromise between- Mr. French 
and the rgspondent, and this at a time when 
the daughter’s interests were ineconflicé with 
-those of her guardian. They say :—“ With 

“ reference to the above arrangeuent, the de- 

“ er@e-holder will firsteprocéed to satisfy the 

é‘ decree by salę of the pwopertt pledged so far 
“as that property may be bigble under the © 
“ terms of the bond executed. by. Mr. French» 
as. woglee and woosee of hig daugbt „eand 

“ any balance still remaining, will then P,’ 
“ leyied from Ms. French unreservedly, til 

















Court to be sold for the realization of the 
amounftdue dn the bond. They say :—“ It 
was not, only made liable in so many words, 
but it waseoadered that the decree-holder will 
first proceed to satisfy the decree by the sale 
of that property.” a 
I agree with the Division Bench in think- 
ing that that is the substance of the, 
order’ of the Sudder Court, viz. that the 8 
aunas share was liable to be soid, and that 
the plaintiff should proceed against that 8 
annas share before he-should proceed against 
_ Mr. French personally. The Division Bench, 
sitting merely as n Court of Appeal in execu- 
tion of the decree of the Sudder Court, were 
bound to proceed upon the decree as they 
found it, and thy were bound, in exectting that 
decree, to declare that the 8 annas share was 
liable to be sold‘in the first instance. They 
were uot Setting to Tewiew ‘the decision of 
the Sudder (art, and they had no power to 
do so in that stage of the proceedings. Bait 
they poinged out certait objections, gad suid 
that, whether those objections could be taken 
on review, they were not called ‘upon to 
decid#; but that finding that the decree gen- 
_defed ‘the 8 aunas share Ẹable to be sold, the 
@ annås share’ must be held liable in exe- 
cution, : 

The casq was then’ broyght before ` this 
Coutt upon an application for ragiew upon 
the objection that the Suddere ourt aves 
wrong in holding: that this $ aneas Share’ 
was ‘liable to be gold in exegution ef the 
e decPee,, atd ordering t to be sọld in the fifst 
instance, Boy ge vas ° 

° I fijnk it perfectly clear that, whéh the 
e the decree was obtained against Mr. Freach 
e upon his answer that he alone was persgn- 

ally liable aud tifat neither his daughter nor 

eher estate was liable, the Suddey Court oughg 

_ not, on his appeal as guardian of his daugh- 

ger, to have heli that the 8 annas.ehare was 

e liable #o-be sold if execution of .that decree ; 
e 


oe © eœ 





















ethe owner, 


“the whole amount Ùf the decree beere- 
 alizegl.” | ` °° 


Mrs. Stephenson ands her hugband now 


contend that it wa@an‘error on the part or 
the Sudder Court to hold that a compromise 
between Mr..Freuch and the plaintiff gould 
affect the interests of his minor daugh®r ; and 
that, if the Sudder Court’s intention had been 
called to the matter by a guardian properly 
looking after her interests, instead of by a 


guardian who was interested in having her 


estate made liable in ease of himself, the 
Sudder Court would never have made such 
an order, aud that it ought to be set aside on 
reviuw. 


The whole of the parties being. now 
before us, except Mr. French who has been 
duly summoned but does not appear, we are 


of opinion that the Sudder Court ought not 


to have acted upon the compromise between 
Mr. French and the plaintif to the prejudice 
of the, minor, and that the decwee ought to 
have stopped at the word “ confirmed.” 


But Mr. Peterson now ‘contends én the 
part of the plaintiff, respondent, t@at this 
property was liable*to be sold. ‘This con- 
tention is quite at variance with the pon- 
tention.of his cient in his guswer to” the 
grounds of appeal. The decree * beings @ 
nære money-decree,the lan@ @ould enot be 
sold in satigfaction of- the d@cr8e aghinst Mr. 
Frefich to the prejadice of Mrs. Stephersov,.» 

That, hag. been déide® trea 
Full Bench case, Gopeenath Singh versus 
Sfieo Sahoy Singh, 1 Weekly Reportere p- 


3b4, “Itis ofl? iy consequence of the ex- 


press order mete bY theeSudder Court in 
appeal tifat the lynd could be sold. 


**Whetever, may be the rights between Mr. 
Frénél and, the plaintiff peiw&ethemselves 
under,.the agreement, of compromise, we are’ 
of opinion that no -effetg caf epropeply bæ 
givdh -to it in gn appeal Bm the decision 

e. we eo; 
e e ‘ 


= 

wigs. [Vo VIL... 
see t’. o o 
him” Sych 4 fraude might form a°ground 
‘for n enit to set aside the judgment, if- the 
plaintiff w ea, party eto itẹ but it clearly 
coutd Ketdorm aviftid grougd of njSpeal. 

we must order Mrs.’ Stevenson. to be 
restored to all things which she has lost by 
the decree of the Sudder Court, ğhich has 
beech- set aside. Woa, therefote, order: that P 
all that has been done to her rejudice in 
pursuance @ that part of-the Yecree‘of the 
late Sudder Court which ordered” the e8 
fannas share to be sold, be set-asidé,- aŭd that 
thé atta&thment of that 8 ‘annas share be with-. 
‘drawn, ,Wé think it unnecessary to inter- 
fero with the amount of costs awarded by 
the late Sudder Court. - ae oe 
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* of the Principal Sudde@ Ameen, and that, 
upon re-hearing that Appeal upon reviegy, 
“which we are now doing, we eannot order 
it to be enforced $ the ‘prejudice.of Mrs. 
‘Stephenson by mcdifying the decree of the 
Principal Sgider Ameen and holding that 
‘the estate shall be sold in execution of the 
"decree befote it is enforced against Mr. 
Finch, C0" eS ee O T e 
. Upon the wtrits of the appeal, independe 
@-entlyof the goreement of compromise,. we 
- . ae of opinion that Mr. French’s ¢ appeal 
oughitas, have been dismissed, and the deci- 
ey gon of the Lewer Court affirgned upon. the 
ground that the Buig was* not broacyt to 
‘renter the estate liable, but for a decree 
, agains? Mr, French persenally ; secoral, that 
> ` Mr. French's ground %f. appeal were in direct | -: 




























ne 
e 





. ° 
opposition to his defance in the Lower ENN ye 
Caiit and that the plaintiff.in his answer ~ ‘The 10th June 1867. 
to Mr. .French’s grounds of. appeal con- - ' . Present: i 
t@ndédethat there was no necessity to enter The Hon’ble H. V. Bayley and J. B. Phear 
E a the question whether the. land wasl- yi 8 udges. i i 
liable. a : j 


Liinitation—Foreign Judgments.. 


~ Case No. 2993 of 1866, _ 


Special Appeal fron a decision passéd by 
Mr, F.: L. Beaufort; Judge of the -2t-- 
Pergunnahs, -dated the 17th August 
1866, affirming a decision passed by 
Baboo Koylash Chunder Reb, Principat 

` Sudder Ameen of that District, datéd the 
80th December 1865. o j 


‘Heera Monee DossiagDofondait? Appellant, 


Therefore, we think that,- upon this re- f| 

- benring, the ‘judgment and decreé’. of the 
_. Budder Court must be modified by: cancel: 
ling tbat part of-it which ‘orders’ that the 
decree-holder will first proceed to satisfy the 

_ decree by sale of the Property pledged, ‘so. 
far as that property may be liable under ihe 
terms of the bond executed'by Mr. French 
as,2voolee aud woosee of his daughter, - ana 
‘that any balance still remaining will then 
be levied from Mr. French ‘unreservedly 


until the whole® amount of the decree bej >» TETSUS UR! cine, 
realized. o Promothonath Ghose and others Plaintiffs) 
da ; ` > ‘ Respondents.. ` : 
u: The Sudder Court’ ‘awarded “ costs 


» ‘Baboo Judoonath Mookerjèe for Appellant, 
` Baboo Boykuntnath Paul. for Respondents. 


The right to sue on a Foreign judgment, as.an a neve 
cause of action, accrues on the day wen the Foreign 


which Mr. Freuch was legally entitled to n j i 

i ee at p ih mni iE Wens merely mado | dore, yas, ide, ana is rd ai Cars wit 
e Y ge effect tf the compromise. sa that date ` e i 

. š e ye ub he ` g Eee oa K 2 A á 

` {È ise canten@ed “by the plaintiff that Mè. |. Pheag, —Twts Was a suit brought upon 

Freych his alfeg&- in his groungs of appeal | a Judgment Which had been obtained by the 

dbatethe answer set up for jhitp in the L&wer plaintiff ® the® French Court at Chandet © 

Coutt tras@ot set ‘vp by him, but in fraud* nagoi®. It Was admittp@ by the plajntiff that 

of him, , Even, eif that’ was the casey there the edate of: thegFrench*judement was more 

is ‘oo proof gf it, and the plaintiff gannot | than six yours before the filing of .his. plaints 
take advantageof it in the appeal. E ° ‘Joand *the defendant urged p that thie® fact 

Sitting hore as #Ceurt of Appeal, wè have | barred the suit. The Lower Appellate Court, ° 
only tọ see whegger® the Towel, Court was | While holding: that the period of six years ° 
right of-avreng-upon the materials before it, | Was the time- of limitation applicakje to. » 
“We cannoe, Syelsa or agter the dected of a Suit of this character, still held that this syit® a 
Lower Court upon the ground that the an-| Wag. not barred, because it considered that Pte 
ewer sot ap ing*that Court. whe. set. up | the cause of actionedid not actrue within thee 


' without the: paity’s knowledge orin fraut of K cognizance, of the English Court, atil the e 
e e e A es o e A y e 


e e - e 
°, - e A Z e a e. . e 


“against the appellant,” which shows that 
they dig-not consider the order which they 
made fg to the gale of the property as that 


e to t 
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roceetlings in exegution-wAich were taken 
in’ the French Cóurt® poved totdily or 
partially infg&ctuous andethis*@entsscems to 
have ocdtirred within th six yea™; e A ohinst 
this. decision, the defendant now appeals 
specially; . of. e ` ? 
Weare of optnior that the view taken by 
the Lower Appellate Court of the ppint under , 
‘appedl is erroneous. It seems to be founded 
on the sufposition that the . pyceedings. in 
the second Court, art in the nature of pro-- 


cecdingsin execution of the decree of. the-/ 


firs? Court. If this were..so, no oubt. it 
might well be that the plainsiff would have 
no rightto bring hissait in the second Court, 
-at any rate, While he was prosecuting, the- 
- execution proceedings .in the first. But it 
appears to ws that this- view involves a com- 
plete * misconception of the real cause of 
suit. To use the words of Mr. Baron Parke 
(the present Lord’ Wensleydale) “ the- prin- 
“ cipleon which the action is founded is that 
“ where a Court of competent jurisdiction has’ 
“ adjudicated a certain. sum to be due from 
“ong person 'to another, a legal obligation. 
“arises to pay that sum on which an action 
“of debt to enforce-the judgment may be 
“maintained. Itis in this way that: the 
“judgments of Foreign and Colonial Courts 
“are supported and enforced, and the same- 
“rule applies ‘to inferior Courts inu this 
*¢ country, add applies equally whether they, 
“be Courts of record- or “not.”. - Williams 
versus Jongse 13 M.agd W. 628. And the 
High Court, gp its original. side, has ipon 
this principle frequently entertained saits 
brought “pon judgments of. the Calcutta 
“mall Chuse Court. The only ingređients 
necessary to the cause of action are, first, that 
‘the @bligation to pay should be complete ; 
and, secondly, that that obligation should not 
dave been discharged. ° With regard to the 
first of thesé, it sometimes happens that, by 
reason ‘ofthe nature of the jadgment oyt 
of which sit arises, the obligation is - not 


finally definite, and, if 50; ié obvfbusly cannot | 


be made the ground of suit ing#hother urt. 

© «This has been held to be the®case With regard 
e tothe judgments of podérh CBunty Coğrts 
‘in England (Berkèly ‘vergee Hlderkin,1-E. 
eand B, 805). But if the obligation’ tg pay, 
whit is jmpoged by the judgment be finat 

e and defiyite, the fact of non-payment must 
e render’ the cause of. action complete, -qpite 
irrespegtive of any: proceedings in, execution 

e for the purpose of obtainingepayment. she 
truth, the judgment-oreditor is ngt bound. to 
etako any such ,proceedimgs-st atl unless he 

e choosts;-his right“ against the-- judgments. 





























‘Gebtor ` to! ‘be. Baid - is’ jüdgmeni-debt 


sands eştirely clear of them. ‘Therefore,’ 
his’ title “to come -iito another Court to 
enforce that by suit mu8t be clear of them 
also, and must date fromthe day upon which 


‘judgment was finally. given. Phe only way- 


in which’ the execution proceedings in the 
original Court. ĉan properly. become matter of 
conSideration in the Cdurt, where tlie nction 
on the judgment is broght, sby their being 
introduced- on the párt of*taie defendant, to 
show #hat' the plaintiff has‘been paid or'satic&’ 
fied (Çif thé fact be so) Throwgh theft stna. 
And, obviously; the effect öf ethem, if so usede ` 
Would’be, not to°proye thatno cause of action 
had ever arisen; but; on the contrary, to admit 


that i$ had; in order at: the sume Rime that. » 


the obligation might De avoided by showing 
that it has-since.ceaged.” In short, the, suc- 
cess of the measures ‘taken to obtain execu- 


-tion in the Court of origiual jadgmeng mgy 


afford a good foundatiou for a plefof pay- 
ment in an action on the judgment, but it e 
can in no way, affect the origin of the right 
of action. Itis snid that in this view the 
-plaintiff may in the end obtain two judg- 
ments in effect for the recovery of the same 
original debt, .and may thus simultaneously 
prosecute two sets of execution proceedings 
and possibly obrain accumulated payment. 
This is iqa sense true ; but:it-is by no means 
specially characteristic of his one class of 
cases alone. It happens, whenever a mort- 
gagee brings his action on the covenant to 
pay, as well as institutes a suit to foreclose, 
and the two, caues of suit fo not fall- within 
the ‘jurisdiction of the same QDourt; also, 
whenever a payeo:under a bill of exchange 
sues contemporaneously thé drawer qnd en- 
dorser ; and, again, when a plaintiff institutes 
in two jurisdictiong (say foreign and home) 
suits on one cause of ‘action, cognizable alike 
in both jurisdictions, so.nearly togetheg that 
ud gment nnd’ satisfaction tn one cangot be 


e difficult, moreover, to showy thas to forbid, 
bya rule & law, the rising of*n right fo sue 
in any of thecases above mentign€q anad f% 
like as long as lit@ati6n on the same maftér 
yas speriding elsewhere would.lead'to much 
mischief ‘and, denial of justia® `The pfoper 
e : i ' a 
remedy agaigst %buse ofthe power to in- 
stitute quplitate or qi@ast duplicate suits, is 
to be soughe in the Gomgol whigle every 
Courb-possesseg over its, ow, *preceedings, 
“especittlly those dirgcted to ebtaQ) execution. 
By wdue-use of this means, it is in practice 
easy to ‘take care. thà a printi shit 
“nefther gbtaingpaymont q his debt “twice 

es ° .- ċ © - 
e Be 


pleaded as a bar togthe othge ` It woul® not ? 


s 
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over, ‘nor eveu- vexatiotsly harass _hise' Hothoyse, J.e-Tue following is adm*tedly, 
adversary. ; a ae the family. tree of,the present two principa 
“There seems to have been no question disputanis : . e e ‘4, : 
raised in the case bef€re us as to the final and |- * bald ‘Mohun “Lal, the founder, ` 
definite charager of the French judgment, ae, l a) ott aes, 
and vone as t@its validity or binding effect. z : Hees, leaving | three soñs, iz, :— , 
Consequently, in our opinion, the plaintiff’s Š Ga E E Gaer a ? F 
$ i Yaa Narain RENO! ugs, @ She ersha 
ee, cee cne ees | a a E 6 
re » 2 H l ngan a@ a daughter-in-law, aso "s 
the French deegée wag made, aud was there- |e dopted son, ghe widow of his son adapted by Dyal 
“fore - barred in ali? Courts to which Act XIV i t- Neput a viz Narain, viz, o” 
of 1859 applies at- the expiration of six |,” Ram Lal, PERE m 
yegrs*fyprfl that dato.” And this -conglusion Plant Chyet Kooer ; Ram Lal, 
“agrees with-the opinion. somewhgt-ineident- | © ~ e+ Pelendant No, 5, ` Plaintiff. 


ally thrown out by £ Divisioh Bench 8f his 

Com’ in the case of ‘Boloram Gooy and 

e others, v&sug Kaminee Dossee, 4 Weekly 

' Reporter, Civil Roling’s, 108. cat 

< This appeal is- decræd and the suit is 
dismissed with all costs. 


° 
* 





The 10th June 1867. 


’ Present: z 


ty bop is 
? + 


The Hon'ble G. Loch and 


1 C. P. Hobhouse, 
| Judges. l o 


: Limitation—Mortgage. 
Case No.'3055 of 1866, ” 


a Pa a i: ‘ $ fa i 

Special Appeal froma decision passed by 
i Mr... Ainslie, Judge’ of Patna; datet 
- the 29th August 1866, reversing.a deci- 


“ sion pass by Moulvie Syud Ali Hyder,. 


; ‘the Path December 1865. 
i Nund Qoomar Eal and others (Plai 


~ Sudder Ameen: of that District, dated 


1, 


tiffs) ; 
- e Appellants, . p 
"9 a 
; © versus 


ec : i g 
° 2 SRumboo, Singh and others (Defendants) e. 
. ʻ > e’ Respondents, o. . 


ae SBapdo Poorno Chundez-Shome for y 
a . Appétlanss. i 


ue 140, = ae %- 
.. Moulvie Swe Markumut Hossein for 
f : espondews. ° .@ 
+ wee . m e 
.. Where there was nothing to shew wether the family 
Had’ been a juit ‘or ‘a divided family @ and® where the 
suite Wary. not, agu@€t a mortgages shit, before ‘he 
plaintiff cowld ge; at the mortgagee, he bad fto*remove 
°° "the‘obstnela pefted By the advgrsé title (based 8n'a 12 
ears’ usufrueeia:y"adverse*possession) of the daughter- 
slaw of the. original motgagd,—HELD Bat Aa 
@nitation applenBle tthe case was that prescribed _ 
Clause 32 Secfion leAct XIV of 1859, ` 


by 
as e i 















condifione of 


Whether, this family avas a joint or a divid- 
ed family is not before us, Unt the facts. 
‘which are admitted are these, viz., that on 
‘the 7th June l84!, Futteh Chugg gifve the 
property in dispute in ztir-i-peshge@’ to # 
certain persons, viz. to defendants, Shum- 
bhoo, Sook Lall, Johur, and Sumran Singh, 
(Nos. 1 to 4); that, at some. time subse- 
quent: to this, Sumrun became’ the sole 
mortgagee ; that the term of the mortgage 
was for nine yenrs, or until. the year 1853 3 
that the material conditions of the mortgage 
were :-—first, that the mortgagee was to have 
the whole usufruct ; secondly, that, out of this; 
he should pay rupees 9-12 as Government rev- 
enue, and-rupees 2-4 yearly quit-rent to the 
mortgagor zand, éherdly, thatsi the mortgager 
didnot purchase the equity of fedemption ine 
1853, the mortgave should rup on; that Futteh 
Chung, died on the Zr Magh 3257 (Janu- 
arye 1850) ; that up to the time of Futteh 
Chyng’s death, the Governmeðt revenue of 
rupees 9-12, and the quit-reuit’ of mpees 2-4 
‘were pal to irim; that from and affer Futte 
Chung’s death and up to 1853, the said 
revenue ‘and quit-rent were paid @ his. 
daughter-in-law, the. defendant Chyet Kooow ; 
that ein 1853 this, Ghyet Kooer purehased 
thé equily of redempiion of ¢he mortgage 
gf 18445 that on the 3rd Marcle 1853, sho 

. = =a & 
executed a fresh. mortgage im the Joint 
names of tye deigndanis, Semrun and ‘a new 
mån entree Singh z ihat by thé mategint 

sis’ mortgage; this Chye @ 

Kéoe® was @o reeeiv sum of yupeés 2% 
per annum as Gerne t revenue and guit- ° 
tent, and that this sum ahe did reeeive from 
ehe @ate ofsmorigage up to date ef suir 
1866, the mortgagees holding ‘poSsession. E 

Under these Circumstances, and witlont e 
any sustained allegation of malá: fides, the 
eRlaintiff, Ram Lall, special appellapt, suede 
to purchase the equity, of redemption of the 
morigage af -1844,eto set aside the mortgage 
of 1853, gud to obtain ‘possession wf the « 

he i 


é 
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Š limitation Whick applies is that to be found 


z cs or) i 
. 4853 wab registered) fresh mortgagor in 


® would dismiss this special peal with, otsis 


Hung. 


The rindipal defegteni? My hyef Kooer 
pleaded fo 2 year usufr uctuary adverSe posses- 
sion of the property in bar of plaintiff; 
elaim, and the Lower Appellate Court hel 
that the ploa ras good, nd cinieeee the 
suit, 


. The only, question before us is, whether 
the limitation applicaple to’ this®case is that 
sèt forth in Clanse 15, or that in: Clause 12, 
Secjion 1 Act XIV of 1859. é 


Ifthe suit were againstetlfe mortgagee 
Sumrun Siagh solely, there could not in 
my judgment be any doubt but that: plaintiff 
could claim the benefit of the 60 years’ limit- 
ation prescribed by Clause 15. , 

But here,-before the plaintiff can get at 
the mortgagee, he has to remove the obstacle 
presented by Chyet Kooer’s adverse title. 

And this is not the title ofa mere trespass- 
er, who fraudulently aud secretly has been 
-carrying illicit transactions with the 
mortgagee, but itis the title of a member 
of the family, the. daughter-in-law of the 
ariginal mortgagor, the receiver of thé rents 
of the propewy ‘anid the payee of the Gov- 
ernment revenue due ou the ‘property for 
a period @f some 16 wears, the purchaser of 
the etjuity og@edemption™ in 1858, and? athe 
open and published (the. mortgage -deed of 


on 


1838, 

Aud if plaintiff had any title-at all, cleat ly 
fo my ming that-title Aecrued when Putteh 
Chang died i ih 1850, and Chyet Kooer” s re: 
edipt of the quit-rents from-that year up to 
date of suit, Qa: period of some & yonrs,, is 
conclusive evidence of a regb posgessiwn ad- 
Serse to the laa for a pwiod . of mbre 
* thin 12 years. 'e 


‘e e 
e In this view of the case, I I fiuk thant the 
in Clause 12 » and I would uphold the jydg- 


ment: of the L5wer Appellate Court, and 


„and interest tlereon. e “ee 
` Loh, J.—I concar. os Ry Nath os 
e 
e e e @ L. be e . 
. ; e e 
. e oR es 0, 








e o Present: 
The Hon’ble J. 8. Norman and 
OW. S. Seton-Karr, Judges. 
Carriers by water —Damages— 
: Leakage. , 
s Case No: 391 of 1866. 
Regular Appeal ‘from, a dectsion nnd by 
Dr. W H.*Clarke, Recorder af Rangoon 
‘dated. the 26th September "1866. ° 
The Byitish India Stein Bavigatiog Cop- 
pany, y binges (Defendauts) Appellants, ee 
. ^ _ vapsus . 
‘Torghim Mbosuny (Plaintiff) Res ponderi. 
Mr. A: T.T. Petson for Appellants. 
` Messrs. R, T. AWan*and R. -E. Twiddle 
for Respondent. s; 
Suit Inid at rupees 8,591-1-G ° œ 
Plaintiff shipped some bales of cloth from Calcutta to 


Rangoon under a bill of lading by which the defendants ® 


were bound to deliver, “accidents, loss or damage from 

fire,, machinery, boilers, steam, and all the 
Fonidenta of the sea, rivers, land-carriage, and steam 
navigation, &c." excepted. On the voyage, une of the 
boilers leaked, and steam and water escaping, some of 
the bales were damaged. 

Herp that the damage was within the exceptions in 
the bill of lading: and therefure that the defendants 
were not liable to make good the loss. 

Quere.—W hether, notwithstanding the exceptions in 
the bill of -lading, the defendants, might not have been 
made liable in a suit on the implieg warranty if it had 
been proved as a fact thit the. boiler was not reasonably 
fit for the voyage. 

The bill of lading contained .a provision that any 
claim for short delivery or for damage done to goods 
should be made at the’ port of Salcutta and not else- 
where. Heup that this Clause did not affect the plaint- 
iff's right of suit in the Court at Rangpon, and that if 
the defendants meant to object thit no claim Had been 
made in Calcutta before the commencement of the suit, 
they should have done so in proper time, vis, in his 
written statement, An objection on that’ at a taken 

ea 


for the first time at the hearing of the app was dis- 
allowed. 3 
Seton- Karr, J—TaHE fiicts oft af hiel 


this appeal arises, nre in thg main not de- 


fellows.:— ce - 


hs e 
The plaintiff, whois a naive periant 
2 yea 
residing at Rangeon,: shipped Pa ng - gent ; 
at Calcutta, in whe thonth April 1866, 
cgrtaig bales of piece goods 4 on th® steamer 
called, Rangoge, belonging tefle defendauts. 


"On tfe voyage Rom Queutta to Rangoon, 
one of the balers of te gui? stener leaked, 
ayd the Sten? and water: eBMiping, ae for tion 


becamġ damaged By the wef. 10 denggo 
Was done tò eight bales gfone lgt; and to six 
Vales’ of another. The fotmer werd lets. by 


7 “the? plaingiff, ondho wharf a the defendants 5 


t 


nied or contested, and, maye be Set op, fs © 


of the valueble Jales shipped wie plaintiff © 
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‘the-litter were taken by the plaintiff to - pis 
own house. cand. were . examined _ there, p angl 
found to be wet and damaged..: ee 


_ Tie defendants tok various pleat in their 
written statement, the chief of whicli were 
that they’ wér8 protected by the bili of ladiig, 
of which. bil: special - “mention, ‘will be made 
hereaftér; eavd: ‘that ‘they were-not liable. for 
the fall amount,of: a enh as valued by |e 
athe plain(itf. iS ° 


e The Recorder of ‘Rangoon took there evi- 
denca.gf the Capjain and the-Chief E Enginneer 


‘ofthe | steamer fangoon, as well as that of 


other, persons whe examiyed * and evalued 
the e goods ; 3 fad then, in an elab- 
orate “jtidgement, the Lgwer Court Give a 
deer ee for the valye of theeight packages 
Jeft.on, the defendant’é whar fexcepting the six 
“bales of what are called T, cloths,- inasmuch 
us the plaintiff had’ removed the game to „his 
own Premises, and’ would nat sell them‘ as he 
had.bsen urged and advised todo © _”* 


There is an end, therefore, of +this* park 
cular ‘Partof i the claim, Bat thé appéal. has 
been argued ‘by Mr, Peterson for. the Steam 
Compyny and against the décrée “which 
awards anything to the plaintiff, who,-on’ the 
oer hand, “has been.. v M represented by 

Allans, O. 


7 "Mr. 


Peterson, waiving all: “other points, 


takes two, main oBjections to ilie decree first, : 
“that the Steam Company are protected “by. 


the bill òf- lading j and, ‘secondly, that, èven 
if damages are gecreed, 


‘not damaged, ‘but’ at‘ the -différenca between 


“their original value mid “their ‘market. value. 


when derloreret or damaged, 


: ‘The: exceptions, mentigned . in the ‘bill: of 
lading: Meg the act of God. and the Queen? s 
i , org and then ‘‘ accidents, loss, -or dam- 


from: Vermin, barfatry, jettison’, 
$ Sitision, Ve, machinery; boilers, steam 
s and. all éhe 
ate <rifers; land-carriage end. stean? navigation 
**ofewhafequer nature’ ande. kind soever, and 
it accidents, loss, or “amége from any act, 
` © neglect,.or default whatsover of theapilg- 
«© gnuster.or, nfwners, or othelgservants of tbe 
“Company i in craigs r fe sot or from a any 
{Sdeviationg. The plaittiff; we observe, did not 
insurerhis- goodes o trutted$ to, the shi 
-performing he ue in safety; andhe knew 
that he ranShe risk of.his cousignment.being: 
‘damaged owing -to-any of the ‘contingene is 
Toutemplatel. Jn, thé exceptions. - It. seems 
to us voqugstiofable, that  tgaccldgat; ne 


















| page. 428, ‘Volume V of East’s Reports. - 


they should not be 
decreed at tlie ‘full value of the bales when, 


eris, and accidents of the» eh, | 
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didreally pete the boiler, anid’ by which, 
the bales were -anjaréd, was réally contem? 
plated and coeredeby sugh ex@ptions in ‘the 
bill Æ fadidg as those Whiche specif} acci- 
dents, loss and ‘damage from ` machihery, 
Boilers ‘and’. steam’: aud *all thé- perils, 
dangers-and accidents’ of sfarm navigation 
of whataoyer natur8 and‘ kind esoevS.". -* 


“But, -itds‘said,on the other hand, that the 
Recorder faiėy “gets over’. -this-% ifficalty by 


finding.. the...defendanfs guilty of erasa 
of cireléssnegs in . 


negligentia; or at. least, 
taking fo oO: steps to ‘remove- the goods from 
the bilge water to-the higher and drier part 
of the ship ; and it is argued that the prin- 


ciples enforced ahd -expounded in the highest 


Courts of'England, expressly ~Jay it, “down 


W 


that ‘vessels - on - which valuablorcargaps ; are f 


shipped;. should Þe stauiich, tights strong 
and seaworthy ; and that there is-an Taali 
guarantee, in all “such: cases, that the ‘vessels 
are fit for. the employment for which. they 
are offered to the public. 


-Iù.a case like the present, we, have natu: 
rally referréd to the approved’ doctrines laid 
down on the subject by Euglish Judges aud” 
in- English, -Law - books,” see Maude ‘and 
Pollock on-Merchant Shipping Ed. ‘of “1861; 
page 44 ; andthe case of Lyon versus Mills, ` 
In 
tliis case, Lord Ellenboroughelearly laid’ it 
down that a carrier by’. water- contracting 
to carry goods for hire, implied promises 
‘thay: the «vessel shal? be tight ot fit for' the 
purpose, and thathe is answ@mable* fof the 
dafhage arising from leaking. 


apply. to the facts disclosed by.the evidence, 
it appears from the testimony of the Captain 
and Chief Engineers, that the’ boilers ef the 
-steamer had been 4n_ use for aboyt: five 
-years ; that on a previous: trip, from the state 
gf the same,boilers,-the vessel hag been “in 
considerable peril between Akyab and Cfl- 
ecutta,” butgthatein consequence, the ship 
haidain up for two “months duridg > which 
time the @oilere had been overhauled and 
re pair€d, it mot being,’  Qeearently., deemed 
pea to ie 2 r with 
‘werg a en lying eady in. Calcutta: 


- The damagé arose, on the grip yhicheforms" 


`- Now’ to- see how the sites aa 


ew boilers, whfch ° 


the origin of- the case, by a leak in the ‘port © 


boijer occurring in the river Hooghly, somè 
six hours after tbe vessel had left ‘Galeutta. 
The Chief Evgineer states: further, that zji ® 
tools him tyo hours to-get at: and ‘stop: tha 
leak, aud that-theu® the vesgel went: on here 


scourge and arrived sately at Rangoon. ® .. .- 


» 
1 


E 


L867:]. vn 
6 < 

It appears, aleo, that .the tesse} Ñas pre- 
‘gularly, surveyed, andea 'eşuryey cetificate 
granted on tle 28th0f. Aprile Agee, or just 
before tle depagture of*the vesle SIR. the 
certificate the condition’ of the hull and 
ihe general équipment,are described a8 
“ good,? and &è is stated that ‘the boilers 
and engies will bg good for “ six months.” 


- We may be justified in inferring, from. the 
leak which sprung in the. boilers, only six 
hours after the gugifes had béen'at work; 
, that the repairs cannot- have been executed 
as Gompletely and effectively ag théy ought 
. to have been, and: as they ewere described 
in the survey certificate -to have, been ;*but 
ou the othef hand, it is undeniable that the 
leak was repaired speedily, that.-the -vessel 
proceeded eon her .journey, and that’ she 
arrivéd at Rangoon, landed her .cargo, and 
returned to Calcutta without, as fur as ap- 
‘pears, any further mishap or delay. - i 
This, ot: least,‘is what-we may fairly infer 
from the state of things disclosed by thie 
record. The plaintiff, though in his plaint 
he charges the defendants with carrying 
the goods so negligently that his goods were 
damaged, has adduced no evideuce to show 
that the boilers were in such a State as to be 
dangerous, or that, from their weak and -in- 
secure condition, an ‘accident was literally 
inevitable. Ie might have shown that «the 
rivets would not stand a few .ordinary days’ 
work, or that the plates were: worn to a 
degree of “ghifiness incempatible with safety 
or efficiencyge mle, g $ 
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All that we are ‘warranted ‘in affirming 
en the ev@lence before us is, that,°in spite 
of the repairs executed’ in a périod of two 
mongis, and in spite ofa survey which de- 
charad the boilers capable of tasting: for six 
gnouths, a leak was sprang only six dours 
after depurtuee. On the other hand, there 
is the faci that the steamer; after a brief 
dtlay whieh didnot reider it necessary for 
her’ to put -back to the pert & départurey 
dig: proced on her voyage ang®did gat &afe- 


@ ly to.herport.of destiuation.© “Thé&e 1s thus 
nothing to PA koe -the Pangook -yas 
* not tight and seny 


e ly from the cuse of s steamer. navigating the: ‘while at soas -e - 
e . e . 


yorthy; apd fit lo navigatè 
the Bay of Bengal at the commencement: of 
the @guth-west monsoon. ee 


-On the whole, then, we canvot think that 
the doctriue laid down by Lord Ellenboròsgh 


in Lyoy versus Mills, applies: to: this case. - 


ə [vat case referred-to a lighter by whio? 
goods were carried. from a quayeat Huedl to 
ea ship in dock*there, aud®*it: ditfe’s material- 
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Scgin. Even’ thé best found steamér; and 
the most gomplete, the newest, and thé most 
finished machinery, may get’ out of order by 
the loss of a.bolt or a ritet, or by the loosen- 
ing of a, plate ;-and of this,, the plaintiff, 
‘when he shipped his goods, an@ received the 
bill of lading, admittedly took the.risk. 

In this view*the ‘decison of the Recorder, 
malting the defeudants. liable for the , full 
value of theseight packages left on the 
defendant’s wharf, cannot Bẹ sustaingd. It” 
is unrecessary to discuss the second poiitt 
raised by Mr. Peterson ‘as te the pest i 


not being haplos for -the ‘full value of't . 


goqdss . : 
- -In our viey asto the effect of the” bill 
of ‘lading, and as eo’ the main,- fæts either, 
admitted or disclosed By the evidence as to 
the leak and the completion of the voyage 
in safety, the defendants are not-liable. i 

The appeal is decreed,.and the decision 
of the Recorder is reversed and the Suit dis- 
‘missed with all costs. ee 

Norman, J.—The facts of this case are 
fully stated in the judgment of my learned 
brother Seton-Karr. . _ E : 

The poiuts in the case are, first, whether’ 
tlie damage done to the. goods. is withiu 
the exceptions in the bill of lading. My 
learned brother has shewn that such is the 
case, and I need add nothing to what he has - 
said on that, subject. $ 


The second point is whether, apart from 
the accident and damage from the. boilers 
aud steam, damage has begn caused by the 

negligence of the defendant’s Cgptain in not | 
taking due éare-of the goods: The Recorder 
says that the ‘ defendants Rave been. guilty 
of crassa negligentia, or at‘ last of avant of 
due care of the goods.” - He says :—i{ They do 
not ‘appear to have taken'any calp to remove 
the goods after, the explosion had ocdirred 
to a drier part of the ship.” He adds thyt 
ý they were left. tidl their gfrgivgl - at Ran- 
goon in the wash of a bilge whjcheMr. Grey 
desgribés a8 of the 4epth of three indhes,” 
The Recorder’ sdems to have woll misyn- 
derstood. the evidence Of My, Grey (whom he 
oalls@Mr. Craig), Mr. Grey say# nothing 
“whatever as soothe depth of Wife bilge water. 
He doeg say ,s the bilge, water, if it-get in, 
must"wash among the*cargor” We does not, 
nor does any One, say thaPehe or aay ove 
elap yeas aware that the bijge ge: had got 
to the cargo. Ne ene suggested, ‘much less 
Was i proved, that ® would lave been prò- 
per or -prudent to have *shjfte® thee cargò 
Me, cee cae ee 
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were guilty of negligence in not - rovidthg 
a steamer with fit and proper boilers sound, 
tight, staunch,- ‘strowg, and properly fitted 
for the voyage. The ‘Recorder alludes to it 
as an impliedewarranty ; and Mr. Allan, in 
arguing the case for the respondent, referred 


urto the casf#of Lyon versim Mills, 5 East, 


428, and read the judgment of Lord Elen- 
berough as parf*of his argumept: 
= No doubt, as a? general rule, independent 
of any contract, it may be true to say that 
a gartier,“who offers fo carry goods by sea, 
‘awdertakes thatehis vessel is rqasonably fit 
for the purpose for® which fe offers 4t. « It 


is unecessary to consider how far a right of 


suit for abregch of such ¢mplied obligation 
would be affected bythe special stipulations 
, if the bill of lading ia the present case. 
The plaintiff has not brought his suit on 
that ground. He-does not hy his plaint say 
that tif® defendants. undertook or_repre- 
sented that the boilers of the Rangoon were 
reasonably fit for the voyage, but that, in 
fact, they were not so: (This was the form 
òf- the suit in Lyon versus Mills.) No 
issue was raised on that point. The defend- 
ants were in no way warned that they 


would be called on to answer a charge of 


sending to sea a vessel with unsafe boilers, 

or they might have called the Government 
< surveyors and workmen who repsired the 
_ boiler while in Calcutta. . - 


The survey and certificate are apparently 
in the usual form, and there seems no founda- 
tion for the observations of the Recorder 
upon them. ¢ My learned brother has pointed 
out that there is „not in. the’evidence, as the 
cuse stands, -anything which’ ought’ to 
induce @s to say that the boilers were not 
reasonably sufficient for the voyage at the 
time when the Rangoon left Caleutta. 


The foyrth epoint is thi8. The Dill of 
ieg contains.she falloying note :—“ a 


e 1% 
“claim foy She rPgelivery of, or for damag 
“ dote to sodis, and all other cl#ims what- 
“Sofrer fo be made at the post of Calcùtta 
“ find at noSther port; awd the goods are 
“shipped and fhis bill of lading gyantgd 


“< sifject tò tlsigexpress condjtion.” —. 


e e 

It appears to have heei? corignded for the 
defendants m the Gourt belope thet under 
this provision, n@suit for damage could be 
brought in jhe Court at Rangoon: 
S -t o o ° P 
The Recorder disallewede the objactioh. 
Tt was renesve bye Mr. Peterson before us. 
We intimated der opinion that-the Clfuse’ 

e . e 


: Lhe third point is whetMer the defendants 























wag not nennttoebar suits in Court? other- 
than tlose at Calcutta, but siinply to pio? 
vide that claifhe shguld yot be emade agaiust 
agents, ohte Cofipm@y at the outp@rts’; und 
that itM¥as, not’ intended to interfere with 
sie: remedies of the claim&nt.to enforce 
his claim after it should hav@been made. 


- Mx. Peterson then observed thatit Was 
not shewg that any claim had been® pre- 
p ferred beforeghe commencemente? this suit 
‘to the Company in *Cajeutta, But We 
ithought that the poiut not having been taken. 
‘in the détendait’s written statement, it ofght 
not now to Beeallowed; because, if it had . 
been taken in prope» time, the plaintiff 
would bave had an opportunity of with- 
drawing the present suit, and bringing a 
fresh one after muking a claimeagainst the 
‘Company in Calcutta, - eB. 


r 
ee 


The 13th June 1867, 
<" Present: ` z 
The Hon’ble Sir Barnes Peacock, Kt., Chief: 
Justice, and the Hou’ble G. Loch, Judge. 
Lost record. : 7 
Case Nö. 333 of 1862. 


Regular Appeal from a decision passed by 
.- Hie Deputy Collector of Durbangah, in 
` Zillak Tirhoot, dated the 83rd of April 

1862. e RS 


Qunivarry Lall (Defendant) “Appellant, 


Sia 


e versus 


Mr, James Furlong, General Manater of the 
Raj of *Durbargah (Plaintiff) ReSpondent.® 


Baboo Dwarkanath Mitter for Appellant, 


Baboos Kishen Kishore Ghose and Juggg- 
danund Mooker§ee for Respondent. 
Where the records of. case in appes were not forth- 
conung, the High Court ordered the return,of whatever 
Papers had beel sent up together with such papers eas 
the parties had respectively filed, with a direction tq the 
Lower Coyrt g simon both parties and to take such 
furshgr evidencegis either 8f them might think fit to 
adducegn supporteof his case, and to return such @vi- 
| dence with owl opinion for final disposal by the 
High Qurt. «6. ce an : ° 
e : gerd, oi A . 
Peagock, Ç. Jy Tat haint and written ° 
Statement have been sent up lately to thig 
Cour? from the Collectoratg, which hows 
either that the record never came to this 


back to, the Collectorate Dy mistake. It 
eggins useless do delay the case. any longere 
for & furthgr search. Under these. ciremm- 
stances, we think tant the'proper order will. 
«be to returu whatever portions of thewrecord e 


Rulings. [Vol. VHT. , 


Cort originally, or that it has been sent « 
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have been sent. up, toe thise Ovurt, together. 
With such papers .as :the. parties hnge Te- 
spectively filal in this Coprt, ath a direc- 
tion to tle Collgetor to suminon potheparties 
and to take auch further evidence, a either” 
of them may thik fit to adduce in support 
of his case, ang® to .return. such* evidence: 
with his ®pinign, ip order that we may 
finally deal with the case. - f a 





the lineal mnle deseendant of Rowshun. Ali, 
oy? of the ‘sons of Synd Kassim ,Ali,* 

Ba ease: the decensed lady. hav- 
ot Ga Genealogical ing been through her 

p father Furzund Ali, the 
grand-daughter -of- another sd of the same 
Syud Kassim Ali. The second claim to this 
certificate was, on the part op Ahmed Ali, 
whosalleged himself tg pe s- lined descend- 
ant of the same. Rowshus Ali through 








: The canse” will be retained @on the file of 

















2 ° . rr M 
this Court so asto prevent'the necessity, of Sa ‘ $ Deer 
P aa 6 : : 4 3 : ' A š 4 e 
eithgr party having to appeal again, o I bre ig, Serge So 
Phe 13th June 1867... % A s o 
i 3s Py oct ile . l S 7 
EE Present : er ° cles es . E 
Oke Hon'ble L. S. Jackson and ` -* 3 JE 4 43 3 ey ` ° 
; C. P. Hobhouse, Judges. ' i (eye 2] i= an uig 
at ` A ' 5 = A. 33 
Mahomedan. Law -of Ynheritance—|,_. 3 a B X | 23 e° ° 
Descendants of paternal grand-| `` | E " C i i 
father’s brother—@rand-daughters.! ` a E ii $ 
Miscellaneous Appeals ‘from an order : : Š i 
- passed by the Judge of Moorshedabad, | . ; ‘ a 
dated the 13th December 1866. | a : 3 
i ee j : 1 4 . 
Case-No. 101 of 1867. ee eee f F., 
: - i 5 #4 7 Za g 
Syud Showkut, Ali, Appellant,’ © | °° | Vale a ree i ae 
: J x f 7 eo. CT y a. o. i oor mi on = 
ge oversus eS aS! cas | b £ a Blo o 
a 2 aes = z272 !3 ret z 
Ahmud Ali and others, Respondents, ` < | ee: 13 E a= 3 
ig Ks ssai j= gid D 
Baboos sver Chide Chuckerbuttyapa | -2 | `, 223 iFa] = ge 
Rusk Bei@ree Ghose for Appellant. ce | RO Neola oe 
2 3 e ras S a 
r,.R. & Allan and Baboo Obhoy Churn | = oe 2121 
° © Bose for Respondents, © > P- ae fz bie Š 
; Case No, 126 of 1867. @ | E SiGe 
Syfa Meher Ali aud others, Appellants, -. a 73 Ag Boe 
e e s à 3 
ee de wersas’  - e | | mee rae e 
Syud Showkt Ali and others, Respondents. | E rs ga ° ? 
T: - m e a oo. 
dr. R. 1° Allan and Baboo Obhoy Churn Eagla lee, l 2 
- “Bose for Appellants. |) @ 13 [2] [Wee + 
Mr. È. +E. , Twidale® and Baboos Ieser) ` |` ET] Bere Se t e 
o . Chunder Chuckerbutty nuk Rash Beharee Sis $ l: 3 JE ie goo 
_e Ghose for. Respondents. > T a jdi- JE (8 | 25 © °°. 
e | Akording to the Momed descendants of a] È ie 2 | 93° 
paternal andfather’s ’ brothar: E e titled T nb = e] 3 | = . a |$ 5 mi ° 
among residuaries, and, as such, are preferable heirs’ to ele l a: ae ° 
grand%gughters. °, ay i J ° Ê aa a a A ; 
> _Jacksog, 'J.—Tais is an applicatión -for a an N é: t ny ° o 
e certificate to collgct debts due to the esito | se ts yee e ve °° 
of a Majomedan: lady naméd Numeezoonissa, ae | ae o. E o3° 
“There were four claims ‘to’ tlis ‘cer tificate® Te et tee Eon 
before the -Zillah - Judge. “One awas onho | ° e . Že e ° 
aart of Showktit Ali who*is appelfant in ‘the As ere ae age 
e case Mo, 101, and who alleges himself- tp "bes" Shc hg 3s : e e >` 
e ù ° > ° m ie a : t > -° 
i ; e 2 ee Ta en b 
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Panah Ali, an alleged son èf his. The third 
` was gn, the'part of several persons allegfng 
themselves to be also descended from*Rowshun 
Ali, through: their gather‘ and grandfather 


` Khyrat Ali, son of Jan Ali, another alleged. 


Son.: ‘The forth claim, and that preferred: 
| by the’ Zillah Judge to the others, was-on 

- behalf. of tw® minor young Isdies who were 

‘daughters® of thé dayghter of the deceased 

lady. . The mother pf these, minors pre- 
= deceaséd her own mother, 3 


` © Looking at the whole proceedings and the 
_ evidenge fin. this case? we.thiuk we are en- 
` titled to take’ i as having’ begn conceded 
‘in the Court beloty,, that’ Showkut Ali 
really stood in the relation whigh he -repre- 
sented himself to be in-towards the deseased 
lady, that is to say, flat he was the great 
gfeat-grandson of thè deceased lady’s pater- 
nal grandfather’s brother. As between him 
and the minor girls, therefore, the question 
nt issues whether, according to Mahomedan 
Law, he or they are entitled to-.suéceed in- 
preference. But between both of these 
claimants and the two other sets of claimants,. 
a different question, -which'is.a question of 
‘fact, arises, namely, whether the two an- 
cestors under whom they claim, named re- 
spectively Jan Ali and Panah -Ali, were,’ as 
they are alleged-to have ‘been, ‘legitimate 
sons. of the common ancestor Rowshui 
Alis aes am ee 
I may dispose, first, of the question between 
Showkut Ali and the two minors. The 
two latter are, it is admitted, in the category 
of distant relatives ; and it is further ad- 
mitted thatgf Showkut Ali proves, himself 
to bé withiwthe elass who’ are called in the 
Mahomedan Law, residuaries, he will take 
in prefegence to them. From the authori- 
` ties before us, -there would be really no 
„question upon this point if it were not for 
a pa%sage in Sir William Jones’ -Translation 
g the ‘Bl S&ajjya” and also a passage 
roM Sir Wilfit Macvaghten’s “ Principlgs 
of Mihomedga Baw.” Sir William Jones 
+ 10 : T 95 
in hjs translation of the “ Serajjfa” has eun- 
doubtedly g passage, which Appears -to ex-, 
clude the claim cof. ShowRut ‘Ali; It is the 
passagen, which 
“ofthis fath&e and of his nearest grand- 
“father, a preferepce being egiven, I mean 
“a preferance in thé right of inheritance, 
“according to roximity ôf degree.” 
` -. a~ ` j 


“u 


mind, vere Satis§tctorily out of. the two 
awit 


-wirks'of Mr. Baillio upon Mahomedan &aw, 
i e è g e e . 
. t . $ e 
. . é " =e i e m 


‘and hig lafer wor 









-to place the greatest stress upow it. 
think igis clearly shewn ‘by ‘the evidénce 
“béfere us if this case that-befor’ the tyme. 
that fefeftce av@ that genealogical table were 


he speaks of the “ offspriag- 


b e @* .. 3, 
Baboo . eg@r, Chunder, Chuckerbutty,’ the 
vakeel for Showkut Alf, has shown’ fo my: 





that “isto. say, ehis work upon Inhetitance 
upon: “Mahomedan Lstw, 
that this is§y mhigtranglation eu the part of 
Sir Weiflign’ Jénesy ‘and thatthe word 
“neam&t” ought not to precéde the word 
á‘ grandfather’ in that passage: Sir William 
Macnighten has apparentl¢, followed ` Sir 
William Jones, anéI am boung to@say that 
it appenrs to me, on looking at the works 
of the different authors, that tliergecan be no 
question butthat descendants of-the paternal 
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grandfather’s brother are® entitled to rang | 


among rsiduaries. .This being so, it -neees- 
sarily followe that the claim of Showkut Ali 
is preferable to that, of. the two young 


` ladies.- ° 


Then comes. the questiod ‘between him 
and. the descendants of Jan Ali .gn, tlie” one 
hand, and Panah -Ali on the other. . Por: if 


and these two ‘persons are -legitimate. sons 


-of Rowshun Ali, they, in their turn, are 
nearer descendants and nearer relations ‘of 
Nunieezoonissa than Showkut Ali, and would 


consequently exclude him. “We must, thore- 
fore, consider whether Jan Ali and. Panahk 


Ali are shewn to have been legitimate: sons” 


-of Rowshun Ali or not. Rowshun Ali àp- 


pears to have died many years ago, probably - 


80 or 90 years ago. The evidence,. there- 
fore, upon this point is nec&ssarily vague. 
Showkut Alis oppotients plgce their princi- 
pal reliance upon an gnewer put ix on behalf 
of Numeezoonissa in a Civil -sfit, in, 1852 
ang a genealogical table also- in the same 


suit on the part of that, lady and of other ` 


defenddits in the suit. In that dhswer and 
that genealogical table undoubtedly the sinte- 
ment appears that Rowshun Ali haq five 
sons. If it were quite clear that this, etate- 
men ‘had been volufitarily made by the lad 

or with her consent and knowledge and 
against her ewn interest, we should be bound 


But I 


put fh, Ahnæd Ali (whg is one of the cfuint- 
ants ip this case’ 


of Réwshun Ali) had come into the eMmily 


me that he ciraumstance of this answey 
having been filed loses a véry great deal of. 
rig Oyo aires : 


nd whotelàim to-be-dese8nd-° 
fed from’ Ranah “Ali,‘one of the alleged song 


‘of this- lady. and had assutned the principal e 
‘mgnagement of her affairs. Sh8sbeing a e 
‘young Mahomedan lady, a urdah-nusheen,’ 
,gud a person in the position of Alfned Alie 
‘being manager of her affairs, it, appears “to 


the descent of these persons from Jan Ali . l 
-and Panah „Ali „respectively be made ‘out, 


+ 1307)" Cit 
' -ee ° 
: 
Jits weight.” It is maa a -plece of byidaiée,, 


e 
and we lavé to consider COR there is any. 


other eviderde of n tony fidécfo y kPt which 
depriveðit of iĦ}s weight. That Sofia 80," I 
am bound” to.gay that there seems to me t 
bea good denlgin the’ Pudge’s observation 
that thoe pitties,“if,. gs they allege, they 
were legitimate descendants of Rowshun’ Ali, 
have“ altogether failed to show satisfactorily 
how it is that they : are not, a@d have never 
heen, in part enjqymént of the estate which 
Rowshan Ali left. The alleged gift “by 
Kh§rat Ali of part of this propenty*and the 
alleged trust in the hands BA EEA O 
appear to me to be insuthiciently made out. 
Certninly, the evidence is not of that precise 
or satisfactory character which would enable 
me to peowounce n decision different to that 
from'*which the Judge came to on ` this 
point. - 


- I think, therefore, we can dono better 
than affirm, excepting upon the point where 


his order was clearly wrong, the finding of 


the Zillah Judge. The Zillah Judge appears 
to have considered that the claim of Show- 
kut Ali would have’ been preferable to the 
claim of the other alleged descendants of 
Rowshun Ali, but that “Showkut. Alis own 
elaim was. inferior to. that of the grand- 
daughters. But as I have shown that, wider 
the ” Mahomeqan Law, Showkat Ali is the 
preferable heir to these grunddanghters, ‘I 
think we are beund to give effect to the re= 
mainder of*ghé Judg@sedecision and to’ ge- 
clare Showkye Ali to be entitled-to's certifi- 
eate. This, of course, will not.prevent any “of 
the other &laimants from bringing apy suit 
Which they may De advised | to, bring to es- 
tablish their rights: 


Tofght to mention that, on | behalf of these 
young thdies, a separate elaim, independgntly 
of thefr elait of inheritance, was set up in 
the Judge’g Court, that is to, stypa claim by, 
reason of & gift made by the decensed lady” 
before her death, Upon that gpoint, the 
Zillah Judge decided aghinst thæminors. ° 


eo .. Baboo Kishen Kishore Gi®se, Kuai Sohal 
of tl Court of W rds (whicl® had Pakgn 
*thei® affairs into if ° hand )o preferred e an 
objection to the Zillah Judg®’s deeision upon 
fhat u int ; but upon hearing the evidente in 
e respect of titht. afant, I am bound to say: that 
e I must fulty concur with -the Zillah Judge. „1 
* think that the grant is not- made out,. and 


shat, prebably, it was resorted to, to bolstgr|e! 


up* ‘an infirm title by inheritande. < - 


è The appeal of Showkut Ali will *be deter- 
e mined ‘m his. favor,-and that of Syed: Mopar 
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"Aè and others will i dismissed with,” costs 
fu ench ease. ` 


Hobhouse, ai hate had some “hesitation 
in this gase, but on the whole;I coneur’ with 
my learned Colleague ; and heas so fully set 
forth the facts of the case and my . own view 
upon it’ that Dive „Pothing tqgadd to the 
judgment,” g 


s e 

M R Se 
Tela, eee Ta j 7 
-e Te 14th Jahe d867. © ` 

e eo 7 ee 
eee FM Preset + 

e The Hon ble Te Š Jackson tia 

i he Ç. P. Hohhouse, Judges. Bie: 


Maintenance—Widow—Execut{on. z 
: eo” e-: 


l _ Case No..180 of 1867.. 


Miscellaneous Appeal. from an order pass- 
ed by the Judge of. Rungpore, dated the 
18th, December 1866, affirming an order 
“passed by the “Pr ineipal . .Sudder Ameen 
of that District, dated the 22nd Septem- 
ber 1866. : 


Heyniahatty Debia Chowghrain (Decree-,’ 
' holder) Appellant, . 


~ versus © ron 


Koroona Moyee Debia Ghowdhttin . Git 


ment-dehtor) ‘Responitent.” 


Baboo Mohinee Mohun Roy for _Agpiliast 
Mr. R. T. „Allar for Rëspondent: ? 


@ 
‘Arcade of maintenancgare capatat. é being attaMed, 
as@ debt due to a widow in .excoutig: : Regree aeai nst 
her, 

. e. 


Jackson, J-2T re decision of ee A a 


Appellute Court anf of the Py ineipal. Sudder. 


Ayee are manifestly erroneous: eer 
e 

-Ft has been held 4p this Ganee on several 
occasions (one®heirig in éhé cage to, be. found: 
in VI WeekPy, Reporte®, gpage 64). that 
arréars due of maintenance are apa Te of 
being satinched fis ya debt fug ehe widow 


in exogiftion *of a, deckeo against her. 


-` The decision ‘appealed ” Sagainit- wilt Be. 


xéversed with costs. Ra ° 
2 . e e Gea? 
e 4 . s e : i 
bd e es ` . 
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The 14th June 1867. . ° 


Present: "e : 


- The Hon’ble B®. S Jackson and 
C. P. Hobhouse, Judges. , 


Execution—Mesne Profits. : 
Cuse No. 99 of 1867. 


a: ° : 
Miscellanous Appeals from an order'p®sed 
by the Addigonal "Judge af Chittigong, 
œ- dated the 15@ December 1866, ‘affirming 
-> an order passed by the Principal Sudder 
elteeh of that District, dated the 24th 
ec, April 1866.6 . ° 
e . 
- Shaikh Mahomed Busheercollah Chéwdhry 
- . (Docree-holder) Appeblant, 
aa EM vgøsus . 
Fledaet Ali Chowdħryeand another (Judg- 
ment-debtors) Respondents. 


Rabows Romesh Chunder Mitter and Mohince 
Mohun Roy for Appellant. 


Mr. R. T. Allan for Respondents. 


+ -In a suit for possession and wassilat, the first Court 
‘awarded wassilat, but the Lower Appellate Court, con- 
sidering that no evidence had been given by the plaint- 
iff of the wassilat which he was entitled to recover, 
allowed him up to date of suit only the amount which 
he had paid as Government revenue upon his mehal, 
HeLp that the Court executing the decree was not 
prevented from ascertaining the amount of wassilat 
which had-accrued between the date of decree and the 
date of possession. ; 
Jackson, J.— In this case “no one appears 


for the respòndent. 
~. It appears to me, after hearing the vakeel 
for the appellan® and considering the deci- 
sion of the Court below, that both the Lower 
Courts are mistaken. 
This was a Swit for. possession of land 
with wassilat. Wassilat had been awarded 


° by the Qpurt of first instance; but the Zillah 


Judge, on appeal, considering that no evi- 
denée had been given by the plaintiff of the 
wagsilat whicl? he was entitled to recover, 
allowed hip apeo the dete of suit only the 
. amgunt whieh ae had paid as Governmet 
T JeVenue gupon the méhal. Wifhout cgnsi- 
dgrhg enow whether that? was ‘a proper de- 


: cree to make pr no, I m&y observe that it]: 
appears” anly to apply to the state of things 
previous to Sit. The Juslge’s objection g 
could: not possibly applysto wassilet accru- * 
ing after the suit, he@uuse in r&spegt of that fire 


" plain@i& could etot be expeeted to, in fact 


could nôt, apr eyidence. Section 11 eof Att |. 
XXIII of4801, provides that questions re- be, 
garding the amount of any emesne prefils*or |- 
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of anstitmtion of shit atd execution of decree,, 
shall Be determine by order of the Court 
executibs thd teg. Now, tiie was a.case 
in wheat Court Pad held¢hat m&ne pro- 
ts were payable, although, for want of evi- 
ence at the trial, had thoyght fit to re- 
strict that amount up tò the commencement 
of shit toa certain sum aamed which had 
been paid as Government revenue. "That 
would not pævent the Court in e&ecuting it 
from ascertaining what the amount wag 
which had accrued between the date of -suit 
and exécution of decree, And in fact? we 
see under theeterms of the law that the 
Court was bound to ascertain that amount. 
I think, therefore, that the Couft executing 
this decree ought’ to ascertain in thé usual 
way what the actual amount of wagsilat has 
been between. the date of decree adt tha 
plaintiff receiving possession of the estate. 


Generally speaking, the plaintiff, on reco- 
véring his decree, ought to execute it and 
take possession of his property. On- this 
occasion, it appears that objections were 
raised by the judgment-debtor, so that the 
plaintiff was impeded in taking possession of 
the property, and he, therefore, is apparently 
not to blame. I think the order must be set 
aside with costs. ` i 

` Hobhouse, J.—I concur. I think that, 
on the remand, the Lower Courés must ascer- 
tain the amount of mesne profits from the 
date of decree up to the dafe of possession, 
ang I understand thft to be the effect of my 
brgther‘Jackson’s judgment. %» -` ° 





e e A 

‘Tho’ 14th June 1867. - 

Present : 2 oe 

The Hon'ble F. B. Kemp and F. A. Gloven 
g - z Judges. ° 5 


Endowment—Evidenee. > 


e A 
e © fase No. 431 of 1866.. 


e ° è 
sin “Appell from a decision passed by ® 


Baboo Mbhendronagh Bose, Qfficid gig , 
Priacipal, Sadder Ameen of Hooghly, 
daged th® 25th September 1866. - ê 
: . . - e 
Muddun Lal (Plaintif)? Appellant, 
versus X X - 
Sreemutty Komul Bibee and ot¥ers 
(Defendants) Respondents. a? 


‘interest which may be payable in respect of | Baboos Onookool eChunder *Mookenjee ang 


the subject matéer of suit hetweey the date.) = 
e á e 


„Dwarkanath Mitter for Appellant, -. , l 


[Vol VIET: « 


~ 1867.] 


e tion for” any purpose on the part*of Bolakce. 


CML , e 
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Baboos Unnoda Pershad® Banerjee, Hem 
Chunder Banerjee, ahd Kadgrnatl Chat- 
terjee for Kespon@entg® e °". -0 o 


Suit Rid at rupees 7,861 te 


Documentary pfoef is not gbsolutely necessary i 


prove an endowmes$. ; 

The merg fact ofthe préceeds of any laud being used 
for the suport ofan idgl may fot be progf thatethose 
lands fprmed an endowment for the purpose; but where 
there is apparently good evidence going baek for more 
than half a century that the land wps given for the 
sapport of an idol, proof that from that time the pro- 
Aeda had been so e#pended would be strong corrobo- 
ration, ; ‘ 

Glover, J—Tuts was a suiteby the plaint- 
iff, as heir of Lalla Dyal-Chunder, to suc- 
ceed to certain endowed property heretofore 
in the Lalla’s possession as “ shevait,’’ and 
after his death held by his widow Bolakee 
Bibegin 4 Similar capacity on a life-interest, 
and, to reverse a sale of the said property 
made by Bolakee Bibee to the ancestor of 
the defendants Nos. 1 to 6. 


Bolakee Bibee died in 1267 B. S.” from 
which date the plaintiff's cause of action 
accrued, and from which he calculated his 
claim for mesne profits, 


The defence was that the property sought 
to be recovered was not an endowment for 
the support of idols, but ordinary ancestral 
“ lakheraj’’ belonging to the estate of Dyal 
Chand, and agsuch-sold by his widow in pos- 
session as nearest heir-on account of urgent 
necessity such a$ the Hiudoo Law allows. ` 


The def@adant furth®r pleaded limitaigon, 
and that the @bject-matter of the suit ought 
‘to have ebeen included in a former suit 
prought ly the plaintiff as reversioner of his 
grand uncle’s estate. 

The Principal Sudder’ Ameen overruled 
the objections in bar, holding that the platu t- 
jff suad as shevait of an’endowment an@ not 
as reversionmy heir of Dyal Chand, and 
decided tit the land in suit was not endow, 
ed land ; aad that as the plaintiff sued in 
bis capacity of shevaig, his suitgbrought one 
thet ground ought to be qiSmissed, e To 
avoid future litigation, hoWever,®he went 
fntg*the question agii would hæve pré€enjed 
itself, had the plaintiff comgiato Court were- 
ely asa reversioner, and held thae there wa8 
prodfgf a sufficient necessity on the part of 
e the widow Bolakee Bibee to sell, and that the 

representatives of the bond fide purchgser 

for value were éntitled to retain possession. 


® ~The first point to be decided in append ès 
whether the 80 _beegahs of land in suét.is 
e“ endowed” landgr not; “fit be, ho aliena- 


~ 













y 
“Babee was legal, and the property must re- 
ert to tho heir as shevait of the endowment. 

If not, the question will arise as to whether 
the plaintiff would, in his present case, be 
entitled’to come in as reversioger, he having’ 
already brought a suit in that capneity 
to recover the family estate#in which it is 
congended he ought, to lave irtiuded this 
property. na oe i 

And then, if necessary,e3vill hava to bé* 
determined the question of legal necessi¥y 
to sell, o e.o & oe 


e 
The Prigcipal Sudder Ameen hns hald 
that chdowments nofpproved to be. bond fide, 
must be presumed’ to be nominal, and that 


endowment. On the évidence he found that 
there was no such proof. 


The second point which refers, we sup- 
pose to a'specific endowment by grang @ppears 
to us to be too broadly-taken, and the deci- 
sion quoted by the Principal Sudder Ameen ® 
in support of his position (Sudder Dewanny 
Adawlut-Reports, page 886, 2nd September 
1852) does not apply. The marginal note 
in that case does, no doubt, lay down the law 
that endowments can only be proved by, 
documentary evidence, but there is no men- 
tion of this „dictum in the body of the deci- 
sion, and we are not aware of any ruling of 
this Court which makes: décumentary. proof 
a sine gud non. In the great majority of 
cases, it would of course be looked for; but- 
its absence would not necessarily put the 
party suing under an endowment out of 
Court. ° 7 

But although no specific deed of endow- 
ment is filed, there is considerable docu- 


ön the record, an&@ the Lower Cowrt took it 
into consideration, although for réisons given, 
it thought it iasufficient to prove the Maint 
iff’s case. 5 Sa e? 

© After going carefully thySugh “it we have 
come to adlifferent oonclusion and thift for” 
the followingereasons. ci se 


The taidad filed by the. plaintiff is dated 
1@09¢B: S. It makes special méntiog of 
the land nowele suit as havi$? been gted 
lo Dyal*Chang, ang the fact is not disputed: 
The objection tiken t8 ig is* thaé the words 
yged do not sRow the land®® have b8en. an 
endoy®ments but only “qahgsfan” which 
may mean vent-fréeeland of any’ description 
and bave a’perstualmnd not ao local applica- 
tion, --If there were no othey dascription of 
the land ethan the word ¢ makatraa,”: the- 


mentary ‘evidence of the endowm®nt itself 


documentary proof is necessary {8 provean e « 
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objection would have -cousiderable weigh; 


but in’ the descriptive column of the tnidadg} our goig into 


we-find a; special memorandum . to the ‘effect 
that this, land-was all8ted for the expenses 
of.the worship of an Ishur Thakoor. er idol. 
Now, it can hirdly be. supposed ` that Dyal 
Chand, when fing this taidad in the Collect- 
ors office, ewould. have culletl this land Ran 


“ endowment” ipit web not so, the stite- 


ement being ek ågaiust | dis ‘interest, 
which would have ‘been* best” served “by hie 
E the land registered as his owh an- 
cogra 

aiso a free and itdependent couteol. ‘Phere 
is uo reason.to suppose,saud there is ceftain- 
ly no ‘proof, that Dyal Chand was at the time 
in difficulfes, or desirouse of secreting the 
property from his er refittors, 


We do not‘ say. that the mere, fact of ihe 
proceeds of any land being -used-for the 
support @ an idol is proof that those lands 
formed ‘an endowmént for the purpose ; but 
_ Where theré ïs apparently. good evidence, 
‘going back for more than half a century that’ 


a p thé land was given for the support ‘of: ar 


. this would-be insufficient,; 


idol,. proof that from that time. the proceeds 
had . been’ so expended would be strong 
corroboration. - 


-To continue.. In the resumption pro- 
ceedings of 1831, the lands now in suit were: 
released as belonging to the idol. By itself 
but taken in 
connection with the taidad, it appears -to 
us sufficient to warrant the ‘conclusion that 
es 
the 80 beegals were from very eurly times 
given over æ an endowment ; and if that be 
so, no amount’ of breach of trust by any 
subsequent holder could alter the nature of 
the origgnal grant. The land could never 
‘be taken way from the idel, or from the per- 
son having wuthority to act as shevait. There 
is ao filed the copy of a char granted by 
o NK. Young in°1786, in’ which there is ‘2 
* recital that, aifqse lands were endowed 
-(accgrding tgetle. statement of tne: then 


Qyner, agtested by thite witnes&es) forethe: 


- Boqvite eof @he idol, and Fad”. been‘ so ever 
bineé the > year ol ZL Bis. A 
; B @ 
l king | ‘all * these togethere ave think that 
the plaintiff has sufficiently piaved “that the 
land was osiginally gen as seen 
and asmquch - wasem A eT e. 
e 
"And that” as æ Necessary consequence,: the 
plaintiff, who,is „admittedly the nexte hetr 
of Dyal Chiad; ip entitled to poezeamion aò 
shevait, . = Be 


mkhħeraj? dver ' Which he could eexer- | 


¿£00 dar ge 





This being So,*therd is no POE for, 
o the plaintiffs — position as” 
abled i not. juto the question gE legal 
necessigy.®. 


s Under tife civoumstancet, showever, we 


„give the appellant fassilat fiam the`date of 


suit guly, . .. e 
The’ judgment of the Towar Coust ig 
goversed with costs in proportion, ¢ : 
Bs ad eo: $ 4 i e 
e'' A > >. 0 i 
The 14th June 1867. 
Present : 


The Howble W. S. Seton-Karr- and 
A. G. Macpherson, Judggs, 
; ; ° 


. Damages. ; 
Case No. 350 of 1867. 


Special- Appeal from a decision passed by 
the Judge of Dinagepore, dated the Lith 
December 1866, reversing a decision 
passed by the Sudder Ameen of Maldak, 
dated the 20th August 1866. 


Parusnath Shaba and otliers (Plaintiffs) 
: ; Appellants, 


-23 
versus, i 


. Brojo “Lal Gossnin and others WDefendants) 


Peipon denik 
Bæboo Toolsee Dass Seal fog Appellyats. 


Buboo Mohinee Mohun Roy for Kespond- 


e ents. e ° 

Where a cause of action is established, the plaintiff 
is entitled to some dunages. His claim ought pot to 
be dismissed altogether by the Lower Appellate Gourt, 
becduse the first Court assessed: the damages ft teo 
large wsum. è 7 

Seton-Karr, J.—In this case the Lower 
Appellate Court has done wrong fn dismiss- 


ing the More. suit ulvogéther. ~ Lhe 
"Lowgr ApMLate® Coart is of opigion that 
tie? | Plaigtifise Juve proved their, cuuse of 


action, aud tijat the ouly point in whicis thg 


deeision of the Court edf first instance WA’ o 


rofigs was: thi it assessed the dumayes ut 
B 
a sum. The cause of actione 


having been "established, the ‘plaintiffs are 


clearly” entitled to some damugese whether ° 


large or small. The Judge, niust, therefore, 
-uow reconsider ‘the case, aud asss the 
“@tnages at Such amount as he may think ® 
wafranted ey the evidence. : 


The case is. reinanded accordingly. © 


N 1867.) Civil 2 


æ Sudder Jumma which a 2mind&r has , to 
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a f Pyesent!? ot ae 


` » ~e Š é à Se é. 
The Howble W. S. Seton-Karreand 


A. G. Macphersop, Judges. 2 
eee : 


zentindaree. Dak—Putnegdars 
8 


Paso No. 344 of 186%. °. - 


Special Appeal “fiom a decision passed by 
the Officiating Principal SuddeP Ameen 
of Rungpore, dated the *6th December 
1866, affimning a “decision passed by the 
Moonsiff of Budeakhally, - dated “the 
304% Muy 1866. i - 


Rohinee Kant Roy (Plaintiff) Appellant, 
l versus 


-Tripoora Soonduree Dassia and others 
(Defendants) Respondeuts. 


Baboo Romesh Chunder Mitter for ` i 
-Appellant. 


Baboos Mohinee Mohun Roy and Mohesh 
Chunder Lhowdhry for Respondents. 


The provision in apottah that, if any item is Jaid 
upon the zenspder over anal grove the Sudder jumma, 
the pugneedar shgj] bear a ratedble proportion o® it, 
held not to include the charges connected withethe 
Zemiridare® Dik. i 
Pi ° 

Macpherson, J.—In this case we are of 
opinign that, although the pottuh contains a 
peovisjon that, “if any item is laid upon” 
fhe Zemindar “over afd above the Seadder 
Jumma,” the Putueedar shall bear a rateable 
proportious of it, this provisiqn does nq 
iffclude “the charges connected with the 
Zetnindaree Dak : becguse, the SWepiidaree 
Dĝk is h` matter uncounecpM withe the 


e 
Ẹ 7 na I a . , y 

_ We concur in tWo decisjpus-of two, differ- 
cut. Division Courts, in thé cases of Rukhut 
“Das@gMovkerjea v. Rauce Shurno Moyees 
e reported at"p. foo, Vol. VI. Weekly Re- 

porter, àud Sharoda Soonduree’ Debia, V 
‘Wooma Churu® Sircar, p. 20, Vol. . TL. 


‘ pi 


P Weekly. Reporter, Small Cause ‘Court e~ 


ferences. : 
e. We, therefére, dismiss 
e Costs and interest. 


an e >. © 
this appéal with 


| ‘The How’ble Sir Barneg 


liable. 
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Phe 18th June 1867. 
> Present: ~- : . 
Peacock, Kt., Chief 
ble C. P. Hobhouse, 


e 

e- e s 

_ Justice; and the Hon 
Judgés. hehe A > 

Suit against unincorporated or unre; 

gisgered Company. 

Reference to the High o Court by °Mr. C. D. 
Field, Officiating Judge of the Principal 
Court of Small Causes ef ishnagher. ‘eo 

Koylash Chunder Roy, Plaintiff 


a . 
A] 
Ri ee? 


` ~ versus ° ` 
Mr. Edwar€ Blis, Managér on’ behalf 3P 
the Bengal IudigfCompany of -Khalbolia 
Fagtory, Defendant. _ a 
In the case of an unifcgrporated® or unregistered 
company, the plaintiff, if hee does not kuow of: what 


“| persons the company is c8mposed, may sue the company 


by the name under which they are carrying on business, 
stating in his plaint his inability to deséribe. them 
better. oe ` i e° ° 
Case.—Tars isan action brought by one 
Koylash Chunder Roy against Mr. Edward ° 
Ets, “Manager on behalf of the Bengal 
‘Indigo’ Company of- Khalbolia Factory” 
in this district, for the recovery of rupees" 
96, for work and labour done as n ,mook- 
tear. The summons was served on: Mr. 
Ellis, who appeared through a vakeel, aud 
plended that not he, but the factory, was 
It is not pretended by plaintiff that 
Ellis is personally liable; afd the debt is one 
ou all hands admitted ‘to be that of thé 
Factory ot Company: en 
_ No certificate of - incerporation under 
Section 18 of the ‘ Indian Company’s Act, 
1866 "is put in evidence, nor'is it sought 
to be proved inany way that the Bengal 
Indigo Company has been registered or in- 
corporated under this Act or any ofher law. 
It is, in fact, admitted in a petitio put vin 
by plaintiff thas no such incdr poration or 
registration hfs ever tukew plage. Under 
these circumstancey, I do nate see howetfe 
Bengal Indigo Company apr be sued 
thrgugh ae Managery Sécretafy, or- ®ther 
principal Offivers . ` eae 
It is alleged tlfat Mt, Ellis Wis appointed 
Yangger by n deed which® empowsred him 
to sue and be, gued on behal Qef tho paréfers, 
Who compose the &-called Company. ; W he- 
ther *sugh L cowld® be conferred by a. 
deed, it is nĝbuecessary® teenquire, 8S the 
Aged eis nat in evidence: no netigo to pro- 
duée’it, hag been serve z 
dencg of itg contguts is offered: aud no * 
ground is.shewno for adiidting-sych spcond-. 
“ary*evidenece. a ge ee: 
e 


d : ho. See@ndary evis. . 


46 Civil 





-It is- coritended that Bllis having signed 
the vakalutnamah as “Manager,” this® ig 
sufficient evidence to entitle plaintiff to a 
decree ` -against the so-called Company. 


‘This admission would certainly be good evi- 


dence agains Ellis, if it were sought to 
render him personally liable on the ground 
that he had éxceeded his power. or for any 
other sufficient reasea; but it is no proof: 
as against the phrinerehip of Uliss author- 


**ity to gue and’ ba sued on their behalf. 


"Ihave said above that it is not southt to 
meke Allis -persdnally liable ; and the case 
ég therefore distingyishable fyom that ofan 
agent professedly. cowgracting for a’ priu- 
cipal whose. name is not dischosed at the 
time. In Sich a case it least under Eftglish 
Lgw), the. agent might be made personally 
liable (Smith’s Mercantfe Law, 7th Edition, 
page 163; Stephen’s Lush’s. Common Law 
Practico, puge 52 Smith's Leading Cases, 
5th Edition, Volume 11, page 321 ; Roscoe’s 


e Nisi- Prins, 11th Edition, pages 308-9; 


© Cause Court. Rulings, page 38), the High 


Davis’s. Practice of the County Courts, pagé 
330 ;-see also Macpherson’s Civil Procedure, 
-page:127). ‘The plaintiff being then desir- 
ous to obtain a decree against the so-¢alled 
Bengal Indigo Company, and this Company 
not having been registered or incorporated; 
I think the names ‘of the members of the 
partnership must be given ‘in the plaint. 
Under -Section 86 Act VIII of 1859, “ the 
name,: description, and place of abode . of the 


defendant, so far as they canbe ascertained,” 


-are.some ofthe particulars which should 
be contained in fhe plaint. In the case of 
Messrs. Robert Watson and Co.’ versus 
Roop Chand Stregr (Sutherland’s Small 


Court deided that an unregistered trading 
Company, must disclose he names of the 
members of, the partnership when suing, 
and this decision would: seem equally appli- 
Cable-where suc a, Company are defendants. 
I why refey tdgpase Now 384 of 1863, Mr, 
D. TrippeMenager of the Bengal In- 
{i o Company, Appellant, versu? Nursingh 

Noades Meter, Respondegt, 8rd February 
1864 (Page, 7, Miscelfneous Rulings, 
Sutherlaifd’s Reports for February 186%), tp 
show‘the conf€sion likely toexesult froma 
decree being passed, in sugh a Joose "manner 


‘against an wniucorpordted Company.e *- 


` At thefirst Bring of the cate in-default 


of proof thgseMre Ellis had. p3dwer to sue 
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tergd, and is ufivilling op unable to°insert 





the names of themembers of the partnership ; 
against whichf wndes the game of the “ Bengal 


Indigo Yorpany,” hê desires æ decr&. 


I therefore solicit the Gecision of the 
igh Court on theefollowing point : —“Have- 
I correctly ruled poder the * circugnstances 
that the names of the partaers must be insert- 
ed in the plaint?” goes bs 
-The judgfient of the High’ Court was 
delivered us follows by— e bs 
Peacook,.C. J.—We are of opinion that this 
suit cannot be brought against Mr. Edward 
Ellis as Manager on behalf of the Beugal In- 
digo Company-of Khalbolia Faetory The 
proper course would be to sue the individual 
members of the Bengal Indigo Qompany in 
‘the same way as the individual membfrs of 
any other firm, not being incorporated or 
registered, would have to'be sued. But it 
appears that the plaintiff does uot know of 
what persons the Bengal Indigo Company 
is composed. If that is so, we are.of opi- 
nion- that he might sue the Company by the 
name of “the Bengal Indigo Company,” 
the namé under which they are carrying 
on their business, and contracted with him, 
if at all. Bat he will have to state in ‘his 
plaint that he is untble to give any bétter- 
description of the defehdaints than that. 
(See Act VIII of 1859,Sectioti £6 Clause 2.) 
The suit will then ‘proceed aginst that 
Company, and any property Bete to the 


| firmewill be., liable to $e taken i execution 


if agdecree be obtained. i 
This qpse-is different from that ited, in, 
which it was held that in a suit by. Messrs.” 
Watson and ’Co. the names of the individual 
members must be given, inasmuch a% in 
that case- Messrs. Watson and Co.¢ ‘wer 


‘the pfaintiffs and could not be ignorant of thee 


names of the members of their òwn firm. 
i e ; e i 
1 —— =. ` e i a 


2 e- She 15th June 1867. , 
ae A o. °e Present: k : 


[Vol. VII « 


; 3 e g e ° 
The Hon’ble W. &.€Seton-Karr mde o 


e °S A. G. MNcpherson, Judges. ` 


‘ 
°. 
Sd f e. 


z ` Valuation of şuit.; ° 
"Case No. 332 of 1867. °. ` 
eg 7 -° E 
Special Appeal. from a decision passed by 


“y 


<me Judge of Bhaugulpore, ‘dated the® , 
|” 18th Febeuary 1867, reversing a decision 
lowed time for dig so. The plaintiff yow, “passed by the Moonsiff of that District, 
admits*thatethe Cympany has not, been regis: | >` daged the’ 30¢h July’ 1866. -77 5 °t > 
t e, 3 ê p A . 
e i j s 
e : . @ ` 


. „and be sued on the part ef the partnership, 
T directed thp eplaismt to*be amended afd.al- 





` 1867.] - 


e the real vafle of thé claim was.to be ascer- 


e 
OiP a 


d a@ a , 
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7 we 
Shaikit Muzhur Alj (one of the Defgndagts) 


oa, Appeliagl, on ° 
» i e * e.’ 9 
VETSUS is ee 


eo. 2 


Mussamut Bdoo .(Pluintitf) "and others 
$ ` i e 
(Deféndarfts) Respondents. 


ee °, 4 
Messrs R. E. Twigale and®C. Gregory 
‘for Appellant. S 


Baboo Debendro Nara ° Bose for 


s Respondents. 


If at the Qeqring of a suit it proves to be undervalued, 
and if tke Court would not have jurisdiction to 
entertain it if properly valued, the suit ought to be 
dismissed. 


Tt is only at the time of presentation of the plaint that 


the plaintiff in a suit which has been brought in a 


Court in which, with reference to its proper valuation, 
it should not have been brought, can claim the benefit 
of Sections 30, 31, and.32 of the Code of Civil Procedure. 


Hacpherson, J—Wwsen this suit first 
came on for hearing in the Moonsiff’s Court, 
the defendants took the objection that the 
suis was ungervalued. The Moonsiff, on 
investigation, found that this was so, and 


' that, according to the proper value, the claim 


was not teghizable*hy him at all. But he 
gavesthe playgiff three days within which to 
put in an additional stamp of rupees 84; upon 
which stymp being put in, the. oonsiff 
“apparently intended to return the plaint in 
order that it might be again presented in the 
proptr Court. The plaintiff failed to file 
tħe haditional stamp, and thereupon the 
Moonsiff dismissed her suit with costs. ° 


The pleintiff appealed from, this decrge 
and contended that the suit was not under- 
valued. he Principal Sudder Agnegn agreed 
with thé Moonsiff in thinking that the duit 
was undervalued, and that te pr@per® value 
was such that thg suit would not 1i8 af all 
in? the “Moonsiff’# “Courf,. although, “he 

edid not quite agree wit the eMoonsiff, ss 
to the details of the calculation byfwhick 


tained. °But the Principal Sudder Ameen 
*gonsidered that®the Lower Court ought to 


e have flowed the plaintiff p longer time 


than’ it did, wherein to filo the additjonal 


a stamp, and accordingly reversed “the decree 
which had beet passed, and remanded the, 
> s e . 














engo to the Mooiff that he might allow 
the plaintiff a week’s time to enable her to 
file the necessary stamp, and might then 
make such orders as ehe deemed proper, 
each party paying their own costs of the 
appeal. e 


The defendants are the appgllants before 
us. They seel to set aside the oyler of the 
Lower Appellate Uou?? and to revive that 
passed by ‘the Moonstff, onhe ground that 
the order of the Principal Sadder Aneen is”? 
not warranted by the Code of Civil Proce-- 
dure, and therefore is ote which hè atd no 
power to make., am e ee 

We think that the order of the Lower 
Appellate Coart is wrong, and that the decree 
of th8 Moonsiff wês right. Pes 


. © - 

The ‘question as, tothe valuation did not 
arise upon the faceof the plaint. _It, therè- 
fore, was not raised at the.time of filing the 
plaint, nor until the first hearing “which 
came on in due course upon the return of 
the summons. Consequently, the provisions ° 
of Sections 30, 31, and 82 of Act VIII of 
1859, all of which are Sections relating to 
the first presenting and filing of the plaint, 
do not apply to the present case at all. And 
the Moonsif, finding at the hearing that he 
had no jurisdiction, on account of the real 
value of the claim, ought, in strictness, as it 
seems: to” us, to have at once dismissed the 
suit, on the ground that he fiad no jurisdiction 
to entertain it. But the Moonsiff, not in the 
first instance adopting this course, followed 
the directions, or rather the, spirit of Section 
31 of Act. VIII of 1859, and gave the 
plaintiff an opportunity of correcting her 
error. Of this opportunity the plaintiff did 
not avail Kerself, and the Moonsiff then 
dismissed the suit. Under the ciréuenstances, 
we are at a los¢ to conceive what other 
decree the Moonsiff could haveemade.. The 
Lower Appellate Court has réversed the 
decree on the ground chiefiy that the Yw- o 
aiff should have` Riven thæpmiatiff a longer 
time wheręjn to file the @ad@étiofal samp, 
But the proper decree for the Noonsiffetp 
have made in thefirst instance Wns % Simple 
decree dismissing the suit gvishout-any fur- 
ther frovision or order as to filing "an: gddi- 
tional stamp?® And the fst order ‘of the 
Moonsif giging the Splaintiff time’ to file 
an additional. stamp, and “the ®rder of the 
Pwincipal Sitdder Ameen aP@ alike dt. war- 
ranted by the Code of Civil Begedflure, and o 
are illegal? 0° wos 


Tite rules as to 


the vgluatioa of suits are 


‘in themselves sufficiently „timple, “and ` if 
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As s— —_#___ee ° 
f parties chose.to neglect th8se rules, they do|“ Her Mjjesty Ine Council, can be adtnitted, 
so at their own risk. ‘If there is gny douly |“ unless the appaart give security to the Ba- 
as to what is the proper valne to be put upon | ‘“tisfactign oftthe Ceurt, Or the Payment. of all 
n claim, the opinion of the Court can always | ‘‘ such Rasta as the Court may thifk Hable 
be taken, and ought ‘always to bg taken, | “to b@fucyrred by the. appeal, as well as 
upon the poiné at the time that the plaint is| “for the performange of such orders or judg- 
presented. And it is at the time of pre- | “ ment as Her Majesty, her Ifeirs, or suecess- 
sentation of the plaint, —and ®ot afterwards | “org may, think fit to make dherefipon.’” 
when the case comes om for hearing upon®the | _ No security for costs, &c., having *been 
return, of the syfnmons and after the appenr- gfiled with thi application to bee Allowed fo 
*xnce ‘of the defemdant,—that the.plaintiff in nppeal to Her Majesty sin Council in formg ° 
asuit which has been. brought-in a Court! pauperis, this application might have been 
in whighe with .reference to its Proper | returnedeto the applicant, were there ®not 
yafuation, it should not have bgen brought, | some reason to goubt whether -the practice 
fan claim the beneftt of thdse Sectiens of, based upon the above rule is not out of, date, 
the Civil Procédure Code which bear upon |- Regulation XXVIII of 1814 which proba- 
. the questien of valuation, In’ the pwesent | bly gave sanction to if, having been repealed . 
- instance, the plaintiffetot only did not’ avail | by Act X of 1861, and there beipg, besides, 
`- herself of the opportuyity of putting in a|rulings of Her Majesty’s Privy -Canfeil of 
snfficient. stamp-which the Moonsiff gave her, | dates subsequent to the rule and- ‘which are - 
~ .but in appeal contested the declaration that | adverse to it, : 
shë hide undervalued her suit. : She in| In the ense reported at page 114 of 
= [fact elected: to stand or fall by the decision | Volume IV. of Moore’s Indian Appeals, it 
*asto whether her valuation was right or | appears to have been held (see marginal note) 
not. The decision of both Courts-is against | that “although the Courts in India admit 
her: and we fail to see’ that the crise -is--one | “a party to appeal to England, in formå 
“in which the application -of the ‘strict law “ pauperis, yet the appellant ought to make 
ean be said to work any nppearance even | “ special application to the Queen in Council 
of hardship. ` ee ““to™-prosecute such appeal in Jorma pau- 
- The decision of the Lower Appellate | “ peris.” i s 
Court is reversed : the order of the’ Moon-|. And from a more recent ruling in Moore’s 
- giffs Court, dismissing -the plaintiffs suit, is | Indian Appeals, Volume X, page $33, quot- 
` affirmed : ‘and the’ plaintiff (respondent) will | ed by Mr. Macpherson in’ his. ‘Practice in _ 
~ pay the whole-costs of the suit both in this | the Judicial Committee pf the «Privy Coun- 











and the Lower Courts. oe cil,” page- 220, it wuld appear® that’, Her 
k emi °? => + “| Majesty’s Privy Council ha®™ allowed an 
R = PORR appeal ¿n:formå pauperis on the application 


of the appellant, setting forth the facts ofe 
his ‘case .and praying for leave so to appeal; 


and has dispensed'with the usual secuşities 


° ; i i ae 
The 15th June 1867, - : 
x “Present: lea i 5 : 


SE for prosecuting the appéal. o 
The Hon’ble E.'S. ‘Jackson Judge." I beg, therefore, tle orders of the Judge, 
oe oe o.. i ER ac | presiding in the Miscellaneous e Department 
Appeal to Brivy  Courtcil— Forma upon the points :— er, eee 
œ ` Wguperis—stamp Duty—Security— | - !s¢—Whether an applicationelike thfs 
Costs, ef @ — 0 ; @| should be gnade, to this Court or to Her 
eg ee ol Oe a 4 «a | Majeaty’e Prisy Council. | a ` 
G qo owad Ali and ae Appe ants toe 2nd? I¢ the ifpplication ‘may’ be madg to ® 
“e°. @  Engignd../ "| this C8urt, is ¢t to be regived without he o 


~ An applietion fo Appeal to thé Privy Coufeil 4 Seciirjty for costs yof the “ppeal and without 
paar isda. KAE A the Foal Goust ge i the a or thY cdats of translation, g&o. Pe 
stamped . paper, and sacgompanied byeg certificate of : Jac son, Ja] think the applicetion fhight 
Counsel that there is* a’ rgaSonable groynd ‘ef appeal; properly -be made to this Court, and stamp . 
` the usua? gecurity 'for@@bsts being giver’ and the costs of duty might be dispensed with ; but the ‘usual-> 
e translation Qepõasd. ¢ . e ©. °, e _| Security for costs must be given,. ead | the. 
tea err Tee Cais of translation must also. be depositeh ° o» 
2 Deputy Registrar.—A ccprv1N@ -fo,* the Moreover, the application would have to bee 
resolution of the byte“ Sudder Court of the accompanietl by a céYtificate p Counsel that ° 
15th of Aptil 1931, “No pauper, appeal to- there, was d-reasonable ground of appeal,“ ° 
e 


e e e T 

° . : i f 
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The 17th Jut 1807. e. ~ | file from their commencement t. the judg; 
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oe. rots . = ment, however, refained unsatisfied. 
eee er or, " ie EE N In thegear 1860 Motee Singh executed 
The Hon ble H. V. Bayley aad W ., Markby, | a mortgage bond in respect of his share in 
: m oae Judges. ° ‘Se. the entire talool ‘in faor of the defendant 


Kaleo Pershad ï and agnin in 1861 executed 
a similar mortgage-bond in efavor of the 
‘same person to secure a further advance. 
Under these “two mortgage-bo ds, Kalee 
Pahad obtained a decree for’ the sale of 
Motee Singh’s interests in the entire talook 
J on the 18th August 1863¢,and sold it to”? 
petsoas who are defendaats in this suit. © 
Priot to this sale in exectttion, but ©Subges 
quently. to the two mortgages in favor ob 
Kalee'Pershad, fresheproceedings had been 
taken by Ram Dyal on the decree which he 
held fo the suit éf Jgnuary 1868, and he e 
obtained a fresh order “for the “sale of the 
entire talook. The® property was put, up 
for sale on the Sth May 1862, and the plaint- 
iffs became the purchasers. ‘The sabe wits ` 
confirmed on the.17th June 1862, “1nd tho” 
plaintiffs got possession. | ` é ° 
These facts have all been found by: tha 
Lower Appellate Court. The plaintiffs have 
tried to contend that on the proper ‘construc; 
tion of the bond of 1854 they are mortgagees, 
not of the mouzah only, but of the entire 
tnlook ; that- according to. a common , 
practice the name of- the principal mouzah 
only is mientioned.;- and that under the words 
“ Mouzah .Tirhoot Kewut Gowur, aslee and 
dakhelee,” „all. the other 19 \ mouzahs_are 
included, But there is nothing on the face 
of the bond to show that thg parties intended 
by these words to describe the entire talook ; 
nor'is there anything in the frees found or 
in the evidence, to lead to, the supposition s 
that all these mouzahs are subordinate to, 
and included within, the singleeMouzah 
Tirhoot Kewut Gewur, so as to come withia 
‘the ordinary meaning of ethe word 
« dakhelee.’ On the contrary, the Tower 
Appellate-Court has found that. the siga æ 
wouzah only, and Mt the entire talook, is 
comprisedgin the bond® ofe 1854, ,This . 
cortention, therefore, fails. en oa 
‘The plaintiffs Yaveealso conMndtd “tlrat, 
otwjthstanding that _ the @xecutjon. proa 


_Exedution—Attachmight 
‘ Cas No.*247 of 1867. 


Special Appeal from a décision passed by 
“the Pritgipal Sudder Ameen of Tirhoot, 
e dated the 24th September 1866, reversing 
a decision passed by the Sudder Ameen 
f that District, dated the 30th Decem- 
ber 1865, e° * 
Khadem Hossein Khan and others 
(Plaintiffs) Appellants, 


versus 


Kaleo Pershad Singh and others 
(Defendants) Respondents. 


- Paboos Debendro Narain Bose and Roma- 
nath Bose for Appellants. 


Mr. C. Gregory for Respondents. 


` Whete a decree-holder has applied for execution ‘and 
has proceeded up toa certain point in the execution, and 
then the execution proceedings are set aside in toto, the 
property cannot still be considered as under attachment! 
for the benefit of the decree-holder. ware 
Markby, J—In this casé the plaintiffs 
sued for confirmation of their -possession and 
for registration of their names as owners of 
alt gundas 2 krants 3 dants share in a 
talook which they alleged that they had 
purchased at a Sale in execution of a decree 
on the StlteMay 1862,eonfirmed ou the 17th’ 
Jung 1962. æ A s 
Tt appears that one -Motee Singh-was *the 
ejoint-promrictor with Jothoo Singh of a1 
canna 1 gundah and 1 krant share of Talook 
Tithpot.Kewut Gowut consisting: of several 
Yloneghs, one of which bore the same. name * 
„as the fnlook, ` Was E y 


Tú the yer 1854 Motee Singh executed 
q mortgage bond in favor of ane Ram Dygl 
Misser in® respect of his share in the single 
Mouzah Tirhoot Keyut Gow§r nud its 
appurtenances only. Ram D§al- ingtiduted 
© -n guit on this bond ‘on 16% Jantary -1860, 
e Dut asked for and gbinined a edtamon fhoney- 
decree only. In’ éxecutign eof this. decree, 
e ho attached the whole talook on the 25th April | ceedings ‘were struck, aff the ,@le,° the. patira 7 
186%e Subseqyently, under e citcum$tances 'tAlook gtill Tetaamed under attachment in 
ʻe whiclf hgve-not been stated, these execution | satisfaction ef Ram Dyw’s, decree in, tha“ 
e proceedings were “ struck off the file,” by j suit-of Janury 1860, aed Var eae 
which I underftand that they were either the sybsequent mortgages to Kalee Pershad 
e yoluntartly abandoneg by the decree-holdgr, wéré. void as° against thoieunder the ° 
or put an end to at the request of the jidg- ptovistoris Of Sectiof 240 of Act VIIL. of 


e ment-debtor, tnd wholly removed from the 1859 This notion thag fine attachment `- 
e - 7 ` . e > 7 
aS af . ate so 5g ot ns 
= e . e 1 
-e °’ e >» ° ee a a Fy ` ë Pad 
j ind e kd % e ' 


. : e 

Rulings. [Vol. VIIL.: 

a A & e 

a ee Gs M e 
Temains in force after the execution proceed-| file, the whale protéedings were wiped out œ 
ings in which the attachment was ordered frop the very fofmmeneement, and the par-, 
have been struck off the file, appears to be n| ties steod just as.of 0 suit had ever been 
modern one, and to have origiuated in certain brought. e Tt fə indeed obvious that so large 
expressions used by éhe Privy Council in the! a coftdhéian was unflecessary for th€ nppel- 
- ease of -Raja Mohesh Narain Sing) versus | lanta, Sut the words used “in the judgment 
Krishnauunde Misser, at page 337 of the appear to me to shew unthistakeably. that 
report in the 9th Volume of Moore’s Indian f their Lordships considered thet the objection 
Appeals. Tf that case, an osder for sale of wasetaken,in this form ; and being 2 purely. 
“certain prBperty in satisfaction of his decree ‘technical objection to the title of n ptrson § 

, Was oblained hf the deeree-holder in 1843./ who had beeg -9 years in possesion, they 

ee In compliance with’ the Regulation XX of may very reasonably: have, held the appep ° 
1795 fhen in force, a copy of the decra was | lants strictly to it. ~~ °° . 


A to the Board of Revenge, and This, think, disposes of the case in Pie 
o t 


iMe Collector wgs duly authorized to proceed Privy Counefl.* All that was there decided 
with the sale. Four sales took "places under was, that if, in consequence of a decree- 


] y 3 ae » pt A 
. this-order which. were” never Te bY Í holder failing in an attempt to“execute his 
the purchasers, and, subsequent moe AS decree, the execution “proceedings are taken 
- cution proceédings were taken off the file. off the file, the proceedings in ethe gvhole 


„In the year 1845, a fresh order for sale was suit are vot ther : 
, dm thy S40, & Ive ka i thereby nullified so as to* compel 
. obtained from the Civil Court, and on tliis the plaintiff, if he still wishes to enforce his 


occasion the decree was not again transmit- claim, to commence hi : 
: x : 8 suit de novo. 
_ ted te tee Board of Revenue. Thé property Pte pieces ; 
was sold under this second order, and many | Tt remains to consider whether, independ- 
ently.of the decision in the Privy Council, 


years afterwards -an ‘attempt wos made to, pasa e 
upset this sale onthe ground of irregularities, | there is any ground for saying that, where a * 
> decree-holder has applied for ‘execution, and 


` one objection being that the decree had not r iror 
been transmitted to the Board of Revenue | BaS proceeded up to a certain point in the 
. execution, and then those proceedings! are 


in compliance with the „Regulation. I i P 
appears to have been contended that-a second | WBolly removed from the file. (by.which—E -= 
understood “it to be meant: that they are 


.transmission of the decree was necessary, Bonn at 
because the order under which the sale. took | Wholly, set aside), the property is still to be 
i considered as under attachmentefor the bene- 


. place must be. considered as having been 
_made-in a differEnt suit from that in which fit of the deeree-holder, a 
. Turning to the Code,git appenrg that the 


the first order was made. It.is with -refei- ( 
atteghment consists ian order of the Court 


ence to this objection -that their Lordships 
observe that “Jt would be. contrary to prohibiting -the defendant fr alienating 
“ general principles and a senseless addition the property, and all other persons from 
7 “ to all the vexations of delay in the course’ receiving the same.- And when tle execu» 

‘ of procedure tg hold that when, for any | tion proceedings are; as here, set aside im 2° 
“reason, satisfactory or not, thé execution | foto, this order is set aside with them. Arid 
“of a fial decree in a suit’ fails, or is set | it seems to me impossible, to contend, thag, 
after ghe order of nttachinent is set aside; 
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“ aside, ànd the proceedirfgs as regards that. 

“t exgcutioneare taken off the file, the whole’! the attachment remains. or ‘ 

‘ suit is discoytinued thereby, and the i 
œ ‘ebyther proceedings for the same ` purpose 
“are to beec8n@idered A taken in-a new 
„f sust? “The” Mots of the cage and the 
ewuments of Counsel are- not. fally 
repottea, a@@l ‘the nagure oof the objection, 
therefore, caw nly be gathered from. the 
expeessions uged in the judgment.” Bat 
Iam conyinefl by theeus® *of the woad- peen St äsidesn zta: 
“discontinued, .*-% yelfknoten - technical | - no aed AO mw, ge S . 
expression &f Ehglish Law, (see A®chbold’s |. . Reverting to the facts of this cas@as-above 
_ Practice of . thé’ Court of Qurten’s Boneh 'sta®d, and cleared of thes objections on 
e by Chit, tect 5eChapter XVILI)-thtt éhe | behalf of the- plaintiffs, it is plain that, with . 


e It is,-of caurse, not necessary #hat, ever 
failure of a decree-holder to carry out his 
executign.t@a succesgful issue, should lead 

to ‘tlteexecuflgn proceedings being Set aside 

in foto. . The eXecution proceedings may, as © 
far as © am ifivare, be set aside from F o 
point-, But I haye to deal now with a case 
iù which the ‘execution proceedings have, 

-> se 


contention Went to-thts fall length ; shat by | ths exception of the gingle mouzah whifh’ > 
taking the,emecugion firocéedings” off the hasbeen mgdrigaged to Ram Dyal, the plaint- ° 
$ e bd tes A oe : a E D ; 
e e e 3 e. D 8 . : - e-.- ë 
s e ` A e 
e . i . é A e 7 . : 5 e ‘ e e e e e e. 
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if only bought subject tê Kalee Pershad’s PAppenis, page 337) is one on which I have 


lien. Kalee Pershad ‘hash, therefore, with 
this exception, a right ag aginst the plaint- 
$ : é © 

iffs to carry ou® his ‘decree of an ede 
1863 for. the sale of the entire talook in 
satisfaction of’ his claims under the two 
mortgage-bonés executed in” his favor,- and 
the defendants, who purchased andere that 
decrée, have, to the same extent, a right tô 
possession &s against the plaingiffs. It wase 
ġo contest thes righis of the defendants 
that the present suit was brought, and the 
suit was therefore so far rightly dismissed 
by the Lower Appelinte Couet? ` 


Some question might arise as to the plaint- 
iff’s right, with respect to thé single mouzah 
mortgaged to Ram Dyal in 1854. Ram 
Dyalghas*never yet put in force his mortgage 
security upon this mouzah; he has only 
obtained a coinmon money decree under which 
he has ineffectually attached and sold the entire 
talook. But though the plaintiffs’ title may 
be incompleté, yet it is. capable of -being 
completed, and probably Ram Dyal would 
be bond to complete it for them by enfore- 
ing his, mortynge of 1854, which, to the ex-. 
tent of this monzeh, is prior nnd, therefore, 

- _ superior to-the mortgages: of Kulee Pershad 
under which the defeudatits claim. ; 


It would be a question of some nicety 
requiring a “ood deal of further enquiry, 
whether or no the plaintiffs eould maintain 
their posgssjpu agajnst ‘the defendants in 
respect of this mouzah-; but'Mr. Gregory 
on behalf ofthe defendants has very: gro- 
perly and very prudently consented that the 
decree of the Court below shall be modified 
and the plainfiff’s possession confirmed to 
the extent of this mouzah. eects 

e Tite decree, therefore willbe that plaint- 
iff’s possession of l4 gds.-2k. 2d. oùt of 
the ehtire 16%nnas of the. Mowzak ‘Tirhoot 
Kewut Gowur, aslee aud dakhetee, be cor | 
fired, and that they retain possgssion of the 
same without interruptipy by thesdefendants,: 
anal that the plaintiffs be registered p® the 
records of the Collector as ‘proptictgrs eof 
o tug suid share. = 'p i an 

The rest of the plaintiff® chim’ wil be 

“dismissed with all the costs of both the @ourts 

below* and ého plaintiffs will pay to the de- 
= fendants ethe costs of this appeal. 


Baylgy, J.—t concur in this judgment 
e The view of my learned brother Markby, of 
the intention’of Her Majesty’s Pyivy “Ceun-, 
ecil in the éas8 of ‘Mohesh Narfin’ Singh, 


`o 


` 


. - ° $ ` Py 
e versusKishuanund Misser (9 Moore’s Indian, 
: e mf * ae = 8 a, 
ze e e bd e ` . 
e e 
? . is e ~. 
. Pee im i e, ° 


in previgus cases acted. I quite agree, too, 
that the plaintiffs rights in law are confined 
to the 14 gds. 2h. Md 2d., share of the 
single willage, aslee and dakhelee, and not of 
all the villages (28), aslee and dakhelee, 
which form the entire talook. , 


- Ip this view I think the deeretal order 





proposed is correct. a 
j 7 o ° oe 
28, r 
e ans he i e 
e The llth March.1867.° 0° | 
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e Present: o 


The How’ple J. P. N6rman aud W. S. Seton- 
é ” Karr, Judges. 


Tahomedan Late—wid 


low—Dower 
_ Gion for)e-Eimitation. Š 
: Case No, 94 of 1866. - 
Reqular Appeal from a decision, Passed 
by the Principal Sudder Ameen of 
~ Putna, dated the 28th of December 1865 -` 
Mussamut Janee Khanum (Plaintiff) 
- Appellant, 


Versus - 


` .Musgamut Amatool Fatima Khanum 
(Defendant) Respondent. 

Buboos Kishen Kishore Ghose aud Dwarka- 
nath Mitter, for Appellant. 


_Baboo Unnoda Pershad Baneriee and Moon- 


shee Ameer Ali for Respondent., 


The widow’ of a Mahomedan in possession of her 
husband’s estate under a claim of @@wer, has a lien upon 
it as against those entitled as heirs, and is entit ed to 
possession as against them till her claim of dower is 
satisfied. Se ae 

Where ao Mahomedan-widow -wagimpropevly deprived 
of a portion of such estate under a decree in a suit 
by an heir of her husband, the question as togher right 
of dower having been before the Court, but not disposed 
of by the Judge in that suit,—ILeip that th@heir must 
be treated as, having taken the-propesty subjegt to a 
right of lien which was not divested by the decree in 
the former suit. » . 

A suit by such widow against the peir who has agea 

pr to establish her lien & one,the @neaigon of which is 
either governed by Clause 10 Section edet RIV of 1859; 
or, if she'sues@o enforce her lioi on landed propéftty as 
subjêet to the lien, Clause 12 may, apply. © 0o 


Norman, J.—Tais is a suit ey. AimatBol 
Patina Begum, widow of ®uSuddoek - Hos- 
sein, to recover from AInssaaye Janes dha- 
nfm, the mot er of Tusuddook Hossein, 
rupees 15,008, allegedsto® be dug from ethe 
defendant on%acceunt of “the, ee moujjul 
d ‘doaver ‘Which had beon payable to the 
platntiff on the Gegth of hêr hdSmnd,, under 
tho folfowing cigcumigtances. °° 7 

Tusuddook Hossain: 4fed 10%1845.° On 
his tenth, the whole of his@Sropeyty came to 

. . . : 


e 
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the possession of the plaintif who held h| Ia the Sirnfjyth i ise said there belang | 
sume as in lieu of dower, alleging that H to the® property of" a person decensed four . 
had been given up to her by an ikrarnamah successive dutfes f be® performed, by the 
executed by ‘Cusudfook Hossein in 1835, Magisgete® first, his funer® ceremony and 
and that the surrender had been cenfirmed | burial &c.;*next, the discharge of his just 
by an ibrananfah or deed of relinquishment | debts from the whole oføhis remaining 
executed by the now defendant. effeets ;, then, the, pnyment®of hig legacies 
The now defendant having brought aguit | Ut *of the third of what renfiins oon the 
for her share ofethe property, as the mother | debts are paid ; and, lastly, the distribution 
eonnd heiress of lusuddook, Yeclaring the? % the residue amongst his succeSsor, Sc. 
ajlege@ ibranntiah and ikrarnnmah „to be| We mny observe that the dower due froh 
fictitigus,gobtained a decree in the Court of| the estate of a decensed Mussulman js a 
tle P&ncipal Sudder Ameen of Tirlfoot, on | debt, which, vith reference to questions of 
“the 80th of Seftember 1859. This edecree | priority, stands*exactly on the same footing 
was .uffirmed by thdJudge on appeal in|as any other debt of the degeased. See 
March 1960, and the Judge’s Wecision was | Macnaghten’s Precedents Of Marriage, &c., 
è upheld by the late Gudder Court on Special | Case XXIII, p. 274. 
appeal on the Sth of June 1862, the Court} Jy Maenaghten’s Principles of “Mfdhome- 
finding that the two deeds -wero not proved. | dan Law it is said, Chapter 1 Section L 
Tn execution of this decree,the defendant para, 5 :—“ Debts are claimable before lega- 
obtaite possession. The plaintiff now sues cies, and legacies (which, cannot however ex- 
for dower trenting her cause of action as | ceed one-third of the testator’s estate) must 
* having arisen on the 8th of September 1862 | he paid before the inheritance is distributed.” 
when the plaintiff obtained possession under | See also Case XXIII, Macnaghten’s Prece- 
the decree of 1859. dents Of Marriage, &c., p. 274. j 


The defendant objected that the suit was | In Mncnaghten’s Precedents Of Inherit- 3 
barred by limitation. z ance, Case XVI., p. 94, it is said :—" Ifthe | 
amount specified as dower exceed the ` vnlue 
of the estate, the heirs will not be entitled to | 
succeed to nny part of it ; but the whole will 
appertain to the wife in virtue of her claim 
of dower. If the amount specified fall short , ° 
of the value of the eagnte, the praseads must, ' ° 

For the defendant in appenl before this | În the first instance, be applieġ to satisfy the 

Court, Baboo Kishen Kishore Ghose argued | Claim of dower.” Several uuthorities are 

that the cause of action in a suit for dower | cited. s : 

is the breach of contract to pay the dower;| These quotations are sufficient to shew BPJ 

that this cause of action accrues when the | that liquidation of debts precedes the 

dower becomes payable, vis. in this case on | distribution of the estate to the heirs. ® i 

the death, of the plaintiffs husbund in 1845 3 r Pr p ndt cts 

that ey dgfendant having dispossessed the ue Mosangticn’s gape Debt ate ae 

plaintiff under a decree of Cart in n suit in “A man diag being indebted to pis wile for j 

- çh the defeñdant, if she had any right in her dower. Has she a lien on the persoal 
respect of herodhyver, might have successfully property left by her husband, in satisfaction 
assetted ft, teis Guster cannot be, treated as a | of sich dower, in preference to the other 
goong giving the plaintifi a fresh right of | heirs?’ e °° å 
nijte e @ . *A®wer.—e“ If the offer heirs pay the 

There is a Gorfflict of decisions in the cages | Wdowy the ampynt of hèr dower, she haf no © 
in fhe late Sider Court on tye subject of the [lim on the pibperty left by her husband, 
right ofa dowregs to tak@hnd hold possession exceBt for har legn! shure of the inherigance ; 

of her hugband's property undtr agelaim of | 99d if they do not pay Ier tHe amount Of 
dower and” as é the period ef limitution ir her dower, she has in the first® instance « 
suits fop dower. . e ° |a“prior claim on accountof her dower on 
eS ° ae oe the property left by her husband, Whether, 

It is convenient tht we shduld examine |Téal or personal. ©The residue, after Mer ° 
first the primciples of Mahomedan Baw as | claim is euatisfied, will be divided between, ° 
laid dow? ine tho books of authority, nnd | her and the other heirs atcording tọ their , 
then tonsfder tho cases so decidet. 5 respective shares of inheritance.” ° 

°. ; 7 P at . 7 6 s A <.. 4 
, 


The Principal Sudder Ameen overruled 
this plen holding that the cause of action 
must be. deemed to have arisen from the 
final decision whereby the plaintiff was 
thrown out of possession, 
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A In -Macnaghten Precedents Of Marriage | Pugwa, 6 Moore’s Yndian Appeals, pp. 219 


ETA Case XXIV, p. 275; ifs sajd :—9There 
‘is a distinctton between ney aud odher, pro- 
perty in cases of dower, viz, that the gvidow 
lis at liberty to dake the former description of 
‘ property over vahichsliehas absolute power $ 
| but as togthe ofher properfy she is entitled to 
| does *not become her property absolutely 
\ without thé consent-of the hers or a judi- 
i ainal decree. Whege the debt is large and the 
property small, the former necessarily ab- 
sorbs the latter in spite of any ®bjection 
urged by the heirs who, until they. pay the 
debt, have no legal claim against the credit- 
or in possession to deliver up the estate. 


~The lien of the widow for her dower, 
wheter prompt- or deferred, is declared to 
exist in’ Case XXXII, Macnaghten’s Prin- 
ciples Of Marriage &c. p. 285. - 


These texts nnd cases seem to us to estab- 
Jish the positión that the widow “of a Mus- 
sulman in possession of her husbands’ estate 
under a claim of dower, has a lien upon it 
as against those entitled as heirs, aud is en- 
titled to possession of it as agaiust them 
till her cluim of dower is satisfied. 


Tle cases of Gholam- Hossein- Ali versus 
Zeenab Bebee, 1 Select: Reports, p. 48; 
Wajeeb-von-nissa Khanum versus Mirza 
Hossein Ali?1 Select Reports, p- 266 (see 
the Futwa of..the Law. Officer in note, page 
268) ; Momed NoergBuksh versus Budun 
Chand Bebee, Sudder Dewanny Ada@lut 
Reports, 1852, 885; , Special Appeal 
No. 1523%0f 1862, before Sir Barnes Pencock, 
Chief J%stice,- and. Mr.. Justic8s Kemp, 
Syed Atahur Ali versus Altaf, Fatima 
aude others, . decided. -February 6, 1863 
(not. printed) ; and the case in the’ Privy 
.Couneil in’ “Ameerunfisea versus Méorad- 
conissa, 6 Moore’s Indian Appeals, page 
.222, appear to have been decided in accord- 
ange with*the above . principle, - - 


It was’ argued in- the last, ħumñed’ cense 
tlfat the plaintif was the hgw-atjawe and, 
“ns the deed of dower was dispyted, he was 
enéitled,-by they MAhomedan Law, to be put 
in possession of the decefséd’s. real *e8tate, 
ethe gvidow’s remedy being to, establigh thg 
deed Gf dower ley a suit-at law. ' But their 
° “Lordships did not accede to that argument: 
The -case is got quite conclusive. of @¢the 
questian now before’ the Court, because 
* there the contest wns - between Sheaf; 
and the rights, of creditors as against Reirs 
*of the Shen “seet appear- to be somewhat 


° Jorge? than in the case of Soonnets—See the’ 
























a lien on it ag secnrity for the debt, ahd it} 






and 220 and compare Macnaghten’s Prece- 
dents.of Marriage, &e, Case XXIV p. 275, 
and Case XXXVII, p. 290. ; i 
According to.the` Shea doctrjne the cred- 
itor has power to` sell landed property 
to an amount syflicient to satiséy the dower 
witkout recourse to thg public authorities. 
According to the Soonnee doetrine, the cred- 


debtor,and-cannot take it ovef so as to fequirg 
absolute title in satisfagtion of the dower: 
without consent of the heirs’ or a defree of 
Court, 2 x 

In the cases of- Mfssamut Wuzeerun vs, 
Mahogned HosseingKhan, 7 Selece Reports, 
page 84°; and Ranee Baksh Bebee vs. Nadir 
Bebee, -3 Select Repgrts, page 59, cited tn 
the. case before the Privy Council ; Bebee 
Salamut vs. Sheikh Moula Buksh, 5 Weekly 
Reporter, page 194, where the Com? gato 
possession to. the heirs leaving the widow to 
establish her right to dower by suit, the 
Court appear to have overlooked the fact 
that, in depriving the widows of possession, 
they were destroying ‘alien given them by 
Mahomedan Law.” No authority from” any 
book of Mahoniedan Law was cited in sup- 
port of the course taken by the Court in thes 
cases, and.apparently.no Futwa of the Lawe 
Officer was called for'on this point. The 
same cbservation applies to the case of 


itor has simply a lien on, ahy Jand of the. 


| 
| 


Sheikh Bebee vs. -Ranee Buksh Bebee, 5° 


Select Reports, page 105. ; 

In ‘Althofoorissa vs. SBorma Khatoon, 
S. D. A. Reports, 15th June 1869, page 634, 
the Court refer to. passages in pages 275 and 
290 of Macnaghten’s-Preceflents. But they 
wholly failed to observe that, althqigh, ac- 
cording to the, passages cited, the widow 
could not be deemed to hold undgr “an abso- 
lute and proprietary title, she might* still 
be entitled to retùin'possess®n by virtug oof 
her lien. era %, 20% 
°. ee 
` We are’ gtrongly ‘dispos@d eko think, that 
these five vases are il conflict withethe pris 
ciples of Mahcinedan Law if, indeail, thee efrlier 
cases were not in effect virtually overruled by 
tlee-cfise in the 6th Moore’s: Ipdien” Appeals 
alveady referet tq, Howev®r that may be, 
we think wegmay ‘hold that when a Mahom- 
edan” wèdowe > who has actualty > obtifined 
possession of the estare Wf the @écensed 
husbefd, has. been deprived ofmpsSssion by 
a decree im favor®ef *heirs who take with 
notic@ of the, Bxisfencaof dg clnim to 
dower, „aud more parti€ulgrly® where her 
right to saé to establish hey* cluint to* dower 


x 
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has been expressly reserved, we may tipat èe. Tife 48th Jung 1867. a ie 
2 Ne net a Pking tiy property ava to al o- i Present: , 
z ten which is hot divested by the decree. | mur 1. oe yi , e 
| The maxim applies ©‘ actus enriœ neminem phos ete H. V.Bafley and WeMarkby, 
gravabit.”? In the case’ of. Mahomed. Noor . EJES: 
Buksh versus Buddun Chund Bebee, S. D. A. | e Bjectmopt—Prior rent. 
Reports, 1852, pp. 885-890, the lien | Case No. 256 of 1867 under Act X of 1859, 
iota as cit a putyi tom the Special Appeal from adecision passgd by ¢ 


the Judge of Midnapore, datgd the 19th 
February @1867, affirming °a decision 
passed by the Deputye Collector of that 
District, dated the 26th November 1866. 


e 
e. If this is so, the” cause of action in the 
presene suit, which, when closely examined, 
nfay be properly termed a suit'to giye effect 
tothe Hen of thé plaintiff on the sleare of 


dhe defendant, emay very welb be treated Madhu. Chenier ae Defendant) : 
as having arisen either rom the date $f the PI $ ` 
final decree by which possession was adi verses 5 

e judged to %he defendayt iif accordange® with Sidhee Nuzeer Ali Khan. (Plaintiff) 
the view taken by$the Principat Sudder - Respondent. ee 


s e 
Mr. R, T. Allan avd Raboos Sreenath 

Doss. std Hem Chunder Banerjee for 
‘ Appellant. À . 
Mr. 0. Gregory and Baboo 

Dhur for Respondent. d 

No subsequent interruption by Ain B's occupation 
and enjoyment of land would be an answer to A’s claim 
for reut which had previously accrued. B's evictien.by 
A will not relieve shim from liability for rent which ° 
accrued due prior to the eviction, 

Markby, J—Tars was à suit brought by 
thé plaintiff in the Collectors Court to 
recover the balance due from the defendant 
for arrears of rent of the years 1272 and 
1278, in respect of certaim lands known as 
Hooda Pykat, &e e° ar) 


It appears that the defandants * took 
posfession of the lands alter having signed 
a blankepaper upon the understguding, ag 
they allege, that the terms of the lease 
should be properly recorded. Subsequently, 
a paper called a dowl was, drawn up in Slich 
the rent is stated at, rupees 2,445, and at 
wos at thig-rate the plaintif sought ta 
recover. ` 2 ‘ ; 

° The Lower Appellate Court fipds it to ba 
admitted, tft the, defendant was ijarađar, 


Ameen, a Mahomedan Law Officer of very 
considerable experience, and’ in accordance 
with Wë case of Mussamut Wuzeerun Bebee 
versus Mahomed Hossein Khan, S. D. A. 
e Reports, 1856, p. 841, or rather from the 
date on which the defendaut took actual 
possession of the estate under the decree, as 
suggested by the plaint. -> ; 


Ashoatosh 


The right of lien, ind the right.to come to 
‘Court to pray to have the. lieti established, 
_ tive causes of action which may. be quite 
distinct from the right to sue for the original 
debt in respect of which the lien was 
created. Tt is no -new*doetrine that a lien 
‘may remain in full force, though any right 
of action “in respect of the claim for which 
it was created elas long been barred by 
limitation. See English. cases, Higgins 
versus Sco, 2 Birnwall and Adolphus, 
413; Exparte Baoomhead, 16 Law’ Journal, 
Queens Bench, 355; Barton Versus 
Tattersaf, T Russell and Mylnè, 257. 


e ce , 
- ` The suit to establish the lien would appa 
rently come undgr the 16th @lause of Sec- 
> +idM™ of Act aay of {959 in this particu; 


lar ingtanct. ePf the suit had been to declaré 
what taude: roperty was supjegt to che len, 
it Would come under Clauss 12. In either; 
casey the Suit iş iu time. The defendat ob. 
tained possession in Septembr” 1862. “We 


aud gat theerent fixed was rupees 2445, 
The -afhowst ‘fe ‘arrears’ is’ also 
suppoMug“théedefendants to be liable at ail. 
Thogdefendanty who are appellauts before ° 
ifs, coytend @hat, as the plaintiff did not prov, 
fuce a kubogleut duly’ registered, he®ould 
not recover; that the dow! did not con- e 


admitted « 


thinls that fhe plaihuw has a cafise of ection 
i ` e e 
agains? éhe defen®ant in respect of her dow , 
è er which isgqrot barred by timifations end |, 


@. e 
stityte any contract, between the parties, aud e 
was not admissible in evidente. [ 


e. 
e$t does not appear, however, that the ® 
e’ eo a Nti -kub8oleut lms ever been completed, and there 'e 
as regards this Pnt. We will © hear ithe | is -nothing to show*that, uniil-its completion, 
parties*on the ollfr poiuts, if necéssary, | ‘the’ plaintiff was to be deprived of his itmed y °’ 
°. . é . ? r °. s ° . . @- E é 


' z D ‘ ` oo Wise . 


therefore would dismiss, tlie, appeal sg fair 
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for therent as it acerned ‘ue, The test of 
the contention is desposed of by the finding 
of the Lower Appellate *Cougt th# the 
oceupatigen of the *ands* by the defgngants 
and the amount®f rent were admitido 


Tho defendants huve also objected tha 
they have beeng preyentet 


b 
by, the plaintiff 





I ser no rensoneto grant this application. 
Tle petitioncr’s pleader contends that the 
view whi@h I have taken is opposed to the 
practice of the Court put he cannot point 
to nny case in which, after argument, the 
Court have held the other way, 


He next urges that my ruling is at variance 


himself feoem collecting she rents fromthe | with the prineiplo adopted “bY the whole 
ryots., It is not at “all eléarly statod what] Couet in the 4th Ruleeef the Rules now in 
the acts of the plaintiff were whieh the de- | force respecting fees 6? costs) payable by 


fendants complain of 3, but I unerstand the 


Lawer Appellate Gourt to find that whatever fees of his adversary’s plender, 


the glaiatiff did was done after the rgnt now 
sued for became due: and I thik the Judge 
is right in holding that no subsequént inter- 
ruption by the plaintiff in the defendant's 
occupation and enjoyment of the lands 
would be an answer to the claim for rent 
whichg had “previously accrued. Even sup- 
° posing the defendants to have been actually 


i the’ unsuccessful party im,respect of thor 


But K do not understand the rule ire Yua- 
tion as laying it down thatethe portion ofe 
the clfim as to Whiclyjudyment ig given for 
the defendants is to be treated as if the defend- 
ant heel claimed thet sum from th plaintiff o 
and got'a decree for it. ° 


I understand the *vords “calculated anc- 


„evicted by the plaintiff, they would be liable | cording to the scale in Rule Ist,’ to mean 


for rent which accrued due prior to t 
eviction. 
I, therefore, think that the decree of the 


he | according to such ‘parts of that scale? may 


be applicable. 
The application is, therefore, refused, with 


Lower Courts is right, and that the appeal costs. 


should be dismissed with costs. 
Bayley, J—I am of the same opinion. 


The 18th June 1867. “. 
Present : 


The Hon'ble L $. Jackson, Judge. 


e. r 
Pleailer’s FP@es—Suits partly decregd 


and partly dismissed. 
"Case No. 35 of 1867. 


Application for review of judgment passed 
by the Howble Justice L. S. Jackson, 
‘on the 4th February 1867, in Miscel- 
` Jancous Appeal No. 622 of 1865.* 


Bama Qoonduree Debia (Appellant) 
g . Petitioner, 


verses . ie 


odgers (Ræpondent? 
. Opposite Party. e © © © 
*Baloo Bhowance Churn Dujteor Petitjoner.. 
i Baboo Sham Lal Mitter for Opp&ite Perty. 

Sectio® 4 of-tbe Ruæs regarding pleader’s fees does 


° Mr. George R 


enot lay down that, in ‘cases partly decreed and partly ; tenancy $ I 
e dismissed, thè portion of the claim as to which judgment | possession as agai 
e comtinucs, 


is given for the defeadant is fo be treated as if 
defendant Jad claimed that sum from the plaintiff and 


eta decree. for it. è 


s ee ig 
° * See Vol. 7, p: 127, 
. A e e 
e . ee . 
i een p z e 
< e ese e, 


period of limitation, 


—— 


The 19th June 1867. 
Present: l 


The Hon’ble Sir Barnes Peacock, Kt.. Chief 
Justice, and the Hon’ble °L. S. Jackson, 
Judge. A 

` Limitation— Tenancy, 

a e F e 
Case No. 189 of 1866, 
Regular. Appeal from a degision passed by 


` the Principal Sudder Ameen of Hooghly, 
‘dated the 16th March 1866. ° 


Mr. C. T. Davis (one of the Defetdants) 


„Appellant, s ; 
ž * versus ©: , 
Kazee Abdool Hames (Plaintiff Respondit. 


Mr. J. Gochrane and Hubbe Põornæ 
e Chunder Hookerjee for Appellant. o ee 


Baboos. Dwarkangth Alitter ‘and® Unnode 
Rershad Banerjee for Respondant. | 


A landlord’s cqnge of action to efover possession 
fromm a tenant or any ene claiming under the tenant 
only accrues froge the time weer he determines the 
awl -there can be” no limitatiqn or adverse 
Rat tlre landlord sogpng as the tenancy 


. ‘ e 
. Ac? XIV of 1859 “contains no Such ffevision as the 


e 9| old Law of Limeation difjeby which a party was not ` 


pretludeg from proceeding with his spit, if he showed 
good and-sufficient reason for nof Pringingit within the 
e 


= s is e e : 2 > 
Peacock, C. J.—Tuis was n suit brought plaintiff grapte. a lease to ashjor ° 
by Kazee Abdool Hamed’ to. recover beeguhs| Tandel.e The kiboole&t signed by Hasherg 
4-8 more or less of ‘land situate a® Howrah, | Tande is dajed &h “January 4849, and the` 
and ‘being property, ‘situate. within: certain | recijalg eontaified My it ere importany. ‘That 
boundaries described in the 'plaint, éxclusive kuboqlett*was registered. It wag for only 
‘of a Durga-pouse and other ‘proptrty also| one year.* But Hashem Tgndel held over 
iherein- described. The question. is, first, | hud continued in possession gf the land after 
whether ‘the plaintiff has mgde out a title to | the expiration of the year m@ntiongd in ‘the 
this prop@ty ; and, in the “next place, kuVooleus, and never restoretl possession to 
whether he is barred by limitation, assuming | the plaintif. The plaintiff sued bifa for 
e. him to be entftled to it. : ` .  ,@ the rent forgsubsequent years, ahd recovered 
«, Tho suit was brought against the beirs of decrees against him, ‘and, in execution ofa 
Mr.eGeerge Galloway who purchased from | decree obtained in one of those suits, Hashem 
o Hashem Tandel and Khodeja Bebee. Mr. , Was attested, and the money was brobght 
Davis subsequently . interyen8d, cJaiming into Court in ¢rder to obtain Hashem’s re- 
that he had acquired Yhe property from Mr. lease and was taken out by Abdool Hamed. 
Galloway by a mortgage from’ Galloway to It appears to me that there is sufficient 
him dated in 1860,9 The present ‘suit was | evidence of the plaintiff's title as against the 
_ commenced on the. 17th, June 1865. ; appellant, who claims under Hashem Jandel 
The plaintiff claims as purchaser of a to show. that Hashem Fandel continued to ° 
mougosee pottah granted to Kinoo Tandel of hold over after expiration of the term 
beegal 7-3 more or less by Mohendro Narain mentioned in the kubooleut which he had 
« Deb, whose title is admitted by the appellant, sigued, and that the plaintiff also continued 
` sat au aunual rent of sicca rupees 53. to receive rent from him for the land, 


In one of the suits brought, viz. one 


It is proved fhat the plaintiff purchased i SR N 
under an execution of decree for arrears of which was commenced by ` the plaintiff m: 
_reut against the heirs of Kinoo Tandel. September 1861, for rent and ejectment under 


Indeed, the fact is admitted by Hashem ant eer ie oR wian Me Galowy 
Tandel, under: whom the appellant claims, on net Heat i T oe r. a Gas or: dooree 
in the recitals to the pottah which'he took | 2880st Hashem Xandel ; the decree. was re- 
., from the plaintiff. The sale was dated 21st versed by the Judge ; and the Judge's de- 
‘March 1842. è ` jeree was afterwards reversed by the High 
, , ; Court without prejudice to Mr. Galloway’s 
The zimmanamah, or ‘ackowledgment of rights: Mr. Galloway, was ejected under the 
-having received in chargo the property | degree ; but upon pefition to the®*Hioh Court 
attached undg the execution, shows the hg was restored to posscssten on thd 18th 
boundaries ; and although the certificate of July 1864. The decree shows thgt Hashem 
sale unde? the decree to Abdool Hamed, the | ‘Tandeb held as tenant to plaintiff, al 
plaintiff, does snot give the boundaries, it though the Court did not then determine as 
refers to the attachment. ‘It further appears | to Mr, Galloway’s title.’ But “it is “now 
“that aer Abdool Hamed, the plaintiff, had proved that Mr. Galloway derived hfs title 
purchased the movrosee pottah, he paid rent | forn Hashem Tandel and Khodeja’ BeS8ée 
„under it ¢o the farmer of the zemindar under a mourosee granted by them” subsé- 
whose title ig-admitted ig the appellavt’s | quently to {he date of the kuboolgut executed 
© witten statement, and a decree was also iby Hashém Tandel and whilst hefwas holding 
‘obtained aghiest him “by the'farmer for gn | over ; ang therefore the kubooleut signed 
_ arrear of weht due under the pottah. It by Glasheme Tandel’ and’ the decrees for 
edurthereappears that the plaintiff granted a'j -ont@f ghe lfied before the date of that'nfou- . 
lenge bf Phe properjy to’ Mr. Edwin Budd | rgss@ pottah were good. evidence of the 
for seven yearseat arent payable by certain | ptaintiff’s title ‘against*Hashem Tandelande 
“instalments ẹ that Mr. Budd fell int arwar; against My: sMloway ‘who claimed under - 
on account ofrent ; and,thd@®*he brough§ a’ Hatem Tandel. Le Sapte ra) 
' suit against Budd for® the egrreat’s of rent, - E EAI e° 
and recofered a decree against kim. The} -It-appears that Mr. Gatloway eptered infos 
Jense ¢9 Budd as for seven ‘years from the;| agontract with Hashem Tandel-and Khodeja e 
e 18th Chegwl 249, ~corresponding with 25th | Bebee for x mourosee pottah to bg granted 
. March 1842. - Budd hating. before ethe ex- |y them to him ; that Hashem Fandel qgxzes 
„piration gfe hig. lea8e, biz. durieg the cuted it, ebut Khodeja Bebée refused to exe- 
. Tth years fae? to pay his- rent, the|cute; tltat Mre Gallowa$ instituted a 
e e: e E . x > . $ a ` e eh 
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suit te compel Khodeja Bebeg to exeewte it; 
eand that -before °Mi. Galloway Imd paid 
down the money “which hg vas: topay to 
Khodeją Babee, thè pyftnsiff interyengd in 

the suit. e i © 6 
It appeared tb me, at first, that there mighy 
be` some grouĝds for suspecting that the 
plaintiff eorigipally. purcleused the property 
benamee for Hashem Tandel and Khodeja Be- 
bee. Butefter considering the wlfole of the 
evidence, it appears,to me tha® there is no- 
thing to warrant the conclusion that he-did 
purehase itbenamee. The evidence,! think, 
shows that he pur@hased iton hiseown account. 
That the plaintiff purchased it for Hashem 
Tandel is inconsistent with all the docu- 
ments, with the decrees produced and proved 
. in evidence, with -the arrest of Hashem 
Tandel, ind the payment of the ‘amount 
decreed’ into Court in order to obtain 
Hashem ‘Tandel’s discharge after he had 
‘been arrested. All-this took place, it should 
‘be remarked; before Hashem Tandel’ ever 
attempted to sell the property to Mre. 
Galloway. If there had beén any collusion 
, between the plaintiff- and Hashem Tandel, 
the plaintiff would, in all probability, have 
allowed Mr. Galloway to ‘pay the whole of 
the ptrchase-money before he gave notice of 
his. title. But pending ‘the sale to Mr. 
Galloway, Hashem Tandel intervened in the 
suit against Khodeja, Bebee, and Mr. 
Galloway thén had notice that the plaintiff 
claimed this property under’ a purchase in 
execution 8f a decree? for rent, and Yr. 
Galloway pati his money, or at least ope- 
half of it,,with full notice that the plaintiff 

“glaimed tle property under that purchase. 

© Mr. Davis, who claims through Mr. 
Gallosvay under a mortgage from him, is 
beung jn the same manner as Mr. Galloway. 
Whether Mr, Galloway Yoformed Mr. Bavis 
of the plaiuti#f’s claim or not, is immaterial. 


It appeas to me, looking at the whole of 
the evidence in the case, that the plaintiff 
has made,out his title to the propêrt} within 
th@ boundaries specified withe k xc@ption 
of the property excluded from his claing, and 

eat any rate that h® has made out a titleers 


against Hashem Tandel gn& againsé “Mr, 


Gallqway who derived his title from Hæhem 
Tand&, ande aulsæ against the “heirs of Mr. 
* Gallowayeind against Mr. Davis who claims 
° ‘under Mr. Gallogvay. x) 
It is %lear that Hashem Tandel, ‘under 
wfom Mr. Galloway’ claimed, took a lefse 
° of the propertyefor one yepr, and “held. over 
and cogtinued to pay rent for that very pro- 
e 
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erty for several, years afterwards. Tt is 
noé proved that, when Hashem Tandel and 
Khodeja Bebee agreed to grant a mourosee 
pottah to Mr. Galloway, they, or either of 
them, had any right of title to the property - 
except what Hashem Tandel had tinder the 
lease granted by the plaintiff.aifd the tenancy 
which was created: by Hashgm Tandel’s 
holding over and the. plaintif’s subsequent 
suits and receipt of rot. That tenancy was 


menced by plaintiff against’ Hashem Tandel 


in September 1361. oe 
, Mr. “Davis-not only disclaims the Plain- 
ifs tigle, bt contends sthaf the plaintiff is® 
barred by limitation. ’ 

The next question is, Has tle plaintiff 
brought his ‘action in® sufficient time, i. e 
within the ordiuary pariod of 12 years ał- 
lowed by Inw under Clause 12 Section 1 
Act XIV of 1859 ? 

‘That Clause is as follows :— 

“To ‘suits for the recovery of im- 
“ moveable property or of any interest in 
“immoveable property to which no other 
* provision: .of . this Act | applies, the 
“ period of twelve years from the time the 
“ causè of action arose.” 

Clause 7 Section 1 Act XIV of 1859 
mentiouéd in Mr. Davis’s petition of iuter- 
vention does not apply. There was no 
sale'in this case for arrears*of revenue. ' 

It is contended on behalf of the appellant, 
that Section 5 of-the Act applies, That 
Section is as follows :— . e 

“Tn suits for the recovery frgm the pur- 

« chaser or any person claiming under him 


«for valuable consideration from aştrustee, 
« depositary, pawnee, or mortgagee, the cause 
‘sof action shall be deeméd to hafe arisen 
«cat the date of the purchase. Provided 
«that in the case of a paréhase from a de- 
tposttary ss pawneesor mortgagee, no 
suit shall be -maintained uylesse brought 
« within thetime limited by Clause 15 Sec- 
“tionol”? e . ' ets eins 
e . ‘ * 
Noy, Mr. Davis did notepirchasg from a 
tr&steé, depositary, pawnee, @r mortgagee. 
‘Me. Galloway? “through whom Mr. Davis 
claims, if h@*had°ang ¢itle at all, held on 
his own “accoupt., He was not h&lding asa 
trusted for aby other person, nor .#s a de- 
postivry, pawnbe, or mortgage; nor did 
Mr. Davi? purchase ‘the property for a 
“valuable ‘considerations ddhen¢ did Mr. Gal- 


i loway purchase froma trustee, “depositary, 


determined bythe decrée in éhe suit com- |. 


«of any property purchaséd bond fide ond - 
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pawnee,-or mortgagee ?. He purchased from 
Hashem Tandel- and .Khodeja ‘ Bebee. elf 
was not proved that Hashem Tendel was 
holding. as-.a trustee for Abdool Hamed, 
or'that Abdool Hamdi pawned the property, 
to him. The case therefore does enot .fall 
within- Sectio. 5. ' 
~ The questitn, then, ‘is’ whether the suit 
is barred® by -Clyye 12 Sectiong 1. 
Assuming it to'be established ‘that the plaint- 
e-iff had a title, fog that he let this property to 
Yashefn Tandel*for one year, ‘and. tha, Ha- 
sheme Tagdel continued to’ hold over after 
is exPiration of his tenancy for an *indefiz 
“nite period, hê probably bgcarfle, wliat we 
should call in Englanda tenant from year 
to» year ligble to be ejected after six mouths 
notice to quit, and sot before. Whether 
-Hashem Tandel heldeas a strict tenant from 
year to year or not, according to the 
English Law (the property being in the Mo- 
fussil?,git is clear that he was a tenant of 
some .kind, and that he continued to bea 
° tenant ‘of some kind, and continued to pay 
rent. : 


. It is said that the plaintiff was. bound to 
- bring his suit within 12 years from the time 
when Mr. Galloway took possession. But 
that, I think, is not so, Whatever interest 
‘Hashem Tandel had passed to Mr. Galloway, 
Hashem could not pass a greater interest. 
than he had. The plaintif’s cause of action 
did not accrue until the tenancy of Hashem 
Tandel was at an end. The plaintiff could’ 
not have turned either Hashem ‘Fandel or 
Mr. Galloway œ any one else out of posses- 
siofi so long as the tenaney of.Hashem Tan- 
` del continued. 1f Hashem Tandel had under- 
let to Mr. Galloway, the plaintiff could not haye 
_ ejected him go'long as Hashem Tandel’s tenan- 
cy contifued. That tenancy was not determin- 
ed until*the decree of the High Court on 
“the 8th Febfuary 1864 in the suit commenc- 
ed in 1861, andthe pluintiff’s tiile did not 
œ ae prior to shat time, Galloway did not 
agree to patties until 1852,‘and the plain® 
iff w@snot bafred when he comenenced | his 
efit du 1861. ; 
e @ 


. It was urged qo behalf*of the appellant 
thre according io the report of the nazif, Mr. 
Galloway was iĝ possession aĝ the „Plaintiff 
was not in possessione But the ryots , were 
the “person® iù actual possegsiors of the land. 
Mr.. Galloway Was entitled t6 receive the 
e rents fr8m¢he »yots so leng*as Haslem 
Tandel’s tenancy continadt, and *he svas jo 
“possession pfetha.renfs, and he ought to 


have paid to Hgshém Tandel the rent reserye trespasser, before ‘the tenancy is determia-” . 
oe ° : te Pay ig i aes À 
e ° o . me . ° ° Snoes >. o 
. Š ve è e 
K < . e ° Pid m . e > 
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ed wader the ,mourosee pottah granged. to 
him by Hashem Tandél, tnd Hashem Tane 
del ought to have*paid his rent go the plaint- 
iff. Bye Hashem®gid Mot pay hig rent to 
the plaintiff as he ought to Ihve done, and 
the plaintiff was obliged to sie him and even- 
tually obtained a fecree fourent and eject- 
ment against himgin a suif 

Galloway intervened. Hathem® Tandel’g ten- 
ancy was existiùg'in September 1861 when 
the plaintiffebrought a suit fgainst him 
under. Act X ‘of 1859 fow arrears of rert 
‘aud tô“ cancel his lease and. eject him for 
non-payfhent, of those awears. This he 
was entitled tò do under Section 78 of the 
said Act. He succeeded in the suit and ob- 
tained a decree, which decree was reversed 
by the Judge; but subsequently the decree 
was upheld by the High Court, who revers- 
ed the decree -of the Judge. The plain titf, 
when he obtained that decree in February 
1864, had a right to turn out Hashem Tan- 
del ; but, although My. Galloway intervened 
in the suit, the decree did not authorize 
the eviction of Mr. Galloway or his ryots. 
The Court did not enter into any question 
as to Mr. Galloway’s title. AH that the 
Court had to try in that suit was whether 
Hashem Tandel was the plaintiff’s- tenant, 
and whether such arrears of rent Were due 
as authorized the cancelment of his lease. 
The decree of the High Court of the 8th 
February 1864 did not authorize the evic- 
tion of Mr. Galloway or 3r: Davis.. The 
‘decree was exprese? withéuts® prejudice 
to fhe title of Mr. Galloway, èf any. *This 
suit, therefore, under “Section 88 Act X of 
1859 bgcame necessary, and was cgmmenced, 
long within the period of twelve years’ from 
the time when the plaintiffs cause of action 
to eject either Hashem Tandel of? Mr. 
Galloway ‘or Mr. Davis, accrued. ° "Th&t 
right’could not have accrued until thè ten- 
ancy of Hashem Tandel was at an end. ` 

e 


e 

Take thecase of a lease for twenty years 
subject gtogforfeiture, When the forfeiture 
is gommitte#, and the landlord ele&ts to put 
an, end t@ the l€ase on the ground of forfei- 
sione qccrues. eHe could not, pending the 
‘tense, reco wer possession from the tenant “OTe 
sany Bno claiming under ‘the tenant, nga evon 
from a trespasser. - 






E 
: 
| year, the landlord cannot maintain af action , 
` {8¢ ejectment either Against the tenant “or 
[any one Plaiming, under him ‘or against a 


in which,Mr. ` 


ture, *the laitdlord’s tit to'recover posges- 2 


$o, in the case of a tenancy: from year to` 
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od. ‘Te must determine the’tenangy before |esegks to recover, but that he seeks to recover 
he has’a right to possessiog, If a tennt from | all the land within those boundaries.exclu- 
year to ye of a firm showd sel, the farm | sive of certain lands and buildings to which 
out-an®out tog strangtr, the landlbfq fvould | he makes no claim,.andethat the Iand‘claimed 
> not be bound to sue, and could not sye, the | is 7 beegahs-3 cottalis moře or less. . 

. Stranger so long as the tenmey continued. e I think that it is sufficientlf proved that 
the land within the boundaries specified in 
the plaint, exclusive „of the. excepted land, 
belongs to the plaintif, and-ghat he is enti- 
tled to recover -possessio of it, His, 
claim is 7 beegahs 3 cottahs more er less, 
and eon if the land claimed should amount 
to 94 Weegahs, that will not deprive the Blaigt- 
iff of his right to recovgr it? ° 

It is admitted by Mr. Davis in his petition 
of intervention that he is in pogsession -of 
the land sought to be recovered, nnd it is ° 
not shewn that he has any ‘land within the 
boundaries specified in the plaint save tbat- 
which he obtained from Mr. Galloway, -nor 
that Mr. Galloway had any save gvfiat she ` 
obtained from Hashem Tandel and Khodeja 
Bebee. ” i ook 


It is proved by witness No. 4, Sheikh 
Tazoollah, that the land which Mr. Davis 
holds is that which was formerly held by 
Busheer Tandel, afterward by Kiuoo, and, 
subsequently, by Hashem Tandel. 

In most’ of the cases cited by Mr. 
Cochrane with reference to limitation, tbe 
question of tenancy did mot arise; and as 














e è 

The ®laintiff ip this*case intervened as 
soone ns he knew that Mr. Galloway was 
seeking t@ enforce his claim a inst Khodeja 
Bebee. Subsequently, the plaintiff, in con- 
Sequence of arrears of rent which, weré due 
to him from Hashem Tandel, commagnced a 
suit under Act X of 1859 insa manger which 
enabled the Court in consequence of those 
arrears to declare the tenancy» at an end. 
When the plaintiff obtained a decree in that 
suit, and quot before, he became entitled to 
reco®er, possession. The -Court would not 
turn outa stranger whom they found in 
possession, nor try the question of his title 
in that suit. But they simply gave a decree 
for arrears and for the caneclment of the 
tenancy. Having, then, got a right against 
Hashem Tandel, and his tenancy not stand-, 
ing in the way of the plaintiff's right of 
possession, he sued Mr. Gulloway’s heirs, 
and Mr. Davis intervened in the suit. In 
that suit, to try the plaintiff's right as against. 
“Mr. Galloway and Mr. Davis, the plaintiff 
- has now proyed that they derive title under 
‘Hashem Tifhdel nnd, Khodeja Bebee, and 

therefore he hag proved that she .has as good 


e session did not accrue until february 1864, 


b megcement-of this suit in 18@5. ° 


a right against them as he had against 
Hashem Tandel and Khodeja Bebee. Vehat- 
ever was siid or done by Hashem Tadel 
before he sold to Mr. Galloway was evidence 


e against. Wr. Galloway and Mr. Divis. - In’ 


this view, I think. the plaintiff has made out.a 
‘suffgient title to recover-against them, in the 
gbsenge of their proving a better title. The 
plaingif proved a suffidient primd fact title 
against Khodeja Bebee by proving that- Ha- 
hem Tangel held possession es his tenant, 
dnd the edefendants did not prove that 
Khodeja Bebee-had any title. % è 
. e 


é e 
For the reasons above given,el Am also 
of eopinion that the plaintiff’s right %® pos- 


long within 12 years neft befpre the com- 
@ 


° e 
Some, difficulty occurred’ to'`me with re- 
gard to the diffgrence between the quangity, 
7 beegphs 3 cottahs more or less, sought to 


© he recovered, and the quantity, 94 beegalts, 


said to be in Mr. Dayis’s’ possession. *The 


e plaintiff does tot say tht the whole of the |. 


land Within the boundaries is that whigh he 


a 








to the two eiises cited from Moores Privy 
Council Reports, they were cases decided un- 
der the old Law of Limitation, by which a 
party was not precluded *from proceeding 
with his suit if he shewed goal and sufii-. 
cient reason for not bringing it within the 
period of limitation. 
Limitation contains no such provisjon. 


I see no reason to thiuk that the Princi- 
pal. Sudder Ameen has given ĉn -erroneous 
decree, and Ieam thereforepf opinion that 


éhis appeal to be patd by “tl fppellant to the 
responden& Looe © os e 
Jackson, eJv--I agree with, ny: LANU 
on, both points.e It “appears ?, me qfite 
gleng from the docuthents , shat the 
plaintiff Abdpgl Hamed dideftquire by? the 
Sale in éhe Collectorate the, quantity of land. 
within ġho Sundariesspecified Guown as 75 
béegahs mofe or less andghat this Jand ‘is 


the defendgnt, ang which” is Th® dispute in 
this guit. ee 


ee id 
Whether .any question May arese between 
the plaintif and the zemingar im respect of 


Thé present Law of . 


the decree must be affirmed yith the cogmof æ 


‘dentécal with the land which is oceupied by , 
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the land being. in excess of the quantity 3 
beegahs, is another matter. But agparently 
„no such question cau arise. The land seems 
‘to have been.taken with the definition of “72, 
beegahs more or less ;” and it was stjpulated 
in the lease to® Kinoo that neither party was 
to raise any. gbjection to the quantity being 
more or lesg: . . on fr 
I think also, as pointed out. by the Chief 
eJastice, that th€racan be no bat from limita- 
tion in*this case? as- there was, no adverse, 
holdiyg by Mr. Galloway so long g& his 
Jewor Baid rent‘to the ' plaintiff, and that 
the plaintiff's cattse gf action acerued: when 
he determined the tenaiwy of Hashent, and 
. thus acquired the right to re-enter on the 
© land. o. 7 © 
There is only one point perhaps which re- 
mains to be noticed, and that is the claim set 
up by the plaintiff when he intervened in 
` the. Atie IV proceedings. It appears to 
eme that that has really no bearing on the 
present case. Those proceedings related to 
the whole’ Jand (more than: 200 beegahs) 
known as Tindel Bagan ; and if the plaintiff’s 
agent in that case; with or without author- 
ity, setup on his behalf a-claim to land to 
which he was not entitled, he deserved to be 
defeated and to be compelled to pay costs in 
those proceedings; but that would be no 
reason .why he should be debarred from 
suing ‘now in respect of land to..which he -is 
. entitled ' 
d, therefore, quite concur in affirming -the 
decision of the Lower Court with costs. 


Be 





The 19th June 1867. 
o F 


The Hon’bléG. Loch and H. V. Bayley, 
` _ œ Judges. '° 


Death of cedgpant Pyot—Right of R 
‘9° ~#mindar. 


e e 
Case No. .3147 of, 1866. 
. &.- : 


. K 
Special Appeal from a° decision passid 
big the Depugy Commissioner of Durung, 
dated the 199 September 1866, affirming 
a decision passed by thè Moegsiff ‘of that 
District@lated the 25th Jung 1866." 
Jatee Ryn Surmah and other’ (Plaip 
s o> Appellants, ° 


Present: 


tiffs 


VOTSWS s 


e ee 
Mungloo Sarmah “and others {Defen 
` Hespondents, 


! dants), 













Babgo Kishes Sucea Mòookerjee 
n . Appellants. 
Babop apiece Hoditn, Dass for Respondents. 


A zebe an on the death of af occupant ryot, is 
entitled.to letehis land to whomever he pleases. „A 


fôr a 


distant relation of the gleceased ryot is not entitled to, , 


succeed by inheritance and to set asid@the arrangement 
made by the zemindar,letting the Tands fg another 
tenant? ° - ° s 
‘Loch, Je—~Ir is admitted by the, respond- 
fent’s vakeelethat the ruling of the first 
Court on the point of Hingoo Law is ers 
roneous; but it is contended that the point 
does not rise in this case, ang that the Lower 
Appellate Couft’s decision does not rest, 
upon any question of Hindoo Law, but on 
the fact tliat the land iv question being ` 
part of a debuttur property held by Kena- 
ram as a tenant, has, on the delh of his 
widow, been let by the zemindar to another 
tenant, and that the petitioner as next legal ‘ 
heir of Kenaram is not entitled to succeed 
to possession. ` 

We agrce with the Lower Appellate Court 
that the zemindar, on` the death of the 
occupant ryot, was entitled to let his lands 
to whom he pleased, and that the petitioner, 
a distant relation of the’ deceased Kenaram, 
is not entitled to succeed by inheritance and 
to set aside tho arrangements made by the. 
zemindar, who has given a pottah to 
Mungloo, the husband of e Kenaram’s 
daughter’s daughter. f 


We dismiss the appegl,with costs, 


oe 
/ e — 
e 
®* The 19th June 1867. ® . 
- ; Present : - , 
The Hon’ble G. Loch and H. V. Bafley, 
A f Juslges. ee 


Sale of tenure for arreats of rent 
(Sffect of)-e-Co-sharers (Liabjlity of). 


Case No. 3108 of 1866.° 
e 


Specta} Appeal rom a decision passed by 
Youlvi® Anwar Ali Khan, Principal 
udder Ameen of Tigperah, dated “the 
15sh September,1866, affirming a decision 
° pasged by Baboo 
° Moonsiff ofthat District, slated the 80th 
December 1865. 


d 
e Alimooddeen (Plaintiff) Appellant, 


versus 
Ge e 
Saby Khan and. others 


Woomachirn Roy, . 


Rulings. [Vol VIL. , 


(Defendants) | ° 


+  -Resnondents. * : 
“Babgo Sreenath Banerjee for Appéllant. ° 
. ° s e . © e 
e e 


e sulssequent date to Mransfer that right to the 
ae -e° 


e ing that thé tenbre had been sold for the 


+ urges*that the precedentiof 12th May 1857, 


a 


é 
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n_e 
Baboon - Greesh _Chundgre Ghosé * and: 


$ quoted by the Principal Sudder Ameen, is 
* Romesh Chunder® Mittgr for Respofdents. 
e 


noe applicable, inasmuch as the zemindar 
was cognézant of the fact that Dhuneeram 












































Where decwee was forparreams gffent dye upon 2 
tenure, it “vas helg that, th@ugh the salp gr@ccedings 
specified that the rights and interests of certain @parties 
were sold, yet the tenure itself was sold, and all the co- 
sharers were jointly, liable. r L Se 


from the jummabundee Sf 1837 and a proceed- 
ing of tlte Collector of 29th. July 1843 in 
which the zemindar sued dhd obtained a 
decree for rent from Dhuneeram, from which 
it way be inferred that. Dhureeram had 
paid his quota of the renj, and that the 


Loch, é.—Tix special eappellant’s allega- 
tions jn this cae aré that he.purchased certain 
lands from Dhuneeram, one of the proprie- 
tors of. the tnlook No, 19 ; thatehe made an 
arrangement witheSabir Khan; the principal | 
defendant, by which it was agreed that the 
Jatter should receive 5 kanees, 82 gundahs 
of this land from which he was to pay. the 
zemindar’s rent, and that plaintiff was to re- 
tain the remaining 4 kanees 5 gundahs and 
be free from all responsibility for the rent ; 
that tye defendant, in violation of his en- 
‘gagement, brought a suit for rent against -the 
plaintiff, and obtained a decree, and such de- 
cree being injurious to the plaintiff's right, 
he has brought the present suit to determine 
his right. : 


from the number of the defendants whom he 
sued foy rent and sold the right of the de- 
faulting tenants. Further, ‘it is urga? that 
the sale pr@ceedings show *that only the 
rights and interests o#the defaulting tenants 
were sold, md that nothing more could be 


decision of the Full Befch of 13th Margh 
1867 in 7 Weekly Reporter, page 260, Civil 
Rulings, is quoted. : 


We find as pointed out by the plader. for 
the respondent that the plaintiff, special 


first Court; and neither in his appeal below, 
nor in special appeal, did he complain that 
his case had not been gone into. It is there- 
fore too Inte to take it up at this time. The 
suit has been disposed of on one point, viz. 
the effect ofthe sale for arrears of rent un- 
der a decree held by the zemindar, and the 
Lower Courts have held, and properly so, we 
think, that the tenure was sôld for the arrears 
due upon it. It is true that the zemindar 
did recognise Dhuneeram as a co-sharer, and, 
as such, obtained a decrece against him in 
1843, and that the decree, under which the 
tenure was sold, runs not against®Dhuneeram, 
but against the registered tenants in the 
zemindar’s sherishta ; but the suit appears 
to have been brought in the usual ors for 
arrears on the tenure for which alè the co- 
sharers were jointly liable, and @f the exist- 
ence of which arrear all gust have been 


The defence set up was a denial of plaint- 
iff’s right altogether, and it was stated that 
the talook in question had been sold in exe- 
cution of 2 decree for arrears of rent; that 
the plaintiff's vendor, one of the co-sharers, 
had, at that time, lost any right and inter- 
est he might ‘have had in the property, for 
the tenure was sold for the arrears due upon 
it, and therefows the plaintiff's purchase 
from Dhurgernm some gears after that sale, 
was af no effect as Dhuneeram had no rights 
to convey. : ° 
e The cage went to trial, not on the allega- 
tions made in the plaint, but on issues arising 
out of the defendant’s pleadings which were 
not objected to by the plaintiff. This issue 
rateg to the sale of thg teuure for arrears 
of rert, and the effect of that sale. Jt was 
contended for the plaintiff that only the 
rights andSnterests of the defaulting tenants 
named in the decree were sold ; that Dhunee- 
ram’s right as a co-sharer is not fented, and 
tht hisrights and interests, everqno® ‘sold, 
andetherefore he wns in a positiona 26 2 


groof, to admit the ‘plea ar “by the special 


posely excluded Dhuneeram and others from. 
his claim. Had he dene so, h@ wéuld, ewe 
think, have limited his claimt-to ingividuals, 
and not brought his action in ¢he*usual, sorm 
atrainstthe tenants registere in his sherish- 
ta. Nor do@%e see thate Dhuneeram was in 
any way prdfidiced by this mod? of action. 
He was nof precluded from defending the 
gutt, and it is vot, pretended th ftelie,..swas--1g- 
noran ê ofits ipstifgtion. The decree was 
for arrears due upon theetenfire for which 
all the co-gharers were Jointly “liable ; aud , 
2 ° 


e 1e 


plaintiff. ° ‘ R 
The Lower Courts dismissed, the suit® holda 


arrears Which had accrued uponit, and that 
by that sale the rights of Dhuneeram Were 
n extingfished. ae z 
Tn special appeal, the same grevmeat ig 
ernised by the pteader for the appelant, and be 


was a co-sharer in the tenure, as is evident | 


zemindar in consequence haœ excluded him, , 


sold, {nd in suppôrt of this avérmerit the o 


appellant, abandoned his own case in the ° 


cognizant. It is impossiblge without game æ 


appellant’sepleader ghat -the *semindate pur- a 
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though ‘the sale proceedings do specify that 
the rights and interests of certain pares 
are sold, their naines are evidently Made use 
of: becauge they. were.the ` parties, registered 
inthe: zemindar’s books. The decision of 
the Full Bene} quoted by the speciat appel- 
lant has nothing to do with this case. We 
agree with Hie Lower Cougt that. notwith- 
standing th announegpent made inthe gale 
proceedings of rights and interests, the ten- 


eure itself was Sold, and theref8re the rights 


~ 


` Huro Chunder Gh 


and inftrests of *the plaintiffs vendor, what: 
ever theyęwere, ceased with that sala Un- 
dew,thi8 view of “the case, we.-dism&s the 
Special appeal with gosts. ©, © 

: ` 


~ 
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+ The 19thtfune 1867. 
i Present : 

The Hon’ble W. S. Seton-Karr and 
. Fac. Macpherson, Judges- 


eSale Law — Rights of, auction-pur- 
: S: chasers. | 


. Case No. 346 of 1867, 


Special ‘Appeal from the decision passed by, 


. the Principal Sudder Ameen of Fureed- 
. pore, in 'Dacca, dated the 18th Decem- 
ber 1866, affirming a decision passed ‘by 
‘the Moonsiff of that District, dated the 
28th December 1865. By pe 

‘Goluck Monee Dosseé (Defendant) 
Appellant, : i 
versus 

ose (Plaintiff) Respondent, 
Baboo Hem Chunder Banerjee for 

Appellant. : 

Babgo Romesh Chunder Mitter for 
i Respondent. ' 


The principleginder which purchasers of gstates -at, 
ition they | 


Revenue sales acquire such estates iu the con 
were in at the Permapent Settlement, 4s equally recog- 
nizek the last Sgle Law (Act XI of 1859) as by the 
laws Previous to ite a applies @s much to actual en- 
croachments gn the. tifaok or estate by neighbours, as t 
incumbgances or @fier= nures created on $ by the old 
Pgwrigtor or by his laches,’ l a’ 
@ è e 

Selon?K Ar, J.—In  fhis’ case the 
plaintiff, who ‘was . nuction-purchaser at a 
revesue sak fox a -talook known as’ N8. 
4449, sued to obtain possession of his, taloak: 
and to cancel the efeoy of a ‘@ecision under 
Act X of $859 in.w case in.whick-he had 
intervened unsuccessfully, RX è 
The Moongif decreed the case, and only 8ne 
defendant. out of several appealed to the 
Principal Sudder Ameen’ in regard to a -por- 


_ tion of the 14nd alaimed for the. purchaser of 
ais oaks an ur i 


| Ragha- Kint Surmah, 


the thook, bu® pleaded by the appeltant to 
‘be a paft of Chupkandee, -or of her shikme 
talook called *Ram'Huree Muzeomdar, and as 
sa AA hetd ley 
for a Amber of years, id T 
«`The Principal e Sudder ' Ameen “at first 
decreed the appeal ; buton the plaintiffs pro- 
ducing adgitional evidence ine the ®shape of 
prpers from thè Collectorate, the *Court 
reversed itsgown judgment anf dismissed 
-the appeal; holding that the plaintiff,” as an 
auction-purchaser at a revenue sale, was 
entitledeto. recover the estate free oP all 
ineumbranceg, and that the additional. papers 
proved the land claimed to have formed a 
part of ‘talook No. 4449 at the perpetual 
settlement. ' A os 
The appellant takes several *prougds of 
appeal in her written memorandum ; but 
they may all be compressed into this, viz. 
that there is no legal evidence to -show that 
the lands claimed in Chupkandee belonged 
to talook No. 4449, and no proof that they 
were ever held as part of that talook, —  - 


The enses respecting the rights of auctione 
purchasers have been referred to' ‘by the re- 


[Vo]. VIIL , 


er poder fat. title ` 


spondent in support ofthe decree of the Lower | 


Court, in order to show how. the highest 


Courts of this country have always treated . 


auction-purchasers and their tights. 


They are ‘as follows :—Sudder, Dewsnny 
Adawlut, for 1851, pages LI, 
for.1852, page 824; and HighCoart No. 989 
of b862, from Dacca, Pu nehanun ¢ 
decide by Justices 
Kemp and Levinge on the 10th ef March 
1863, b&t not printed, : ° 


Several of the cases relate to the avoidance 
of incumbraneces created- on an estat® and 
to the sale laws previous to Act XI of 1830. 
But still there is no donbt that the principle 
under which purshasers of estat®s at revenue 
sales acquir@ such estates in the condition 
they were ig at the perpetual séttlemeng, is 
equally ‘wec@znised by the last sale, Jaw, and 
sea he eff much to actual encroath- 
metson The talook or estate by neighbgurs, 
as ġo incumbrances or uader-tenures créated 

on iteby the old*pgoprietor, or by his laches. 


e Aplying this rule, which has beg% ` res 
gularly recognised by the-C&urts® to the case 
before us, we find that the evidenc on which 
thé Principal Sudder Ameef has given the 
lgnds claimed by the plaintiff to him, *is thate 
ot uinguential register papers of the years. 
1202, the Court holding that these papers 


625, 731, aud, . 


ooho gersus ` 


; clearly show that the lands. now- claimed by e` 
Sg j 


e debtor 


< 1867] Ciji 
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the defendant ns pads ofa ehikmeg taloôk Jewhen proper ay belogging” to, die nigua 


$n Chupkandee, Were erealiy’ par? of the 
*plaintiff’s separite stalook™ ae the perpetual 
settlemeat. °. é œ 19 0 


We cannot say that this ovigent@ i is not 
Jegnl evidence. or that ghere is anything 
illegal in the deduction which. ,the Principal 
Sudder Ameen makes froth it, The question 
of loig possession by the defendant against 
an auctidhepurchaser,” not bgun by the 
laches of his predecessor, is 7 wholly im- 
material. 


- The appeal must be dismissed with costs. 


Macpherson, J.—I concu? “generally ` -in 
this Judgmenj, snd thirk the appeal should 
be dismissed with costs. 


dant n 


.. e ®' 
C = 
The 19th June 1867. 
Pr esent: 
The Hon’ ble G. Loch and A. G.N Macpherson, 
- Judges. ae 


Limitation —Bxecution—Admission— 
g will Executors. 


Cases Nos. 52 and 53 of 1867. 


Miscellaneous Appeals fr om an order passed 
by the Judge of Backergunge, ‘dated the 
17th December 1866, reversing an order 

_ passed -by the Principal Sudder':Ameen 
“of that Distnict, dated the 6th August 1866. 


Chunder Kant Mitter (Objector) Appellant 
versus 


Ramnarait Dey Sirear (Decree-holfer) ‘and 
_ others (Judgment-debtors) Respondents. 


‘Babow Hem  Chunder 
e %e Appellgnt. 


Bahoos ae He Chunder Mitter and Otol 
Chunder Mooherjee for Respondents. 

. Where judgment-debtors appear and admit the ‘debt 
and promise to pay within a given time, execution | may 
proceed though the period of & gor from tiee påssing 
oak a XIV of 1859 has expire 

here property is devised by oiite EN De any, 
admigsion by parties other than the executors eto the 
will would not bind theestate of the deceased, andthe 
admission of one executor would ot bind "angther, 
particularly if not made in the ch@ractéergf exctutor. e 


ae Lag; J.—-IN this case the judgfhent- 
_ wat oft Nubo Kishore. He‘ died 
leaving @ son. Issur .Chunder by his first 
wife, and a widow Ram Sova, the mother 
-of two® minor -sons Chunder Kant ae 
*-Smurut Chunder. Tife decree held ` “hy 

nen appellant was passed . ofe20th 

"1857-4 Execution was. taken out, in 1859 


Banerjee” for 


d@otor Was ‘attached, and on 6th June 1859 
tlie ease ° was struck off. ' -No' further steps 
in'execution appear tè ‘have been taken till 
May 1863 when ‘application to substitute 
the heirs of the-judgment-gebtor and to 
serve notice on them was made. Notice 
was served, and Ishur Chuttier ‘and ‘Ram 
Sowa, as mother and geardian ofthe minor 
sons of the debtor, appeatd and filed 2 
petition 
to pag - thé?- jaingunt within n ‘certain time, 
and onethis the case ‘wes struck of. Fresh 
b x] 
application Ís now made for execution, DAt 
the Lower Courts hayé keld ‘that it is barred 
by. limitation. = 


It das frequentlf bgen held (sef the cases 
collected in Mr: Thom§on’s ‘Law of Limitg- 
tion, p.p. 149,150) that where the judgment- 
debtors appear and admit the debt and 
promise to pay within a given time, exean- 
tion may proceed, though: ‘the period of three 


years from the passing ‘of Act XIV of 1859, ° 


has expired. In the present case, the re- 
spondents raise two objections: first, that 
Ram Sona was no party to the petition ad- 
mitting the-debt, and that her eldest son 
Chunder Kant had then’ attained majority ; 
and, secondly, that her husband-Nubo Kishen 
had disposed of his property by will, and 
therefore the proper ty sould not be gold for 
the debt. be 


io Ta ae 
With regard to the first oijeation: we 
think that no question as to the fact 
of Ram Sona’s having petifioned can .now 
be raised. Is was never dispyted below. 
Both Courts state it as a fact that she did 
petition, and no objection to this finding can be 
raised-in special appeal. On the segond ob- 
jection taken before us, we think thgt, if the 
decree-holder were in time, the fecd& that a 
will had been executed would nee the 
property from® sale; but ine this “ease, the 
decree-holder is ng in ting, and he s 
Mtirely npon the effect KT admission 
made by Iskur Chunder ahd Ram Sona. ° Ag, 
however, the spreperty has beongleyjsed uy 
will to executors, eny tidmission: by par ties 
othergthan the executors to *the wille would 
uot bind the gsgate of ‘the das@ased, and ‘the 
admissien of one executor would not, we 
thinky bind: Stiother, Qt any rateif theead- 
mission’ was*note made “in the char acter of 


execuwr, which Ram Sona’s admission was . 


not: * Under this „view “of tÊ case, we 
reverge ‘the’ order ofthe Judgg and restore 
that of the ' Principal Nader aren, and 
decree this- he with costa” : 


. e . e + 


admitting the d and promising . 


A appeal whatever. 


%- comply with 


[Yo]. VII, 








Present: e ., 


The. Hon’ble P. S. Jackson. and ` 


i i C. p: Hobhouse, Judges. ® 


EN E 170 Act VIII of looked 


1859—Attondayge of. party as yit- 
: ness. a e 


. 


o Case Ño. 127 of 867, 


“Mise Yaweous Appeul from an order. panied against him, aud therefore that his claign to 
e by the Judge of Patna, 


dad the 12th 
December 1866, affyming an order pass- 
ed by the Sudde r Amegn ‘of that District, 
„dated the 30th June 1866. 


Syud Deshan Hossein (Deer ee- holder) 
Appellant, 


versus ` a 
Mussimut Khodeja and others .(Judgment- 
. debtors) Respondents. 


‘Baboo Roopnath Banerjee for Appellant. 


Mr. R. E. Twidale for Respondents. ` 


- A Court may avail itself in an execution case of the 
Kowe given by Seetion 170 Act VIL of 1859 to sum- 
‘mon a party to give evidence, and on his failing” to 
‘comply with that order, t pass judgment against him. 


Jackson, Jt appears to me that in 
this case «shere is no ground of special 
Section 170 of the Civil 
Procedure Code®is one primarily applicable 
~ to regular suits, and in such suits when the 
\pérson, who is a.party, is summoned to give 
evidence? without lawful excuse, fails to 
that order, ‘it is ‘ competent 
to pass judgment against Bim.. Then by 
Sion 38 gfeAct XXIII of 1861, the 
procedure BregéMped by Act VIII of 183, 
(Section 170° being’ paré of it) ise to be fol- 
"Owed, gs fgr as it can be, in Jl Miscellane- 
ois cases and proceedings, Therefore, the 
power given by Section 170 was one gvhigh 
thé’ Court milat avail ‘itself qgfin an execu- 
‘tion case. The matter itself under. investi- 
gateon wagin realit art of the matter in 
‘contest in the suit whick- th Court had 
found ite more convenient to reserve for iñ- 
vestigatior? after decree., elt was, thérofbre, 
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The 19th June 1867. «| ot liberty, wighgut reference to the other 
i e - | circumstances iu the case, *to have disallowed 
this p&rt of the faim upow plajntiff refusing 


to appen? | MerC8qrt Mas not loug merely 
that $m hns gone into the evidence upon the 
whole of the case, and hasedisallowed the 
claim. ` The Jude in’ lil manner has 
into the anerits of *the apse 5 and, 
being of Spinion that it Was a°case in whiek 
the evidence of plaintiff was highly neces- 
sary, thoug&t that, ip the abSence of his 
.| giving...that evidence, the presumption was 


wassilat should be disallowed. ‘This is 
wholly a question of fact, and one with 
which we are not competent to gleal in “spe- 
cial appeal. I think, theréfore, the appeal: 
must he dismissed with cosis, 

Hobhouse, J 


Ld . . 
J.—I concur. "o 


The 20th June 186777 
Present : = 


The Hon’ble Sir Barnes Peacock, Kt., ‘Chief 
Justice, aud the Hon’ble G. Loch, Judge. 


Declaratory decrees — Judgments in 
rem—Adoption—Thakbust Maps — 
Misjoinder. 

Case No. 424 of 1866. 

Regular Appeal from -a decisipn passed by 
Bloulvie Imdad Ali Khan, Principal 
Sudder Ameen of Tir toot, duted the 
[5th September 1866. G ' 


Baboo Motee Lal and others (Plaintiffs) 
Appellants, z 


; versus” s ° 

Ranee, thé wife of Maharaja Bhoop Singh 

Bahadoor, and others (Defendants) 
Respondents. 2 . o 


Baboos Dwarkanath Mitter, and Mohesh 
Chundey Chéwdkry for Appellants. 
Baboos Onookool Chunder Moakerjee and 
Bama Ghurn Banerjee, and Maondhee 
- Amper AB i Respondents. ° R 


e z Suit laid at rupees 9,508-4. 


Je is discretionary with the ®ourts to give a declara- e 


to, Qegree or not® 
Tho Full Bæch defision (7 W. R; 388) merely a 


down, @hat a decision in a suit inter alios relat 


question of adoption was not a judggnent ga coal eee was 


not conclusive; and that a judgment or order’in a suit e 


inter‘partes in which it had been found that®the plaintif 
ha@ been adopted, could not be uged at ali as evidence 
of the fact of adoption in a suit enter alios. Et only 
spqke.of decrees or judgments inter alios, and never, 


quite reasonable and lnarfuleto sumniqu the | intended to speak of the aamissibility or inadmissibi¥ity 


plaintiff anfl to retire him to give evidence. 


+ That being so ithe Court would. have been 


of tfakbust Waps or other similar suryeys, as to whether 
they would *or would®not be evidence against persons 
p Who rere not, parties to them: e 


1867.] °° OB +. 
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Cour should reject, plamts aginst severgl defeud- 
Ants for causes of action which lave accrued against 
ench of them sepgrately, and in T@speos of whth thoy 
are notsiojn tly etncersete Ps oe A ee 
Peacock, C. ¥.—T He suit was Drought for 
confirmation of possession by adeclaration 


_of right and edetermination of boundaries 


in respegt of @erlaih land situate in Mouzah 
Rampore Shatachamd Shaestabad, by sefting 
aside a new thakbust map prepared. by 
the Deputy*Collector_ of Patnuasand -Tirhoot, 
a proceeding of bhe Said, officer dated: 16th 
January 1865, an order of the Collector 
dated 17th June 1865 confirming*the said 
proceeding, and an order éf the Revenue 
Commissioner dated 29th June 1865 rejecting 
the appeal. ° 


In fact, this is a suit not to obtain relief, 
becauge the’ plaintiff is- in possession of the 
lands in respect of which the suit is brought, 
but it is in substance brought under Section 
15 Act VIII of 1859 for a decree declaring 
that the thakbust map is wrong, and that 
the subsequent proceedings are erroneous. 


As tothe thakbust map, it appears that 
the plaintiff has never appeared before the 
Deputy Collector or pointed out to him that 
the boundary “line ‘in the thakbust map is 


. erroneous so far as the plaintiff’s estate is 


concerned. But it appears that the pro- 
prietor of another estate Sydabad did prefer 
a claim before the Deputy Collector with 
regard to the boundary fine so -far as it 
affected thpteestate,e and that the Deputy 
Collector upheld the thakbust map so “far 
as if related to that part of the bound&ry 


line. bd f 
e 


_ The plaintiff, then, apparently appealed 
against that decision of the Collector. The 
plaintiff had no right to appeal against that 


*decisign, because itt was made in ae pro- 


ceeding to which he was not a party ; and 
the questign which arose in thag case mighg 
have been,a very different one from that 
which would have arisen had Yie plaintiff 
made hig representation to *he Deputy 
Collector. - But the Collect8:*saide that he, 
the ‘plaintiff, was tpo late, It appes “to 


“us ‘that the Collector was quite right *in 


rejecting his application ff made too Inte, 
e . : : p 
and would also have been righé in rejecting 


"Sat, even if*the®plaintiff had been. in time, 


* right, to set aside the order’ of the Deputy e that the 


because.if was an application which he had 
no right to mak®,-he being no party to the 


~proceeMng. yO: 


$ . @ ? = ‘ee r 
e | “As tothe order of the Revenue ComMis- 


eioner-rejecting the appéal,*the plaintiff-had no 


r e.. ° 


Cglector, and consequenily no: right to 
appeal against the order.of the Collector. 

He had no right, therefore, in this suit 
to set’ aside the order of the Deputy 
Collector of the 16th January 1865, or the 
order of the Collector in reference thereto, 
or the order -of- the Revenue Commissioner 
rejegting the appeal. ,, e 

The question, then,.stands simply with 
reference to’ 
entitled to come here and ask for a declara- 


tory deeree that thé map and the eoyedary ` 
e 


line therein Set forth are wrong ? 

Sectton 15 Acct VJITP of 1859 says :— 
“ No suit shgll be open to objection on the 
ground that’ a merely declarato®y decree 
or order is sought tfereby, and it shall be 
lawful for the Civil Sorts to make biuding 
declarations of right without granting, 


consequential relief.” ‘ 


It has been held in England under similar 


e thakbustemap-tis-plaintiff © 


words used’ in the 15 and 16 Vic., C. 86, ° 


that it is discretionary in the Courts whether 
they will give a declaratory decree or not. 
It was as so decided in the case of Fletcher 
versus Rogers, 10 Hare’s Reports, Appendix ; 
also in Garlick versus Lawson, ib:-14. 


. This Court also has decided that it is 
discretionary with them to make declaratory 
decrees or not, and refused. to do so ina 
casein which a reversionary® heir asked for a 
decree during the- life of the widow. .The 
Court Held that the party making the. appli- 
cation might never be heir at all, 
inasmuch as he might die during the life of 
the widow, _  @ 


These cases show that iteis discretionary ` 


with the Court whether they will make a 
discretionary décree or not; and The only 
remaining question in this case, is*whether 
the Court ought to make a Geclaratory 


decree that the line Jlaidedown in the 
thakbust map is wropg. °° - 
a?o, 


Te appears to the Court Mav thi8 is not a 
case in, which justiée requires that suclae 
a decree shoufd Be made. If the plaintif 
thought ‘that the boundary Jine had been 
weongly described in the thakhyste map, elie 
shpuld have*%one before ® the Deputy 
Collector andgpointéd him the grounds 
apon Which he contended that tha®line find 


y 


bdén erroneously” laid dow? It dees not l 


appeay® that? the parties iteregigd’ in the 
lands on tho other Side‘of the boundary line 
disputed that the'line Ps errpneowsly laitdown, 
Whether they K so or not? wg do*not- thint 

plaintiff-ought to have a-declatatory 


. A Qe" >’ Ce’ 
e w,‘ s 
. Sg Te N 

es, S 3 


e 
a 
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oe. De ee ee ee 
Under, these fireumstances, without frying 
that wp agree igẹ the reasons of ‘the Prin-* 
.| cipal Sudger Ameen we ghink fat be was 


- e > ~ ` : : . Og: . e ry 
` It is said by the plaintiff that this thak- rightig tjecting ihe”plaint, ha 
bust map maygbe used some day Gr- other Further, ethe Principal Qudder Ameen 
against him as evidence that the estate on the | Sys that this suiteelates to gthe boundary 
southern side*of it comes up, to that line. |-line of three different estates jon - the 
Wo have “reason toeknuow that it has gen | soutRern side of it. The plaintiff joined 
-Seonsidered that*this Qourt, in the Full Bench | the proptietors of these three difffrent 
decision* which they lately gate „respecting Pestates in tle suit. But it wag not shewn 
-æ judgment in *rem, substantially . deglared that the case’ was . thé same as regards the 
tliat thakbust maps qould ‘not be used for estates of the three defendants. It by no 
aify purpose.: Speaking for myself dnd my | Means fottows that because it may be wrong 
earned Colleague ebeside me,*I have no | a8 fo one, it is siso wrong as to the others. 
hesitation in saying, Yhat it was not the Although ` the plaintiff is interested in show- 
intention gf that decision to lty down any | 08 that ‘the whole line is rong, - the 
- Tule of the kind. Allethat we did wis to defendants are interested only so far as 
lag down that a decision in a suit inéer alios | their respective lands are concerned, and: 
relating to a question of adoption was not | each of the defendants may have a- separate 
fi judément in rem and- that it was not con- | case and different witnesses to prove that 
eltsivse@ and we also answered another the line is laid down correctly so far as 
question put to us by the Court: which | his estate is concerned. The Principal 
° referred the case, and said that a judgment | Budder Ameen says that the plaintiffs” 
or order in a suit ¿nter ‘partes in which it} were wrong in joining these several de- 
had been found that the plaintiff had been | fendants<tin one suit, and on’ that ground 
adopted, could not be used at all as evidence | he substantially rejected the plaint. In 
of the fact of adoption in a suit inter alios. |a recent Full Bench decision* the Court 
What we spoke of weré decrees or judments pointed out the inconvenience of joining’ in 
inter alios, and’ we never intended to speak | One case a number of defendants whose 
of the admissibility or inadmissibility of | cases might be wholly. distinct from each 
thakbust maps or other similar surveys, | other. Ifthe plaintiff is correct In Joining 
as to whether they would or would not be these three defendants in one suit, he might 
evidence against persons who were not parties -have found 20 different defandants if there 
to them. A had been as many s@perately eingerested in 
mafntaining the correctnéss of the thakbust 
map in as many different parts- of it of which 
‘the plaintiff had an interest to dispute the 
correctness. In that case, a Suit wag 
brought against several -defendants, each of 
whom claimed under a separate sale mage by 
the father of a joint Hindoo family, andgr 
the Mitakshara. Tife Court, in delivering 
judgment, made the following remars :— 
& It is verysinconvenient that a guit of this 
“ nature should be brought against a number 
“ of defendants whosg interests are altogether 
“‘d®pnct ffom each other. Sectiin 8 dct 
“ VIL Æ 1852 allows causes of action to be 
“© Joined in the same suitby and against’ the 
“ samg ‘parties, „But there is no Clause ° 
re myo a@horises different causes of action 
“ to be joined in one suit pgainst different 
“ parties whi h of those parties has .a e 
parties where each o Pp 
‘distinct and separate interest, ° In this . 
‘ease, the validity of thé different deeds 
depends each upop its own mefits. It, 
“would bg just as reasovable to sue four pts 


“decree when he neglected to appear befoyee| - 
the proper authorities and make dhis com: 
plaint in proper time. 














It is not necéssary now to decide whether 
this thakbyst map will or will not be admis- 
sible in evidence in any future proceeding 
upon a question of boundary: to which 
the plagntiff may be a party. When such 
proceeding shall arise, if the map should be 
admissible,the plaintiff may show, if he can, 
that it is wrong. - But the plaintiff has no 
tight to come fow to clear°away what he 
calls a clgugl ypon hisditle, inasmuch as he 
did not think,fitgo.attend before the Deputy 
Golfector when he was makit that map, 
or, efter hg had made it, to point out that 

® was in grror in‘layimg down the line as 
he,did.* Jt was*his’ own fault if thpre,is 
this* cloud iffeconsequence ef the boundary 
lines being so laid down. But he is Rot 
entitled t put the Parties to fhe expense of 
a suit jn order é obtain a declfratory decree 
respecting a matter which, if wrongs might 
`- have been®set right,by ‘fo procegding ‘béfore. 
the Revenue Author Nee. . .? 
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e “action fo set aside various deeds executed 
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e a 
“different defendants om Bonds iven by 
** each of them or ever tqajoin them with a 
“ fow other defendgnts fpr tueSpassing on the 
“ plaints lagds, as it@was to joi? atl the 
“ defendants in the present suit. e 
“ joinder in ofie suit of, distinct causes of 
“ action againgt different, defendants, each of 
whon?is upconpected® with the cause of 
action against the other, complicates the 





exceedingly difficalt for hin in, dealing 
with the case ôf each defendant to. exclude 
Som his consideration those partions of 
“ the evidence which may ngt ebe , admissible 
against him though admissible against one 
or more eof the others. Moreover, it is 
vexatious and harassing to the different 
defendants. Such a procedure renders it 
eo @ i 

al@ost compulsory on all the defendants 
to be present, either in person, or by their 
pleaders, whilst the -case is going on 
against the others in respect of matters in 
which they are not interested ; moreovar, 
it is harassing and inconvenient ys regards 
the attendance of the witnesigs- of the 
several defendants, as it rendgrs it 
necessary for the witnesses of emel Wo be 
present and to be detained whilsigthē; case 
of the others is being heard and determined. 
Again, in appeal, each case must be argued 
as a separate and distinct ense. s- 


“J thinkt therefore, that the Judges below 
“ought to -be more careful, and;.to roject 
“ plaints when broughtagainst several defend- 
“ants for causes of action, which fave 
* occurred against each of them separately, 
“and inerespect of which they are not jointly 

e“ concerfed.” a poe 


< 


And, then, again, at the end of the decision, 
. the Court pointed out the inconvenience 
whith arose in that particular case, inasmuch 
as out of ong suit there had arisen six or 
eight appeal each depending upon a different 
state of fats which the Court Was compelled 
to hear separately and in which it became 
necessary to give sepnvate judgMeifis. The 
Court observed :—‘‘ The. negessity of 
“separating all these different cases ia deli- 
“ vering judgmem in’ appeal shows ethe 
“ difficulty and annoyance go° which defend- 
e“ ants must be put by being jofned im one 
“adon ig regpect of different causes o 
“under differgnt circtmstances, ande in’ 
“ respect of which they have no common 

e ‘cinterest.” ° s " eo 
In the present case, the severab defendhvts 
ehad no common interest{n the fand to the 


south*of the boundary line which the plaints 


è 


nch a- 


` 
a a 
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iff disputed, and it ‘by no- means. followed 
that because the line might have goue too 
much to the north on that, part where the 
plaintiff's estate abuttedupon the estate of one 
of the defendants to the south, it was also 
too much to the north on those parts where 
the plaintiff's estate abutted upon those of 
the othet deferdants. ` I do not mean to say 
tha it is an inflex##le tule that all the 


case béfgre the Judge, and “renders ‘it! defendants mpst have e join€, interest in all 


the matters of the suit ; bütin this gase, as® 
well es7in thé case cited, the causes of -action 
againsg the several defendants weto wholly 
distinct and, unconnected With each other, 
The Principal Sudder *Ameen ‘was acting 
quite in accordance with the principle laid = 
downin the Full Bench case, andewas right 
in rejecting the platnt. His decree will 
be affirmed except ag tô the award of costs. 
The appellant will pay the costs of this: 
appeal to the owners of Mulikpore acgording 
to the valuation of that estate in th® plaint, 
and to the owners of Mohunpore and, 
flybutpore, who appear by the same pleader, 
according to the joint valuation of those two 
estates as given iu the plaint. 


The decree of the Lower Court will ‘be 
amended by awarding costs in that Court, to 
the defendants’ to be assessed according to 
the same mentioned principle and valuation. 





The 20th June 1867. 
Present: 


The Hou’ble Sir Barnes Peacock, Kt, Chief 
Justice, and the Hon’ble G. Lech, Judge. 


Mortgage by wives—Estoppel—Exe- 


cution. 
e 


Gase No. 354 of 1866.¢ 


Regular Appeal from a decisibn passed by 
the Principal Suddexr Ameen of Shaha: 
bad, dated the 31 se July 1366. - 


° Baneepershad and othees. (Qefendanjs) 
2: Appellants, è 


ee 
<P o VERSUS a a 
Baboo Maun Singh (Plaintiff) Respondent. 
Baboos Ungeda Pershad Banerjeé and 


| Hohesie Chuyder Chowdpiry. for Appellants. 


. LA È a" 
Mr, "Re Te Allan and- Babod? Onookool 
. Chunder *Mookerjee. atid Bamachurn 
Banerjeé foreRespondem. e 

eR and’@ alfowed heir? wives to appear’ as owners of 
acerta property * and. fhe wives hawing mortgaged it 
to the plaintiff, the husbands subsequently ratified what 
they had doue,and undertook the ngrpousl pity @5 secu- 
rities for thé mortgage-debt, Hepb thats R and G 

y e 


z e 
as, 


ta 


. Case. Sa e 


..appegr ag the ownerg ; and they on t 


“have been 


68 Civil: 


THE WEEKLY -REPORTER. 


[Vol VIII. 


Rulings 





could‘ hot succeed if they. brought-a suit to récover the 
property on the ground that the wives had no authowty 
to pledge it, so neither could the defendant, who claimed 


under an attachment against them, attach the- property; : 


nor had .the ,auction- -purghaser any! title as against the 
plaintif. . 

., Peacock, G J.—Tuts_is a-vefy clear 
case: It ig not disputed that the property 
really belowged to Reetbhunjun and 
Goomaublmnjun at the time when the zy-i- 
peshgee lease ofy21st April 1864 was execut- 
ed. But tho8eg gentlemen, Nllowed their 
_wives,“Bhugwarf Kooer and Asman Kooer, to 
È 2ist 
Aeril 1864, as."being the . owners bf this 
“property which really belonged to their 
husbands, executed a Gur-i-peshgee lease to 
‘the plain iff? . That‘ zur-i-peshgte lease was 
executed prior-to the éxecution in? this 


--On the 22nd April,” the day after the 
zur- -i-peshgee had been executed, Gooman- 
bhunjuw for ‘himself and’ as mooktear of 
a Reetbhunjun, he having authority by, a 
* mooktear namah which was proved, executed 
a-deed by which the two brothers guaranteed 
the debt which had been contracted by the 
ladies’ upon the security of the estate; and 
in that deed they stated that the ladies had, 
by zur-i-peshgee, leased their estates. The 
husbands ' allowed the wives to appear as 
owners of the property ; and the wives having 
mortgaged it to the plaintiff, the ‘husbands 
subsequently rafified what they had done, 
and undertook: the responsibility. as securities 
for the mortgage debt. 

- It is clear, ign: that the hacbaads allowed 
ibe plaintiff to deal with the wives as if they 
were the ‘owners, and that they never 
brought it to thesnotice of the-plaintiff before 
the execution was executed that their wives 
were nof the owners, If Reetbhunjun and 
GoomanfShunjun* had brought a suit to re- 
cover the pfoperty on the ground ‘that the 
‘wives hud no,authority toe pledge it, it is 
qo clear the they could not have suc- 
eceded. Their own atts would “have ` es- 
topped then? "from regovering te property. 
Phen the defendant who claims under an 
executitn Against them- gubsequent to thé 
gur-i- peghigee, is only in the same position 
as serena a and Goomanbhunjun World 

ey could not have suedeto 
set aside ` athe ‘Zuri-peshgee cease” and to 
‘recover th pr operty. ° 

-It appears to me, ‘therefore, that hg Prin. 
cipal Suddey, Anten was righ in holding 
that the execution-er editor yas hot ‘entitled 
to attach’ the Proper ty, ‘and. the auctign- -pur- 
hasep has’ no wile as against the plaintiff. - 















*Baboos 











The “case hawbgen byought as if itewere - 
one of frfudulent conyeyance. But it is very 9 
differerf... If *the™ plaintiff. had lent money 
to -Reet@ljuyjun Inde G&dmagihtinjuh bond ` 
Jide oF Phe security of a zur-i-peshgee exe- ` 
cated by them, the execution-treditor ‘could : 
not have attached the propert$. Reetbhun-’ 
jun gnd Goomanbleunjun did _ Subsdantially’ . 
have the ‘full benefit of the advance made 
by the pPaintiff, for the money, eadvanced 
“was handed Wer by the wives to Reetbhun-* 
jun for‘the purpose of payitg the Govern- : 
mentrevgnud. The husbands, therefore, heve ' 
had the benefit of the money advanced: ‘by 
‘the plaintiff, ‘and could not sue to set asido ` 
the deed. The execution-credijor or `the` 
purchaser under the execution, is notin a 
better. position. ` The ` plaintiff advanéed 
money in good, faith. If the platntig’ had 
been in collusion with Reetbhunjun. and 
Goomanbhunjun, and the zur-i-peshgee had- 
been a mere colorable transaction to protect 
their property from their creditors, the. 
case would have been different. 


The décision of the Lower -Court is ° 
affirmed with costs to bé paid by the appel- 
lant. + 


+y 


-` _- Tke 20th June 1867. 
: ` Prèsent: e 


The Hon'ble W. S. Setqn-Karr ae = 
A. G. Macplywson, Judggs. 


Sale Law—Power of purchaset to 
annul incumbrances—Juri diction 
—Estpyppel—Possession—Tifle, 


- Case No. 443 of 1866. 


Regulate Appeal from a decision passed by 
the, Principal Sudder Ameen of. *Moo?- 
shedabad, dated the 25th of dugust® 1866. 


Kali-Dass Ghose, purchaser of the rights of 
Pran Koomari Bibi (Defendant) ppellane, R 


e 
e @ VErsus 


Chalara | ohini Dasi, mother aia: guardin 
*ofeLullit Sing (Elaintiff) Respondent 


MP, R, V. Doyne ‘and Baboo Gopal Lalt ° 
° elfitt® for Appellant. PA 


Anvdapershad efargriee P and 
> Dwarkanath Mitter for espondent. i 


he power of a purchaser at a Revenue saló ‘to annul 
all. incumbrances is limited to purchasers of entire 
states. e 

‘fhe decision of a Collecta on a question of possession ® 
andef the right to receive the rent does not bat, an 
action in the Civil Ceurts to try ethe title of° the 
parties, 


_ 1867.) Civil, 


mtrt 
Setow-Karr, J.—Tup plaipteff sued, 8titing 
that her father-in-l{w Gqur_Lall, the? grand- 
father of the minor, had Mqyired 2 Butns: 
of . Kisr&ut Situlpark cempftised ing Layrruf 
Maniadehee and ree inthe rente@ll of 


the District as Me: ; annd also Of Kismut, 


Situlpara-técorled ,g3_ Nd. 1008 ; that the 
DEMS Hes granted criginally on the 15th of 
Bhadyo 1253,°and ‘was confirmed #fterwards 
by two sepgrate deeds in Pous 1258% that the 
defendant Pran Koomari purchased at:a sale 
for arrears of revenue 8 annas of the Turruf, 
witljin which the putnee was situated, and had 
dispossessed the plaintiff “who, accordingly 
sued before the Collector; that-the Collector 
dismissed thg suit as untenable; and that 
she accordingly brought a: Civil suit for 
restoration to her rights on ‘behalf of. her 
minotesor. ° i l 


The defendant pleaded that the matter 
had been settled by the decision of the 
Collector and could not be re-opened ; that, 
as the estate had been purchased at a sale 
for arrears of revenue while it was actually 
under partition, the purchaser had a right 
under Act XI of 1859, to ‘avoid and annul 
all incumbrances ; that the alleged putnee 
was a collusive transaction ; and that the 
plaintiff had never been- dispossessed. 

The Principal Sudder Amgen drew. up 
several issues,’and, getting over the issues 
of law, decifed, on ‘the’ merits, that the 


putnee had bee: really granted; that the |. 


putneedar hnde been We possession and had 
been dispossessed ; and that the plaintiff tvas 
entitled toa modified decree. E, 
. In appegl three points are takene before 
us: x 
1. The defendant as purchaser at a sale” 
for arrears of revenue, has a right to avoid 
alf incumbrances on the estate purchased by 
him. Tae pi Taye 
2. The gecision of the Collector b 
action of the Civil Court. i 


3. The putnee is frauelulont aye call usive, 
an’ the putneedar was never in posgesagdh. 

The last point opens ug the whole r@ertts 
eof the cases ~ -° © ° 


ars the 


aes e ` 
e Wo shall consider the two pots ofẹ law 
f first. % : ; 7 ae 
° be g s . 
As regards the power of a purchaser at a 
revenue sale to annul all- incumbrances, ‘the 
followime laws have been quoted: Act XI of 
°1869, Sections 13 and M4, and Sections:53 ahd: 
e 54, and. Section 37; Regulatio®®& XIX°® of 
_ 1814, Section 33. Oe pe 
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The pleader for the appellant, Baboo 
Gopal Lall Mitter, relies mainly on Sections 
53 and 54 ‘of the Sale’ Law of 1859. The first 
Section is.as follows :—‘ Excepting sharers 
“in estates under butwara who may -have 
“ saved their shares from sale ynder Section 
“33 and .34 of Regulation XIX of 1814, 
“ and sharers wjth whom the Collector, under 
“Sections 13 and Ig, may hae opened 
“ separate accounts, any reeorded or unre- 
& corded propietor or co-parther, who may e 
“ have purchased the-estate’ 8f which *he is 
« the proprietor "or. ‘cp-partner, eO Who 
“ by reepurchase or otherwise may ‘cover 
“ possgssion®f the saidecsidte after it has® 
“been sold for arrea% under this Act, and 
“ likewise anf -purchaser of an egtate sold 
u for Arrears or d&magds other than: those 
accruing on itself shall, by such purchase, 
“ anquire the estate gubject to all its incum- 
“ brances existing at the time of sale, and 
“ shall not acquire any rights in regpe@ct to 
“ ynder-tenants or ryots which were not 
“ possessed by the previous proprietor nt ° 
“the time of the sale of the said estate ;” 
and the next Section says that, when shares 
are sold under Section 13 or 14, the purchas- 
er shall take the same subject to all incum- 
brunces.. - y 


Section 13 to which reference is made in 
Section 58, rules that, when a Collector shall 
have ordéred a separate account to be kept - 
of- the shares;.only that share shall be first 
put up to sale-from which, according to the 
separate accounts, an arvenr of revenue may 
be due. And Section 14 prescribes that the 
entire estate may be sold under certain con- 
ditions, viz. if the highest offer shall not 
equal the amount of the arrear due. 


On the other hand, the respondent lays 
stress on the words of Section 33, which 
says that the purchaser of gn “ entire 
estate” shall acquire the same free of all in- 
cumbrances with certain spe@ified and hog 
known exceptions.e It ‘is gfovtgnded Fi 
the defendañt purchased owly ap etghé anna 
share of “Curdf Maniadehee, the sugdgy 
jumma of whick share was Rs. §,498-2-13, 
being the half of Rs. 12,916-4,3, as appeats 
by thb salè certificate of the 30gh*of Yay 
1863. oe e J 


e 
- We thinke that *there®is weight in, the 
‘ respondent’s tontantion hat, it is only~ the 
purchaser of’ an “entire estate” who ‘ac- 
quites the same free frof all e¢he incum- 
biznces’ except thosé specially reserved by 
Section 37. We think that the argument, 
| that the mehal of which she butwara is 
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actually.going on should be treated as. f 
mehal of. which the -butwara is completed, 
ought not'to prevail. We do not think that 
‘the defendant can ecim the position of 
those persons. contemplated in Sections 53 
and 54, or that be‘hasva right to anfiul exist- 
ing incumbrances. > . ; 
This view is further strengthened by. a 
reference¢o Section 88 of Regulation YUX 
of 1814, which lays down that, when a 
butwara has *agually comménced and the? 
-estat@ falls in Valance, only , the, portions of 
the defaglting-shareholders shall be gold, and 
wot tose of thé sharebolders who have’ paid 
their balances, -and that the purchaser of a 
share under such cire®mstances shall acquire 
all the rights of the defaulting® proprietors. - 
' The right of such § defaulting profrietor 


- gould not be that’ of, annulling incambrances 
-whicb he himself or ‘his predecessor. had 


made. `- E , 

. Altogether, as we find the power to annul 
and avoid incumbrances limited to purchas- 
ers of -éutire estates, and as wo canot 
think that the defendant has purchased an 
entire and separate estate, we feel bound 


-to decide this issue against the appellant. 


We now-come to the decision of the 
Deputy Collector dated the 27th of August | 
1864. f = 

‘The plaintiff in that éase, Chandra Mohiui, 
sued the defendant Pran - Koomnri’ as 


oi . e r d ` 
.hávińg dispossessed her: from, her putuee,: 


= M. a 


and‘the Deputy Colléctor, after recording 
the- issues, overruled a plea of limitation as 
he found that the suit had been. instituted 
within: one year from the time that posses- 
sion ‘had’ Been given to the defendant by 
planting a bamboo on the spot; but the 
Deputy Collector further said that ‘when 
“the °defendant’s possession originates 
“by æder “of the Collector,. then it 
“cannot We presumed that the plaintiff 
“is unlawfully dispossessed ; consequently 
‘the plaintif, can derive no benéfit from 
“ Clause, @ Seion 23 of Act X which wes 
“ passed toe Biv’ - possession te those who 


e% are unlawfully dispossessed from their 


` 


. *Gtenufe”™ 


lie 
~The Deputy *Collector then dismisgpd tbe 


„sufe and” Ui®eplaintif® never appealed, but: 


brought the suit now bere us; . n 
. The .D®puty Collector's. .meanifig is: not 
very obear ; but we are incline? to thipk that 
he intendgd to -decline jurisdiction, andethat: 
he looked on the suit" a$ Sorigindting out, of 
a: lawful, greer -f thé Colector, andas one 
which he fas pof competent to.enter tain, s], 
. m e e. 3 


‘of the true state o 





rrr = — 
Tito’ decision „of. the Full Bench reported 
at pas@ 186 .of the Weekly. Reporter, Vo? 
VIL É not exgelfy in point; bat it certainly: 
ruleg sfiga dêcision. on a guestiol of ‘pos: 
sessidte and oft j to,receive the rent, 
does not bir.an action in Civil, Courts 
to try the.title of “the partieg 


a waar 
Tn the ease before us, the title of the conz 


tending parties is now’ put pin “issue, 
after a de@sion of the Deputy ` Colleci- 
or which, as ‘We read ft, yefuses to enguiré 
into the quéstion even’ of possession, bécause 
the ‘possession of the defendant ‘was ` not 
unlawful bu? bed arisen out of an act of ‘the 
Collector himself.: FOR 


On the ‘whole, we are inclined to think 
that the Deputy Collector really decided and 
intended to decide nothing, and tit the 
jurisdiction of the Civil Court ‘is . not 
barred. : 


We now come to the case on the. merits... 

It is not disputed, on the part of the de- 
fendant, that a putuee potta was actually. 
executed and registered in 1258 or 1846, 
and that certain deeds called pratiposhak 
potfros or confirmatory, deeds were executed 
and registered in Pous 1258: But it’ is 
argued by Mr. Doyne that these deeds 
were -collusive ; that.no consideration eyer 
passed ; and that the plaintiff, being” admit- 
tedly out of possession by thé action of the 
Revenue ‘authorities, is ‘béund to prove her 
cage. r oa mY pee 
e. . ia 7 
el'he putnee potta is-given by Ishan Chundra 
Rai and four others to Gour Lall, atd it recites 
that, iff order to pay off the d@bts of tht 
lessors to the mahajuns, the portion of ze- 
mindaree Kismut Mouzah Situlpara reedrded 
as No. 1419 on the toujih at a .sudder 
jemma of Rs: 51-3-2 is given to GoureLall at 
an annual putnee rent of Rs. 186. ‘The put: 
peedar was io pay the sudder jugima to the 
Collectorate, and the balance or Rs: 84-12-10 
to the Igssaf's.. They follow.the usual condi- 
tious to be fund in all such deeds.” . 

"Te pratiposhak or confirmatory deeds are 


two in number, ‘and thef both begr the’ sarè” 
date of lgh Pous 1258, , One, ‘is “from 


Kist®@monee and three otherladies. “ligecite’ 
the grant of 14 annas of *the* Mouzah `of 


Situlpara ‘by the Rais, and states thatthe , 


piesént granforshad,in 1858, been’ appointed: 
as sevaits, and were about to ‘raise OB ections, 


tg the said putnee, bit that; becoming aware 


PMS Se 


f things, the said'grantors ° 


thereby, confirmed therputnee in regard 2t0. È . 
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at the close of April’ 18638, might have 
obj€cted to the ‘butivara which was then 
going on, and which was not completed until 
1865; and that his fajjure in this respect - 
shows that he was‘aware that he could’ dot 
successtufly contést thé genuineness of ‘the 
putnee which was mentioned in the butwara. 
But we have sean nothing to shéw that the 
defeadant was represented at the®butwara, 

or that he was found to, come forward and 
state -his objeétions at that ‘tind. E so 8 
' Another point- much pressed by Mr. 
Doyne if tliat though th8 sudder jutmge of 
Situlpara unger No. 1008 ig the toujih is. 
Rs. 5l,eand though it js quite possible that 
this should bp given in putnee at a rent of 
Rs, 136, yet thateSitulpara, appertaining” 
to Maniadehee, whi8h bears a sudder 
jumma of Rs. 555, eshduld be let out af 
Rs.’ 136 putnee rent, a sum not equal to 
one-fourth of the Government revenue, is 
altogether incredible, absurd; and out@of the 
question. And Baboo Anodapershad for , 
the respondent has offered no plausible or 
consistent solution of this obvious inconsist- 
ency. i ‘ 


12 annĝs share. Theputnaedtr was to” pay 
the -sndder jumma as befera and ‘to “receive 
a receiph in eld fro the Indie? of RÌ. 136 
or the whole anpunt of the putneg ALO 
_ The second confirmatory deed i&” from 
Ishan Chandra- wrid four ofhers to Gour Lall, 
It recites tho grants of the putuee in 1253, 
but stat@& thgt in all 14°annas were giyen, 
of which 12 annas appertained to Mehal 
Maniadehe®, but- that the deed “of 1253 
omitted to state that the said*l2 annas of 
Situlpara appert&ined to Mauiadehee.” It 
ther states that the sevaits were gbout to 
raise objections as regards 12,awnas, as not 
included in thé grant, but that. they had 
withdrawn them ; and it concludes by con- 
firming the grant of the whole 12 annas 
share as included in the bonus of 12,205 Rs. 
and a@within Mehal Maniadehee. d 




























These deeds nre not deposed to by any of 
the attesting witnesses, and there is no evi- 
dence to the payment of any bonus. The 
deeds are, however, registered, and that is 
proof of their existence at the time: of 
registration. . 


The oral evidence for the plaintiff is that 
of five witnesses, Kali Pershad Ghoseand four 
. others, who say that Gour Lall waé iu posses- 
sion and collected rents for some years, 
that plaintiff then collected, and that she 
was disposseSsed by thé defendant. Some 
of tliese witnesses state that they hold lands 
in the putnee, but nong produce any receipts 5- 
nor is any evidence given of payment eof 
the sudder jumma to the ‘Collectorate by the 
putneedareon behalf of the zemindars. 
e 


Then there is something which the re- 
spondent fails to clear up ns to the identifica- 
tion of the putuee. She claims Kismut Sital- 
para as comprised in Turuf Maniadehee and 
recorded in the touzah under No. 383 ; and 
also Mehal Kismut Situlparaerecorded in, tha 
touzah, as No. 1008, The defendant's 
contention is that.the respoudent may take 
what she has got under No. 1008, but that 
she has not shewn herself entitled to any- 
thing under No. 383. All along, this cou- . 
fusion of the two Situlparas and the attempt 
to include them both,in thé .putnee by the 
creation of the two confirmatory deeds, and 
the discrepancy in the numbers, have ap- 
peared to us one of the weak points in the 
respondent's casg. 


è ° ; 

One solitary decree in a suit’ for rent de- 
cided by the Moonsiff of Jungeepore on the 
14th $f August 1851 is produced ; but-in 
tlfit cage the defendant gonfesssed judgipent, 
and, if anything, it tells rather against the 
plaintiff than in her favor. 


a 
e e 
a 


The plaintiff being out of possession is 
bound to prove her case, and we @eeethat no 
cowsideration for the original guiteeis pipted, 
while the circumstances, intent, @nd, lan- 

. guage of the subsequent deeds, by which the 
‘putnee had to be confirmed, sare decidedly 
suspicious. The statements as®o thp se- 
‘vaits@wnd ag to ghe omission tn the putuee 

e deed, “whjch it was the object of the later 

- ‘deeds to correct, are not such as to impress 
us with, an idea” of the sincerity or good 

efaigh of the zemindarse si l 

Itis said- foy the resgondent °that fie 

i defendgat, who purchased at the revenue salé 
e 






It is to be observed also thas the allegatifù 
ofthe trust in the Indiesgay sévaits was 
tried and foad to be wntrue by the Princ’ pal 
Sudder Ameengon-the 31st of Janysry, 18 6re 
when the Court found that the Rais, & 
judgmgat-debtors, were actunfly in possession 
and were collugigg with the @Mnits, whkd3e- 
intervention was rejected accordingly. 


. e 
This fadt isnot svithou? its sign cance’ as 
shewing thé iidebtedness. of the Rais, the 
grantors of the putnee, and that Gour Lall, 
the pitneedat, was Télated to Ishan Rai, lias 
been. -cstablished by the eadmiSsipn ‘of the 
plaintiffs own witness Kali Ghose? , 


- Civil 
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. On the ‘other. hand, we enn sce nothén® 
material in. the plaintiffs favor in -the 

._ decision of the 25th of June 1858 in a Case 
‘in which Huro Sondari sued Chandra 

‘-Mohini ag representing an adopted «on, ‘and 
the: adoption® was set aside, a decree being: 
given in favar.of Huro Soondari. 


We admit, howevey that the evidencg of 
two witnesses miduced by the defendants to 


prove distinerly- dhat.the putne’ was benameo%, 
for IsRan Rai is’ not worthy, of Bay. attention’ 


or cipdite T e oy 
© On the wholg ¢ case, we are of opinion that 


the decision of the Rower Court should have , 


been .in favor. of the defendants. To sum 
up the paints. on which ghe plaintiff “case; 
‘is deficient, we obscyr® that there is-no proof 
of. consideration or bogus for tha original 
grant ; ‘that the two subsequent. deeds afford 
matter - for ‘great suspicion ; that there is 
a° confesion in regard to the two mehals 
of Situlpara which has not been clenred, up ; 
that . possession has -not been shewn by 
satisfactory oral evidence or by any docu- 
ments ; that there is a relationship between 
Gour Lall and Ishan’ Rai; and that the 
whole circumstances of the Rai family. lead 
totheinferencethat the putnee was a collusive 
třansaction intended to preserve tlie family 
property, or some portion of it, in that ruin of 
. the estate to which matters.bad been gradually 
. but inevitably tending: X 

The decision of the Principal odder 
Ames is reversed, and the appeal is decreed 

> with all costs. ° 


The 20th June 1867. ` 
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‘Noyice “of oinaan Hervio o By 


. Parmer instead of Zenfindar. 


risa No. Bis of 1866 under Act’X ‘of 1859. |. 
Special Appeal from a decision padsed*by e 


Mr.. H. Rt. Madocks, Judgt of Bhaugul- 
pore, dated the @1g¢ Auguste 1866, gevers- 


: ing a Tecisign ptussed by the Collector of 


` + tha? District, dated the ITR June 4566; i 
Doorga. Roy (Phuintsft) Appellant,” 


Y e 
ELET ieis a “seversus i 


Shyam Tha Defendant) oo 4 
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© on se bd 
ae See 
Bghoo DitendroeNarain Bose Sr - y 
r. "> Appellant . j 
Babbe? T al _Mitter for Respondent, 


* According to Sectidh 13 Act Xe 1859, notice of 
enhancement) must be gerved by the farmer and ‘not 


„the . “zemindar as the person” to whom the sent is 


payable, f 


Glover, J.— Tuns wash suit by a farmer 
to recowr enhanced rent from a tenait efter 


‘notices > - » $ 


p ; 

The. tenant replied that the notice had 
not been legally served, and that the -tenure 
itself, was, not liable to enhancement. 


The Deputy “Collector fournde 
plaintiff. 


But’ the Judge held that the notice must 


f Gi the 


‘be served by the party receiving the rent, and 


that, as the zemindar had served it, and not 
the farmer, the latter could not take advan- 
tagé of it. The Judge “held further that 
the ryot was entitled to the presumption 
under Section 4 of Act X of 1859. 

-Three points aré urged in special appeal :— 


(L) 
sufficient. 

(2.) -That no-presumption arises in favor 
of the ryot ; and 


(8. ) That the Judge had pote denia the 
cowtention as to the Guantity of fand in- the 


defendent's possession. 


“On the first point, we think that the Judge 
was light.” When the notice whs served, 
the zemindar was ip possession and: in 
receipt of rent. No farm had been given, 
and the farmer did not exist, The wording 
of Section 13 is ifsperative, and makes it 
absolutely necessary that the arty to whom 
che rent is payable should by the one to 
issue: notice, and, when. this notice was served, 
the farmew was not, that party. Hə must 
issifega fr esf ngtice on his-‘own account, 0> 


Ae oling of this Court (3 Weekly Reporter, 
157) supports | this view®of the question, i 

We do eno? @nderstand -why this point 
bein$ given,in the defendants favo, thè 
Judge went any further orŅeciđed the ques- , 
tion of liability to enhancement.® And. we 
afd to’ our order an intimation that his 
decision on this question shall not Prejudice, 
ie farmer in any 8ther suit he may bitig" 
to enhancg. -e è 


~The ‘special apposti is dismissed with costs. ; 


That service by the zemindar was - 


1867.] e 
e > LJ ‘e 
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l The Hon’ble T? B. Kemp and F’ As@lover, 


athe property ns ko pleased. 


* Judges. i 
2 k k ú 
Appeal (timt fot presenting)—Limit- 
ation — UWnauthorized holiday — 
' Section 246 Act VIII of 1859— 
‘ Possession—Title. ` : 


O Case No. 874 of 1866. 
Regular Appeal from y 

the Principal Sudder Ameeg of Tirhoot, 
` dated the Tth August 1868.. ; 


. Raja Bishen Perkash Narian Singh 
_ (Plaintiff) Appellant,, 


. 


e °" Versus he 
Baboon Misser and others (Defendants) 
Respondents. 


Baboos Kishen Kishore Ghose, Dwarkanath 
Mitter, ond Unnoda Pershad Banerjee for 
‘ Appellant. we 


Mr. C. Gregory for Repondents. - 
Suit laid at rupees 22,166. 
* If tlie last day for preferring an appeal fall on a 
day whén the Court has been unexpectedly and 
unauthorizedly closed, the, appellant will not be’ 
barred by limitation if he can prove that he was 
prepared to file the appeal on that day, and if he did file 
it on the first open day thereafter. 5 
A party faili to establish his claim to attached 
. property under Section 246 Act VIII of 1859 on the 
point of possessione is not debarred from afterwards 
bringing a ‘mit on title engthin the period allowed by 
law for bringifg such suit. ec: ~: @ 
Glover, J.—Tuis was a suit-by a decgee- 
holder to-¢et aside an alleged fraudulent deed 
of partitidh executed by his judgment*debtor’s 
father, whereby property, which, by Hindoo 
Law;,belonged to the debtor, was given to 
ogher members of the family. i 


The plaintiff also claimed to have his*debt- 
or’s rights detlared in the said property, and 
to have thaproperty itself sold in satisfas- 
tion, of hig decree by reversal of a miscel- 
laneous proceeding under- Secti@n 846 Act 
VIII of 1859, whereby the defendants “vere 
allowed to retain possession. `° o 

The defendants pfeaded in answer that ¢he 
deed of partition was not cellùsiye, agd thaġ 
the qkor of it had. the right fo dispèse of 


They further declared that the plaintiff 
not, having instttuted his suit within ‘nei 
e year. Æ the miscellaneous order, was barred 
. s . e 2 
by limitation. me 
e 7 . 
. The Principal Suddere Ameen’ took” this 


. view of the case and threw out the plaintiffs. 


claim without going into the merits. 
e 


ewe ' eo 
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“tt is urged in appeal, — ou 
(1). -That the ordet passed in the Miscėl- 
laneous Department wfs based on. the inter- 
venor’s itle to the property, and not on their 
possession, and that, therefo, Section 246 
of the Civil Procedure Code digi.not apply. 
€) That, under dhe circumstances, the 
plaintiff's suit ought, to be considered as 
brought with?a one year odin the date of, 
the miscellaneous order; afd -' 8%. 
(3).g That, in ‘any® case, the plaintiff 


‘was entitledto prove his maip allegation tĦat: 


the title to the dispuged* property was: with 

his judgment-debtor'; and that, if his appli- 

catiog to cancel, the: miscellangous order - 
were expunged: from®the record as barred 

by limitation, there youd still remain the sab- 

stantive issue of title to be tried for which 

the limitation period would be 12 years. 


The first ground of appeal. seenfs to us 
untenable. In the first place, it was the. 
plaintiff's.case, that the point at issue had 
been tried under Section 246.; and it would 
be too late now to allow him to change his 
ground and to take ‘an entirely different. 
stand point. But, in fact, - the Principal 
Sudder Ameen, in his miscellaneous proceed- 
ing, did-not enter into the question of title 
at all. We have had his order read. Itis 
to the effect, that the intervenors (defendants 
in this case) claimed to be in possession 
under a hibbanamuh, and that he (the Prin- 
cipal Sudder Ameen) found them to be so in 
possession, He, therefore, * allowed their 
objection under Section 246, expressly 
reserving the question of title under the 
hibbanamab, and referring’ it to'a regular 
suit. ~ © e 

With regard to the second objegtion. It 
appears from, the record that ethe miscei- 
laneous order ynder -Section 246, Act VITI 


of 1859, was passed on the 2fstof Mny 1895, æ 


mpd that the 21st of Mayesl8GS was con- 
sequently the last day for pæfæzing an-appeal 
against that order. “Now, it is admitted oy 
all hands, tha op"that day, namely, Mondgy, 
the 21st of May 1866, the Qivil Courts were 
elesed by order of the Judge gf the ‘Distgjct. 
That day was*fot an authorifed holiday, and 
the Cout 


the Jadge’s awn convenience. © 
$ : 


-° The appollang alleges that he was ready 
with his appeal on that day; but shat, finding 
tle Qourt unexpectedly closed, he had to go 
back and finally. to give iĝis appeal on the 
first’ open, day, after the Mqfurum vacation, 
ți e. the 28th of thè month? Doru 
i ee 
A 


ts appear have, been closed to suit : 


, ° for presentation om that day. 
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. The Principal Sudder Ameen seemed %o 
think that the appellant knew that the 
‘Courts would be closed on the 21st, and 
made all his papers. ready accordingly. We 
do not understand the Lower Court’s reason- 
ing on this point. Whether the plaintiff did 
or did not kidw of the Judge’s order to close 
the Courts*on the 2letp there could be mo- 
thing collusive*in his ‘preparing his appeal 
e was with- 
in tine ond had thé right to file it. elf he 
did net keow of the Sudge’s order, heywas of 
e@irse® only doing what he would naturally 
have done, 2. e. file Iis appeal on the last day 
allowed ; if he did know of it, he was taking 
the only cqurse open to hip to sive -hisJimit- 
ation, by showing, .efterwards when the 
Court did open, that he gad been prepared 
to- file his appeal within time, but had been 
prevented from doing so by the action of 
the C8ust itself, ` 


« Mr. Gregory for the respondents has 
argued that Act XIV of 1859 leaves the 
Court no option ; that a suit to cancel an 
order -passed under Section 246 of the Civil 
Procedure ‘Code must be brought within one. 
year ; and if an appellant brings his appeal 
on the -last day of that term and finds the 
Courts closed, whethér the holiday be 
authorized or unauthorized, his -case is 


remediless. g 


He quoted in support of his position, a 
decision of the Madras High Court (Kam- 
baizani Janajie gersus Udajenee Venkatarye 
Chetty and others, Madras High Court Re, 
ports, 268) ewhich lays.it down that Statutes 
of Limitation are,to be construed strictly, and 
that no equitable construction can be placed 
upon thêm. ; 

We entirely concur with this ruling as: an 
abstract prdposition of law, and in the case 
before the Cours the ruling had only a general 
‘application. Tip point was this :-—The Judge 
of Chittogr hadstg consideration of some pos- 
siblesinconvefiences which might be caused by} 
Me hdjournument of the Courts for the Christ- 
mas hofida$s, -ordered thag all suits filed on 
the 4th of Jatuary 1862 (the Courts’ o enipg 
daf) should be Jreated” guoag the new Limi-. 
tation Law, Act XIV gf 1859, ag if they 
had, been filed before the fit@ day of the 
year, And the High Cours rul€d that, by ‘so 
doing, the Judge usurped the functions.of the. 
Legislature gnd eXtended to the 4th of Jantary 
a limitation which had hgen expressly rgstriet- 
ed to the last*daytof the preceding year. ~ 

There-is no analogy between the two cases: 
In the preSent inetance, the Judge without’ 

e. e e r ve s k 





authority and altggedher unexpectedly, on-a’ 
Saturday, declares „his iptention, of losing 

his Cag@toy the following Manday; Monday 

not beiM® a holiday, and no permission having 

been given’ by thg High Cort to close on 

thatday. It might very fnirlyebe argued that, 
nong but those who chancedto b@ present 

could have been aware of the proposed slog: 

ing-; but*in any case, we canne@hold that 

an appellant, bringing his appeal to be filed 

on that day and, not being” able to file.it in 

consequegce of the illegal act, of the Judge, 

ean be bréught gvithin the Statute. 


We consider that: an appellant acting in 
this manner “must be held to hve filed his 
appeal: within time, anne 


But before the appellant in tifis cage ean 
have the benefit of this opinion, he must, of 
course, prove to the satisfaction of the Court, 


_| that he was prepared to file his appeal on thë 


Monday. If he succeed in doing that, his 
appeal should be placed on the file and-the 
ease determined on the merits. 


Ordinarily, the case might stop here ; butas 
it is possible that the Principal Sudder Ameen : 
may not be satisfied with the appellant’s 
evidence as to his readiness to file his appeal 
on the 21st of May 1866, it will be as well 
to give ari opinion.on tho third ground of 
appeal also. o: 


Now, there can be noedonbt that the 
plaintiff sued not only,fer the ecagcelling of 
the® miscellaneous order, but to set asidg the 
parition by proving the title of his judgment- 
debtor, two very different things though not 
necessarfly the subject of different Suits. - ° 


‘It is clear also tliat the Principal Sudder 
Ameen so considered the plaiutiff’s “case, 
for.he fixed issues to fry the question of title, 
althotgh, finding the plaintiff barred by the 
oue year limitation, he did not fry them. 


Now the wording of Sectio’ -246 Act 
VIII of 1869 appearg to leave no doubt’ as 
to the natur@of the enquiry condutted ya- 
derit, Bwerytlfing turus upon the faet of. 

e 
abond fide possession.» The respondent’s 
pleadey coutengs ¿bet bond fide possession 
fs the samesthing as title, and that a party, 
«dissatisfied with the Court’s decision~ has 
no other remedy than a suit ‘brought within ə 
ong year. It seems ` hardly necessary ‘for 
us to point out, that there “may be a real 
hpnd fide possession without any good title o 
to gupport it 3aud we are quite clear that 
the wordseof the Section refer to” possession, 
and to possession. only, and that there is no 
rean why a litigant, failing on the point 

. e - @ e e 
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of possession, should ndt eaftarwardsg bring 
n suit pn title within, the perio% allowed 
by law for bri®giug such suits, è tee ab-, 
surd to suppose that 2 mere summary inves- 
tigation made go give prompt relief to par 
ties actually atl bond fide in possession ‘of 
property sought ta be followed byea suceoss- 
ful cfeditor can be made to suparsede the 
action of &egular suit, or to gdebar a de- 
cree-holdet who yas flready made use of the 
summary process allowed by Section ' 246 
frofn proving his rights, if he cau, by a more 
complete ahd searching enquerf. 


e TH 


We think, therefore, that there were two 
questions ‘of limitation involved in this suit ; 
and that if the plaintiff was barred by the 
one go feras related to the cancelment: of 
the miscellaneous order, he was: still in 
time to prove his debtor’s title as against 
the parties in possession under the deed 
of partition. : 


And that on this poiut also the suit 
should have been tried on its merits. 


Our order will, therefore, be that, if the 
appellant ean satisfy- the Principal Sudder 
‘Ameen of his having been, ready and will- 
ing to procéed with his ‘appeal on the 21st 
of May 1866, his case will be restored to 
the file and heard on its merits as regards 
the order’ paged under Section 246. > + ` 


And that in any-ease, the appellant will 
. be entitledto*go-intoe the question of -his 
debtor’s title under the 2nd and 8rd issués of 
fact raised by. the Principal Sudder Anfeeu 
iu his Gudgment of the 7th -of, August 
"1866. - 7 - ; : : 

The costs of this appeal will be on the 
respondent, The costs in the cause will 
Gepefd on the result of the enquiry now 
ordered. e 

e 





® The 20th June 1867. , 
os 5 Present : e600 
e The Howblè W. S. Setgy Karr ag? 
; A. G. Macpherson, Judg®s. ẹ « 


e Joint Family Property (Sale of} — 


n, Necessity.’ 
oe. Case No. 9 of 1867" , 
Ripuias Appel from a decision passed by 
_ the Principal Sudder Ameen of Bhaugul- 
_ pore, dated te 28th December 1866. 
° Bpboo” Luchtneedhurg Singh alias Pucheo 
Singh (Plaintiff) Appellant, ` e 


i aot T versus À 
:, . Ekbal Ali and others (Defendants). `.. ° 
e 2 © ` Respoydeni® œ ; 
, e 
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Baboos Dwarkanath Mitter, Unnoda Per- 
shad Banerjee, and Onookool *.Chunder 
Mookerjee for Appel@nt.- yo 


Messrs.*R. T. Allan, R..E. Twidale and 
C.- Gregory, Hoonshee Ameer Ali, and. 
Baboo . Poornoo’ Chunder » Shome for 
Respondent. So yy 

“Suit laid at rupees 9,620-0-8. 


Wherca jointfamily property wa® sold in order to raise 
money to redeem other property whfch had beéh mort- 
gaged fhd was about to be foreclosed, and there was 
nothing @ show that the trafsaction was fotefr the’ 
benefit of the family, the sale was declared to be godt» 
and.-it was heldthat, as a largg sun? was due on the 
mortgage, the purchaser wgs not bound to enquire into 
the original necessity for giving the mortgage. : 

The rule that only so much of the propeyy should be 
sold as®vill meet the nétessify, does not apply to cases 
where the excess is small or ewhere the money really 
required cannot otherwisebe taised. ° 


Macpherson, J—We think that the de- 
cree of the Lower Court in this case ought- 
to be affirmed. ae 


‘The appellant is the youngest son of.one ” 


Lalljeet Singh, who, ou the 12th Pous. 
1260 F. S., more than twelve years before 
the institution of this suit, executed the 
kubala, or deed of conveyance, which it is 
the object of the present suit to set, aside. 
At the time when ‘he executed the convey- 
ance, Lalljeet. had three sons, of whom the, 
present plaintiff is the youngest. The sule 
in question was, after the death of 
Lalljeet Singh, confirmed and declared in 
Court to be good by the plaintiff's eldest 
brother Bunseedhur,. who wes (at--the time 
he admitted the validity of the sale) of full 
age, and Reted as well on hi8 own behalf 
as-on behalf: of the plaintiff and his other 
brother who were’ then ' both minors. The 
plaint is somewhat: unusual in fora, and is 
framed in a double aspect. In ome aspect, 
it charges the principal respondents (who are 
the purchasers-under the kuala of thé 10th 
Pous 1260 F. S.) and the plpintiff’s brosker 
Bunscedhur with fraud aM, “collusion.” It 
recites. tha the angestors*of*the purchasers 
had for many years held a zur-i-peshg@e 
lease of the property which is the® subject 
of.thia suit, and alleges tha’ the pyrchasers 
“finding: your petitioner’s -father to, œ 2 
“ sadalyk (simpleton) wheedled him into 
carrying 8t their wishes; and, with the 
« ultimate object of dedling a JRal blow to 
od youg. petitioners interest, caused ‘Hho pay- 
“ ment in cash of the sum of rupees 65,585-3-8 
to be entered intg the kubala-of 10th 
“ Pots 1260 F. S., for the e#tage in ques- 


e“ tion.” Further on, the” plaint’states that, 


“© aftey thd decease, of your Setitioner’s’ father 
* Lallject Sing, the first pgity defeudauts 


° “£ Soondur Koopfaree, a. perfect stranger, 
: ny 8 


b theg. m 
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“ brought an action with a view to establish 
‘the vakidity of the kubala and to effect 
“ the, entry. of. nayæ in. refereuce -to the 
“ usufructuary Mehal, and Mousah Ghoke 
“and MouzaleBulwah aforesaid which are 
“not mentioned in their kubala,-and - with, 
intent: to * defraud youre, petitioner, a 
“ minor, Caused: a ‘ollusive. confessio® to 
‘their; claim to be filed hy Mussamut 


“and your petitioner's brother, Babno 
“ Bungeedhur Sing, in. his own right as. 
“principal, and as guardian ie fad of your 
“petitioner and another brother ofe your 
' “petitioner named Baboo Babogan Singh.” 
So far, thesplaintiff rests hig claim on pasitive 
fraud on,the part of t purchasers. In its- 
other, aspect, the. plaint geeks simply to have 
the sale declared invalid under the Mituk- 
shara Law, on the ground’ that there was 
no’ leghle necessity for the sale, and that in 
; the absence of such necessity, ‘tho sale being 
without the plaintiffs consent to it, was 
invalid. -_ tan A A i 
Now, as regards the alleged fraud and- 
collusion, the plaintiff has placed before the, 
‘Court, absolutely no evidence whatever. 
And so far as there is any evidénce as to the 
state of Lalljeet’s intellect, there is. nothing, 
whatever to lead us to suppose that ‘he was, 
otherwise than pegfectly competent to managen 
his own affairs, 7 A Gi 
As regards the other aspect of the case; | 
which involves „the bare question whether 
this salé by the father is invalid because not, 
miade -with'sthé consent of all Lis sons, the | 
plaintiff makes ng positive case. He simply 
relies on’his legal right under the Mitak-. 
shara Law,’ and leaves the defendants to’ 
prove thag the sale is valid. It appears to- 
us that the purchasers have amply and satis- 
factorily discharged the onws thus put upon. 


e 5 - 
Their caso B hat the°property was sola 
to them In, .efde? to pgy off thre classes of , 
` debts. due by Lalljeet, namely, Jrstly certain 
mgnies flue®under the old 4ur-1-peshgee lease 
given originally to the ancestors‘of the pur- 
chases themselyes ; secondly, a debt due fo 
Raja Tekuarain, the re- aymént of which 
was, secured by ‘the duortgageeof two other 
properties belonging to the goint® family 
estate #and, thirdly, certain other debts of. 
* sinaller ameynt. ‘he mortgage (by cori- 
tional sale) which Raja,“Peknarafn held tp 
secure the dolM dues to. him, bore dat the 


Sth of Agfirang 1258,. or 24th November-|. 


1850 ;‘and"the „Proceedings tuken" by, Raja. 
j 2 - 5 : " . 
' ° a 2 e S è 
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laid Gown by the Privy Councilin the *case 
e e . - e 


bf . 
Teknaysin, to enfpreé-his security seem to 
have Veep the émmediata cause“ pf Tallject’s 


e x 
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mak Ay? tha sale the @alidity of Shick now, 


“under discussion. -> 


* About a year before the-`sõle took ` placea; 
Teknarain issued poticé of ®foreclpsure ‘of 
his mortgage. The notice wag issued on the - 
9th of Jaguary 1852,- and the bjll of sale - 
under whichgthe respondents clam bore date 
the 5th of January 1853, only four ‘days 
before the year of grace expired. Now thie, 
mortgage to Teknarain is“not in any Way 
disputed by the plaintiff, and it is not -dis- 
puted thata large sum of money accrued... 
due- to Teknarain under that nfortgage and 
was paid off by Lalljeet. The~ plaintiff's — 
contention is that the amount dea to.'Tek- 
: : i °`. 
narain was paid off'some considerable time - 
before the sale to the respondents, and theré- 
fore, that the debt due to Teknarain could 
not have constituted one of the debts -to 
raise money for the payment of which the 
sale was made. An attempt was made on 
the plaintiff’s bebalf to prove a farkhutee’ 
alleged to have been given to Lalljeet by « 
Teknarain ón the debt to him ‘being. paid ` 
off as suggested-by the plaintif. The fàir. 
khutee in question was produced in Court’ 
by the plaintiffs brother Bunseedhur, the 
same-person who, as .already said, has, in’ 
another proceeding, . openly in Court ac-. 
knowledged the validity of ¢he defendants’ 
purchase,—and_witnegses: were galled who. 
deptsed to the execution of the. fatkhntee.’: 


-Bub the conclusion which the Lower Court 


came to with reference to it was tħat it was: ° 
a forgery ; and that finding is not? disputed® 
before us in appeal. The farkhutee and ` 
the matters connected with it are of com- 
paratively little importance in assisting. us - 
to comé to a decision‘in the case now, ex- 
cepting in this, that they confitm` the pur- 
chasers’ statement that, at the tino of their 
purchase, a large sum’ ‘was really due „by 
Lalljeet »:toe Teknarajn. > This debt being 
due etg Tektfrain, and the notice’ of fow- 
clogure h#ving been issued nearly: a year 
previously, it seems to #s that, so ‘far as. 
money,Wwas paideby the purchasers in order to 
énablg Lallfeet to discharge-his debt to Rajas 
Teknarain, itas money ‘paid ip- ord to. 
enable Lalljeet to do that which it was neces: © 
sary and for the benefit of the family that’ 
he should do. To this extent, we. have no 
hgsitation. in saying thgt the sale is good gs‘e 
against the plaintiff according to the Law of 
the Mitakshara. e : A > 
The case falls distinctly within,tke rule, - 
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of Hoonooman Pershad Banday (6 Moore’s 
Indian gered Caseg, 393) : and it,has been 
repeatedly heldeby this Court thatahbSgferal 
rule laid down in that case applies to cases 
such as the Qresent, as, well ‘as to cases 
arising with reference to alienations by a 
guardian® or manager. According to ¢hat 
rule, * the lender is bound to enguire into 
‘the neceSstties for the. loan, and to satisfy 
“ himself, as well ase he can, with reference 
‘to the parties with whom he is dealing, 
“ that the manager .is acting in bhe par- 
“ ticular instance for the- bewefit of the 
‘“estate.”. In this particular iustance, the 
lender, or rather purchaser, did ascertain that 
there was a-certain debt due, and did as- 
certain that, notice of foreclosure had been 
issued and that the year of grace. was 
just about to expire ; and so far as_we 
can see, the purchaser did, with reference 
to the parties with whom he was dealing, 
satisfy himself of the necessity for the debt 
incurred, so far as it related to paying off 
what was due on Raja Teknarain’s mort- 
_ gage. ` : a 
_It‘is said that the purchasers were- bound 
to go further ; that they were bound to travel 
back to thée*time when the original loaw 
, from Raja Teknarain was takej, and to 
have enquired into-the original object for 
which the money was borrowed by Lalljeet:- 
But it seems to as that it would be- most 
unreasonablg to impesg any such duty upon 
the purchaser, Where is to be the enfiof 
it, if itis necéssary for him to go back to @u- 
quire into the primary origin of the ngcessity 
for the mortgage he finds about to be foreclosed | 
and which may be of many years’ standiug ? 
Ifhe must go back. and enquire into the 
cagsee which led to the giving up the mort- 
gaye, the probabilities® are, it would be 
equally necesstry for him to go further back 
still aud enquire.into the causes which formed 
the first foundation of the necessity for raising 
money, which ultimately resulted dn ‘the 
nessity which’ led to the, portgagg.® It 
appears to us ‘that the rights of the"nebars 
f a joint Hindoo dumily under the Mitgk- 
shara Law are very sufficiently protecged,— 
protected quite as fully as the HiudoogLaw* 
itself Ntended thgm to. be protetted,—if the 
erule laid down by their. Lordships of the 
Privy Council iu Honooman Pershad’s case 
be strictly applied. -So fair‘ then as relates 
éo the mortgage of Ruja Tekuarain, ` wo 
think the respondent’s purchase is good.. e 


* Another portion of the money paid by 
the purchaser was applied in paying °oll 
Ss Sue g ter 








the. loan in respect of which the zur-i-* 
peshgee lease already referred to was granted. 
This lease was exec@ted. so far back as 
the 4th, of Chyet-1241, -being more than 
thirty yéars ago, and the mevtgagees seem 
to have been from that time jn possession. 
It is admitted that thé consideratign for that 
lea® was n payment 6f 55,250 sicca rupees, 
and there is,no allegetion fat any distinct 
payment was ever made “ip reduce that 
amount. It is; however, alleged for the 
plaintif® that the lesseb had been fu gesses- 
sion for very many years, and that, if te 
accoun had been talpu? it would, or might, 
have been digcovered that the debt had beeu 
paid eff. « Thereeis, however, eno proof, 
—neither does it appedtdo us,—that such was 
the case, or that the gofiey which is allegéd 
to have been paid to the zur-i-peshgeedar, 
was not really due to him. 


Here, also, as in respect of the debt due 
to Raja Teknarain, we think that the 
‘respondents bring themselves within the 
rule laid down in Hooncoman Pershad 
Panday’s ‘case. There was -a debt due to 
the zur-i-peshgeedar, and inasmuch as by 
selling the property outright, Lalljeot was 
enabled to pay-off that debt, and also to pay 
off the debs to Raja Teknarain and so to 
release the two estates under mortgage to 
‘Teknarain, the ‘stile was & reasonable and 
proper transaction which was for the benefit 
of those interested in the estate generally. 


. But the amounts due to thè zur-i-peshgeo- 
dar and to Raja Teknarain, did yot consume 
the whole purchase-money paid. ‘here 
was admittedly a surplus ‘of about rupecs 
14,000. As to this surplus and (he mode 
of its application, there is no very, distinct 
evidence. 
that it was used by Lalljeet in paying off 
debts owing to’other creditore. It was con- 
tended by Baboo Dwarkanatle Yitter for The 
appellant that, even ‘supposigg fhat there was 
any necessity as toe certain portion of the 
amount receive 
this property, there Was not any uecessMy 
asgto (he other portion of it? and that there- 
fore the” sale was bad. Ands fo doubts uy 
so much of the psoperty should be sold as 
will meeg the necessity; and ‘if a larger 
portion thai $ required is seld, it must be 
sliéwneby “she purchaser that the "money 
required to,pay of, the claira«®uld not be 


rated gther'wise.e Bué this rule does not apply, 


to cases where the excess i8scompatatively but 

,small,or where the money reall? required could 

‘not bes raised otherwise’ titan ky the course 
. Sige a f 


e 


There is, however, somé evidence 


d by Lalljeet on phe galé oP. 


_ instance, the sale was made for 
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adopted. ‘It:appears to us that, in the present | Babog Oonendat* Chunder - Bose aud 


the best, 
and that no better @urse could have been 
followed. It is not shewn to us that by any 
other mean than by the sale of this pro- 
perty ‘out-an@-out, Lalljeet could have freed 
the estate from, the claims” of Raja Tek- 
narain and the zur- ifpeshgeedar., Moreĝver, 
there is eyidewce thal the surplus of rupees 
14,000 also went in payment of debts. 
Looking. at the transaction ag a ewhole, 
we fender it: to *be one in whith it is 


proved that the purchaser acged -with rea- 


sonable aud sufficient ware and cautgéon, and 
in which a sufficient necessity did exist. 
We, therfore, declare the sule to-be geod and 
valid as against the paar 


The plaintiff conies®into Court putting 
the purchaser to the proof of matters which 
ovcumred many years ago, and seeking to 
set aside the acts of his, own father, and 
also the acts of his own brother who pro- 
fessed to, be his guardian. He comes into 
Court alleging his father lo-be a person of 
weak mind, and incompetent to manage his 
own affairs, and alleging fraud and collusion 
onthe part of the purchaser and on. the 
part of his-bruther, Bunseedhur, of which 
various allegations he gives no proof what- 
ever. The plaintiff has failed to show that 
heis entitled to®any relief :whatever: and 
under. the circumstances, we affirm the de- 
cree of the Lower Court, and dismiss the 


` plaintiff's appeal with costs and interest. 


ae The 20th June 1867. 


i 3 ` Present a 


‘The Hon'ble E. B. Kemp and F. A. Glover, 


e Judges. 
Faterveqars, (andes Act X of 1859). 
gist No. "269° of 1 1867 ander Aq X of 1859. 


StA Appeal from a Uectsion passed by 
_ the Judge of the 24- Pefgunnahs, dated the 
dth’ Janyary 1867, reversing a deciston 
passed by*the DeputP e Collector of 
Sathkir ah, dated the 29th May P866. 


“JogedMur Ghurder Ghosee Plifintiff) 
ep tegen Tae bgt | 
*. Versus s 
Lukhee Praea - .Passte (Defendant) . znd 
another ( Gbjector) Respondent. 


_Baboos| RomeS Chunder Mutter and’ Hen’ 


Chundeg Banerjee for Appellant. te 


Bjoguanee Ehun Datt for Respqgpdent. 


Act Keot 1859°does not provide fo? an intervention by 
a third party under any other elrousistances than those 
gontemplated in Section 77, ù e. onl. ily where the title 
to receive the rent is isputed, 


Kemp,, J.—TuiS was a suit for @rroars of 
rent atan enhanced rate after issue of motice. 
The zemindar, plaintiff, sued, @.the party” 
whose uam® is registered in his serishta, 
viz., Luckhee Preca: LifeKhee Preea did 
not appear. . 

On local ênguiry, an Ameen reported that 
the area of the tenure was 22 beegahs 
odd cottahs, but that about # beégahs of 
this had been asserted to be lakheraj, ‘but 
that no proof of that avermént wag adduced. 


The first Court gave the plaintiff a “decree 
after exempting the 4 beegulis said to be 
lakheraj. 


Bholanath, a third: party, had intervened, 
claiming to hold the tenure under a mokur- 
uree, and that he was the party iu posses- 
sion as tenant of the plaintiff and not 
Luckhee Preea. It was also alleged -that 
the suit of the plaintiff was brought in 
collusion with Luckhee Preea to get rid of, 
the intervenor’s rights, 


Both the plaintiff aud the intervenor ap- ° 


pealed to the Judge; the plaintiff against 
that portion of the decision of the first 
Court exempting the etlleged, luklieraj; the 
ingervenor against tht rejection $f his claim, 


Che Judge has remanded the suit in order 
that ‘the intervenor may be mifde a party 
and his claims decided. No d&cision hag: 
been passed by the Judge with reference to 
the alleged lakheraj‘ lauds. 


In appeal, it is qontended that the Judee 
was? wrong in remandiug the case, ‘as’ the, 
interveution of Bholanath yas not one 
hich could be entertained unger the pro- 
visions of Section 77 Act X of £859. . 


We thinkethat thi$ contention isegood. 


Ag Wof 1859, unlike Act VIII of 1859, 
does not provide for ghe intervention bya. 
third party under any other’ circumstances,” 
*thany “those confemplated in Section 77 of 
Act X. e P 


To admit of an intervenor being miie ae 


parly to's suit uder the pyovisions of Act 
X, the title to receive the rent inusy,be dis- 
pated, and not any sugh question as ariseg ine 
thes suit, wiz. whether Bholausth is the ten- 
ant or Lickhee Preea. Bholanath does nos 
clajm to havé received or enjoyed tife rent. 
He simply coutgnds that he, and not, Lutkhee 
. e ' e 
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Prees, is the tenant of tke plaintiff ‘The Brojo’ Mohun Sutputty (Judgment- debtor) 

plaintiff s, therefore clearly antitleg $ ob- : Appellant, ` 

tain adecree against Litckhee Preti Who 

has not objected to the plaintiff's Saia, R versus , 


and this Gocrge sonnel | in any way prejudice. 
the rights,” any, of the intervenor 
Bholanatl® è "i S 2 ə 


The plegder for the respondent has called 


our attention? to two decisions, oe published je 


in the Revenue and? Police Journal, dated, 
18th. June 1865, and another in Volume TH, 
Weekly Reporter, page 166. - y 


.@ 

In the first case, the question was, whe- 
ther the defendant, the registered ryot, 
who had been sued, could transfer his tenure 
by sale without the permission of the; 
zemingar, ‘afd the vendor ryot was proper- 
ly directed to be made a party to try that 
question. In the latter case, the Judges do 
not allude to Section 77 of Act X of 1859, 
and they admit that Act X does not, like 
Act VIII of 1859, lay down any special 
rules under which third ‘parties cau inter- 

vene. They also say that, where the inter- 
venor’s rights and interests "would be affected 
by the decision under Act X, the practice 
of the, Court. was to permit the party to 
intervene. In the case before us, it is 
clear that the claim of the plaintiff against 
Luckhee Preeg can in no way prejudice the 
intervenor Bholanath. a 


- For thesesr 'ensons, we think that the Judge 
was wrong in remanding the suit in order 
that Bholanath’s claims might be triel. 
We reverse his decision - remanding the case, 
aad direcl® the Judge to try the pléintiff’s 
appeal against that portion of the decision 
of the Court of first instance exempting 
the lakhersj land. | 

-This special appeal is decreed with osts 
-and interest. e 


The 20th June 1867. 6° ° 
@e ‘e e 
é ETERNE e >° 
z The Hou’ble A S. a on and » i 
P C. R Hobhouse udge® e 


a 
eerecution "of ° decree (Eniniowenbie 
property)—Sections 224, 229; and 
” 227 ae VIZE of 1859. 


è o Case No. 178 of -1867. 
A : í a ô n ~ 8s 

* Miscellaneous Appeal froh an-order passed 
by the’ Principal Sudder -Ameen ,of 


K - Midnapore, ‘dated the. Lith January 1867. 












‘allowed to. 


Shooda Monee Dabee and others (Decree- | 
holders) Respondents 


Pi Otogl Chunk: MBgherje for N 
Appeliaut.’e e : 


e eA 
Mna R. T. Allan fðr Respondehts® 


Procedyre to b& observed “whore, While execution of * 
decree is going on against Ammovesble property, the 
decree-holder allages that he is obstructed: in getting 
possessign of certain-langs included in the decree. = - 


- e ` 

Jackson, J.—Tuns is gn order in execution 
of a decree of the Prfneipal Sudder Ameen 
of Midnapore. That decree appears to have 
béen affirmed by the High Court in gefular 
appeal. An appeal having been preferred to 
England, the decree- holder has been allowed 
to execute her decree on giving sufficient 
security for the due performanse of tha 
decree of Her Majesty in Council. The 
decree was for possession of $rd share in 
certain undivided immoveable property paying 
revenue to Government. It appears that, 
while the officers of the Court-below were 
engaged in giving possession of the property 
decreed, av obstruction was @éated, and that 
obstruction led to a complaint on the part of 
the deeree-holder that she had not been 
obtain possessjon of certain 
mouzahs which, she alleged, were comprised 
in‘the landed property which passed under 
the decree. Upon enquiry, i, turned out that 
this obstruction was offered by the defendant 
on the ground that the mouzahs in qhestion 
were not inclnded in the decree.g Under 
such circumstances, the duty of the Court 
plainly was under Section 227 of the Civil 
Procedure Code to enquire info the matier 
of, complaint, that is®the complaint ` of the 
decree-holder, and pass such otder ñs might 
be. proper under the ‘circumstances. Nowe 
instead of enquiring into the m&tter, -the 
Court, after stating tertain vague g gener alities, 


-| made ¢his order e that the copyeof the’ qyis- 


*quennial regis@y book filed by the decree- 
“holders® be gande Srey te the nazir; that a 
‘t perwanitah ke issued in his (nazi®) nume 
“to carry out the above views, thateis for 
“lawfully giving possession of the several 
“ mouzahs imeluded Yu the estates ‘covered by 
{the decree by bent’ of tom-tory.” Ti ‘is 
evident that this order in effect, delegated" to 


ethe nazir œ function whicli pPoper ly, beloug- 


eq tò the; Court itself, namely of déteruiiuiiig 


- this was n decree which was’ tobe executed 


* the. proper ty ‘byebeat of drum’ the’ substance 


` was to be affixed on every mouzah, it would 


. ind if it should turn out that any mouzalis 
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and declaring what mouzahs were or were 
„not covered by the decree. Assuming * that’ 


in the manner prescribed by Section224, the, 
function of @he Court in: delivering posses- 
sidu is extiemely simple, for it has only’ to 
order’ deligery to be made by affixing copy of 
the warrant on some *eonspicuous ‘plac# on 
the ‘lands, and pr oclaiming $o occupants of, 


of the decree in respect of the preperty. 
‘The %Wci*does not distinetly specify whether, | 
ein case of the decree relating to several 
-Mouzahs comprised Tn que estate, such affixing 
of copy of the warrant and such, proclamation 
ate do be fade in each moazah, or onlyeat the 
sudder eutcherry, ow Sther conspicuous place 
on the estate. If thegroclamation were to 
be made and the return to be affixed only ‘at 
the gudder. cutcherry, : then it would be un- 
necessfry to enquire into the subject-matter of 
= this complaint. But if, 'on the other hand, the 
proclamation was to be made arid the retarn 


then be’ necessary to detérmine whether. the 


mouzahs ` in question were covered by ‘the | 


decree or no, and that must be done by’ the 
Court itself But it seems to me doubtful 
whetlier this is not a ‘ease falling under 
Section 225 of the Civil Procedure “Code, 
which provides, for the case of a decree for 
Separate possession of a share in an undivid- 
ed estate. In that ease, separation of the 
share i is to be made by ‘the’ Collector. This 
is a point, héwever, which must be deter- 
mined in the first’ instance by' the Pr ingipal |- 
,Sudder Ameen. If he find that the case is 
one falling undér Section 224, he must then | 
proceed ‘to: ` determine -the question under 
Section 227, that is, if it be necessary to 
“make, proclamation — in separate mouzahs, 


to which the ‘decree-holder’s ‘complaint 
rélated, are gfot_ compr iged in the decree, and 
if, notwithsyMging . such faét, possessien 
shafi have “been "deliver ed to otho” decree- 
solder, itwill' then cortainly þe necessary’ to 
erder restitution of such mouzahs, otherwise, 
of coursé, pos¢ssion' need not be disturked. 
The procecdthgs, tlicrefore, gust be remand- 
ed, I ‘think, to the Priycipal Sudder Ameen 
with iisypuictions ‘ofthe kind I have men- 


tioned, that, ie to say, tlre Pfincipal Sudder | 


Ameen will first, consider and determine whe- 
ther’ poss@ssion is’ to.be_given under Sebtion 
224, or. 225; if, under the latter, he must 

refer the? screstholder. to the Collector ; “if 
under the forrfigr, then he will decide whether 


-0 
e s 







e 
mada jn ‘each „mogh or otherwise; ‘and, if 
necessary, he ewilk theg make, the, enquiry 
preshi bA in-Section# 227. - But in any case, 
he will restriet the action of his Court. to 
doing that which i ig directed By. the Sections. 
referred to: ` - o i 


Hobhowse, J.—Ì concur whh my legirried, 
Colleague . 


As I understand the matter, hile execu- 
tion.of decree was going ong the decree-holder 
alleged that certain villages were within, the 
decree, and; tjfat he was obstricted i in getting 
possession. Thereupon, there should haye 
been an enquiry under Section 227, and after 
the enquiry such ordew as might be proper 
‘under the > circumstanees, but that order 
should have been passed by th8 Cougt, and 
should not have been delogated to any body 
else. Then, when, after enquiry, an order 
had been passed, if that order’ was for 
delivery over of the property to the decree- 
holder, either wholly. or to any extent, then. 
possession . should. have’ .been given under 
Section 224 or 225 as the. case: might 
be. ae 


The 20th June 1867. ` ~ 
s Present: e 
"Thé Ho’ble L- S. Jackson’ and 
i C.P. Hobhogse, Fudge: 
Linitation — Execution of decree 


_éagainst several defendants with 
- Separate liability). ° 


s Case No. 171 of 1867.9 | 
Miséellaneous Appeal from an order passed 
by the Judge of the Small Cause, Court, 

: exercising the powers of a Principal 
- Sudder Ameen of Rajshahye, dated the 
- 18th January 1867. 


Mohesh Chander Chowdhry (D@ree- holder) 


ONS 


RE Appellant, 
-b ae versus = 
oe 
Mohen “Lal Sirear (Judgment- Gator) 
e ; _ Respondent.. $ , 
Babot Mohtnæ Mohun Butdhun ` for 
e 


e Appellant. ~ 0 s 
„Baboo Kaleė Kishen Sein for Respondent. ° 


@Vhere a decred has passed agginst several defend- 
ants, each of whom is declared io have a separate liabil- 
¿ty in respect ofa definite amount, execution agains 
ole or more of: such: judgfent- debtors keeps He anise 
in force dgeanst all simultaneously. oa 


Jackson, J.— Taisi is'a case of exeyition of 


ea and affixing of notice are to pe a Mecree obtained by one co-sharere-of a 


e . 
n e 
- ® 
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foint estate against his ,different cé-sharers 
for sumg of money paid gn tkéir behAlf on 
account bf Govgrument sevenue.. „I$ &ppears 
that the suit was brought against “fl the 
co-sbarers, bue that -in the decree the 
amounts for Which , the several co-sharers 
were liabte, together with costs iu proporgion 
to those amounts, were awarded against 

` them sepmgtely. ‘The decree b&ars date 
1854, and the first gpplication® to. execute 
was in the year 1855, at which time notice 
waseserved upon all the judgment-gebtors. 
The decree was one of: thg Mymensingh 
Court. The judgment-debtor before us 
(the respondgnt) resides in Zillah Rajshahye. 
Tt appears that, although notice was served 
on this debtor in 1856, no further steps were 
iakenengaln$t him ; but. tliat execution has 
gone on effectually against thé other co- 
sharers down to 1863;-and iu 1864, in April, 
the case, which up to this time had beei 
proceeding against them, -was struck off 
the file. The present application to execute 
against the respondent was made -on the 
2nd of June 1866... 


The Lower Court appears to have held 
that, inasmuch as no proceedings have been 
taken against the respondent for upwards of 
three years, execution as agninst him was 
barred. - 


s i 

It has frequently been held tin this Court, 
where the.decreg has passed against several 
defendants declaring flem to bejointly gud 
severally liable, that execution against one 
or more of such judgment-debtors _keeps 
the decregin, force ns against all. The con- 
` tention in this case is that the defendants 
were not declared to have under the decree 
a joint and several liability, ` but each a 
séparaie liability: in gespect of definite 
amounts. There is to precedent of this Court 
bearing upon the point; but the respond- 
ent’s vakee refers us to the case of . Mre 
Stevenson and another, Appellants, to be found 
at pige 18, VI Weekly Reportes” Fherg is 
a Passage in page 21 ‘of tleee judgmé@nt in 
which the lenrned Judges, after rematking 
that in that case® the proceedings taken 


‘against another judgment-debtor, effettually, 
the then, 


&ept the decree in force agains 
appellant, go ón to ohserve :—“ It may be that 

“ some dagrees, though passed nominally on 

** one document, are in fenlity separate fe- 

© creeggagainst separate individuals. In such 
ett gases, the Court migkt, and probably woutd, 
e ‘consider. them'to be separate, atl in dxe- 
* cution put the Law of Limitation into force 

s against the.different defendants as if. bhey 
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“ Were separate.” That is cited as a ruling 
by those two -learued Judges to show that, 
iu a case like the preseig, execution ‘against 
several defendants, would be separate, and 
that, consequently, execition, proceedings 
against oue defendant would not be efféctual 
to keep the decree in force “against the 


otha. This, with all waspeet to tho learned 
Judges,. appears to me ta be ar obiter dictum ; 
it was not the ‘case before tlem, and- is not 
therefqre strictly an, authority to gufde us 
now. It isan‘opinion’which is ensitlad to 
much weight, and which I have according ly 


consideyed : “but, looking at? the stringent? 


terms of the Law of Lifnitations, I think that 
we are.bound’ not tg apply any prevision of 
it in stich a manner asdg shut out à decree- 


holder from thé benefit ef his decree uuless . 


the terms of that provision are such as ex- 
pressiy to apply. to such. a ‘case. Section 
20 of that law runs :— No process o@eXec8- 
“-¢ion shall issue from any Court not estab- 
“lished by Royal Charter to enforce any 
“judgment, decree, or order of such Court, 
“ unless some proceeding shall have been 
“taken to enforce such judgment, decree, or 
“ order, or to keep the same iu force, within 
“three years next preceding the applica- 
“ tion for such execution.” Can it be suid 
that ia this case no proceeding has been taken 
to enforce such judgment, decree, or order ? 


| That is not the contention; Pai it is contended 


that we are to read that Section as if it ran 
in this way :—“ No process of execution shall 
“ issue from any Court agains any judgment- 
“ debtor unless some proceeding shall have 
“ been taken to enforce such judgment, de- 
“ eree, or order; or to ‘keep the same in force 
“ against the same judgment-débtor within 
‘‘ three’ years preceding the applfation.’”” 
I cannot see that we are bound, orgthat we 
should be at’ liberty, to- introduce inio this 
Section words of additional. stringency to 
deprive the decree-holder of the judgment 
Which lie has obtain€d. The tmv is quite 
rigorous enough as it is, ang I% fot. think 
it-is the business of the Courts to make ie 
additionally sfringent., ' ee '*F 
For, these reasons, I thinje that the, deci- 
siĝn of the Court below was yeong, and, that 
„thé, dropel er ought, to be alowed to 


execute his detree agains? the respondeng. 


° ° 

, The appellant Will get'hidcosts. - e 
E EEE 4 ae bo. tas 

_Iemay add that it wgs a łontention, of the 
vakeel.for the respongent. in this case that the 
decreholder might ,havegcarMe@ on execu- 
tion, and-.was bound, to’ carrye on exegution, 
against alf the defendautse simultaneously. 


n e , a pes 
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Ié appears to me that that. would-in mény | Baboos *Dwarhangatk Mitter, Chunder Mat 
‘cases be more than a. decree-holder could dhil Ghose. and Mohesh Chundeg Chow- 


reasonably..be~ expected to do.. In ‘the dAn? Sor, Appellaris. é 


present: case, as it happens, the majority | Baboos Opookool. Chunder Mookerjee and 
of the persong liable under the decree resid- © Nil Monee Seingand Moonghee Ameer Ali 
ed in Mymensingh ; this particular party | ` for Respondents. ae i oa 
resides in R&j-hahye. .I do rot think any- , 
-thing in “reason reqeires that the deerce- 
holder should be obliged to, carry on all 
e ' proceedings agąħst tliese -different persons, 
in different: districts, at- the same mpment. 
Tt woukl be yery inconvenient qhat the t 
Same decree should be in exegution (if in- 
deed it would be pessjble) at the same time 
in several districts. : 

















According*to Hindoo Law, thè declfration. of anin- ë e 
tention to bgcome divided inestate amounts to & valid 
separation, though not immediately perfeđed by an ac» 
tual partition of the estate by metes and bounds. 
` Kemp, J.—Tuis was a Suit for confirma: 
ion ofepossession and for determinatidn of 
a right“of ‘inheritance by setting aside a 
deed of gift and a mokurruree lease, laid “at 
rupees 156-9-9, fn Gur - XS 

The plaintiff alleges that the family was 
joint and undivided The defendants, on 
the other hand, assert that the defendant’s 
donor and lessor, Sohun Singh, separated 
himself from the family. ~ ue +4 

The Principal Sudder Ameen “found that 
it was clearly proved that Sohun separated 
cones : , ` | himself from the family. The’suit of the -~ 
If, indoed, separate decrees were given, as | plaintiff was, therefore, dismissed. On ap- 
-Where sevoral causes had beon joined, and peal the Zillah Judge laid down the following 


the trials _had- been separate (Section 9 issue, namely, whether the plaintiff and Sohun 
Code of Civil Procedure),-no doubt the case Singh were joint or separated.? er 
would ‘be otherwise. : s i 


e — „Sectio®284 makes n@ express prevision 

' for decrees which efn be partly executed 
‘Within the jurisdictién ef the Court which 
passed it, and I see nothing to prevent a 
plaintiff from. executing his decree in the 
first in8tance, as far as he can, within “hat 
Jurisdiction, and afterwards. proceeding to 
: carry it into another. 


The Judge observes that there are nu- 
merous cases in which the rule is laid down 
that the presumption in a Himdoo family is 
that it is joint, and that the onus probandi 
lies on him who alleggs separation, and: the 
case of Badamo Kober, 5th February 1866, 
rgles that, notwithstanding separation in food 
and residence, where no formal partition has 
taken place, the family must be evonsidered 
joint and undivided. .Mr. Justice’ L., S. 
Jackson further says :—“ It will not establish 


> This, therefore, is an additional circum-, 
stance whicli I'think shows the justice said 
propriety of allofving this decree to be exe- 
cuted now. : i e i i 

` Hobhouse, J.—I concur with my learned 
‘Colleague. © e f 


, Aam 
ay oy, 





The 21st June 1867. 


i , Present : , “a separation in estute to show that the 

ERA 7 ‘ ; “ diéferent members of the family dealt Se- 
The Hou blo F. B. Kemp and F. A. Glover, ‘‘parately with their shares of, the proceeds, 
‘ e Judges. ` | “or even that they collected rents or profits 


yon “s from different parts of the Atate, unless 
“ there hag been a definitive separation iñ es- 
“tate indigted by “separate enjoyment and 
“ disPineg liabittcies.” ; Pi 
e ` 3 nl Si 
ith reference to- tke evidence adduced | 
to tha partition, the Judge observed Lhe 
“twp wit@esses for the. defendant on. whosg 
“evidence the Lower Coprt relies,@o.not 
e A 7 a e. Ha 
“give any account of the partition. ‘They e 
‘‘gnerely allege it in -general terms. ‘Their 
“evidence appears to me .Wholly insufficient 
é‘,to- establish .the agéwal~-division “Of : the, 
“ family gstate which’ the defendants, were 


ome Hindoo Lawe- Partition, : 


as a ; -0 

1 +, @ st Cafe No. 3157 of 1866, `! 
E specie) Appeal from a decision passed by 
v Ur. W. Ainslie, Judg® of Patna, dated 
` he 19th September 1866, reversing a gle- 
efsion passed by MoulvieSyud Sukhawut } 
- `. Hossein Khan,'Prineipal,Sudder Ameen 
1 Of thad Distrigt,” dated the Téh’ April, 
. 18GB. ee We, eee 
© -Mussamug Vato Koer and others(Defendants) 
3 * | Appelldhts, 4.. s: 


© =- $. Shwersus one | bound. ¢o. prove.” -The - decision. of. ‘the 
Rowshun Singh ‘and others (Plaintiffs) -| Principal Sudder Ameen’. was: reverséd ud ° 
$ © è Respondents. + © > i ‘the? suit of: the pluintitf decreed:'. .. e~~ 
. 4 g e aR? . - @ ° . ° e œ, 
Ld ® bd e 
e . e R e 
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' 'Iu appeal it is urgede— so 
lst.@That the Judge has dogighd the 
case upon an erroneous view © indoo 
Law, inasmugh as he Ts tọ think that 
nothing shortgef-a partigion by metes and 
bounds er c@nstitute a valid partition ac- 
ing to tha. Hindoo Law. . ‘e e 
2nd.—That the ruling in the ease of 
Badamo Kéoer has since been econsiderably 
modified by subsequent decisions of this 
* Court. ° eles t . 
3rd:—That the onus of preving the separa- 
dion was not, under the circumstances of 
the case, upon the defendants, and that the 





Judge has improperly rejected the evidence 


to the partition. , . 
+ Of the first and second issues, we are of 
‘opinion that the Judge has wrongly applied 
the principles of the Hindoo-Law in ‘regard 
‘to wliat constitutes a ‘valid separation. It 
‘has been lately ruled by their Lordships of 
‘the Privy Council in a case heard by them 
on thé 17th of November 1866, that a divi- 
sion of title can be effected without the actual 
‘division of the estate by metes and bounds, 
and that “ when members of an undivided 
“family agree with regard to particular pro- 
«c perty that it shall thenceforth be the sub- 
‘Jeet of ownership in certain-defined shares, 
“that then the character’ of undivided pro- 
“perty and joint enjoyment js taken away 
' « from thespubject matter so agreed to be dealt 
with, and in the estate each member*has 
“thenceforth a definite’ and certain slere 
-“ which he may claim the right to receive 
=‘ and enj8y, although the property ifself has 
“ not been severed or divided.” 
` The dictum of the learned’ Judge, Mr. 
“ Gustiee L. S. Jackson, in the case of Badamo 
Kooes upon whigh the Judge ha? ap- 
parently relied, has been modified by sub- 
sequent dgcisions,, one of’ which (a most 
_ Weekly» Reporter, Vo- , elaborate one. <m 
lume VI, page 139. ° ° e Which alèthe author- 
e _ Present : - ities ar revieyed) is 
Loch and Macpherson, J. J. c noted in Menprgin. 
: The’ remarks of ehe learned Judge, Mr. 
-Justice L. S. Jackson arg, we may gbserve 
¿“obiter dicta.” The poiué refer®ed- t hinf 
was Whether thg mere fact of separation in? 
e mess and dwelling-gave rise ton présumption 
that a Hindoo family was separate in estgte, 
Mr. Justice Efphinstone Jackson being of 
e opinion that such presumption did arise, Ma. 
Justice Seton-Karr being of g  contyary 
‘opinion. Mr. Justice Li $. Jackson, agreeing 


with Mr. Justice Seton-Karr on the question | 


-teferred to him, went in our opinion befond 
e. œ e e . 


e * $ 
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tif. issués and beyond «what was neces- 
sary for the decision of the case; and stated - 
“ that, unless there beg definitive separation 
“in estate indicated by: separate enjoyment 
“and distinct liabilities, the fgmily must be 
“held to be joint, and that it will not estab- 


“lish a separation in estate to’show that the 
“ different members of ethe: famal} dealt se- 


-“parately with their shares ot the proceeds, 


“or even that they collected*rents or profits e 
t fron differeut parts of the estate.” 

` Thigdictum, indepenflently of itf bemg-an 
“obiter, ” appears to us to be opposed to fe 
view taken by their Tpraships of the Privy 
Council quoted above. ` oe 


Taking, then, th® admitted facts*of the case e 


before us, we find tht Sohun-Singh did 
publicly and uneqeivocally by petition pre- 
sented in Court declare his intention to be- 
come from that date divided in estatg. «Such 
an-intention amounts to a valid separation, 
though not immediately ‘perfected by au 
actual partition of the estate by metes and 
bounds. The acts and declarations of Sohun 
Singh, showing an unmistakeable intention to 
hold and enjoy his own estate separately aud 
to reuouñce all rights. upon the shares of 
his co-parceners, constitute, in our judgment, 
a complete severance or partition, ‘The com- 
munity of interest and unity’ of possession, 
aJ? ees . . . 
‘which are the very essenceef-a joint Hindóo 
family, no longer existed.” Further, the 
parties, it is admitted, have separated in food 
and residence. Sohun Singh in his lifetime 
dealt with his share in a manner inconsistent 
with ‘the theory of a joint interest and 
liability, and his separate enjoynient was not 
merely a matter of arrangement for the pri- 
vate convenience of the family. ə 


` The evidence to the partition inglis case, ` 
which the Judge broadly states to be wholly 
insufficient is of that character which the ` 
Hindoo Luw pronounces to be,the very best, 
giz. that ‘of kinsm@n, whom ware also, we 
may observe, co-parceners.® Sae pigo 30 of 
the Vivade’ Chintamoui and Colebroukei 
Treatise on the Hindog Law of Imheitange, 
Chapter II, “Secti8n'- 12, Partel, page 376. 
Sacheevidence ought not to hage been sam- 
marily rejected? e es 
` The Consd& of thetlfer members of, the 
family was né@t necessary ° fora son may force 
even a, father, however reluctant, to*divide 
‘theincestral’ estate. Chapter I,eSection 5, 
Pyra ll, Célebrgoke’g Treatise, page 279. 
The pleader for the responder has laid 
great strégs-upon the passaggto be found in 
page 243, Colebrooke’s Tivatige, Chapter I 
Š e °. oœ 
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- Section- -I Para 4, viz. —"- Partition is he 
*adjasimentof.owners’ rights regarding thé 
-whole by distributigg them. or -particular 

portions of the aggregate,” and contends 

that there mugt be an-actual division; field by 
field ; but, as observed by their Lordships of 
the Privy” CBuneil in the decision quoted 

“above, “ this argumewt proceeds on the eaor 

iof confoundin -the „division of title with 

et the division of the subject fo „which the 

É titles applied? 














s—r tm 
get posséssion oof Shao of her property to” 
the de@riment*af her other grand-children. | 


Talons was sifiply that the hibbinama 
had’ been rea ecuted by, Lutéefoonissa, 
and ‘that possessiqn of States had gone 
with it. . ' 


The Judge went through tħe evidenoe + 
detail, and, for reasons given at sone length, 
decided thes the hibbanama _ Was genuine, 
and that the defendants were in possession 
under it, He decreed for them with costs.” 

An appen} i ig now; ‘preferred ou - the part 
of the plaintiff, but, before going. into:it, we 
will dispose of an in limine objection put 
forward by the respondents, ` 

They allege (and the fact is not denied). 
that Mussamut Luteefoonissa ‘died ®since 
: ow ' this appeal was preferred, and that the pre- 
, SOF oe ASE a : ‘ tta t 
Te Wa ‘The 21st June. 1867. Ee ioe sent appellants, who are -her grand-children, 






e 
Fofetifse reasons? we are of opinion thad 
P he Judge has, wr ongly applied ghe.law, and 
that his decision must be reversed apd that 
of the’ Court of first instance restored: with 
e costs and imterest of all the Courts _-Bayable” 
_by the Tpapondent. °° . 





| claim the property, not as her heirs, but 


-~ Present: C ~| under.a hibbanama dated some time after 
‘The e Hon”óe E. B. Kemp md F. A. Glover, | the defendants’ deed of gift, and, that there- 
. Judges. A , fore, until this second hibbanama be 


Section -102 Act VIZI of 1859—' 
Survivance. of. - appeal—Gift .(by. 
.Mabhomedan - lady)—Onus pro- 
< bandi—Confirmation. of possession. 


Case No. 402 of 1866. .. er 


os ‘Regular Appens fr om a decision passed by 
Mr.F. J., Cockburn, Judge of Sylhet, 
‘dated the 13th August 1866. 


i Mussamut Lutgefoonissa ,Bibee (Plaintif) 


the 


proved, the appellants have uo “ locus standi” 
‘and cannot be permitted to go on, as they 
do not represent Luteefoonissa’s interest as 
it stood when the appeal was first prefer red. 


- As the appellanta’, hibbanama is not 
-o |-alleged to have. been given, till after this: ap- 
peal was filed,.the appellants would have. no 
claim to be heard under, it; -but they are 
,| admittedly, near relatives of the dpceased | and 
joift heirs of her. property, supposing -it to 


.ha@e been in-her hauds at the time of. her 

wk Appellant, if yh death. -From this- position “as ® heirs; we 

UES G versus ' 2°: think that, they have a right to pròceed witi? 
; Syud Rajador Ruhman‘and others “. © | this appeal to try thé validity’ of the hibba 

i ' d Defendants) ' Respondents. >` <--' propounded by the respondents, but not to 


' Baboo _Ngtleet Chunder Sein for Appellant. “set-up their own hibba, vide Section 102 


te e P . 
. Baboo Greesh Chunder Ghose for Le Act VIH of 1859. a 
Respondents. Ree On the merits of the case the appellants 
` Séction 102° Ate VIII of ẹ1859 does not bar the'| Urge, — e 


Hecht of “heirs a? prcoed with an appéal as against Joigt, 
heirs ee 
A Nahomedan widow. orfany other Manian; holding 
Property in her own right, may Ee i¢ away {to 
“whomev& shb pleases; unless she delays the gift till 
` upon her deathbed; when such &-gift would be looked 
=p as a will, and be inoperative beyond a certain, limit. 
plaintiff suing for Sonirmatiogor possessidh, must 
prove that he was actually in posses 


Glover, J.—Ttsevas ‘a, stt for declara-; 
‘tion of : title. ang nfirmation eof Possession, i 
-ing Vitious, plots. of land situate witpin ‘the. 
> Zillah of &ylhet? by setting aside’ as - fraud-}|. her. property in, favor of one heiresto the 
-ulent a hibbanama under’ which the defend- Getriment of all. the obbers, , s? 4 
ants claimed, Fhe plaint, sets „forth thath We mày .dispoşe of this. last objection e 
the defendantseare ne fle grand-children, | very Shortly. It was never pleaded, below, 
„and . have" exectted the false, deed of gift to) an@ is not to. be found in. the grounds” of 


2 (Q) -Tant the Judge i improper ly laif? the 
“onus” of roving “possession oft Lutgef- 
oonis$n. eThé tespondents urged a special 
plea? which they. ‘ouglit, to have been alled 
„upon to, prove. ° 
° (29. —TRat the hibbanama has” not: hess 
proved. $ 

(3). —That iie the Mahoméðan Law, a’ 
widow- lias no power to divest herself of 


i in do ° 
1867.] Hri Civil, *: 


Samome: (oar) par 7). 


` ‘and. the appellants urge ‘the extreme difficulty | 


‘appeal here. - Lt *is, ‘moreover, bad in law, 
there (existing no. prolibizién. agfinst. a 
widow $r any gther*wownn holdings operty 
in her own right, ‘giving it away during 
her lifetime t wl “She ‘pleases, ‘unless 
indeed she S thie gift*till upon her dently- 
bed, on guch a gife would be looked 
Poneas a will aid be inoperative beyond 
a certain bimpit. “-'. "' 2 * ; 
~~. Then, with | regard to” the °“ onus pro- 
bandi.” ,; The circumstances of the case are 
no” doubt’ somewhat peculiar. Whe , re- 
spondents are ndmitted-by' the mppellants, and 
indeed themselves sllow that, up to the-date 
of the- hibbenama, théy, were in “possession 
of the disputed property ss- managers only, 






to thêm of proving that the nature».of their 
possession has'not really changed, :and,” that 


< the . respondent's. possession now;:, though 


avowedly hostile, is not really so. 

Still we see fo ‘reason. to depart. from 
the rule laid down by this Court’ in “a loug 
current of. decisions; that’ a plaintiff, suing 
merely for confirmation of her possession to 
land, should be made to ‘prove that shé was 
actually in possession. In the ‘present case 
Lutéefoonissa had had ‘no. actual possession 
‘of the land for ‘many years, and it depends 
ou the-proof,of the hibbatiama ‘whether she 
shad or had‘not actual possession through her 
managers, thé respondents, ‘atthe time she 
brouglit his suit. ° Her case on this point 
depénds on proof of the deed of gift, and 
we procved 46-consider'tlié evidence addfced 
.to suppo dhe, Se es ts: 


"The appellfints object--to it generally on` 


the ground that it purports to. have been 
‘executed in an unusual: place, under most 
suspigious cireumstancts;. that theres no 
proof that hwuteefoonissa executed it at all; 
-and that a ‘deed, which disinherits many 
members 
-assignéd, ‘must be 


-looked ` on- ewith ‘grave 
syspicior:- a ee oe 


ge i 0o ®. 

; -We have gone carefully though the 

. whole of the evidefce in support of bhis 
hibbanama, and think, it sugliĉient to warrany 
eihe Judge’s finding.” ' ~” o 


ra > 
-The actual ®execution of the hibba- 
“nama. ‘by ° Luteefuonissa “is _ deposed to 
by thfee..witnessés, “Azgur- Ali, Mahothed 
“Anpe and’ - Moheebo illa 5- these ` thrge 
nn are relatives? of ‘the lady, ĝnd 
-used to. see her. behing the pu®@ah.- 
state precisely that. they. saw Luteefoonissa 
“put ber mark on’ the. hibbanama.. - 
e` f è- 
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the family, without any reason’ 


ey 
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. Other- witnesses who were stading outside 


the scieen, depose that Luteefoonissa,;. .or 
rather a person who.gas said to have been 
Luteefoonissa, declared that she had signed 
the hibbanama then produced. ¢, n 


' The mooktear Azhar `Alee,deposes ` that 


-Luteefoonissa execitéd a “mooktearnamah 


to iim for the purpd$e-of getting the deed 
of gift registered. ve T 
“Aud thé witness’. Kally*Coomar, ¢he Re- 
gistr}? mohurrir, who ys sent doyn to the 
boat to4make enquiry, deposes that’a evomgu 
(whom, of course, he djd mot see) declared 
to him*that she had gtven the mooktearna- 


tah fot theepurpose ' of having the deed re- 


gistemed. “= 8 be 


The witness Abdool -Torab,. the surkoem 
of the Muhomedan épdowment at Sylhet, a 
man of admitted position and respectability, 
and a nephew of Lutéefoonissa, depésed?to 
having visited his relative in her boat at the 
ghat, and to having had,a conversation with 
her‘ on the subject’ of the disposal of her 
property; that Luteefoonissa expressed her 
intention of giving the : hibbanama - tothe 
respondents, on which’, witness asked-for a 
share, on behalf of his nephew Abookhair, 
likewise a relative of Luteefoonissa; that she 
agreed to include his name “though she 
eventually did not do so. This witness 


farther ‘deposes that Lute@foonissa told him ` 


afterwards that she liad executed the hibba- 
nama. aA A N j 

` Now, this ià a very streng array of evi- 
dence in favor of: the respondents, ‘and 
nothing has been adduced on the part of the 
appellants to rebut it. They rely on what 
they call- the inherent improbability of Mus- 
samut Luteefoonissa’ having executed any 
such deed, and. on the- varions &uspicious 
circumstances attending its alleged: execu- 
tion. ' 7 EERS ; 
-They ‘say, why #hould [htegfoonissa: re- 
Main for so many days in, @ baa af the Ghat 


“when she Hid hous’ in ‘the town itself ? ‘by 


‘this, it is reptied, © that her house is shown 

by the evidence of relatives ta have been-in a 

rainais condition, aud temgorasily,., aly all 
Oe ee 


events, uninheBitable.: - 


- Again, hoW is it” passible to bglieves that 
‘the hibbanatha. was, exScutgd, as stated, at 
lealf past: teg o’clock -in the. morning? “seeing 
“thet, the deed itself, was | fegistaed between 
‘the hours “of iD and 1t? The Judge’ ‘ap- 
pears ‘tots, to have -disp§sed°of& this objéec- 
tion, as-well as.that regardéog the gtamp ; 
but ip cay case, considering fhéjlax way 

. 3 e . ` * 


t 


` 


e 
86 Civil ` © THÈ WEEKLY. REPORTER: œ Rulings  [Vẹl. VII. 





D O  —___—_*—__ 
in Which natives of this country are f:'| Karoo Bal ‘Thakgor (Plaintiff) aa f 
( 















eustomed ‘to ‘speak’ of time; we attach no z : Sine versus ae 

importance to ths digerepancy ; ; standing by BaL Mu 

itself, it might be something, but it. cannot. Dhol undal. ata oiher (Defend) 
5 . ee 








affect. the dingt evidence in support of the, 
Hibbauama, . 


Again “if îs objectéd, Why was not the 
writer of the draft 8P the deed examin@d ? 
He would hayé been in a position to give 

‘ importgnt ‘evidegtee and was at the same, 
time .an independent. witness, To this it 
may Ap Yeplicd,.thaf it was sufficient for 
dhe respondenig’ to prove the | hibbanama 
ag it was actually eXeqited gand thats if the 
appellants had wished ‘for Ram ,Kinkur’s 
testimony, hey should, heave summoned that 


indiv. idual themselvese *” ee 


“Again, that the only epaapactatls witness: 
Abdo! Torab. did not witness the hibba.: 
Adoole ‘Tora | explains why he--was not 
present, t-the time of execution, and there: 
might perhaps have been another reason for 
his: not appearing as an attesting witness 
in the fact’ that he „expected. his “nephew?s 
name.to be included. in the deed. .But be. 
this as it may, if Abdool Torab be. the re, 
spectable man he is snid to be, his statement of 
what. Lutéefoonissa said tó him, both before. 
and after the execution, of the hibbanama,. 
is strong corroborative proof that. that deed 
was given by theelady, and is _proof positive 
that ‘Luteefoonissa. herself was present if’ 
- the bont, and not; as the appellants insinuate,: 
an’ ‘impostor em loyed to petsonate Luteol-" 
" Gonissa for the occasion. i 


“Baboo Tarucknath Sgin T 
- Mi. Re E. Twitale fo} Respondent? 


Section 17,Act XVI of 1864 does not say- that deeds 
executed prior to the passing of the Acf shall not be 
received as evidShce-in Courtg, “Tt was intended mérely 
to encourage parties tò register old deeds at once. 


pellant,- i 


SetongKarr, J—Tais case must beere- 
muided to the Deputy Collector“ for trial 
upon the merits. “Both the Lower Courts 
seem to have.overlooked, or’ misapprehended 
the purport of the Registration Act XVI of 
1864; Section 13 of that Act refers’ to 
instruments executed. on: or after the-date 
ou which the Act came into operation, whith 
was the first of. January 1865 ; and Section 
i7, „referring to Section 13, merely prescribes 
that instruments executed before the date, 
oa which the Act came into operation shall 
not be accepted fur registration unless, pre 
sented for that purpose, within 12 months, 
from, such date. This Section was. intended 
merely’, to encourage patties to register, old. 
deeds at once. Ie does not say | that deels 
executed prior to the paasing of the.. Act, 
shall not be received as evidence in Courts. 


The Deputy Collector. furter refers -to 
Section 49 of the same Act, Which concerns, 
depositors of. wills, and has uo hearing what-, 

LJ a 
ever on the question before the Court. 


'Fhe case is remanded to‘the first Courgi 


for trial on the merits. ` ae re 
° ne 


3 ah 

-Oun the: whole, we see no reason to dis- |. 
haley the evidence in support of the 
hibbańama or of the respondent’s posses: 
sion under it; and we therefore dismiss this, 
‘appeal. w wl costs. n 





-E 
4.) The 2lst June'1867.° . %7 
e ` Present : a 


-The Hon'ble W. S. Saat Karr aa” 
“A. Q. Macpherson, Judgee, 


%e Px “ n i 
ae *. The lst J une 1867, sia bd ‘Prosump#ign—Joint Family Eroperty 
roa vey Oe ae °. =e . y Partition. ` 
Pe 3 nint, ; ; HA Sea ts , 
a eos f ., Gase No. 415 of 1867. . 


- The Won’bte. XV. S. Seton- T and 

a EG uit 8 abn Judges. an ee Special Ap edl efom a décisión passed by ` 
: R 5 thee Prin’ ipal Sudder Ameen of. Tirhoot,e 
; ogiatratiog Section 17, er: =e of |* ` dated the 4th December 1866,, modFying- 


°° oo * LoG, á -ud a decision of the Sudder ‘Ameen, of that -» 


Case Ne. 426 of? 1867 under Act, Kok 1859, District, dated the 23rd January 1865. . | 

Se Mussamut Rambuddun’ Koer, aapther 
‘Special Appeal from a decisioù passe by ånd guardian of Seo Suhay Singh, "ead ° 
f Se “Tact afirming a ai ahother fDefendants) Appellants, : 


: “passed by the Assistant Colleetpr of that +, - versus - 
District, datei ihe: 10th July 1836,° {: - Gopal Singh (Plaincit Respoiitenn = 
e oe rs e 


J 
1867.) € © Givi - ° 
(J ? ce 
G ob 1? 
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— ee Tees 
Baboo Doorga Doss Pug for, Appellants.: 
BaSoo Kishen Sucgt Méokerjaety 
* Respondent. ® 


From the mere fact of an 
to remain joint at @! 


ce 







ctory Being allowed 
imo when the rest of the joint 
property was-pfrtétioned, it is not to be inferred 
that the #Wareliolders agreed t® continue to work that 
2 actory, or that thfey agreed never fo raise any 
new factories;-  - i e 

` Macpherfon, J.—tn this case we think 
that the -decrees ofthe Lower Appellate 


Court must, be reversed. 


It seems to us that both: the Lower Courts 
overlooked that which was: the chief issue 
in the cause, namely, whether the appellants 
were under any..agreemeut or legal obligation 
to continue to work the old ijmalee factory, 
and were uñder any contract: or obligation 
not to open. new factories on their tespective 
lands. —- i 








‘The Lower Courts have apparantly consi- 
dered ‘that because, when the rest of the 
joint property was partitioned, it was agreed 
that the then existing factories should remain 
joint, therefore the various sharers, either 
directly or indirectly, agreed that they would 
continue to work the joint factory; and 
never. would raise new factories oi their 
respective lands. ` 


But the agreement which the parties en- 
tered into does not allude to these questions 
at all ; and we-aue of opinion that from the 
“mere fact of the old fagtory being allowed to 
remain joint, itis impossible to infer that 
the shareholders agreed to. continue - to werk 
that old faftory, or that they agreed never to 
faise any new factories. - 


The decree of the Lower Court will be 
reversed and the plaintitfs suit dismissed us 
against*these appellants, who are eutitlgd to 
recovet costs in all the Courts. 





$ a i 
£ The 21st Jyne 1867.0 e- 


Present : eo y 

e ` . e e 
The Hon'ble & S. Jackson and’ e 

a ©. P. Hobhouse, sedges. e 


Spe al appeal — Exparte decree 
(under Att X of 1859)—Second ap- 


"i pleation to set aside. 


Case No. 55 of 1667 under Act X of 1889. 
eMigeCflancous Appealefrom an order.pussed 
A ‘the Judge of Backergunge, guted éhe 
17th December 1866, affirming *an order 
passed by the Deputy Collector of that 
. District, dated the 6th Jung-1867.-. . . 

e 





Suderooddeen, Appellant, 
F ag oe, ks versys. ; 
Huronath Sein, Respondent. , 
Baboo Roopnath Banerjee fer Appellant. 
Baboo Greeja Sunkur Muzdomdar for 
e. _ Réspondent. 


A special appeal will lie from an ger rejecting an 
application to set aside an ex parle decree passed under 


Act X of 1859, 


` The Wocedure under that Act does not provide 'for 
the ententainment of a secofd application Po aside 
an ex parte decree after the first application his beth 


dismissed for’ d@ault. å 2 


_ [Urbn the vakeel fr the appellant rising 
to open his appeal, aprelimingry objec- 
tion Was ‘taken bf Baboo Greeja Sunkur 
Muzoomdar to the effect’thnt the case having 
been decreed ex par@® against the deféndant . 
by the Deputy Collector, “and defendaut’s 
application ‘for a re-tridl having bgea dis- 


missed on default, and a second application . 


to restore the case having been also rejected ` 
and that order upheld in appeal by the- 
Judge, no special appeal would lie under 
Act X of.1859, whereupon the Court passed 
the following order. ] Fe 


`` Jackson, J.—We are both of opinion that 
the objectiou must be overruled, and that the 
special appeal must bé, heard. 

«The effect of Section 43` Act VI of 
1862 of the Bengal Council is, we think; 
to place -decrees of the Collector’s Courts 
passed ea purfe ou the same footing as de- 
crees of the Civil Courts pagsed under the’ 
same ‘circumstances, for the Sectiou allows 
an appeal to the Court to which appéals’ 
against the decision of thè Court passing? 
the order would lie in the same wey as'is 
allowed by Section 119 of Act VIII of 1859; 
aud that brings the matter under thf generat 
provisions of appeals and of special appeals 
to this Court, and, ‘consequently, we think 
that a special appealgn this casg will lie. 


+|: *PThe appeal then’ proceeded, afd, gfter 
heaving argfinent on both sides, the Cauria 


delivered judgement.] “` è 


Jackson, J:—I Wink that the Collector 
wf ifght iu holding’ that the procefære 
under. Act XOf1859 did ‘hot provide for 
the entertainment of a gecon petition such 
as that pfesensed by the specjal apponit, E 
_ “Et is*satisfactory to kuow ghat, in coming 
to that conclusion, éhe Deputy Côflector was 
actiug strictly in*accutdance wigh. what up- 
pears-tv be the justice'of tlee case'dor a more 
«frivolous excuse fur non-appastnce, after six, 
weeks "had. been allowed.* forghe- purpose, 

: a ae 


88. Civil : 


——_—_——_—-»———— 






a (ein akin aks, aa Te 
pérhaps--never was heard in a Court of 
‘Justice, ` -` > ae 
. The special appeal, therefore, will be dis-. 
missed with costs, ` n `. : 


‘$ Hobhouse, J—I concur, 
e oe e 3 
2 oe rs i Pig 


“Phe Zist June 1867. * 
° Present: , a 
a [he Hon’hle P. S Jackson and — 
P C, P.,Hobhouse, Judges. 
Limitation — Execation’— Section 21 
$ Act XIV of 1859. j 
_ , ‘Case No. 116 9f 18677 e 
Mascellaneous Appeal from an order passed 
by the Judge of Backergunge, dated the 
23rd December 1866, affirming an order 
passed by the Sudder Ameen of that 
District, dated the 21st July 1866 se 
Deegendur- Narain Ghose 
2, -,  Appellant,. 
ee versus : . 
Hurkishore Dutt and others (J udgment} 
i debtors) Respondents. : 
Baboo Hem 


ve 
. ae 


(Decree-holder) 


Chunder Banerjee for 
Appellant. a E 


3 , Baboo Chusder Madhub Ghose for - 
. Respondents. + 


- ‘Interpretation of Full Bench decision (7 W. R. p. 518) 
with regard to limitation in cases of execution of decrees 
under Section 21 Ag XIV of 1859. ‘ 

, Jackson, JT ue order of the Judge in this 
case seems to me to have been passed under 


‘a misconception.® ` . 
b à { ’ BEA = 
„>The dudge states that “this decree was in 


force yhen Act XIV was passed, and there- | - 


` & fore Section 21 of the Act applies. The 
“ Full Bench Decision, which refers only to 
“ applications tinder Section 20, accordingly, 
“ does not fy to this case whick must be 
“ governed ky tlee law.” Ifthe Judge if- 
ends by that observatitn to say that, accord- 
ing to ghe decision of the Fulb Bench, cases 
under Sectiou,20 were noto be voverned by 
‘thg law, he has grievously misunderstand 
that*decision. e ee 


_. -There can be ne dgub?, I think, ahd, it has | 


‘beef so Meld by ehe Full Benci? of this 
Court. (subsequently indeed td the decision 


now, unde .conséderation) that? Section 21 |. 


is merely a‘proviso úpof Sectisn 20; that’ 
cases are npteto be.dealt with upon a -dffferent 
principle. ùndgr "Section 21, but that, iu Te- 


-spect*of such cages, instead of looleing merely t. 


ee 
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| 1859, unless the pegio 


° Pigncipal Court of Small 


e 
REPORTER. ©, ‘Rulings: [Vl VTH. 
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to the ófnt-whethgr a proceeding had ‘beep * 
taken Fitin three years next preoedigs the 

appli€gfon, a- perio@ of thige years was 

allowed” fro ne passing.of Act XIV of 

i ‘limttation allowed 

under the formerly existing netice, should 
first have gxpired, dhd this without 1 

.to the date at which the Inst proceadin? 
might have been taken, or. to thesfact of ‘any 
previous prfeeding, having been taken to 
enforce the decrce or to ‘keep it in ‘force, 
That is he only difference in respect of cases 
coming unde» Section 21-; and consequently. 
the Judge will have to decide whether, in- 
respect of this ense, any proceeding had been. 
taken within three years from the passing of 
the. Act (execution not having been pre- 

viously barred by the expiration of the. 
‘period formerly ‘allowed), and if such pro- 

ceeding had been taken, and ` subsequent. 
application has been made, then whether tha 
proceediug so taken within three years after 
the passing of the Act.and within, thrée years 

next before .the present application was, a. 
bond fide aud effectual application to keep 








the decree in force. ‘ z 


' This being a case of special appeal, ;-we 
are not competent to .deal with’ ‘the: fact. 
ourselves, and must, therefore, remit -the 
case to the Judge in order that he may de- 
termine it. en oe 
` The Judge will find the-Iaw fully- stated 
in a decision of the Kutl Bench, Miscellane- 
ous Appeals Nos. 719 and 445 of 1866, dated 
318 May 1867 which will be shortly _Bub- 


lished.*, : — eoc 
©. The 22nd June 1867.0 
~ Present: — ore 


e 
The Hon’bel Sir Barnes Peacogk, Kt., Chief 
, Justice, and the Hou’ble .F. A, Glover, 
Judge. Be 4 : 
Surisdjctéon (of Small Cause Coufts) 
—xecution of “decree "against 
Gotemnmert—Damages. Be 
Reference to the. High Court by’ Mr. 
C.D. Field, Officiating Jud. e of the” 
AUSES. a¢ 
Kishnaghur. . | ce P : 
Mr. J. J. Doyle, Manager. on behalf of, the ° 
o Bengal Indigo Company, Plaintif, >. 
versus a 





a Dwarkanath Chatterjee and another, * 
e 
` e . Defendants, pa hi, G 
& - g i as k A 
- | 04 See VOT; pa 515. 1° 8 
. han es e e e 
e e 


@ $ 
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* Baboo Bhowany Churn Dutt for Plaintiff, 
e No one for Qofendants., f 
The Small ‘Caus Court at Kishiaghur Le @S juris- 
diction to execute a decree against Governmént. If the 
Court should attampt to execute such detree, the plaint- 
jE who applied fr that execution, would be liable tobe 
Sued fordamages® = ° , S . 
Case*—Tists' was an action for damages 
brought by. the Bengal Indigo, Company 
against DwWarkanath and ‘Ohit@Kazee. Th 
damages alleged, wis that defendants had 
made excavations in the plaintiff’s land and 
used a quantity of the soil for the ‘ianufac- 
ture of bricks. The deféndants pleaded 
the orders of Judoonath Sein, an Assistant 
Overseer it’ the Public Works Department. 
It does not appear from-the ‘record that any 
evidence was taken in support of: this plea, 
or to'show that the above defendants acted 
on such orders without knowing that they 
were doing a wrongful act. Summonses 
‘were, however, issued - against Judoonath 
Sein and Government, who were this made 
parties to'the. suit. The summons in' the 
case of ‘the latter was served on the Gor- 
ernment pleader who entered an ‘appear- 
ance and- pleaded non-liability. This’ plea 
was overruled by-the former Judge, Bubvo 
Doorga Proshad. Ghose, and a decree- passed 
-against-Judoonath Sein and Government in 
the fullowing terms :—“ Decreed for Rupees 
~ 28-15-9 with costs proportionately, aud i 
“interest at 12 per cent against Government 
“ and Judepuath Seiw.,’ ae 
$ s 


Execution of this decree against Gov- 
ernment is iow applied for, and the decree 
ewas giva on the 13th December 2865, |. 
or after the passing of dct XI of 1865,. 
Section 9 of which is as follows :—“ Suits 
“ against the local Government or against | 
‘the Government of Jadia shall be brpught 
“in the Cot having jurisdiction at the 
“place which is the seat of such Govern- 
“meut? @ o e 


o $ 
With gdvertence*to dhis Seg@ioi of the 
Small Cause ‘Court Act far, the Meftssil, 
it is,clear that the Court of Sinall*Cauges at 
Kishnaghur bad mw jurisdiction to pags a 
decree against Goverumeng.* The question 
ewhich I then beg to submit for Mie desisiot 
of Me High Qourt under the provisions. 
e of Act X of 1867 is, whether I should 
now ‘grant: execution of the above deqee 
againgt Goverument. 





judgment. (wide the remarks. of the. Court 
in case No. 2220 of 1865, Kisto Chunder 
Chuttopadhia and. obhers, Appellants, vs. 
Ramloghun Roy’ and others, Respondents, 
16th December 1865, IV Waekly Reporter 
Act X Rulings, p. 47. ; and cise No, 494 
of 1865, Anund’ Coomar, Appellant, vs. 
Takur Pandey, Respatdent, 20th December 
1865, IV Weekly Reporter, ,Miscellanéous 
Appeals, p. 21.) a z 

Utor English Law, a judgment (even a 
judgmńgit ¿n rem) can be impeached byg& trij- 
sic evidences showing that the Court whicly 
pronoanced.it hud nag utisdiction (Havelock, 
vs. Rockwood, 8 T R:, 268) ; see also Smith’s 
Leading» Cases, Wol. II, pp. ©659, 684, 
686, 694. Mr. Taylérlays it down (Work 
on Evidence, Vole If, pura.: 1523) “Mat 
every species of judgment will” be rendered 
inadmissiblé in evidence by showing tlt the 
Court from which it emanated had. if} juris- 
diction, and it will be abundantly clear from 
the cases‘ quoted by him in paragraphs 1523 
to 1532 that it has been the practice in Eng- 
land to quash or otherwise treat as nullities 
the judicial proceedings of inferior tribunals 
held without jurisdiction (para 1525). 

In case No. 211 of 1868 Blrowani 
Prosnd Surma Khan, Appellant, vs. Dharm 
Narain Neogy and others, Respondents, 16th 
May 1865, III Weekly e Reporter, Civil 
Rulings, p. 25, the High ‘Court set aside 
au order passed by a Principal Sudder Ameen 
without jurisdiction in’ a case of that class 
cognizable by Courts of Small Causes. i 

For ‘the above reasons, I. am of opinion 
thaf exécution of the preset decree against 
Government ought to be refused, and that 
so much of the judgment as makes Govern- 
rient- liable ought to be-treated as æ nullity. 


‘In a case somewhat similar which I had 
the honor to refer to the High Court before 
the passing of Act, X.of, 1867, and which 
is reported at pages 19 ay? 26° Weekly 
Reporter, Senall Cause Court *Referencts, I 
qhotéed some, degisions of the old. Sutldée 
Court and ‘of the present High Gour? which 
mpy ,not be iuapplicablee tò the present 
case. -à Ce ae 

The High Gourte(present Peacock, C.J , 
and T.08. Jackson, 4) on theel 8th May 
1867, made the following oftier:— ` 
e vi ; 5 a 
|t Bet the Judgé be informèd thatethis cage is 
net sufficiently estated, inasmuch as it’does 
I conceive that it is incumbent%on me to | not state when the suits wal gommenced, 
„enter juto it of my own motion, as the de-| whether it was commencéd uwsder Act XI of 
fect is plainly apparent on the face of* the j 1865 ar ubder Act XLI ‘0618602 i 

e a) . 2 ' e 
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The question being. one of jarisdictjon, 


, 
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Babos Greesh Qhunder Ghose and - :° 
Rajĝndur nyth Misser for Appellant. ~ 


B fob _Nursingh® Chunder, Mitter for 
Respondent. ; 
Where house-rent ingludes the rept of the ground 
upon which the house stands, , and the ground-rent — 
can be separated from theother items forming ghe aggre- 
gate t A ai zanie Dy n fhe estont, -of the 
Plar Act xie 4850 is mizabie by e ; venue “Court 

Kemp, J°-Tus was a suit. to obtain 
possession of-a building occupied as a shop 
situated òn the bazaar of the, sudder station 
of Sylhet ;-rente for a per iod of two years 
six months and seventeen days was also 
claimed. ° 

On the 21st of June’ 1866, the Zillah 
Judge, Mr. F. J. cock pare passed, “the 
following decision :— 

“This is a suit.for rent and for ejectment 
“of the tenant. Defendant simply pleads 
“that he has occupied the house beyond 20 
“ years and cannot be ousted, and plaintiff 
“ean only receive his rent; this was all 
“ that the defendant’s Counsel urged at the 
‘hearing, aud his position is untenable. He 
“wants to mike a Revenue Law case of it 
“against repeated ralings. Plaintiff- has 
«proved his tase, and I decree the case, in 
“ full with costs,” &e. 

On the 8rd ‘oft August 1866, the same 
Judge passed another decision to this effect :— 


“This comes up Jig review, gond Tam 
“ perfectly convinced that my order of the 
“Ast June was” perfecily- wrong, “and 

‘ equally. convinced that plaintiff nust go to 
“ the Revenue Courts under Secti@n 78 Acte 
“ X of 1859. Case dismissed ; plaintiff to pay 
all costs, ” &o. i 















The Judge should mike'an additional 
‘statement as to that part as an addition tof 
the case already submitted, | . 


The ‘fo! lowing additional ‘statement was: 
accordingly sħbmitted by the Judge :— 


' The case *was instituted on the 28rd 
August 1885, that is after Act XI of 1§65 
“amie. into operation, This Act was passed 
on the 15th Mæl 1865, and né date being: 
fixed by the Act for the commencement’ of: 
its operasion, it had effect from the date of, 
being Passed.’ Teis 


The judgment of ihe Hig Couye was 
delivered as follows by :— > 
° Peacoci® C. J.—It is necessary in % suit 
ing inferi ior Cours fo show that the Court; 
has jurisdiction. In this case it is contended 
_ that the High Court cannot take judicial 
natica - -of what is the, seat of the Bengal 
Governfhent. Admitting that to be the case 
for -the' sake of argument, it was necessary 
for the -plaintiff to show that the-seat of 
Government was within the jurisdiction of 
the Small Cause Court of Kishnaghur. 
If the Court should attempt to execute the 
decree in a case in which the Court had no’ 
jurisdiction, the plaintiff who applied for 
that execution would’ be liable to be sued 
in an action for damages for executing the 
decree. See Saugder’s Ist Vol. “7! a, Note! 
1, the King. vs- Danser, 6 Term Reports,’ 
aS “245. : 
As this suit was commenced after Act 
XI of 1865 ciimé into operation, the Small 
Cause Court at Kishnaghur had no jaris- |“ 
‘diction, and thé Judge “ought to refuse to 
execute the decree. 


®. 
a ae In appeal to this „Zour t, it ig contended 
The 22nd June 1867. H that the Judge is wrong in his adjudica- 
. tion of the point of juris@iction, inns- 
os Present : ‘| “much as under the law the suit, would lie 
“in th f 
The Honibhe T B. Kom and EA di l Coe ©, Court, ae not in tite Revenue 
wd ges. e 
D, A . Weearegol e opinion that the decision of the 


Jurisdiction—Gronnd reht (included 
in House-rênt). 
e 


e. “Cita No. 403 of BG. °° 


Rejali; Appeal *fram & decison passed ‘by 
Mr, EJ. Fockburn, Judge of Sylhet, 


Jufg@ passed in review is wrong. No reasons 
aregiven’ by -the Judg? in support of his 
contentions, but that he is in error we have 
no d&abt. : ° 
Act X of 1859 declares®all Suits for the , 
rent of lands to be cognizable solély by. the 


_ dated the 3rd August 1866. e * | Collector of land revenue ender that ‘law, 
". Ram Oftrn Singh-Khettree (Plsintig} lt it makes no mention of the rew, of 
dopettant; à holes. “House- rent fay include the rént ° 

? 
e of the groùnd upon which the house ‘stands, 


s * versus and to’that extent the claim to the gpound- 
Meadhurt Ruj ny Reipondent. ~ Fron? would perhaps be cognizable by, the. 
e N” 


1867] 9° Coi 
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* Revenue authoritios, if it. were. pbssible to 
separate the items of gi uyd-rent @om the 
other “items formihg tlic nasregta et the 
house-rent. Such, a course is not pratticable 
in-this suit, ard the action from*its nature is 
cognizable by*the Civil Court. See Weekly 


Reporte, Volume I, page 223, Hay’s Re- j> 


ports for 1863, page 529 ; Decision of the 
late Suddey Court, 
296. 


e 
We reverse the decision of the Judge 
passed in’ review, and restore hi$ original 
decree with costs and intere@ òf both Courts 
payable by the respondent. f 
e 


Whether the ‘respondent is nt liberty to 
appeal from the original decision of the 
Judge, is å quostion upon which, in the pre- 
sent stage of the case, we do not. consider 
_ourselves bound to give any opinion. ' 





The 22nd June 1867. é 


a a 


Present: f 
The Hov’ble Í: S. Jackson, Judge. ` 


Exhibitg—Section 128 Act VIII 


, of 1859. 
¥ % - -%e 
Sreemunt ' Raojea Gunesh, Appellant to 
$ x e 
° England, . 
versus 


Rao Talee Pershad Balmdoor, Respondent to 
England. 


Mr, R. T° Allan and Baboo Ashootosh Dhur 
for Appellant. e>. ° - 


° 
_@e 


Mr. F. J. Fergusson for Respond&nt? 
+ e 


Documents produced in Court Mider Yyetion® 128 Agt 
*VIIT gf 1859, become, upon and by regson of tir pra 
J “duction, exhib#ts, © _ - i 

e x 
Jackson, J.—I naye heard the affidavits of 
the rney on both sides, and Lhave also heard 
» © tlearguments of Mr. Allanand Mr. Fergusson. 
T have to gonsider now what course the 
Court ought to take in respect of the pro- 
duction of the 15 documents referred te, and 























28th June 1862, page 
e , e 


Kyiew—“* Lahitit, 


“| Equity.” ~ 


Af the event of their not being produced, as 
to allowing secondary evidence of their 
contents to be sent tH England with the’ 
record of the appeal to’ Her’ Majesty in 


Couneii. i ‘ 


s 7 r 
Mr. Fergusson has takenea preliminary 
objection, of a somewhat, subtle character, 
to these, documents, whether in original 
or copies, being submfłted,te the notice of 
the Judicial Committee at all. 
e 

Mr: Fergusson appears to draw” a gMistige 
tion betwegn the word ‘$ exhibits” used 
in the 129th and subsequent Sections of the 
Civil Procedure Code, “and the words 
“ doguments or documentary :eVidence” in 
Section 128. He cofitends that’ these papers 
have never been axhibits in the sensè in 
which exhibits. are spoken of in Section 
132; that they have never been _tgndered 
in evidence either to the Zillah “Court of 
the 24 Pergunnahs or to this Court on 
hearing the appeal; and-that, cousequently, 
they are not documents which ought to go 
home as part of the record. 


oe 
ag 


It appears to me that documents 
= produced in Court un» 
- * And vide Wharton’s der Section 128, accord- 


Law Lexicon in exact 
conformity’ with this 
any 
paper produced in & 
Court of -Law or 


ing to the meaning of 
the framers of the Code, 
become, upon and by 
reason of their produc- 

: -  tion,* exhibits ; tbat 
Sections 128, 129, and 132 mast be read toge- 
ther and constitute one continuous action 
so to speak of the parties and the Court. 
The documents, whether produced by the 
parties themselves who inténd to make use 
of them, or produced by the opposite party 
upon notice to produce. them, are brought 
into Court, and (having.thus become ex- 
hibits) are received and jnspected by the 
Court. If the Court see ngwenson to reject 
ehem by reason of trrelevaitty’@r otherwise, 
the Court then admits fhefien Having ad- 
mitted them, the Court endorses thems wth 
the number and gtheu particulars ; and after 
such endorsement the docemtnta (that is to 
fay,’ the exhjpits) are to bediletl. Althis 
takes place i the first heattug of the suit, 
whigh is go the appointed time for the 
settlement @f issues. Mr. Kergugon appears 
*o beaunder'the impression that documents 
having- been produced Mm thgemode pre- 
scribed bÝ Section, 128 maybe returned, 
and *can be again prodwced®ag the further 
hearing of the suit or Rt she “trial. This 
appegrs. ‘to me to be a, “misapprehension. 

. e 


$ s -@ z ` 
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Vhe-ouly òccasion on which documents afe: - © The 22nd-June 1867. - ¢ 
to be produced and ‘then returned to the| ~~ e ne ; 
parties, as-far'as I ungerstand the Act, and Ofes . _ Pregent: i > 
as I believe isthe: practice: in ‘all Motussii| ° : ees - ' 
* Courts, is the gecasion mentioned in. Seziion- The Hon’ble L. S. Jacksap, Judge. f 


` 891, that is when the document on Which the | —° ^ : ae @ ot er 
ete Serf: ; we — 1 Pri i1— 
„ plaintiff relic? is presented or produced with: Y eemioa acorlon 36 aot WATE of 
- the“plaint,®ahd a copy is -filed with te) - 1859, °- °°. S0 Bere Le 


plaint, On that occasion such documents are| °°. = . a, 
‘compared with® the copies, thé copies are |Shali Mukhu? Lal and another, Appellants 
retained, and thé originals returned. Bit; -, z., to Englands ; nic pa 
whengat she first hearing, ; documents are Poe ee: ` ER 
pfoducêd in; Court and received by ‘the ; versus `` 


Court, they are “thew ‘filed as Bart gt'the Pe ee eae ee hook : 
record, ae they ‘so continae je M ite the Sreekishen Singh -and others, Respondents. 
determinatipn of the suit, and, if necesurry,| ©  . ` &@ England., 
of the appeal. ~~’ Ar Sas eee? 
Tn respect to the déeugents to which the | -- 
present application relates, I have befors me |. 
what purport to be office.copies authentic ated-|. 
by the s@l of the Zillah Court, andthe signa- 
ture of the sheristadar. These copies bear ap 
endorsement which, as far as T'ean, judge, is | ; ‘ A 
‘intended to,be.a compliance, though it ia an ection 18 aon WIL ae Taso applies to Appellate 
imperfect compliance, with the directions of.| Courts, as well as to Courts of original jurisdiction, and , 
Section 132) . It does not, contain the parti- - enables pleaders to appear‘in such subsequent proceed- , 
culars directed in that Section, but it merely i seen e appetito tne Pvy rome a FE 
. contains the date on which the document was? ->~ ; 
put in. and is signed by the Judge. It must | 
be borne in-mind that thesé documents nave,| I think the decree-holder must be permitted ; 
n double aspect. „In one sènse they ‘are ihel to execute it on giving security.® - ; 
documents wliich ‘the plaintiff had „vainly ‘ 
demanded from the defendant, and of which, 
the ‘wrongful. detention by the deferdant 
and the consequ@ut damages ‘arising -to the, 
pliintiff constituted the cause of acion. 
On thé other hand, the contents of hese, 
‘documents Wwould*be evidence to, prove thé 
. damage Which resulted to the plaintiff from- i . ; 
their -wrongful detention. «They were, I wish it-fo be distinctly- understood, dhat,. 
therefore,¥it. seems to me, . doubly in the when % vakeel appears in a regular appeal 
custody. .of the Court, sirstly,-as the surject | before this Court, he is competent, in my 
alone raced and, secondly, as vider pe opinion, under that vakalutnamah, unless it is 
in, the cause.s,rom jpspection of “hese 
office copigs® fs® well i from the terms o6/ subsequeat øtages of, that case and in the 
Bt o doubted that thew JA documents | 2eene i Defegred to the Privy"Couriojl. 
> -%9 Gocurnents | Tt is very much to -the convenience of the 
were prôduced by the defegdant upon-netice, ‘public nid of parties thag that should bd so. 


that in that way they came into the custody, The Procedures Code, Section 18, declares 


of #he Coutt, and that the Court actually | that the appointment of a-pleader, when 
made an order for theig del : 0 


Ivery ,to the-| fled in Cours, shall be considered toge in.” 


ra 


Mr. C. Gregory for'Appellgats. 7 
i App $ 











_Moonshee Ameer ‘Ali for Respondents: 


When a pleader appears in a regular appeal before the 
Tigh Court, he is competent under that vakalutnamah, 
unless- it is revoked, to-appear for the client in the 
subsequent, stages of that case and in the appeal, if 


Jackson, J.—Tars is avery old decree: - 


It is proper to mention that, on the argu-': 
i meng in this matter, Mi? Gregory’ objected 

to Moonshee. Ameer Ali, who appears for the ` 
respondent’ to England, the decree-holder, - 
being ‘heard, because: -he filed go fresh 7 
-vakalutnamah, although he was engaged in 

| the appeal inthis 'Çourt; - ; << ~ 


plaintiff. There “ig nothing b€fore me to| full force until revoked by afwritfng filed in’ . 


show eithêt thatethe}y were delitered’ tc the the. Court.. I understand that that Section ` 
plainti¥ or what has become of thes.. T applies to Appellate Courts, ®as well as to`, 


„bhall thereggre cfll pon the Judge “by Cgurts. of original jurisdiction, and I Pea 


precept-to explain within a fortnight what: stang that Section to enable vakeels to appef r 
has become Ff these documents in thë best, | in such ‘subsequent procéedings ‘as the appeal 
_manner he can. On receipt of the ~Judge’s |.to Her’ Majesty in Council, as well as in 
‘return, I alfali måke further orders.” 5°" | revidis. | _ ty anes =, 
2 a ° s e a S . e > e d e v 
s e 


revoked, to appear, for the clieùt in the ` 
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“Fe@itee: Bibee’s claim and of every thing 
that, had passed in. Gourt in -connection 
therewith. On the.18tp of September 1865, 
‘the appellant instituted this suit to recover 
possessi8n of the land.by virtug of his pur- 
chase from Abdool Hossein and -his brother. 

The defendants are Abdool Hossein and his 
brogher, and Futtee —Bibee as Mother and 
guardian. of her minor gons.. 


The Lower “Appellate Cofyt has. dismissed 
the swit as barred by Clause 5 of- Section ‘1 
of Act XIV of 1859. *: . - ° e 

We do nog concur in the judgment “of thc 
LowereCourt. We agrée with the Judge - 
in holding that, so far as the appellant makes, 


















‘ Pigsents e ` 
The Hon’ble W. Seton- Kade d 
„ÀA. G. „Macpherson, Judges. 
Section 246 Act VIII of 1859—Limit* 
ve ‘ation, | 
è À One No? 356 of 1867. ° 


` Special Appeal from a decision parii by 
the Judge of Cuśtack, datéd the 4th 
December ,1866, affirming a decision 
passed by .the "Principal Sudden Ameen 
of that District, dated the 394 July 1866. 


Bhyrub Lall Bhukut (Plaintif) Appellant, 


VÊrSusS ` 
title éhrough "Abdool Hossein, h€cau be in 
Meer Abdool Hossein .and others (Defend. no better position thm Abdool `- Hossęin i 
be * ants) Respondents. himself would occupy, were he the’ plaintiff. 


Baboos Umbika Churn Banerjee and Obhoy 
Churn Bose for Appellant.” 


` Baboo Motee Lall Mookerjee for 
Respondents. - 


In disposing of aclaim- under Section 216 Act vin 
of 1859, if the Court be of opinion that the property 
attached ought not to be-sold, the proper order for the 
Court to make is a simple order to release the property 
from attachment, 

A suit brought not to set aside an ‘order of release 
under Section 246 of Act VIIT of 1859, but to recover 
possession from~the successful. claimant of the property 
released, is not governed | ‘by the limitation presoribed 
by Clause'5 Section 1 Act XIV of 1859.' 

Macpherson; J.=Tue ‘facts in’ this ense, 
as they appear érom the judgment of the 
Lower Cort, are as €allows, :—The Jandi of 
which the . appellant seeks- to be put *in 
possession, originally belonged to one Hoss8in . 
Ali Beg, Whose daughter was married to the 
fespondent Meer Abdool ‘Hosséin. ` After 
the death of Hossein Ali Beg; a decree was 
obtained by one Soodee Mall against Meer 
Abdoel.Hossein, and. tlie‘ land now in dispute 
was attached in execution of the detree. 
The respondtat, Mussamut Futtee Bibee 
(as mother: and ‘guardian ofthe minor sons 
of the deceased Hossein “Ali Beg) put in a 
claim to ‘thé property o attached, ‘alleging. 
thas it- -belonged to her husbagd’s estateg ‘ind 
not to “the. . judgment- -debtors TRe - glaim 
was "investigated . ènd disposed- of under 
Section 246 of Act Vit of 185Q and’ 
eventually the Court, considering thas the® 
laud “Was rot proved to belong to” the judg-' 

: ment-debtgr, . passed an: order releasing 
it from attachment,- - This order was passed 
on the 8th of September 1863. %0 > 


+ Of the, ilth of Nevember 1863, Abdoot | 
‘Hossein and his’ brother, tlie respondent 


But, in our opinion, Clause 5 of Section’! of 
Act XIV of-1859 does not apply to thig cage 
at all, and the suit is not barred. 


' The property in question having been 
attached under Soodee Mull’s decrée us be- 
longing to Abdool Hossein, Futtee Bibee 
claimed it for her-sons, afid the Court ordered 
its release. But the Court decided no. ques- 
tion of title as between’ Abdool’ Hossein 
and Fuiteé Bibee or her.sons. The order is 
a simple order ‘that the property should be 
reléased. from attachment, and should’ not be 
sold iw execution of Soodee Mull’s decree. 
The terms: of Section’ 246 are. clear and 
imperative. If the Court finds the property 
“ought not to be sold, “ the: Gourt - shall” pass ` 
an “order for releasing the said property 
from attachment,” and it is not - provided 
that the Court: ‘shall miake any declaration 
„as tó who is to be deemed the. real owner of . 
the property. Ii may be that the “erder of | 
release is based upon the fact that phe Court 
considers. it- proved -that ‘the property’ be- 
longs to the claimant : but nevertheless the 
“order cannot, and certainly “ought not, to 
contain any declaration: Of | thes claimants 
tlle “as against the judgments gebtor. othe 
- ohgervations® which ‘ve made’ in our fudge, 
ment in the reeent ‘cage of Mussamut, Emam 
Bandee. Begum, tersus “Makomed ‘Tukee 
Kean(r eported at page 27 of Weekly Reporggr, 
Volume VÍII ear upon this question :° and7 
we see no reagon ti toedoubt, ‘the soundness of 
these dbservagions. 2s . e e? 


oClauge 5 Section 1 of Att XIV. of 1859 
enaets that * sutta to alter or set, aside sum-  ° 
fe mary ‘dectsions, ind orders, &e.”? must be 
brougitt - within one- "year dron? the . date of : 

- Abdool Mohossein, sold- this same property the. final ‘decision or ordex ii the ĉase. -But 
to the appellant, who had full notice of, "this suit is dot, in fact, a auto s alter. òr set 
e s . . 


< . 0 e s e . © E e” 
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“aside the ordet passed under Section AG | 


Neither the appellant nor the respomdents 
under whom he claims can have any desire to 
see the order releasing the. property set 
aside t and the provisions of Clause 3 cf Sec- 
tion 1 of the Limitation Act, - therefore, have 
really -nothiðg to do with the matter. We 
have been teferred bydhe pleader for Tubtee 
Bibee to the case ef Shaikh, Khyras’ Ali, 
versus Khuruke Dharee Singh (Marchall's 
“Reports, page 520), But that case Sas no 

°. PAUN 


- Iwarinf& on the pòint in question, -inasmuch 
“as there the suit «vas ong bfought to set 


aside n sale of: property which had been ac- 
tually sol in executio? of ‘a decre, not 
uwder the provisions of the Code o” Civil 
Procedure, but under “the old law which 
existgd, before -tho ‘now Code ‘came into 
force. 

Moreover; even if the appellant, so far 
as he claims through Abdool Hossein, were 


-to be held barred by the order pased on 


Futtee Bibee’s claim, it would not necessarily 


". follow that he would be barred so far -as he 


«claims through Abdool Mohossein, wio was 
‘no party to the proceedings in Soodee Mull’s 
‘suit, and who therefore cannot be .affeced by 


, them; and this is another reason Wy the 


whole suit barred. 


Lower Court was wrong in declariag the 


The case is remanded to the Csurt of 
first instance for trigl upon the merits. ` 


Sas Although wo hold that the appellans suit 


is. not Barred, we must not be suppesed to 
‘hold that. the proceedings under Section 


" ‘246 do not, as guidence, militate ‘against him. 


af Abdool Hossein assisted Futtee Bibee4n 


geting the property feleased, Sr even if she 


kept qħiet and allowed it without anr oppo- 
sition to. be relefsed, his conduct will Le mpst 
cogent evidente now as agatiest him rnd: the 
‘appellant claiming under -hitn. Taat is 
matter for consideration by the’ Lower Courts’ 
when’ they come to deal «with thetage ou 
‘the. merits.” All we how*dgcide*is that. phe 
suit is no(ebirreR under Clause 5 Sedion 1 


‘of Act RIV 8E 1859.. ` 


"Bute we 


| be justituted, 





e— + : A Ses | - 
° The 24th June 1867. ° 
"e Preseyt: > 


eo A l 
t e Hon'ble W? S. Seton-Karr aid 

3 A, G. Macpherson, Judges. 
Section 9 Act VI of 186¢ B. G.—Drea- 

s , Surement—Joinder. e ` 
‘Cass No, 468 of 1867 under Act*Xof ' 
e . 1859, 9? 
Special Appeal from’ decision passed by 
the Judge of Nuddea; ddted the 31st 
Janutiry 1867, affirming a decision: passed 
` by the Depuly Collector of that District, 
dated the 13th January 1866. = + 
Shushee Bhoogun Banerjee and’ others (De- 
: ` feidauts) Appeilants, : 


(Plaintiff). - 


versus. 


Nubo Coomar Chatterjee 
Respondent. 


Baboo Khettur Mohun- Mookerjee for 
' Appellants. 


Baboo Bhuggobutty Churn Ghose for 


, _ Respondent. 

A single snit simply to measure lands may be brought 
under Section 9 Act VI of 1882 B. C. against several 
defendants, although their rights and tenures are 
different, 4 a R 
`- Selon-Karr, J.—Tus was a suit brought 
by a putneedar against a nutgber of ryots 
in order to-the measurement of their lands 
under Section 9 Act VI ef 1862, Bengal 
Council. Both Courés*have girah the plaiut- 
iffa decrée, allowing him ‘to measure the 
lads. A E aes A 

In appeal before us, theonly p@int taker 
is ‘that the plaintiff should not have included 
in one suit anumber of ryots whose rights 
and tenures are différent, but that he ghould 
have instituted a separate suit agnins$. each 
tenant. as ° 
e We think that the plaintiff was entitled to 
include the several parties, ‘whose Jands 
he clainedeo measuye, in ono suit, His suit 
is- @igply ors, right to measure, andeno 
ndjugicafton of thé rights of the défendants 
in, their several tenures és prayed for, 

, Ñoecase exattèy iu point has been quoted. 
nd a judgment of Trevor, ang 
Campbell, ¥.*./, reported atepage 4, fo X 
Rulings, Weekly Reporter, Volume VI jiu‘ 
which it was held thatasuig brought under 
Section 10 of Act VI of: 1862, owiye’ to 


Secombination of ryots, might, lie agast” 


seferal defendants in two villages, and that 
Separate suits against -each “ryot need not. 
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e The Lower Court dismissed the ‘suit, the 
Judge pointing out that her‘present allegation s 
of possession is ‘distinctly at variance with 
her previous statemen® of dispossession.; 
and, further, that she sues to set aside a sale 
which, according to her ofvn -showing, 
does. not affect her, for the praperty in suit 
was not sold as she ulleges. > o , 
Ih special appeal it js urged that the ex- 


, Looking to the wnalogy of *this qase and 
to the scope and objecte of the Act under 
which te suit is breught; which Ag „was 
intended to facilitate the collection ‘of¥rents 
by the zemindar generally, we seg no error 
of law in the. dgcision of tbe Lower _Courtsy 
and we dismiss ehe appeal with costs. f 

























° =) Ta ° @préssion used M plaintiffs patition presented 

The 25th June 1867. under Section ‘269, to the offect of her*being 

; Present ;, - : dispossessed, was an incogrect and logse pode 

The Hon'ble G: Loch and H. V- Bayley, | of expression setting forth father whit she 
: n Judges. ° 7 anticipated tn what bag acfunlly. occurred. ® 


It is ftirther urged tint tlie plaint is in no 
way contradictory iu its terms to her former 
statenfonts ; that fhe ,seeks to esfablish her © 
“title -to the land, and oÑ proof thereof to ke 
confirmed in possetsion; that she. hns - 
brought her present suit for the purpose of 
“ establishing her right? as directed.ie the 
concluding words of Section 269 ; and if she 
does so,-she will be entitled to possession of 
the property whether she be now in or out 
of possession ;-that, even if she was in error 


Estoppel-Section 269 Act VIII of 
1859—Dismissal of Claim—Sale. 


e Gase No. 3180-of 1866. 


Special Appeal from a decision paased by 
- Mr. W. Ainslie, Judge of Patna, dated 
the 18th September 1866, affirming. a 
decision passed by the Sudder Ameen of 
that District, dated the 31st May 1866. `- 


Massamut Bibee Khanum Jan (Plaintiff) 


Appellant, in asking the Court to set aside a sale which 

versus ae not oompie Te property ee ae in 

: $ is suit, yet this was not a suiteient reason 

Ruttun D (Defendarts) for dismissing the claim ; the fact, however,. 
OEE DORGAN: was that the defendants did claim it as in- 


Mr. C. Gregory for Appellant. 
Baboo Chunder Madhub Ghose for 
Respondents. 


e 

A statement of disposseMion made in a petigion 
preferred under Sedtion’269 Act VIII of 1859 by a 
person claiming land sold in execution of a decree &nd 
ordered to bæput in possession of the auction-purchaser, 
ganot operæąe, as an estoppel in a, suit subsequently 
rought by the claimant to “establish her right” on the 
allegation of her being in possession of the land in 

© question. ‘ : . 
Tho plaintiff's asking the, Court to set aside a sale 
which Mi not {comprise the property claimed, is not a. 

sufficient, reason for dismissing*the claim. A: 
Loch, J—ĦTae plaintiff sues for a declar- 
ation of title, being, ag she alleges, in possess 

sion of the property in litigation. 
* It appears that, in execution ef a “degree, 
certain property belonging ¢a ug d@btors 
was sold and purchased by the defendamt tn 
this suit. The auctfon-purchaser was order- 
“ed to'be put in possession eañd the pintiff, 
fled petition under the provisions ofSec- 
_ -tion 269. Aet WILI of 1859, claiming the 
‘land -nowein suit from which she alleged 
that she had beeg dispossessed by the-auction- 
purchgger though it formed no-portion of ‘the 
“proferty sold. Her chim was rejectad, af 
she has brought the present suit to, establfsh | tion 269..~ All plaintiffrealby s®eks ‘is, that 
her title, alleging that she-is in- possession, | the defendants under cover ofthat salé may 
and she’ prays thatthe sale, may be reversed. | ‘hot take her property as {fey stek to do. 
"i 7 Po n e a 


cluded in’ their purchase. - 


We think that the Lower Appellate Court 
has been somewhat hasty in dismissing this 
case without going into the merits. No 
doubt, there is an inconsistency in plaintiff's, 
statements ; but the suit is brought to estab- 
lish herright to the property which has been 
called in question ,by the decision adverse 
to her passed under Sestion 269. The state- 
ment then made by the plaintiff maybe used 
against her, but’ it is not an estoppeb. It, of 
course, makes it more difficult for her to 
prove her present allegation.of possession if 
it be needful to prove this,in the preseut 
suit. We do not think this “ae veey material, 
point. In the words pf Seckiotie269 plaintiff . 
has to “ establish her right”, and this is thee 
point which the Courts have to léok to: 
Has she. proved her right 0 the property ? 
Ti&re*vas nothing inconsistent én the plgist- 
iff asking for thé reversal of the sale, though 
she ‘alleged tmt this property was not in- 
cluded in*thesale, The-*augtion-p8rchasers 
claimed it as part of their purchase, ank had 
beer successful "in ‘sustaining their claim © 
aggiust her *in the*sujt brought under Sec- 
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. Under this view of the case, we thank it 
must. be remanded to-the Lower Appellate 
Court for determination on its_ merits, and 
we direct that, it be dia aa of w thout 
delay. > fi , ż 





` è The 25th June eae 


e 
a „e Present: > , i 
The Hon'ble HV. Bayley and W. Mrrkëy, 
‘ 5 Judges. % 


AuribaiStion —Transfer of tencre — 
a oe T Registration. e 


- Case No. 43 of "1867. 


Special Appeal froma ecision passed by 
< the Principal Syelder Ameen ‘of East 
“Burdwan, dated the 11th ‘December 1866; 
‘reversing a decision ' passed by the 
< Moonsiff of that District, dated the Geh 
' “Nédvanber 1865. . = 
i Skobe ‘Kishen 1 Ke Daft). 
eke, 3 Appellant,- 


sti 4 wersus 
Shib Per: shad Pattuck (Plaintiff) Basia 


Baboos Umbika Churn Banérj jee and Nubo 
. x. Kishen Mookerjee for Appellant. 
Baboos Kishen Sueca Mookerjee and Nil 
p  Madhub Sein for Respondent. ` 


‘a suit by thé purtiaser of a permanent transferable 
tenure for a declaration ‘of his title as tenant ‘to’ 


possession is cognizable i in the Civil Court, and 20t- by | 


oe ‘the Collector. 

The unregistered trausferree of a- transferable tenure 

i venmniot be treated by. the zemindar as a trespass, but; 

as against the zemindar who has evicted him, hgs a 
right to be restored to possession. 

- Markby, J.—4n this case-the plaintif sued 
for a declaration of his title as ténant to thé 
possession of certain lands. ` 


- «The nŘture 'oftthe tenure was not -very 
clearly: stated, but it’ has been assumed = by 
both parties tobe a -permanent ` transferable 

-interest withjtiethe meing of Sectioù 27 of 
“Act X'of 1855.0 , ° 


o The title ‘which the ee 
a purchase from one Shaikh ‘Asheerooddeen, 
who, purchased, the’ intetest of the former 
t@pant aten gale by auction, when =‘ @as 
gold’ at the ifstance of ond vf’ the peed: 
judgment-cr editors. ° * ee 


Shaikf - ayshetroodeen purchased ain 
Bysaek 1271, and there were then dye frém 
the tenang gertait arrears of rént in, respect 
of the year 1270. Subsequentiy te this 
sale, the płafhti@ tendered to the. zemindar’ 
the rent. which" had accrued, due from, 


e. 
Bysack to- Augtran 1231, which the %emin- 
dar refdsed- to taka, nnd he accordingly’ 
deposi dq- thé eamount . in the Collector's 
Čou the Sth off Aghran 1271. under 
‘the pro¥isions of Act VI of 1862. of the 
Acts of the Bengal Counctl. This -.was 
done apparently under ° spome Snisconception, 
for the circumstances under which-this - rent 
‘could be deposited’ i in the Collector’s @ourt 


y under that Act, do not geem'to have arisen. 


After this deposit, the zemindar, on the 
Ist of Magh 1271, brought a suit under Act 
X. against “the former tenant to eject him or 
non- “payment bfrrent. 


The plaintiff applied to be. allowed’ to 
intervene in this suit, but his application 
was refused. : The gemindar in this suit 
obtained a verdicé of ejectment. againsy the 
former tenant, > 


"The plaintiff then -> brought the present 
suit to declare his title to the possession, and 
the first Court, though it goes into the 
merits, appears to - have -decided that it 
had no jurisdiction to ‘entertain the suit, 


| The.second Court reversed the - decree, ‘and 


declared-in favor of the. plaintiffs title. 


“On the” ‘first | occasion, when. this case 
came before us, wé held,” i in accordance with: 
some of thé earlier decisions of this Court, : 
that thé suit láy. in “the. Collector’s Court, 
and that the ordinary Civil Céurts: had no 
jurisdiction. But on ~ our eattention - being 
called to a recent . gacision of » the. Full 
Befich- which decides- otherwise; We- “granted 
a weview, and the case now comes,‘on:to be 
argued | on the merits. - s 


‘Tham not quite sure that I understand. ‘aif 
the expressions: of, the ‘Lower - ‘Appellate 
Court, -whioh possibly: may ‘be. from its having 
been originally ‘writen . in a different” Iaa- 
guage ‘from that in which it comes befofe me: a 
but: in the main; it Appears to’ me that ‘that 
Court took the right view of tliis: case. -It 
appears to ine to be clear that, even suppos- 

ing that a@grant, ‘with a permanent trans* 
ferabæ i teresteof this kind, is liable to *be 
ejected ‘under the- provisions- of, Section - 21 
ofe:Act X of 1859, st®l such ‘pr ‘oceedings 
takene after i eransfer has taken place as 
agai@st the forme? tenant are futile, b ause _ 
he has alreddy quitted the’ laud ;. afid, as 
against the zew tenant, they are ‘inefiicacious, ` 
Veynuise he is not a party to dhe suit. 


40n the-other hand, I agree, with. I, 
uiblerstang to be the opinion ‘of ne Principal 





Sat Se Vol. Vil, p. 490,- 


$ 


0 . ae fun i. 

è ‘Sudd&r Aineen that a zeminfar,’ who has-not 
SE eaa the new, tenapt, - may, notwith- 
standigg the'tr ansfgt , sue: tle for Relies 
for arrears of rent whiéh accrued dt€Qfuring 
his tenancy, and, having obtained a° decree, | 
may sell the? tenure - “ander Section ` 1Q5 i 
without regarg to-the- rights of the ‘new 
tenant, Who, dioweyer, his ample apportuinity 
of protecting himself:under the provisions of 
Act VI of 4862.of the- ‘Bengal ,Council, by 
coming in‘and paying up the atrears. “But, 
as found ‘by the Lower Appellate “Court, 
this course, has. not been followede in ‘this 
case. Tlie necessary steps fer ebringing the 
tenure to sale have not been taken, and the 
tenure has not been” sold by the’ zemicdar. 


Supposing, | therefore, the tenure to have 
been bond fide transferred, it apperrs to me 
that feither the existence of arrears ‘of rent 
for which the tenure has zo¢ been sold, nor 
the proceedings in ejectnient in any “way 
invalidate the plaintiff's title. |’ 


It remains to be considered. whether the 
tenure has been - validly transferred .to the 
plaintiff. That it has-been so in fact is not 
denied ; but it is contended that the transfer 
is inoperative, and that the zemindar may 
: ignore the new tenant „altogether, because 
his name, Ñas not been registered in the 
zemindar’s serishta, nor -aniy application 
made for thatypurpose. 2% i PR. 


- In support of this contention, Section 27 
of Act Xe of '1859 was’ relied. on. That 
Section ‘which is in: some ‘respects similar 
to Regulation ‘VII of 1799, -Section 45, 
Clause 8,%and Regulation VIIE of 1819, 
Section. 5, provides that ‘all dopendent 
“ talookdars and other persons, possessing 
“<q permanent transferable interest in land 
“gntermediate between the zemindar, sae 
“the cultivator; are required, to- register . 


“the serishtd, of the zemindar or saneli? : 


“* tenant to, whom ‘the rents. of their talooks’ 
“or tenures are payable,: all transiers of 
such talooks,‘or tenures, or portions ‘of 
“them by sale, -gift, or otherwise, ae Well 
“ag all, successions thereto, and divisions 
“ among heirs in.cases of inheritance. Aad 
“ every” -zemindar or superig *tenant gs_re- 
“quired to admit to registry, find’ osher- 
© ist give, effgct to all such tranefers, 
‘when made. in good’ faith,. and all such | 
“ successions, and divisions, If any zemia- 
“dar ‘or superior tenant refuse to admit 
é tofi: istry, ‘or otherwise ‘give effect to -aryo 
“sach transfer ‘or succession, the- traws- 
s ferreae or successor’ -may make -application 


“ to thæCollector, « and the--Còllector shali | Rulings) p. 98. 
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a proceed ‘to enquire into the-case 

pianner provided for suits’ under 
“this Act, and if no sufficient’ grounds: are 
“shown for the refusal? shall pass an order 
“ enjoining the zemindar or superior tenant 
“to admit to registry and otherwise give 
“ effect to such transferor sucqession.”” 


I do not find in thig Section amy express 
provision that an , unregistered transfer is 
void as against the fandlor4, and in the 
absence of’ such an expréss provision, I 
shoul€ have much hegitation in eimplying 
one. Such an enactment’ would be ofen 
highly pena character,” and I think we 
ought ‘hot to attach fch a penalty to the 
omission of a formality, unless it is’ quite 
clear that it was ifftended by the fegislature. 
Nothing, . however, „hasbeen br ought forward 
to show that auch en severe penalty . was 
intended. Thé.only object of the provision 
appears to have been that the ; reindar 
might have information as to who was his 
he has no ‘power to refuse’ to 
register him, or to accept him as his tenant 
whoever he may be.: It is true that no 
express penalty for -omission to register. is 
provided ; but I cannot assume that, because 
the Legislatire has’. not éxpressly ‘provided 
n penalty, therefore: this severe one was 
interided. - It appears to me quite sufficient 
that the zemindar should retain his right, to 
‘sell the tenure for arren® of rent, . and 
‘should have (as he. probably. would have)’ an 
action against the ténarit who has omitted 
to register, for- any damageg he. may havo 
suffered from non-registration. 


A case. has been cited from Volume 3 
of the - Revenue, Judicial, and Police 
Journal; page 34* in: which it is said : — 


“ The objection in special appeal is hit- the 
“Lower Appellate Court has infproperly 
“ruled that mero cognizance or supposed 
“ cognizance of the -gemindaw of the fact-of 
“ a-party having -purghased neftnure is suffi: 
‘aient to-cure any defect agisin ° from non- 

“ registration of such tenure l Ai zohing 
fe « dar? 8 sherista. « ‘ x 


Hs The, current of decfsions au this point 
«+ has uniformly been that a zemindar is ygt 
“ bound to recegnize any trafisfer:in regard 
“ to whieh’ application has not been made to 
“have sueh: transfer regisgered in.thee zemin- ' 

“ daree ‘sherishta, unless it’ @an be woved 
“ that-ttie zemindar_ has nog only known’ of 
s thè transfer, butehas also adcepted the 
a ttansferres. as-Itis tefiant s Sn ang the receipt, 





eel 
* See Sutlierlqndé’s Reports for Ji Judy 1864: (Act x 


* eto have his right declared „to, the possession 


> ora Cout having, been allowed, e Izam of 


` the pleadgrs a&goming under Section 27. 
e 


` 
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“of rent by.the zemindar after.such transfer |, 


“ has been held as one of the-best proofs of. 
“ the fact of a zemindar having so accepted 
“the transferree.. The -Lower Appellate: 
“Court has held that mere -cognizance is 
“sufficient, awd has cited o.case- of the 
“7th September 1861, as favoring his view, | 
* But we cannot find this case ; nor has the 
‘“pleader for the’ résfondent, arguing dn 
“ support of “thg judgment beloy, been able 
“ to preduce it gł any ‘thing to the same’ 
“effect. 
OF ce ihn far as if goes, is valid. But, 
œ ou the other hgnd, it is to be observed that 
“ the respondents dearly pleaded thay pay- 
“ments had been made and accepted by the 
“ zemindareafter the: trangfer. The ee 

‘Court -alludes to $e production’ of the fe 
“ ffleged dakhilas evidencing such payments 
“in another case, but that was not one in 














“ which the zemindar ‘was'‘a party. The'|_ 


“ Lower®Court,- however, in ‘this case did 
“not investigate and adjudicate whether the 
“ alleged payments were proved or not, 
‘Cand it is still open for respondent to prove 
“ such-payments ifhe can. We, accordingly, 
“ remand this ‘case for re-trial with reference 
“ to the above remarks,- and’ for re-decision 
“ according 16 the result,” - K 

` It is not said in the report whether.or no` 
the tenure in that case waS transferable. If- 
it was not so, of, course ‘the decision is not 
in point. If it was. so, itis in point and in 
favor of the contention.of the zemindar in 
this case. But, then, itis opposed to another 
decision whicheI find in Vol. II of the 
Weekly Reporter atp. 19 of the Act X 
Rulings., It was there held that the trans- 
ferree of a transferable tenure, which has not 
been registered, cannot be treated by the 
zemindar as a trespasser, and that, as against 
the zemiadar who has evicted him, he has a 
right to be restored to possession. 

; In this state, of the authorities, I consider 
myself at libeyty to gct upon the opinion 
which I havé ished that.there was suchea 
tranfer in élfis case ag entitley the plaintiff 


of the8e lands as against 
one claiming tinder. him. 


: ° : . 
"Bayley, Ye—The review, having. been 
‘admitted, and the jurisdiction of the Collect- 


tye zemindar or‘any 


Opinion, on theespecial appeal, "that we - may 
follow the case, y: 19, Act X Rulings, Vol. 
II, Weekfy Reporter. Section 27` applies to 
intermediate, tenures,* bute not to qydinary 
jotes ;'but? this asé - has -been treated- by 
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The plea, therefore, of specigl ap- | 


‘elgarly proved that fhe property b 


[Vol. VIII: | 
igi ee Be. = 
* The @5th Jue }867. o 
a. F . se Present : i 
sh ¢Hon’ble LeS. Jackion anë 
| "eC. P. Hobhouse, Juäges. ` 
aa Limitatiop— Execution, 
ey Case No, 102°of 1867. a . 
Discellanebñs Appeal from an'order passed. - 
by the Judge of: East Burdway,dated the 


Rulings 
a % sal 


® 6th December 1866, reversing an order 


passed by the Additional Principal Sudder 

. Ameen of that District, dated the 27th 
July 1866... °« ao 
Ishan Chunder Bose and others (Judgment: 

debtors) Appellants, . i 


VErSUS SF 


Jugobundhoo Ghose (Decree-holder y% 
: Respondent. . 


Baboo Greeja Sunkur Muzoomdar for 
i Appellants. . 


Baboo Rash Beharee Ghose for 

: Respondent. 

An unsuccessful suit by a decree-holder. to establish 
his right to have certain land which formerly belonged 
to him and which he had sold to a third ‘party, but 
which, under the belief that the third party had only 
purchased benamee for the judgment-debtor, he alleged 
to be the land of the judgment-debtor, was held to be, 
if bond fide, a proceeding, within the meaning of Section, 
20 Act XIV of 1859, to keep the decree in forco. 

Jackson, J—W s'do not think it 
to Call upon the other side. 7 


It appears to me that, the’ decision of the 
Judge was right. Tfie decree-Holder insti- 
tuted a suit to establish his right to have 
certain land, which he alleged to be the land 
of the judgment-debtor, attached® and - sole 
in execution of this decree. The land, it 
appears, had formerly belonged to the decree- 
holder himself. -This he ‘did not dispute; 
and àe also admittedethat it had been “sold to | 
the claimant ; but he (the, decrge-holder) was 
poder the belief thatthe claimant had only 
purchased benamee for the judgment-debtor. 
This the Qecree-holder alleged and offered” 
to prove. -Iteseems that he failed torprove this 


necessary 


fact, dnd consequently, his suit was dismissed. 


Tha® it seems to me, if honestly done, was 
a Proceeding tending to keep this* decree: in 


eforce, “and éo rec@ver-the amount due to the 


decree-holder, a’ 
-< The vakeel forthe appelfant ‘contends 
that when, first in the summary proceeding 
and afterwards in the regflar suit, it, Xas 
ed 
nab to thajudgment-debtor, but to the claim. 
ant, ‘that: must be taken as’ an indication 
of the bad faith of the decree-holdex ` This 
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does not appear tg meto fellow by’ any Mr. Twidale observes that the suit would 
means: The decree-hqder. migh?  bave be. ‘only’ a proceeding if brought: in good 
honestly believed that the ptopetty bel nged | faith; but-he was unable-to point -to any 
to his jfdgwent;deb for ;0 and. althé he: thing whatever which esuggested that the 
failed to substantiate that, yet baf faith | suit was not brought in. good faith. 


cannot be imputed to. him by reason of his| | The appeal i is dismissed; ad ths odgo 
failure.. I think, therefore, that the Judge | of the Gourt below affirmed: 


was rightein holding this ‘sait to be a proceed. | , 
ing within the ‘méaning of Section 20 of| The Court thinks it sight io fotice the 
extremely ‘dilatory chayacter of the pro- 


cre. de ; copam: exude “eodings beforé the Peinol ea. Sudder- Ameen 
A in this suit. 


‘A case directly “in ` point (Brojessuree ; 
Chowdhrain - versus Ram Coomar Chgwdhry) Upon application to execute this decree 
isto be found at page 11g pf Thomson | put in on the 24th. February 1864, e; 
on “Limitation of Suits.” Principal Sudfder, Ameen, einsfead of issuing 
The judgment of the Court below will notice at once to thé “judgment-debtor, and 

be affirmed with costs., simultaneously segding for the record, - 
appeal to have called apon the seristah to 
Hobhouse, J.—I concur., state whether there was any objection %o 
i executing the decree; and then the Principal 
Sudder Ameen carried on a long correspond- 
ence with the Judge, after which the fiotite 
to the judgment-debtors . was finally. issued 
on the 6th March 1865, more than a yeat 
after tbe application.. It is obvious that 
objections to the execution of the decree may 
in general be safely left: to the judgment- 
debtor, and the Principal Sudder Ameen 
and all’ Courts should. take care that -pro: 
ceedings are not unduly delayed, as this 

appears to have been. 

































The 26th, June 1867. 
- Present : 


The Hon’ ble -L. S. Jackson and: 
C. P. Hobhouse, Judges. 


- Limitation—Ezecution. 
` Case No. 764 of 1866. 


Miscellaneous Appeal from an order passed 
by the Judge of Bhaugulpore, dated 
the 12th August 1866, affirming an order |. 
passed by the? Principal ‘Sudder . Ameen 
of that *District, * ated the lst June, 
1866. e 


Syud Akbar Gazee ' ‘and others: (Judgment- 
° ® debtors) Appèllants, 


Hobhouse, J.—I concur. e 


` The 26th June 1867. 
Present : 


The 'Hon’ble L. S. Jackson and 
`C. P. Hobhouse, Judges. 


‘ “versus. 
Limitation—Execution—Possefsion— 
Nusia Bibes Nufeezun (Denese: Hoidon) “Mesne Profits. F 
n _ Respondent. 


Case No. 147 of 1867. 
Miscellaneous Appeal from ae order passed 
= ly the Judge of. Backergumges dated. the 
* 26th January, 1867, ‘neBereing an arder 
passed by the Sudder Ameen of bhate: 
District, ddted the lth Decembere 1866. 
e Buroda Kant Roy sadam dat: aE) 
e Appellant, e° 
Loe tae TUS C 
Ram “Kishoig -Dutt and another (Defiee- 


“Mr, R. £. Twidale for  Appelldats. 
Baboos Chunder - ‘Madhub Ghose, and 
o Taruchnath Sein for Respgndent. ` 


, An unsuceessful suit by *a decreesbolder fox., the 
purpose of having specified property made jabi? under 
his decree, is a proceeding to keep the decree in fæces, 


Jackson, J.—Ta:9 point raised in this ‘case | 
is a point., which has been oétén decided. X 
° The decree-holder seeking tg enforce hie 
decree, bromght®a regular .suit to have 
specified ‘property made liable under ` the 


‘decre. The question is whether that is. a] * Snolgera) Respondents. as 
Pro ing to keép the decree in. force. ‘Th Baboos Roopiath Bangerjet and @opal Lal ° 
suf failed, but, notwithstanding that, _th&re f Mittgr Tor, Appellant. 
can be no doubt that it was eh a pro- l ” Babio Romesh Chunger Uiteer se 
ceeding. ` f : . we Ak Respondents.g® ý EE ee 

x e e a 
oe e . œ =" oe e . ° 
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, ‘The holder of a decree for possession and wassilat j 
not obliged’ to apply. for execution of both’ within 
three years from the passing of the decree. He may 
first-apply for execution .as to possession and costs, and 
then, within three years Spon. the date of such applica- 


tion, seek to enforce the decree as to wasilat. 
Sees io > 


„iJackson, Je—Tuis is a very: clear case: I 
think. . p- ` Esa 
. ar 
< The Judge.appearsetu. me to be perfeetly 
right. The.dgcree-holder in fhis case had 
got a decree fot possession of the land for 
which he sued, aud for wassilat which was 
to bænsærtained in execution of his decree. 
e Very Shortly after the decree had heen pass- 
"ed, the plaintiff appi d for. exécution as to 
the possession of the land and costs, that 
being something definitg and. ascertained. 
He obtained executige, accordingly, in? July 
1864. On the 10th April 1866, he put in 
a petition that the decrée might be executed 
for mesne profits. It is contended by the 
specifile@ppellant before us that he was bar- 
‘red, because no-application for`mesne pro- 
fits had been made withiu-3 yenrs from the 
passing of the decree.. It appears to me 
that that is not the question,’ but’ that we 
must see-- whether, within 3° years next 
hefore the application, any proceeding lias 
been. taken to enforce the deeree. 
quite clear that a proceeding had been taken, 
-but then the special appellant contends that 
that was no sufficient proceéding, because , it 
was‘ not a proceeding to enforce the whiole 
-of the decree, It appears’ to ae that no- 
‘thing obliges the plaintiff in such a case as 
this to upply-ateonce’ for ‘possession of the 
lurid and also for ascertainment of the was- 
silat, : 


; . : EE D 
‘In some cases’ we have had -occasion to 


observethat the plaintiff having recovered 
a decree for land with wassilat, has refrained 
from carrying.out the decree in any part, in 
this way accumulating heavy claims against 
. the defendant” for wassilat, In this case 
there’is nothing of 4h® kind. The decree- 
holdgr his gwitls. fair, promptitude availdi 
. @binself of his’ decree: to` get possession pf. 


the lati, and the claim agains¢ the defendant. 


has not been.sunduly swllen by wassilat 
afr decvee, It is easy to concejveea 
' casen which %% would not®de convenient 


for x plaintiff, whe has ntreadygbeene put to !*these steps ewas taken i 


It is} 


(J 
In point-of -faet, wassilatemay be retovered 
by sepatate suit.gnd not in the same suit. 
I thigk, ther8fore, the appeal must „be - dis- 
mistina the Jud&ge’s order upheld: with 


costs, ° - no 
ry ; . 
e ‘Hobhouse, JI concur. $ 
20 A. 
. . ——- » ¢ 


| Phe 26th June 186% ° 
oe Present; 

The Howble L. S. Jackson and 

es C. P., Hobhouse, Judges, ' 


Execution (by one or more of several 


decree-holders). 
Case No. 211 of 1867. 


Miscellaneous Appeal from an-orde? pass- 
ed by the Second Principal `Sudder 
Ameen of the 24-Pergunnahs, dated’ the 
18¢h March 1867. : , i 


Roy Preeonath Chowdhry and others 
(Judgment-debtors) Appellants, 


versus ? 
Prannath Roy Chowdhry (Decree-holder) 
` Respondent. 


Baboo Anund Chunder Ghossal for 
: Appellants. . 


Baboo Mohendro Lal Some for 
‘Respondent. i 


Every application made by one of more out of several 
decrec-holders is an applicasi& made in te interests of 
all, &nd every proceeding taken by one isa proceeding 
taken for the benefit of all to enforce the jadgment or 
to keep it in force. ’ í 

Jackson, J—Tae point in thie case ap» 
pears to me to be very simple—so simple as 
hardly to bear the, amount of argument 
which has beea expended upon it ky the 
appeblant. ° f Tg 


Prannath Chowdhry obtaiged n decree 
against the-appellants in 1845. Years after- 
wards his uephéwssued Praunath to have 
themseleesedeclared entitled to the benefft of 
thatedgeree. “Thy Court, according}, decrged 
80, apd tif nephews having obtained 9 de- 
cree, have since taken vagious steps to gather 
the fiyjts of itp ky proceedings against the 
Sadgigent-d&btors, appellants. The Inst. of 
March 9865. 


congtderaele expense in respect, of letigation, : Prannath now, , in: 1867, presents a fresh‘ 
to go.iyamediatety to the'further expense of) application on his own behalf, und it is “con-, 
e having’ an Ameen deputed to investighte,the, | tended that, because he-has faken in his own 
wassilat. That being so,eit would be quite | peyson no steps within three years™wgxt. 
regular for ham, J think, firgt- to obtain pôs- preeeding pis application, he is barred. It 
session of thé lauds and to‘recover his” costs; | seenis to bb quite clear that he is “not. barred, 
aud then sabsefeently “to: tecoven “wassilat:"; beéaise Section 20 of Act “XIV ‘ob 1859 
. . . 


1867.) © Ci. 
i r : 
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only r@quires tha, ne process of execution 
Shall issue, unless ‘some proceeding - shali 
have begu taken to enforce swch jyddment” 
wichita tikes years next*before the" fpplica= 
tion. In this case proceedings hate -been 
taken to enforce such judgment... Whethey 
they were take by one of the decree-holders 
or by an8ther,appenrs to Be perfectly immate- 
rial.» No decree-holder is nllowed to exe- 
cute a detuee merely for his gwn share of 
that decree. He may be allowed to ex- 
ecute the whol decree, the Court tak- 
ing care to’ protect the ‘interestse of the 
whole of the decree-holders.. Consequently’ 
every application “made by one or more 
decrée-hcldess out of several, is an applica- 
tion made in the interests of all, and every 
proceeding | taken by one, is n proceeding 
taker@for the- benefit of all to enforce the 
judgment or to keep it in force. 


The appeal must be dismissed, and 


the 
order affirmed with costs. i 


Hobhouse, J,—1 concur, 


The 26th Juné 1867. 
Present : : 

‘The Hon'ble É.. S. Jackson and 
©. P. Hobhouse, Judges. 
Execution—Liability of deceased 

defendant's heirs. 


Ease No. 883 of 1866. a 


Miscellaneous Appeal from an order paseed 

by the he Principal Sudder Ameen 

* of Rufigpore, dated the 21st August 
1866. (a Co. 

Doorga Soonduree Debia (Decree-holder) . 

e ° Appellant; ` ioe 


“wersus. i ; 


é ; 
° . 
Soorjo Monee Debia and another (Judgment, 

debtors) Respondents. . 
e A i 2 id 
Baboo Mohinee Mohun Roy: for®Ayppellant. 
. Lap e 
Baboo Mohesh Chunder Chowdgry Yor 
e Respoiidents, DERN 
A decree was obtained against A, and on his death 
execution was taken out against hès. ‘widows. -@3 came, 
én and, alleging that i was mercly a denumee hol@er. for 
B, apMied to be substituted for the widews as defendant 7, 
Hep that the Court®vas not right in exempting from 
„liability d’s Qeirs to the extént ‘of any assets ,which~ 
might ‘have come into their hands. : Kai 
- Jackson, J.—I tuine. the úppellarít ‘must 
euc@ed in this appealee . =~ —  ' oe 
The original deeree Was obtain§ against 
Huiee Nurain“Gossain ; aud on his death, 


= a 
exgcution was taken out against’ his two 
wilow, , Subsequently, Mnharaúgg:Shibesh - 
uree'came'in and, -alleging that the deceased 
Gossain was merely a®benamee holder for 
her, applied to be substituted for the two 
widows as defendant in this. case. The 
Mnuharanee was doubtless at liberty to under- 
take any responsibility in respget of the 
damageés and costs whfeh slie thought fit to 
accept, but thg Court whs notetight, I think, 
on her application, in éxempting e from 


' liabiligy the heirs of the deceased “defendant 


to the extent of any Assets which yhighs 


have come info their hands. o I think; there- l 


fore, his'order must bgsnfaeuded so far as it 
strikes ‘out the ‘widows of the deceased 
defendant from thes category of @efendants, 


aud with costs. ee 


Hobhouse, J.—I gonduir. S 
i ` soy 2 oe LAR no f e bd s 
The 26th June 1867. Z 
so af Present: ie 
The Hon’ble L. S.. Jackson and 
C. P. Hobhouse, Judges. 
Ejectment—Mesne Profits (mode of 


assessing). . 

. . -- Case No. 104 of 1867. `- . 
Miscellaneous Appeal from an order passed 
` by the Principal Sudsler Ameen of 


Rungpore; dated:the’ 12th December 
1866. > ` gy 3 
‘Doorga Soonduree Debia (Recree-holder) 
Appellant, | ° 
g versus. 


Maharanee’ Shibeshuree Debian (Judy ment- 
debtor) Respondent. . ø ` 
Baboo Mohinee Mohun' Roy for Appellants: 


Baboo Unnoda Pershad Banerjee for’ 

‘ Respondent. , k 

In a case of wrongful disgossession, ¢he principle upon 
which wassilat should be assessed ® {ð Asceriain whut 
th® actual rents or proceeds of the@estejp wore agd to 
make the wromg-doer account for them to the party, 


‘dispossessed, everything © being assumed against°the ® 
wrong-doer, eee pe RS es 


_ Jackson, J.—Ir appears’ to ‘me that the 
apfeaP of the plaintiff decree-peldet, iu tits 
case is well folded, 5 


The plgintif*took a leasg `of certgin lends, 


‘trom the defefidant for the MBengalee. years 


1259—w 264, it an annual rent of 7,007 ropees. 
Befdre the third yege had.quite efþired, the 
plaintiff was dispossessed by the landlord. 
He brought his suit , wła ver% unusual. 
promptitide aud recovered a gecreg entitling 


of certain’ julkur. 
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Lim to répossession of the lands with wgs-» 
silat for the time that he had been out of 
possession. He spplied for execution of his 
decree, but the defen@ants, having appealed to 
the Sudder Court and put in security, pro- 
cured executin to be stayed. The decree, 
however, wgs affirmed by the late Sudder 
Court, buignfter the term had expired ; and it 
then became necessary to ascertain the am@unt 
of the wassilet, If appearssthat no less 
than 8 Ameensyone after another, had been 
deputed 5 by the Court to ascertain this 
waseflat” The first*Ameen made his report 


` eon the 25th Juve 1863, in whigh he estimat- 


ed the profits which were dae to the plaintiff 
upon a very simple, and; as I think, very 
reagonabl® principle. We found thgt the- 
plaintiff on obtaining the lease had made an 
arrangement with cértgin other parties to 
sub-let the lands to them at annual rents’ 
aggregating 9,250 rupees. He found that the 
plaintiff had reserved certain lands under the 
name of huzoort jote, from which the 
annual rent of 666 rupees were to be deriv- 
ed, and he also found that the plaintiff 
would be entitled to..123 rupees as profits 
Assuming these items 
as aggregating 10,040 rupees annually, and 
deducting the amount of the zemindar’s 
rent and also of the sum allowéd as surun- 
jamee to one of the dur-ijaradars, the net 
annual profits would be 2,191 rupees, ‘which 
multiplied by 3 would give rupees 9,853 
for the three years and three months. -Now 
that, it appears to me, was a simple and in- 
telligible basis’ on which the calculation 
might be rested. ` But the Principal Sudder 
Ameen, instead of affirming. this -report, 
listens to the representation of the judgment- 
-debtorgand deputes .a second Ameen; and 
after receiving his report, again deputes a 
third Atheen. The last of these two gave 
-his report in on the 13th September 1866. 
The effect. of these two last reports is that, | 
as far as thégAmeens could ascertain, the 
‘total: sum of rupges 23,963 in the one repowt, 
And somewhat less in the other, appear to 


“have keen realized by the, judgment-debtér; 


but the Ameens bothfexpsessly say that in 
their opinion the zemindars had cauged 
bources of inffarmation ‘to be, withheld, and 
that in reality the amounts actually gollected; 
hað bees in excess of the’ &moynt- men- 
tioned. ° l 3 E 
` ‘The Prjncipal. Sudder Ameen, -h8wever, 


. takes the:“actual amounts whieh - had ‘been 


shewn to keeollegted f front that he dedutts 
‘the amorfats of® the ‘zemindar’s rent, and 
allows the plafetiff the ‘balance ‘aa wassilag.- 


-TH® WEEKLY REPORTER. 
°. 


Buling? [Vol. VIII. 


Against fhis order of thee Principal Sudder, 
Ameen, the, plaintiff has tivo principal 
chien fee. The first isgthat the pginciple 
on whioh the Princifal Sudder Ameen has 
awarded wassilat, is not the true prin- 
ciple * oe ate - 3s 

Tt is contended fpr the app@llant, gud as I 
think rightly, that the principe upon which 
our Courts now proceed to assess waSsilat, 
is to ascertain what the actuhl rents or 
proceeds of the mehaf were, and to make 
the defendant account for them to the party 
‘disposse$sed. This I think is undoubtedly 
the correct pfintiplé, because the wrong-doer 
should have every thing presimed against 
him. If the wassilat’ of this *mehal were 
to be ascertained by direct enquiry from the 
ryots, no doubt there might be ae good, deal 
of difficulty in determining the precise sum 
to be allowed. But it appears to me that it 
is not necessary to go so far as that, « This 
was a case where the zemindar, having 
granted a lease of lands to the farmer, in 
breach of his contract dispossessed the farm- - 
er and resumed possession of the lands, 
This was clearly, I think, a case for dam- 
ages. And- although the suit has been 


-brought in the shape of a suit for possession - 


with wassilat, I see no reason why the 
wassilat should not be now looked upon as 
damages. „And it appears to me that the 
principle on which the Ameen “frst: deputed 
ascertained the profits whéch would have 
come to the plaintiff, gis a pringtple which 
we should now adopt. It is not denied 
thft the rents of the sub-farming arrange: 
ment were actually collected ; it ig not con- 
tended-that the rents which those sub-farmerg 
contracted to give were such as conld not 
have beén realized. I thiuk, therefore, con- 
sidering that defendant is a wrong doer aad 
liabl8 to pay exemplary damages to the party 
whom he ejected, we shall n8t do wrong if 
sve adjudge him to pay the whole of the ` 
dur-ijarah rents which the plaintiff would 
have reveit&d together with the other items 
whitle I at firgt stated. - i StS 


JT fink, therefore, it would be right to 
award to the plaintiff, fh respect of the 3 
sears and g moths during which he was 
out %f possession; the amount of ripest 
9,853. 0 o- 

«Lhe second objection which the” appéllant í 
urged was that the Principal Sudder Ameen 
had adverted in suppgrt of the view “Wajche 
heetook of, the proper. wassilat to be awarded 
to the platntifPs ‘claim of 104 rupees as the 
actual amount of wassilat’ accruing for the - 


į 
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every reasonably say, “I have no objection 
“ foa further enquiry ifit be at the expense 
“ of the judgment-debtor, provided that- I 
“ obtain my rights in tee eid.’’ I think it 
wag, not until the Court had finally deter- 
mined the amount of wassigat it would 
award that he was bound to appeal. 


five months previguseto the Paint. Now: it 
‘has been most clearly shewn by Baboo 
Mohings. Mohun Roy, and’ nef gajusgid by 
the respondent?s enue that this + 8§strva- 
tion of the Principal Sudder Afheen is 
founded upon What I must call & negligent 
mistake. Thégplaint (which was one under 











the old form of procedúre) set out, the facts Hobhouse, J.—I concur. - et. 
withegrent fulness, and distinctly stated that . Ba a OO ae 
the yearly profits of this mohal were 2,546 à Si eau es 





z : . 


rupees. Thè kists.were not of uniform 
amount, but vatied in proportion to the 
crops which weré tò be got in by the ryots 
at different seasons of the yenw. It was for 
this reason tliat the costs of the 5 months 
preceding tle plaint were extremely small ; 
therefore to take the costs of these 5 mouths, 
and to apply.this by way of proportion for 
threceyears, was wholly unreasonable. 


.. eo 
e The 26th June 1867. C, 
‘ © o 
i “Present: * ee 
_ A TESCUL 
The H8n’hJe L. Şe Jaékson and 
` O. P. Hobhouse, Judges. 


STesue Profits (Meaning of). 


“Case No. 168: of 1857, © 
Miscellaneous Appeal from: an order 
passed by Mr. H. B.. Lawford, Judge 
of Jessore, dated the 23rd..Januafy 1867, 
modifying an order passed by Baboo 
Tarakant Bidyasagur, Principal Sudder 
Ameen of that District, dated the 30th 
. December 1864. aog 


Dwarkanath Mitter (Decree-holder) 
Appellant,- : 


` I-think, therefore; the two ‘objections 
urged by the appellant to the Principal 
Saudder: Ameen’s award are well founded. 
The award must be set aside, and the amount 
of wassilat -which I have stated should 
be given to the plaintiff. 


I think it right upon this occasion to re- 
mark upon the extremely dilatory proceed- 
ings which the Priucipal Sudder Ameen 
has allowed in this matter. As far as I -can 
see, there was really no ground. whatever for 
overruling tMe report of the-first Ameen. 
If the report wąs to be overruled, I cannot 

- seo that ite answered, gny. good purpose to 
depute a second and third Ameen to tefent 
the investigation in the Mofussil. ‘Fhe 
Principal*Sudder Ameen, if dissatisfied with 
tthe repoM.of his.Ameen, ought to have 
obliged the parties to come in before him at 
ouce, and to have -offered such evidence as 
might support a proper award. In point of 
fact, jt seems to me tht this wasa effse ia 
which the plaintiff ought to have sued for 
damages, and in which the Court, in consis 
dering the original suit, ought to have ascer- 
taited and assessed these damages. e If that 
had been*done, there would pav® been ga end 
to the litigation years and yeats ao. » . 


versus 


Ram Dhun Biswas and others (Judgment- 
: debtors) Respondents. 


Buboos Chunder Madhub Ghose. and 
` Motee Lal MooRerjee'for Appellant. 


Baboo Gopal Lal Mitter foy Respondents. 


Mesne profits mean those profits which the person in 
actual wrongful possession of the land did dctually 
receiye, or might with ordinary and due diligence have 
received, from that land. ° 

Jackson, J.—Iv appears to me ghat the 
two objections raised here, to the decision 
of the Court below are unteuable. ¢ 


‘The first of them is that the Judge has 
‘not found, but that he ought*to have found, 
what rent, the jud@meut-deDtoxs ought to 
Wave realized from the, dang, int dispute, 


and upon the evidence before him, deter- 
mined what the r@nts of the land in dispute 
weresfor the time during? which, wassjjat 
‘was due toehe decree-lpfders. `` Baboo 
Chunder Magbub Ghose qpnsiders that’ ‘the 
Judg® oaght,to have gowe far beyond Mis ; 
and that because his client pfoposed tọ show 
thag # considesably higher. rate ‘of ‘rent 


The appellant is® clearly gntitled to ‘the 
whole costs of these pro€eedings Woth’. in 
*this gnd in the Lower Court. p bd . 


Baboo U moda. Pershad Banerjee appeared 
to intimate that the appellant, if he thought 
that the repor? of the-first Ameen ought to P$ : 

e hag bcen acted upong should have appealed | mighf by certain means -have bèn realized 
against the order disallowing ig. It doés | fiom she land, the Jutige ought to have gone 
‘not appear to me’that'there is aby force in |-into that fact and to have emyuired the 
tho objection, - bəcaùse the plaintiff- might highest.rate that could bays? been realized 

e 


e p.o 
ee e - o te : ° . © * ‘ . 


‘Lhe Judge %has upoh the: Ameen’s report, 
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- and to have given wassilat at that ratp. ¢ the rent. of the *estate, she, judgment-Aebtor 
I wholly dissent from this doctrine. A | had let the lands afarate below - what they ° 
„case was referred to from V Weekly Re- | had, bgen prêwiousiy paying or opght to | 
porter, page 35, in wĦich the learned Judges have þa; that woul be a separate ques- 
cited a decision, which is- to be: found in| tion, anĝ 'the decree-holder might be enti- 
Marshall’s Reports, page 122, in which these |. tled. to recbver special danfigés on, such 
words occur,—¢the decree-holder was “entitled | ground. -That is not the question here.. 
‘tto xecovey as those profits such sums as | It is,zmerely contenfed that lapds Were let 
“ may. have been collééted and appropriated | at a certain rate, but might have beer let 
“ by others in wrongful possesgion, or such pət a higher rate, and that the decteé-holder, 
“suma as the, party ousted wrongfully | is entitled tochave it ascertained ‘what that 
-“ would have collected had he been in» ‘pos-| higher rate might have beei, and to recover 
“seson and whicl?he was prevented from -thë same from the decree-holder. That 
<Pcollecting by Yaving been kep§ wrongfully | argument, as d Jave before stated, appears 
“ out of ‘possession,® Qecause one ore other | to me to be wholly untenable. ` 






“of these descriptions of profits are profits | ` 
“ which hwe been lost im , the meantime to 
“the party ousted, thft is, during the inter- 
“Tal of his wrongfu} dispossession by 
“others.” The meaning of these words- 
it, is. proposed to carry to this length, 
diz. that the amount of rent or profits that 
might have . been derived by the party 
ousted fiom those lands if he had put into 
practice every process known to the law 
for the enhancement of the ‘rents, if he had 
availed himself of all the resourees of science 
„to develope the resources of those lands 
during the time of his. possession—that 
amount is to be awarded by way of wasiilat. 
This process, as I have observed in the 
course of the aggument, might lead to an 
‘enquiry on the.part of the Ameen deputed 
to ‘investigate the -wassilat,, into every 
ryot’s tenure upon the land. He might have 
to determine wRether each ryot had or , had 
‘not a right’ of occupancy; whether each 
ryot had or had not a mowrosee or a mokur- 
uree tenure; witether, if he had not w tenure 
80 protested, the circumstances under, which 
enhancement may be claimed had arisen ; 
whether ncrease in the several crops had 
been due tothe industry of the ryot, or.in 
fact, every onqof the innumerable questions, 
which may arse under Act X of 1859. To 
- suppose thft’ Pugstions of ‘that kind cou! 
be g6ne into%h the ascertainmeng of wassi- 
fat,°is one of the most extravggant proposi- 
tions % have ever eheayl in this ‘Court, 
The meaning’ of the. words referred to in 
tif® decision sove cited; I take it, is wferely 
_ this, that the defendant jn wrongful, posses- 
siongof the lands’ ® liable to at€ount to the 
decree-holder far tho actual rénts “of these 
lands,*vhether he has actually gollecged ot 
appropriated theni, or,has negligently. omit- 
ted to doso. No doubt if i$ can be shen 
that, for $h ptrpóse of defrauding the 
decree-holder and of injuriously, lowering 






























The second ground is that As to the 54 
beegahs comprised in this decree, the de- 
fendant is bound by an admisgion of his 


.own to the effect that the proper r€nt of 


these 54 beegahs is rupees 99. As faras I 
can see, the defendant has made no admis- 
sion of the kind. After this decree -had 
been passed, the defendant brought a -suit 
against the decree-holder alleging that, under 
color of his judgment, the decree-holder 
had taken forcibly from his possession 
54 beegahs of land not comprised in this 
decree but the property of this defendant, 
and he alleged the profits of these*5+ beegahs 
to be 99 rupees. It appears that the suit 
was dismissed, and that for the purpose of 
dismissing that suit, the Court field that the 
54 beegahs in question wepe‘ actually part 
of the lands decreed ip the suit pow before 
us.® But that holding of the Court. cau 
newer convert the allegation of the plaintiff 
which he intended to apply to 4ands not 
comprised in this suit into an adfiission as 
to the profits of the land so comprised.’ In 
fact, the appellant. before us wishes to make 
use of something calling it an admiesiog, 
which is really a cdmpound product of the 
allegation of the plaintiff, witha determina- 
jon of the Court. That is not an admis- 
sion. It appears to me, therefore, that 
upon nejth@of thesg grounds is- the jifdg- 
menė gf the Lower Court assnifable, and 
that gtheeappeal must be dismissed with 
costs. °. 


, Hobhouse, PI concur. i 


e I Would adhere to the exact words of the® 
decision which my learned colleague has 
quoted, and on which the pleader for the 
appellant has relied, and I evouid interpret 
mesne profits according to that Judewgout 
t8 be those profits whi@h the person in ac®al ° 
wrôngful possession of the land did actually 


| receive from that land, or might with, ordi- 


CiM >s 
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„nary dnd due diligence ‘hav’ receiyed from 
that land, that is to sy; that if, for instance, 
there were certain gyots on that lan phose 
rent was say 20° rupees Sach, and if “the per- 
sun in wrongful possession only collected 
10 rupees out, of those 20 rupees, then ke 
would bé respmmsible, not: for that which he 
only dif 


collected By him. ° 


On the subjecteof tho admission, I think 


there can be no doubt, as my learued colleague 
has put it, that it was no admissiot at all. 
What was'actually stated whs* this. These 
54 beegahs are not the 54 beegahs covered 
by the decree. They are other 54 beeguhs, 
and the mesne profits on these other 54 
beegghs are 99 rupees. To say that that 
is an admission.that the mesne profits not 
on the other 54, but on.these 54 beegahs, is 99 
and no more, is very likely a finding of the 
Court, but is certainly not an admission of 
the party who made the statement, i 





The 26th:June 1867. 
St ' Present :. 
The Hon’ble L. S. Jackson and 
C. P. Hobhouse; Judges. 


Will—Certificates (andèr Acts XXVII 
of 1860 and XL of 1858). 


, -00 : P 
Cases Nos. 136, 137, and 177 of 1867? 


z e 
Miscellaneous Appeals ` from an order. 
passedeby the Judge of Hajshahye, dated 
the 28rd January. 1867. 


Makhun Chunder Shaha “and others, 
© Appeligats, 


f e Versus 
Chand Monee Dosseeand others, Respondents. 


Bajoo Chunier ` Madhub Ghose 
car ‘Appellants. 2? -° se 
B&boos: Sreenath Doss and Mohinge Mohun 
“Roy for, Respondents. nee 


Where a will appointed the nepheavs of the testator 
to manage 4 aunas of the prop®ty (thesubj&t of- the 
ewill) in, their own right, and: 12 annas as guar@ans, of 
a mir son,—Hecp that the-nephewsewere entitled tò 
one certificate tindeMAct XXVII of 1860 to’ collect» the 
debts of the whole estate, aud to, another certificate 
nador Act XL of 1858 to take charge of the minor's 

2 annas. 5 i e. 


for 


š Kekson, J.—IT appears. to mè that ike 
Judge has completely miscarried in the order 
which he has passed on the petitioner's 

~ application. . =< = i 
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coltect, ‘put for those 20 rapees 
which ought with duó diligence to have been 
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The- two petitioners, - it seems, were 
nephews of one Nuddiar Chand Shaha, who 
in. the year 1269 made an` instrument 


in the nature of a @ill by which he be- 


qneathed one-fourth of his property to these 
two nephews, and ‘empowéreg his wife to 
adopt in~-succession five song, bequeathed 
the remaining three-fourths of hjs property 
to Such son to be adopted. He directed that 
the nephews avere to mfanage the property, 
to-be the guardians of the-soa, that they were 
to engoy the profits or- proceeds. of ‘one- 
fourth of the property §ointly witi? sy@h son 
until thé songattainad mujorigy, after which, 
if’ necessary, they would be at liberty to 
divide. He then directed that’ all acts of 
the nephews were 8o be carried of in -aceord 
with and by-consent oP éhe widow ; and that 
if they did not act uiider her directions ov 
with . her-consent, that they were to be 
deprived of the . one-fourth share of the 

ae ` : + property. 
tor, -it appears, died 


















The exact ‘expression 
used is “ paibek-na,” “shall 
not get,” but I am quite 
satisfied that this must be shortly after the nes 
interpreted to meau : 

“ shall not retain.” Í - phaws applied to tho 
ee i . Judge for two certifi- 
cates under Act XXVII of 1860, one in 


their own right in respect of one-fourth of 


the’ téstator’s estate, and ‘one on behalf of 


the minor who, it- seems, has been adopted, 
in respect of the threo-fourgls of that estate. 
They also applied for a certificate under ‘Act 


XL of 1858, to enable them to represent the , 


ininor son. The widow objected to, the 
grant-of these certificates; accused the 
petitioners of misconduct, alleged that they 
did not act in concert with her in respect of 
the management of the property, and also 
that under the will she was cgmpetent 
to refuse her assent to their obtaining these 
certificates. ` Pogo” 


The Judge has held that the terms of the 


-will are’ such as to enable the widow to 
withhold her assen® and tBas,, for want of 


Iter assent, the cértificates @nnggt bè granted, 
and’ he ref€rs the pétitioners to a Civil suit, 
to obtain what ke calls specific perfgrmance 
of the will, oN a f 
o It dó quite clear that-the teagator intended 
two things ins€spect of thes€ nephews One 
was to Make gbem gunrdings of his minor-son, 
with the direction that they shoul. echsult 
with the widow : the other wis that they were 
to kave-a bequest of one-fourth of his estate, 
but that was coupled ‘with a direction that 
tlfey avere to. Sbey “and, consult. with, the 
widow in all matters ; aud*in defaflt thereof, 
they wereetd forfeit the one-urtls. oa 


The testa- * 


in Bysack 1278, aud _ 
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It appears to me that, upon the death „ofi 
the testator, the nephews „became imme- 
diately vested with one-fourth of his estate ; 

“whether or not the®would be liable to be 
divested upon, the widow making it clear, 
upon a civil suit to be brought by her for 
the purpose, that they had misconducted 
themselveg or had .refused. to act in com: 
pliance with her wish&s, is a matter wléich 
we need not enter*into at present. It is 
quite wlear thay; under that will, and until 
they are divested in the modeI have stated, 

. the fgpfews are eftitled to one-fourth of 
the estate, and, would be alsg entitled to 
collect on their owhegcount the debts due 
‘to the estate’ in the proportion of one- 
fourth. e ; 6 e . 

“It is also quite cigar that: they are abso- 
lutely entitled to be guardian to the estate 
of the minor. Whether the widow, on 

. poof of such facts as I have stated, could 


vo 

deceased, of the*whole property, that®is. of 
16 annas, 4 anngs ein their own right, and 
12 ann s jn theeright of the minor, ang until 

that a arrived at*majority, 2 

It followg from this that, vee there is a 

will appointing these persons there tg manage. 

12 annas of the, mindér’s estate, under 

Sectton 7eof Act XL of 854*there was no 

option but to grant a certificate jo thé ne- 

phews to take charge of the éstate of the 

minors; and also whefi those persons were 

appointed by the will to have charge of the 

whole (f the _estate—4 annas in their own 

right, and 12 {nffas in the right of the minor— 

then it followed that they were the persons, - 
who were entitled, within the meaning of 

Act XXVII of 1860, to collect the debts, 
due upon the estate; therefore I concur 

entirely that there must be one certificate 

under Act XXVII, worded as my learned 

colleague would have it, to collect the debts 


have them removed from the’ office: of | of the whole estate, and another - certificate 


guardian’is another question. But that at 
present they are entitled to be made guardian 
of: the minor, and to 
representation, is, I think, unquestionable. 


With reference to the wish of the deceased 
that the nephews and the minor .son should 
enjoy the estate jointly during the minority 
of the son, I think the proper course would 
be to grant one certificate under Act XX VIL 
of 1860-to the p€titioners. In that certifi- 
‘eate, of course, it should be stated that they 
received it in respect of one-fourth’ in their 
own Tight, ang in respect of three-fourths 
in right of the minor. It should be declared 
that’they would have to account, and the 
Judge would do well to take security from 
them’ for the proper carrying out of the 
intentis of the will. Iu respect also of 
the certificate granted under Act XL of 
1858, I think it might be proper to insert in 
that certificate that they were to act in con- 

-sultation- with find under the direction of the 
widow, busemthis point Ido not wish io 
giveany positiv® direction. 

© With these qualifications, Į think ‘certifi- 
cates oftzht to be granted, gnd these appeals 

- ought „to 
C&isis, ° 0, 


"+ Hobhouse, J.—h concut withe my” learned 
 coll&igue® e. ° oe 


It, Seems to me that, understhe terms of 
the will Which is admigted to, have Geen 
executed, there was direct iustyiction 
that thesé*petitigiers, the nephews, should 
be the mgnageys of the property of the 

e e 


the . certificate of | minor. 


be “alkowed with costs | of | both | 


under Act XL of 1858 to take charge of 
the particular 12 annas of the estate of th 


As to another point, whether the widow 
may take the estnte by reason of those 
nephews not managing the estate, or not 
collecting the debts of the estate with her 
concurrence or-her consent, that, it seems to 
me, will thore properly form, the subject 
of a Civil suit. _ i 

e 


e. ° 
e . The 27th June 1867. 
Present: a? 


The Hon’ble W. S. “Seton-Karr and 
A. G. Macpherson, Judges. 


Pre-emption—S ale— Perpetual 
Lease. -` 5 


e Case No. 444 of: 1867. 


Special Appeal from a decision passed by 
the Tudgg of Putna, dated she 15th 
Jahuar, 186%, affirming a decision pass- 
eddy e Sudder Ameen of that District, 
dated the 18th August 1866. i 


. “MSoroody Rath (Plaintiff) Appellant, 


° versus o a. . 
Baboo Huree Rum and others (Defendants) 
Respondents, — 


Hr. R. T. Alian nud Baboo 


We omyesh 
Chunder Banerfee for Appellant. ° 


e 
Baboos Bashen Kishore Ghose and Grecja 
Sunkur Muzoomdar for Respondents. -: 
e- ` A 
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Pre-erftption applies qulyeto sales, ® A lease in perpe- 
tuity with a rent (however small) reservef, is nota 
sale, and cannot therefore be the eubjegt of pre-emption. 


Macpherson, J.—*Tue Lower Asbellate 
Court holds that “ pre-emption appMes to 
sales ouly; ang a lease-in perpesuity, how- 
ever small the eeserved rent, is not'a sale,” 
and in thjs opifion Wwe can cur, z 

"Mrs Allan , in appeal, contends that under 
the circun® ances the transaction was really 
n sale. “The Lower Courts feat it as a 


. lease, which it*certainly “was, am annual 


rent of oné rupee being reserved. Wo sale 
has taken place, and therefoyesno right of 
‘pre-emption has arisen. 


- - We dismigs the appeal with costs, affirm- 


ing the decree of the Lower Court. 


The 27th June 1867. 
Present: 
The Hon’ble W. S. Seton-Karr and * 
A. G. Macpherson, Judges. 
Irregularity — Nati shamil pesh 
orders—Non-recording of evidence. 
Cases Nos. 304 and 305 of 1867. 
Special Appeals from a decision passed by 
the Additional Judge of Tirhoot, dated 
, the 5th December 1866, affirming a deci- 
sion passed by the Sudder Ameen of that 
District, dated the 18th April 1865, 
Luchufee Narain*snheé (Defendant) , 
Appellant, ` 
e versus ° 
Koshukee Dutt Jha (Plaintiff) Respondent. 
Baboo Roopnath Banerjee >for -Appéllant. 


No one for Respondent. 


‘Nati shamil pesh orders agaia condemned, as well as f 


‘the passing of jadgment against a party before recording 
the evidence of witnesses. r 
Seton-Karr, J.—Boru these cases mus? 
be remanded to the first Court by_ reason of 
a piece of neglect on the part of ehe Sudder 
Ameen., .. e 


D e2 è 
The special appgilant, on the t6th “of |. 


January 1865, presented a petition to the 
Sudder Ameen, stating tifat filseon Of hise 
Svitn@sses were present, praying that their 
evidence might Be tuken, and. asking that 
measures Might be resorted to in order to 
enforce the attemdance of several other wit- 
ness ho had acknowledged the receipt of 


*surffmonses, but had ndt attended. : 


e . 
Nothing was done on this,excepf to record 


the objectionable order, so. often condemned 
o e e S ad . 
e = 
e 


= 


dy,this Court, of “ nati shamil pesh,” which 
literally amounted io nothing. 


On the-15th of February, the fifteen 
witnesses, themselves apparently, presented 
another petition saying that they had goue 
away and had returned, and®praying that 
their depositions might be reeorded. The 
order passed by the Cgyrt’was that the de- 
positions should be taken, but this was not 
done, and nothing further to@k place until 
the 18th of April, when the*Sudder Ameeu 
deliveted judgment on he evidencg of, four 
witnesses duly recorded. It was thee busie 
ness of the Gourt, in thig cage, to see thate 
its owl? orders were cefried out, or to state, 
the reason why they were not carried out. 


The omission of thee Sudder Ameen was 
distinctly raised before che Judge, who #p-. 
parently took no notfce of it. i 


The cases are remanded to the first Court, 


who will take them-up at once, will® record * 


the evidence of any witness whom the 
spécial appellant may produce within a rea- 
sonable time, and will pass a fresh judgment 
in the two cases. 





The 27th Jane 1867. 
Present: , 


The Hon’ble L. S. Jaékson and - 
C. P. Hobhouse, ‘Judges. 


Section 27 Act XXIIT of 1861—Spe- 
cial appeal-—Small Gause Courts. 


Case No. 167 of 1867. 


Miscellaneous Appeal from*an. order passed 
by the Judge of Dacca, dated gie 3rd 


January 1867, affirming an order passed ` 


by the Sudder Ameen, of that *District, 
dated the 16th August 1866. ` 


` Mobarukoonissa Begum (Objector) - 
ApRllant; 3.06 ; 


e e 
VERSUS * ee a 


Ozeer Jemadar, (Recree-holder) Respondent.® 
Mr. R. T. glar for Appeilanf. 


o Baboo Nuleet Chundér Seiu for 


e@Respondent. © 


Under Stctiong?7 Act XXIIL of 1861, no special 
appeal Mes fom a regular appea, against an @rder passe” 
in a suit uf a fature cognizable gy Courts of Small 
Causes, RO matter how long ago the suit was inatituted, 
provided the afpeal was decided 
Act VIII of 1899. eos 


Yachson, J.—Fuis*is an appeal by the 
judgment-debtor-against aw ordere made for 


‘executing a decree. a e 
. ; 


after the passing of | 
e 


\ 
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Two preliminary objections liave begn 
urged. by “the respondents, —one to the. effect; 
that no special -appeal will lie against this 
order, inasmuch as®it purports to be an 
order under Section 271 of ‘the Civil Pro- 
cedure Code,®for distributing the surplua 
amount of a, fund in Court. “Upon -this 
point, refeyence is made: to the Full Bénéh 
case at page 116 of`the collection of Pull 
Bench Decisiong, .That-ruling, however, 
is clearly not im point. “In that case it 
was held by the Court that no appeal would 
lip in“yespect of the Claims of, rival decree- 
holders upon the distributione of such a, 
fund. The first objection, I*think therefore, 
has nothing in it. i 


° e i 
*.But there-is a secgmd, and, as E think, 
„a ‘valid objection to the hearing of this_case,’ 

_ namely that as this -i$ an order relating 
to the execution of a decree passed in n 

e sft 8fea nature cognizable in Courts ‘of 
Small Canses under Act XLII of 1860 
(now Act XI of 1865), under the 27th Section 
of Act XXIII of 1861 no special appeal 
lies from the order passed “in regular 
appeal. ` 


The special appellant, in answer to this 
clijection, Gontends-that the Buit in which 
the original decree was passed, was’ antace- 
dent to Act VITI of 1859,- and that conse- 
quently-the Sectton will ‘not- apply, nud he 
refers us to a-judgment of this Court to be 
found at page 19, IIL Weekly Reporter. 
There, undouktedly, it seems that gome 
such objection as this was taken, and the 
learned Judges observed “ that Section is 
“ clearly prospegtive, and the decision sought 
“ to be carried out was obtained long before 
_ “the pMssing of that Act.” .But the ex- 

pressions, employed by the learned Judges in 

this case lead me to doybt whether the pre- 

‘cise objection urged betors us was taken 

before them—ft any aate whether it was 

insisted upon, & - be 
e ee e Cs a = 
eo: L myself. entertainf*so stronf an opinion 
upon tris point that, if P uederstand those 
learned Judgas to’ be “abSlutely in conflict 
wah the opinion I eitertain, it would ebe 
necessary tof refer this case fe the consider- 
‘ation of @ Full Beych., But oserving that 

‘this*is aeense décided some tyo years ago, 

that if has not®been followed, and that no 
. final decision was come to by the Court upon 

the appeal “then befére hem -` but- the ‘case 
was remaudgl- tg the °Lowbr Court, $ thfuk 
that we ae at liberty to come to an independ- 


ent decisien upon” the poiut ourselves. For | Hobhouse, J.—I concur. `> 
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myself, therefore, I may say tliat I have no, 
doubt whatever, upon the point. This uu- 
questtgmbly was a stofa nature cogniza- 
ble by Courts of Small Causes under Act 
ŠLII of 1860 It was a suits by a servant 
for his wages; it? was a sujt fow a sum 


-of money less than 500. rupees sant al- 


though execution is now sought for an amount 
in excess of 500 rupees, “that is only be- 
cause the amount has been swollen by in- 
teresé and costs? but the suit, as I have said, - 
was originally for less than 00 rupees. . 
The appeal heard by the Court bélow was’ 
a regular appeal against an order passed in 
a suit of that nature. Section 27 distinctly 
bars special “appeals from orders passéd on’ 
such regular appeals. The special appellant 
refers to Section 387 of Act’ VIII of 1859, 
which he says protects him from the opera- 
tion of Section 27. This, it appears to me, 
is'a mistake. The words of Section 27 are 
very distinct.—* No special appeal shall lie - 
“from any decision or order which shall be 
* passed on regular appeal aftgr the passing 
“ of this Act,” that is to say, that if the suit 
had been instituted befgre the-passing of Act 
Xu of 1861, before the passing of Act 
vi of 1859, or before the commencement 
of this century, -provided that tfe regular 
appeal were decided after the passing of this 
Act, a special appeal would be barred, and 
nothfng in Section 387 can be consiued ‘to, 
bar. the operation of such expficit words as 
those. And in fact, the allowance of speciul 
appealsat gll in cases of execution of decree 
B e ` , : 
was mot a matter expressly ‘enacted by Act 
VIIP of 1859. Nor was it at “all a settled 
doctrine of this Court, until it was so held by 
the Bull B8nch. ae .°? 
I think, therefore, that ection 387 "has 
no bearing upon.this point, as Secfion 27. is 
precise, and that the special’ appeal is taken 
Away, and must consequently be dism®se? 
with costs. : : , 
a 
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The 2%thJune 1967. 
Presei» à. 


Phe Hon’ble & S Jackson af 6 
C. P.' Hobhouse, Judges, © 


Adjustment. 
a Case No.’ 155 ef 1867. ‘ 
e e ry 
Miscallaneous Appeal from an order passed 
by the Fudge of Dacca, datgd the 10th 
Junnary 1867, modifying an order 
passed by the? Sudder Ameen of , that 
District, dated the 3rd December 48366. 
Radha Kant Doss, Appellant, 
7 Versus 
Ayesh Ali Sbaha, Respondent. | 
Baboo Woomesh Chunder Banerjee 
b for Appellant, 


Baboo Issur Chunder Chuckerhutty 
‘for Respondent. 
Where a solehnamah' was based on the condition 
that the defendant should at once withdraw his special 
appeal, but, instead of doing so, he went on_ with the 
appeal and caused notice to be served upon the plaint- 
iff, and the plaintiff actually appeared, and tbe special 
appeal would have come on for hearing but for the 
accidental absence of. the defendant’s pleader on the 
day of hearing,—Htrup that the defendant had by bis 
own act put an etd to the adjustment of the case 
between himself and the plaintiff. i 
Jackson, J.—In this case it seems very 
clear that the Judge was in error, and the 


Sudder Ameef was right. 


The solehnantah or adjustment of the 
case betweew*these pafttes proceeded entig'e- 
ly on the understanding and the considega- 
tion that. the defendant was nt once to 
withdraw his special appeal. Instead of 
doing that, it appears that he went on with 
the appeal, that he caused notice to be 
served upon the respoiident, that the re- 
spendéit actually appegred, and that, the 
specinl® appeal would have come on for 
hearing but for the accidental absence of 
the special appellant’s pleader on the day? 
- of hearing. That being so, it appears to 
me that thedefendant hits by his own „act 
putan end to the adjustment. of ghe® case 
between himself and the plaintiff. es 

The Judge observes . that the Sudder 
Ameen recorded a “decke” @pón „the 
sdlehiamah. How the Judge could fave 
understood tite Sfdder Ameen to have re- 
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oll that the: Sudder -Ameen ¢could'do was to 
record the petition acknowledging satisfaction 
of the claim; and as the satisfaction was 
acknowlédged by the pMintiff entirely upon 
the understanding that the special appeal 
was to be-withdrawn, it is quae clewe that 


s the petition did not bind the pþiintiff when 


that condition was not fulfilled, ang that he 
is ®ow entitled to- rbtert to his original 
status,. and tp execute the, decrees of this 
Court and ofthe Lower Courts with al 
costs and wassilat. a 

The decision below, therefore, is reversed 
with costs. e ~~ ges: 8 oe 

It is‘somewhat remffkable that a decision 
apparently of the sgme Judge wag reversed 
by thi$ Court under precisely similar cir- 
cumstances, and is reported at page ' 30 of 
V Weekly Reporter? Miscellaneous Rulings. 


Hobhouse, J.—I concur, 


The 27:h June 1867. 
: Present: ; 
The Hon’ble L. S. Jackson, Judge. 


Powers of, High Court—Sale in exe- 
cution—Enforcement. of—Reversal 
of—Appeal. à 

Petition of Moonshee Oodiut Zuman, auc- 
tion-purchaser in execition of decree in 
the Court of the Second Principal Sudder . 
Ameen of 24-Pergunnahs, (No. 277 of 
‘1866)°_ praying that .tfe order ` of 
the said Principal Sudder Ameen refus- 
ing to confirm the sale be set aside. 

The High Court may, on sufficient cause being shown, 
make an order upon motion to, compel a Lower Court 
to make absolute a sale which had beén madeghy that 
Court, but which the Court had not confirmed and 
thought it not expedient to confirm. è 

Where the Lower Cvurt allows an objection and makes 


an order setting aside the sale, such order, according. to 
Section 257 Act VIH of 1859, is finale | 


_ Mr. Allan’ makes ug application on behalf 
of,Moonshee Oodiut Zuman, “tle purchaser 
at a sale in egecution of a decré?, to set Mide 
an-order of the Principal Sudder Ameen Who 
entertained objectigns~made to the safle and 
thereon set aside the sale, e * ; 
Pue* facts appenr to. be thesé:— A ` detree 
was obtaigied. against a detgudant Mahomed 
Nuseem. He has since died ; ‘and in execution 


corded any’ decree, it is difficult to under- | of that decree ‘against two peions desyribed 

stand. The Sudder Ameen had already as” his theirsy ceytain immoveable property 

madegeis decree in the suit, that decree had! which had belonged go theestate of the defend- 

beef affirmed in appel, and it was at that | anty ang which ismow4n the hagds of these 

moment actually, as the solehnamak recites, | persons, was attached and sald, Iiiediately: 

ju specigl appeal before the High Court, and | after the salg,,.two petitions were filed: one 
3 aa e a ° 


. sidered 


110 





Civil TUŞ WEEKLY REPORTER.. Rulitys.  [Vol. VIIL 
= = —s-8 r. a ` 
on the part of the two representatives gha | But it pppear8 to mep with the facts*of the 


were parties on the récord, and who. alleged 
certain irregularities in conducting the sale ; 
and the other on Behalf of a third person, 
oùe Rabutoonissn, who alleged herself to be a 


daughter of ¢he deceased defendant, conse- 


quently ‘integested in the property sold and 
prejudiced by the sale which had taken place 
behind, her back. “Phe Principal Su&ler 
Ameen, it appears, ‘overruled she objections 
prefered ‘by the two first named persons on 
the scoré of iyregularity, but taking inso con- 
gidertyich the petition of Rabutoonissa, cou- 
that he sale which bad taken 
place: without, her*lejng a-party to the. pro- 
ceedings was illegal, and that the proceedings 
were null and void. We, thereforg, set 
aside the sale, or, wich comes to the same 
thing, he: refused tb gonfirm it. The ten- 
deney, therefore, of any order which this 
Court could make upon Mr. Allan’s applica- 
tion, wuld be to remove any obstacle in the 
way of confirming the sale, aud virtually to 
have it made absolute. K: ' 


The first difficulty in the way of making 
the order asked for by Mr.: Allan, is the case 
of DaCosta verses Hall in V Weekly Re-. 
porter, page 25. In.that case, after the sale of 
moveable property .had taken place on the 
application of the judgment-debtor alleging 
inadequacy of price realized, the -Court 
which sold the groperty irregularly set aside 
the sale. An appeal was made tothe Judge, 


` who. refused to entertain it on the ground 


that he was not competent to hear the appeal, 
and, on motion made before this Court, | the 
Full Bench unanimously held,that this Court, 
hid uo authority to’ entertain’the motion: 
That was a case considerably stronger than 
the present, for that related to a sale of 
moveable property, and ‘in the case of. such a 
‘sale bytho payment of the purchuse-money, 
the sale becomes complete. In this case thie 
property sold®“was immoveable, and the sale 


- does not bgesige absolate until confirmed :by 


the Coutt. pe ©., oN Be ° 
; ; Tore e ` l 
‘As I have already intimated,.I am inclined 
to enfortain some doubt, whether the deci- 
sion as to thé pewer of this Court to interfere 
iR DaCoštawgrsus Hall, is absolutely in*re- 
cordance with the state of t e law. And if, 
thegetorg, this wete a case in Which the Prin- 
cipal Sudder Amefn appeared to Rave acted 
wholty without jurisdiction, and in which his 
order wae also errongous or” unjust, I should 
have been inclined to graht the rule asked for, 
in order je he farther consideration *of, this" 
question by ‘aesecond Fall Bench of the Court. 


cage before me, {haè the Principal Sudder" 
Amg yas right in theorder he mage. He 
lad Bire him tw$ applications : one from 
the actual judgment-debtors ; and-another 
from a partywho, according tọ her own state- 
ment. ought to have bean a jetdgment-debtor 
‘anden party to the*proceedings ‘his latter 
person alleged that she-hnd been a party, 
and that, pag eee: her abseifte, the sale 


| had taken place by whsch.her rights and in- 


teresis were likely to be prejudiced. Now 
I feel by no means certain that this objection 
might not ceme under the head of an objec- 
tion on the. ground of a material irregnlarity 
in publishing the sale. If the petitioner 
Rabutoonissa was an heir of „the deceased 
defendant, and if the proceedings ouglit to 
have been taken against. her jointly wieh the 
other judgment-debtors, and especially ifthe 
sale as published and conducted was likely 
to interfere with her rights and interests or 
to endanger her possible enjoyment of the 
property in her possession without .her 
having been a party to the proceedings, 
I think it by no means certain that that was 
not such an irregularity in publishing the 
sale as would entitle the Court to set it 
aside. But whether that be so -or not, it 
appears to me very clear that, with the’ facts 
disclosed in Ruahutoonissa’s petition; thé 
Court did not go very far wroeg in refusing 
to confirm the sale held under such circum- 
stances. As, therefore, it fs not,made clear 
loeme for a rule being granted in*the present 
ease ‘that the Court would think itself 
bound to set aside the proceedings whether 
made entirely with jurisdictioneor not, I 
do not think that the rule ought to be grant- 
ed for the purpdése of disturbing the order. 


It would be a very strong measure, I think, . 


for ¢his Court to make an order upon* motion 
to compel the Court below toenake absolute 
ea salo which had been made by that Court, 
but which the -Court had i 
and g¢hougkt it not expedient tb confirm, 
Whethe? the’ purchaser has any rights which 
he may be capable of Snforcing by suit, is 
another amd disfinct question: , 


' 2% . 7 e 
I think, therefore, that this rule ought not, . 


in the present case, to be allowed 
-» Where the Court allows an objection and 
goakes an order to “sgt aside the sal thay 
order ‘bye the 257th Section of the Civil. 
Procedure Code is final. - © ` aes 


not confirmed - 
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a a : A r) E ; 

` , , Jackson, J.~-The last proceeding taken 

The, Hon ble L. s. parkecns " {by thé dectee-holder ‘was bjs deposit of 

0. Pe s Hobhouse Judges. -  ‘e} tulubana in order to the service of notice 


Sections 27. ‘Act’ XMII of, 1861— 
Special Appéal — Small Cause 
Courts*Suit to establish, surety’s 
SANAY ria Putavedar’ s rents. 


4 
e 


ae Case No. 192 of 1867. 


iscstlancons “Appeal from an order passed 
by the Judge of West Burdwan, dated 
` the 18th January 1867. 


J Maharaja Mahatab Chund Bahadoor 
(Decree-holder) Appellant, 


CETSUS 


Brojonath Mitter (Judgment-debtor) 
Respondent. 


Baboo Bhowance Churn Dutt for 
a Appellant. 


Baboo Dwarkanath Sein for Respondent. : 


. A ‘suit to estabftsh a surety’s, liability on account of 
arrears of rent due from a putneedar, where the non- 
payment of relé- by the ptæedar, would have tope 
established, is not cognizable by a Small Cause Cout; 
and cousequen {ly a special appeal is not barred in such a 
case by Sectiog 27 Act XXII of 1861, i 


[Os the Vakeel for the appellant rising to 
open his appeal, a ‘preliminary objection was 
takgn Jye Babou Dwarkanath Sein (the Vakeel 
for the kespoudent) to the effect that the 
case being ont of a class cognizable by a. 
Court of Small Cuuses, no ‘appeal lay to 
this Court, whereupon Togmgi, was passed | 
as follows :— e’ 

Jughson, J, —I think ihe sDreljmmiadty 
objection fuils. - ee 

‘Lhe suit was not inethe nature of a caps 
debt; it was one tò estublisle “the sulety’s 
linpility on account of arrears of reut due 
from a ®utneedur, gud in that sutt it would 
have -to. be established that the putneedar 
had not paid, dis rents. This Would not be 
u question F thiuk “within the cogniziuce ol 
the Syl Cause. Court è- consequently, the 
speciui appeal in this cassis not, & thinks 
barrat- by- “Beetion 27 of Act XXI of 
186l. e 


on the 16th September. It may possibly be 
admitted that the 19th, September? the day 
ou which the notice was served, may ba 
duken as the dite of proceediag on his part. 
But that was not within threé years next be- 
fore tMe application of bhe Aalst hu aa 
1865. 


The „appellants cast Sontani that 
after the service of notice on the 19th 
September 1862, a dommunication was made 
by the Moonsiff of -BishGapore to the Mooy: 
siff of Kotulpore infgming` him of the fact 
of service, - That it appears to m3, is uo pro- 
ceeding i ou the. part of the-decree-holdgr.,  « 


‘I think, therefore, the Judge i is right and 
that the appeal ought to ne dismissed with 
costs. 


> itebaadie® coe concur. 


The 28th June 1867. 


Present: © 


The Hon’ ble If. V: Bayley and W. Markby, 
Judges; _ 


Error in Magistrate's proceedings 
(Liability for)— Damages. 


o 
Case No. 2893 of 1867. 


Special Appeal from a decision passed by 
_ the Principal Sudder Ameen of Sarun, 
dated the WIth Dec&nber 1866p modify 
ing a decigjon passed ‘by Ue - Suder 
Ameen of thag District, dated the gih 
March 1866. ` ° 


e + 


© 

Pureeag Singhend others: -(Defendaatsy À 

° 7; osppellantsp > i gee 

ə ' ý versus - °? e 
e . 


Jogessur Subayo (P: aiatif) Respondent, a 


Baboo” Mohesh Chunar ‘Chose y for 
7. Appel'auts. re a 
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‘ ‘Buboos Unnoda Pershad Bannerjee gnd. - But with reSard to the damages, it{s clear 
es es . ' ` a e ' 8 
Kishen Succa Mookerjee for Respondent, ihat Shey vale. Nipt eredoyerable frora ere 
cg laa: defi jauts. As inhabjtants of thg village 
. No mian, acting with good faith, and believing that | Simu go which was “flooded, they applied to 
he hasa ground for doing-so, should bè held liable | the Magistrate to open the bund, und let 
' because, upon „his application, a Magistrate makes an [PUt the waters. The Mangia (profess- 
.order which, itafterwards turns out, ought not to have | ig 9 act under Section 62eof the Code of 
eed made”. ea - FCriminal Procedu) made aw ordet-that the 
Cea E ee E e _,| bund shouid ke cut, and:after somee delay 4 
. © Thus, where certain inhabitants.of a villages which A 2 . P 
sh re apg this was done -by certain Podife officers. 
was figoded appliel to the Macistrate to opena hun ` : : ai 
and let out: the water and the Magistrate without juris Whoever ma: be r ad thisinon, 16-ig 
; E EA ; entus | clenrly not the defendanfs, It is said that 
, diction ade an order Mat the'bund should becut, and y i 


She be ý they are liable, because they first set the 
_ the bund was cut by Police officers, -HELD that the ‘Magistrate sine motion. ' But ns far as E am 


applicants were not liaBlafor damages. — e .' |aware, it. has néver been heard of in: any 
i ; : y country that a man, acting with good faith, 
Markby, J.—Tuis , was a suit. brought | and believing that he bas a ground for doing 
against.» great nurgBer` of defendants, inha- | so, should be held liable, because he makes 
bitants of the village Simuree, by the. plaint- | an ‘application ‘to a Magistrate, aml. thé 
-iff who is owner of the willage -Agrooya, | Magistrate makes an order which, it turns 
10 recover damuges'for the opening by the | out afterwards, ought not to haye been made. 
efenfants.of a bund between the two|I¢ was the natural and proper thing for 
villages whereby the water was let out on | these defendants, when ‘this disaster came 
tu the land of the plaintiff and his crops | upon them, to apply to the Magistrate, and 
damaged, and the plaintiff also seeks to| they are not responsible for any error in the 
establish his right to haye the .bund | Magistrate’s. proceedings or those of the 
_ closed. : Police officers. . . we, at 


The Lower Appellate Court has found The plaintiffs right,” therefore, to have 
after very carefully weighing the evidence, | the opening in the buud closed, must be 
that the bund is an ancient one, and that iz} 89d is hereby ‘declared, ‘bus the claim’ for - 
has always, until the present dispute arose, | damages is dismissed. Each party will pay 
existed as a clĝsed bund, without the open- | their own costs of this appeal. 3 
ing -now .complained of, except when the| - _ i 2 

inhabitants of the. village’ Simuree opened | e ` ‘. or  — 
‘it on two occasions, once in 1839, and asain | ; x 
in ` 1862, in both of which čäsos criminal he eens ane ul 


proceedings were successfully taken against Present: =s) 

the parties who had opened the. bund, a 

Thesg proceedings are not used by the The Hon’ble L. S. Jackson and `. 
Lower. Appellate Court as any evidence of C. P. Hobhouse, Judges. | 

the existence of the right, but to shew that s : aa o%. 0 
on the only two „occasions that the bund | Section 27 Act XXIII of 1861— 
had been opened, it has been resisted, For | - Special Appeal — Small Cause. 


this purpose, it “wag quite proper to use 
them, apd the finding on this point in fagor i 

of ahe plaintifi®must pe confirmed. e? Case Ne. 186 of 1867. 

b . .` x) ° . i 

» With-reference to the defendanta’ fourth | are n9 aora , : 
geound of appeal," GerMape:it-anay be as Mi€cellaneous apria from an order passed 
evell to. mgntfon that it does noteacsord| Yehe Judge of Tipperah, dated the 17th. 
‘ with thé fact8 ‘of the case.@eThe defendants’. dunuaty 1867. Bt aor 
‘contend “that the obstructipy of she natural ° ° . 

“Uraimge of the surface water eof"several Anund Chunder Roy and othets (Judgment= 

“ vijlages is® public nuisance, and no man l. y . 

“ can acquire a prescriptive right tf cgmmit |; ; 

‘© publid nuisauce:” But iteis not founds’ - ` versus - ™|~ e 

that the natural draifiage df severale villages | © ies i . ` £ 
-is obstrtcted by this bund, and therefore, |}  Sidlry. Gopal Misser (Decree-holder) :. 

the legal macsim relied on.does not apply, ~* : - Respondent, -» © l. 


Courts—Execution proceedings. 






debtors) AppelJants, 
7 - 1 


* in execution proceedings arising out of decisions pass-- 


. J have givén, in my judgment in that case, 


1867), @vil >. THE WEEKLY REPORSER. Rulings. ` 118 





Baboo Otol Ghunder “Mookesjee 
for ae i 


Batoo Mohinee Monun Burd ; 
efor Respondent, oo 


Section®7 Act XXII of 1801 bars a ‘gpecial appeal 


„ed on regui® appeal in, suits, of* a re cognhizâblg 
- -by Courts of Small Causes. A 


Jackson J—I conress that, although I 
admire the ingenuity which das distinguish- 
~ed the argument of Baboo Otool Chunder 
Mookerjee in this case, I have úo doubt:at 
-all upon the point which has been discussed. 
It is a point which we had already considered 
and @cided yesterday in the appeal No. 167. 


‘the reasons for which I was of opinion that 
the provisions of Section 27 Act XXIII of 
1861 would apply to bar a special appeal in 
‘execution. proceedings arising out of a suit 
‘ which had been instituted before the passing 
of Act VIIL of °1859, Section 387 of that 
Act notwithstanding. In the case before us 
_ to-day, Baboo Otool Chunder Mookerjee has 
gone somewhat further than the appellant’s 
vakeel -in the cage of yesterday, and he con- 
tends that Section 27 does cot apply at all 
to cases in eXecution of decree. He founds 
his contention ypon the use of the word 
“ guit” ines the Section. He says that a 
special appeal against a decision passed ugon 
a regular appeal i In any suit must refer ta a 
special appeal against the appeal upon a 
decree in & suit, ‘and thdt the term suit is 
inappropriate as applied to proceedings in 
execution after decree. But if that be so, 
tind if, thé-word ‘suit is to be applied in its 
strict gense of a suit up*to decree, then Sec- 
tion 27 can bave no menning at all ; because 
‘as the suit is determined by Section 189, 
when ‘the decree is passed, there can be no 
further proceedings in ity Theregcay be no 
appeal in® it. But if we aye to abgmdon 
subtle verbal distinctions, and te pr Md 
upon what appears tẹ be the intention of the 
Legislature, I ‘think we mys’ conclude that 


pey intended to allow nọ spe@ial appenl’j 


rom @ny decision or order passed’ on regular 
appeal.in any suit of a nature cognizable by 
Courts of “Small Causes, where the value is 
below 500 raptes, the words ‘regular 
epg in any suit” gneaning the first op 
general appeal, as explained i in the judgment 
‘of the Full „Bench in the collecti¢n of Full 


- Bonch Rulings at page 83., And moreover, 
e e e s 6 . 
. ° 
e a 





will lje o. E rer ore 





eyen if the preciso terms of Section 27 did 
not themselves bar this special appeal, I’ 
think’ it is further evident that the special 
appeal is excluded upom the very considera- 
tions which led the Full Bench, in the case 
to’ which I have just réferfedg to hold that a 
special appeal was allowable in, cases of éx- 


‘ecution of decree. The Court ¿here held 


thet a regular-appeal mtans general appeal,— 
an appeal upon questions offfact as well as 
of law, ns.opposed ‘to a spetjal appeal which 
ean gnly be upon a-question of law. - They 
therefore held that, iv like manfferens n 
special appeal would lie agginst decisions În 
regulay appeal apon ,ghe suit itself, so it. 
would also lie against a decision on ‘regular 
appeal upon orderse after decrees If there- 
fore the analogy of sp@jal appeals -in execti- 
tion proceedings follows that of special 
appeals -in regular’ suits, and whem the law 
itself does not by any express terms create a 


right of special appeal in execution Sroceed- 
ings, then I think it is quite clear that, when 
in certain specified classes of cases, the law 
takes away the rigat of special appeal'in 
regard to the suit (that is, on the decree itself + 


‘in the cause), for the same reasons the special 


‘appeal is taken away, in execution proceed- 
ings. 
, Ihave no doubt, therefor, upon this ense. 
I think in this case, as in the case of yester- 
day, the special appeal must, on the pre- 
liminary objection, be dismissed with 
costs.. . ` 
Hobhouse, J.—I concur. j 
As I understand the matter, it res thus. 
Tt has been ruled that, generally speaking, 


‘there i is a special appeal from an order passed 


in regular appeal in execution of decree. 
Then this particular Séction 2 ak says ea in 
particular ` tases, in particule? axceptiqnal o 
cases, a special*appeal allowed in other cases 
shall not lie, ‘Then ‘what is ån exceptional 
case ? ? “Et i is a cse in which thf suit whis‘of 
a nature. cognizable in. Court of Small 
Causes, afd . being so was*originallytess Than 
500 rupees in value. That being s% this 
par ticular Section eseems to me fo apply to 


this patticular case, and +20 spegjal appeal 


a il4 © Civil 
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‘The 28th June 1867, 


Present: ` ae 
® 


nig Hon'ble L. S. wackin and 
we i C, ta . Hobhouse, qager ` 


Executioh Appear — Section 11 Act 
XXIII of 1861. — Section 230 Act 
vfi of 1859—Decree of Appellato 


- Colt: S . : 
EES : 
“Cases ‘Nos. 187, 189, aud’ 193 of i867. 


wig Me" ay 
=e Miscellaneous Appeaks from an order passed 


“by the. Judge of ‘Dacca, dated the 26th 


Rebrgary 1867, affirming an order passz’ 


ed by the Principal Sudder Ameen’ of 
that District, dated the 15th January 
1867. r. a : 


“Huree Kishore Roy and. others (Judgment 
' l debtors) Appellants, 


, © versus 


Kalee Kishore Sein and “oilers {Deeree-" 
` holdtrs) Respondents, l 


f 
ce 


Pe Mohineg Mohun Roy and Greesh 
í -. under. Ghose for “Appellants. l 


Baboos "Hem Chinder Bienes Gopal 


“Lal” Mitterp and Sreenath Banerjee for 
Respondents e >. 


ee 
- The first Court gavo a decree to the Minit for pes- 
session g land against 4; the ori sinal defendant in the 
suit, but exemptefl land ï in the possession of -B, aninter- 
von whom theeCgurt had made gc -defendamt. fhe 
Appellate Court reversed so much of that decree as ad- 
judicgted ugon the cita as between th? plaintiff, and B, 
and confined its. decree for possessioR against A, but 
awarded costs against B. Herp that .B consinued ° to 
‘bea defends in the suit, aand „had a yight of dppeal 
under Section ib Act XXU look “1861, and thal, he evas 
not beund w come: ia -under acenion 230 Act YUI pt 
1899, e %e ort 


pr inciplo, 





ee 
-Distinction point@i ont beteena decree of á Appel- 
Iate Court Simply reversiqg the decree of the Lower’ 


Court, fe g decræwhtch, reversing that deczee, goes .- 


on to regord Judgment forthe other party. 
-~ Jacksons 5 THINK the decision of: he. 
-Judge must be rever sel. e 


“This ca8e has been in yariogs “shapes. bes 
fore the Court on at, least two occasions. “It 
appears tha®Obhoy. Churn Doss® and others 
brought one of several snits against certain 
Barorys defendants, claiming a proprietary 
right over cértain lands, and “seeking to set 
aside an alleged talookdaree tenure held ` ‘by 
these Barorys. There were sever: al. persons 
jointly interested in this suit° against the’ 
Barorys, but instead of preferring jointly a 
single-suit, each co-sharer instituted n ese pa- 
rate suit in respect of his own share. Ina 
suit. filed by’ Obhoy Churn Doss, Iuree 
Kishore Roy and others, being themselves 
plaintiffs in one of thé other suits, intervened, 
alleging that Obhoy Churn Doss in his ‘suit 


‘sought to recover lands which were really 


in tlie possession of and belonged to’ IIuree 
Kishore Roy* himself. Upon this Huree 
Kishore Roy was niade 
a co-defendant in -the 
suit, and the Court of 
first instance going into 
“the case upon its merits, 
; gave the plaintiff a de- 
-eree as against ‘the Barorye defendants for 
the lands sued for,ewith the g&xception of 
e 
certain specified churs which it found nof 
toĉbein the hands of the Barorys and 
to ‘which it declaged IJuree Kighore ‘Roy 
tó have a” better title. i That decision | 


* Note.—Where in this 
judgment Huree Kishore 
Roy is spoken of, the ex- 
pression includes those 
who were co-plaintiffs in 
his suit, 


„being carried in appeal before the Zillah 


Judge was confirmed by him. It was- then 
brought i in special appeal to shis Court, awd 
this Court, observing that the Courtebelow 
ought to have confined itself iP investigating 
the differences between the plaintiff and the 
origiual defendant, and ought not to hava en- 
quired tntgny question of title ag’ betiveen 
the® plaintiff aud the co-defendant Huree 
Késlmre “Roy, remanded the snit in order 
that it might be dispesed of upon that 
S “T'Meweupon the Judge reversed 
“the decision of the first Court as relating 
to Huree Kishore Roy, andens ig the BRrorys 3 
‘confirmed it. F 


It appears that the plaintif Obhoy Churn 
Poss has now applied to exccutow this 
degree against all the’defendants joint int 
-upon thee objection of Haree Kishore; who 


| apparently contended. that the decyes garg 
e 


f 
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nothing against him xcept cests,, the Judge decreed ; it asks for costs ; it asks for attach-, 


"observes :—“ I. cannot, alter the Torms .of 
“ the decree in executién., The order ‘is 
s plains and cannot bo Bonstrued tvok Mays, 
“that the decree-holder take posse@ion of 
“ the land sued for.’ Then he eays:—‘ if 
the appellant finds, himself injured, he caf 
seek ow hig remedy.”° (I should have 
thought that the’ appellant’s remedy lay in 
his appeal gud that the Judge was bound to 
try that appeal and to give the appellant 
his‘remedy there*aud then). Consequently” 
the’ appellant failing before the Judge, has 
appealed ‘here specially. a gbjections be- 
fore the Judge aiid on special appeal, I take 
it, ave both, preferred uuder Scetion 11 Act 
XXIII of 1861. i ; 


’ 


Baboo Gopal Lall Mitter, who appears for 
the fespondent, contends that the appellant 
is not entitled to be heard under thut Section ; 
that he is not really, but (under the opera- 
tion of this Court’s decision in special appeal) 
only formally, a defendant in, the case, aud 
that consequently, if he. is dispossessed of 
any land in execution of this decree, he 
«comes within the description, as given. iu 
Section 230. of the, Code of Civil Pro- 
cedure, of a person other than the defendant; 
that consequently he was bound to appeal 
under that Section and under the -procedure 


applicable to, that Section. 
e 


T think this djstinction is unfounded. This. 


Court, alghough it þeld that no question, of 
“title ought%to have bech investigated as *be- 
tween the plaintiff and the co-defendant, get 
did not set aside the order of thé Court 
which had made Haree Kishore Roy a 
defendant. Huree Kishore: Roy continued 
and is still in this suit a defendant on the 
record, He, is so for the purpose of being 
Hable, to the plaiitiffefor the costs Which 
have been awarded against him, aud also for 
the purpose of protecting his interests agains 
aby thing which may be improperly done 
under the decree. a b WR 

: ViA 


Then the ‘question is, has*he ang ting to 
complain of in the Judge’s order befor’ us ? 
I think he manifestly has. Hycontends that 
the. decree-holder seeks t8 disposse8s, hinə 

- unda cover of ‘this decree’ fro the lattds in 
his possession, afd which tlie décree-holder 
sought to® obtuin from him by means’ of a 


suit ostensibly against the Barorys.. I think: 


it vgyy:plain that the petition of the-decreg- 
*hoMler had: that very.-Sbject in view, for iL 
sels out.the names of ‘all the defefidants ; it 


asks generally for possession of -the land. 










mit of the property and arrest of the per- 
son of all the defendants, and distinguishes 
in no way between oe defendant and the 
other. And if we may judge from the 
terms of the Judge’s order, ghe defendant 
has not only applied for possession of the 
land in the second defendant’ hands, but 
hagalso: persuaded the Judge thift the effect 
of the final decree given was to entitle him 
to possession of that land, Wecause the Judgo 
says that the decree gives the decree-holder 
possession of the land seed for. New anani- 
festly as against the Barorys, the ducfee dtd 
not give pdssegsion ofethe land sued for, 
because certain lands were expressly ex- 
cepted. s è 3 6 


“Then there has been, shoald think, a con- 
tention before the Judge—a contention which 
has proved successful—that the plaintiff is 
also entitled ‘to recover -possession, of the 
lands which were in the hands of Huree 
Kishore Roy, inasmuch as the decree of the- 
Court of first instance, which declared the 
latter ‘to be entitled to these lands, has been 
set aside. If that be so, as I have very 
little doubt it is, the Judge has plainly lost 
sight of the distinction, between a decree of 
the Appellate Court’ simply reversing the 
decree of the Court below, aud a decres 
which, reversing that decision, goes on to 
record judgment for the:other party. There 
is all the difference in, the world between 
these proceedings. Au Appellate-Court may, 
for various reasons, think it proper to sot 
aside the’ decision which has been passed 
hy a Court of first instance on the ground 
of want of jurisdiction, on, the ground of 
issues not . properly raiséd, -or for other rer- 
sons. ‘But then the effect of that#simply - 
is to leave the parties as if no decree what- 
ever had been passed, It’ is quite’ another | 
thing when a Court holds that the title of 
A, and aot the title of B; must prevail, aud 
therefore gives judgment fog". instead of 
B in that case ; of course pessggsion must be 
givon-to th® oue party; whose title iia hes 
held the prefesable. In the case befgre us, 
manifestly there ewas ‘nothing of the sort. 
Tye Gourt, so fur from ord8ring. possessignu 
to the plaintidy declared tha the question 
betweenehimgand the party, who was iu pos- 
„sessiot o£ the land, 'oughtenever to ive Seen: 
goue into. — © : 

= e 


i ‘ e 

T*think, therefore,. that the decigion of the 
Judge must'be set Aside, aud that he “must 
be directed to execute thesfeci®erin precise, 
„conformity with the decisionsof the Court, 
e . e A ax 
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that is to say, that'the Barorys are to-be 
“dispossessed of the lands which were in th€ir® 
possession, and in respect of which they have 
-been held to have nog good title ; and that in 
respect of the lands in the hands of Huree 
Kishore Roy, gthere ‘ean be no execution, and 
the plaintiff, if he seeks fo‘ recover those 
lands, must ‘bring a separate snit for the 


purpose. “And I thils the a 
titled-to his costs: . 
Hobhouse, Tal concur entifely: 


ppellant is gn- 


® rr 


The €8th June 
Š e 


1868.. 


Present : 
e . e : 
The Hon’ble L. $e Jackson, Judge 
TLoney-decree (Rigats of holder of). 
Case No. 140 of 1867. ° 


. e e 

Application for review of judgment passed 

. by the Hon'ble Justices L. S. -Jackson 

„and W. Markby on-the 27th February 

- 1867, iz: Special - Appeal No. 2170 of 
1866.*  ' : 


Monobur Doss and another, Defendauts 
(Respondents) Petitioners, 


VErSUS 


Kaleo Dhun Dobey, Plaintif (Appellant) 
d : Opposite Party, © ` 


` Baboo Romanath Bose for Petitioners, 


Baboos Sreenath. Doss and Kalee Kishen 
: Sein for Opposite Party. 


oa se 
The holder of a simple money-decree does not acquire 
a lien on the property of his judgment-debtor, 


| Torts case was set down before my brother 
Markby and Myself, but my learned col- 
léague being piĝvented Sy indisposition from 
sitting hete (asdey, and the case appearing 
ef me to be one of a hature Which would 
not neg prolonged arguniert, P have thought. 
fit to take it oup and diSpose of it myself 
Bigely. . > 
The review i$ applied for Me the strength 
of two cases, one go be found ,gt page 1004 
of tle Swlder Dewanny Reporjs fer 1859, 
aud the other a? page 45, IV Weekly Re- 
porter, Ciyil Rulings. It eapears %0. me 
that in neitlter of these cases is i¢ laid ‘down 
` as a tulo, of‘ mw jhat, “unde: circumstances 
e—a 


. 





"egee VoL 7, p. 200." ... 


"| . 

like tħobe of the presenj. cse, does a eparty 
obtaining n money-deeree acquire a lien on 
the property ef hfs judgment-debtor, . The 
case Spe the IV Wækif Reporter on’ which 
the vikeel for the petitioner lays special 
Stress is manifestly a case which was decid- 
eù, not upon a genoral rule? of law, but 
with reference to sthe facts gud merits of 
that‘ease, “It is not therefote acase which can 
be used as authority in the case kesre us. 

Upon the ®merits of the case, ‘I sce no 
reason to suppose that we should be inclined 
to change our view, and upon the general 
rule of law it hgs not been shewn that our 
decision wns erroneous. ; 

I therefore reject the appligation -with 
costs. 










The 29th June 1867, ° 
Present : > 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. ; 

Hindoo Law of Inheritance (appli- 
cable to the Jains)—Joint undivided 


family —Partition—Co- Barcenership 
—Survivorship, f 


Case No. 309 of 1865. 

Regular Appeal from a decision 
the Principal Sudder Ameen of Shaha- 
bad, dateùihe 19th of Aught 1865. 


` Lalla Mohabeer Pershad*and others 
(Defendantsje Yppellanid, 





passed by 


” versus 
Mussamut Kundan Koowar (Phintiff) 
Respondent. : £ 


Baboos Dwarkanath Mitter, dlnodapershad 
Banerjee, Tarneknath Sein, and Onookool 
Chyunder Mookerjeg for -Appellantss* e 


Messrs. W. E. Peacock and G4. Tagore, 
and Baboos Juggodanund Alooherjee,. 
° Kali Mohun Doss, and Nil Monee Sein 
for Respondent, 
ThegJains aro@overned hy the Hindoo Law of In- 
heritan® app'icae®in that part of the country *in 
whieh @ie property is situate, 
An actual partition by metes and bounds is not 
necessary to rende, a division of undivided property 
, ompletes 
'  Accegding t? Hindoo Law 
' between the diffegent members of a uuited family® and 
, Survivorship follows upon it. ore 
Peacock, C, J.—Turs is a suit bfought by 
Mussamut Kundun Koowa® as widow and 
hgiress of Lalla Moneerut Doss for Ne 
| elugtion of right and inheritance, and for 
‘the 1ecovery of possession of certain pro- 


‘* „perty according to the shares specifiedsin’ an’ 
$ A 


there is.a co-parcenershipe 


1867.) , Oil 


THE WEEKLY REPORTER. | 
e > 





; 5 
ikrarfiamal’ dated the 301M? Octoper 1857,« egtitled ‘to 
and also ofa’ share ine Mouzah Shahapore,. ) à 
a ° ` -| his cousins, and that the lands were situate 
¿lin a District. in which the Mitakshara Law 


Putteg Shaliapore., 


‘The property is situate in a distri subjec 


to the Mitukshara Law of Iuheritance, but 


the family arg Jains, 
e 
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It is contended by the appellants that fho 





succeed. to his 


Rulings. 
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share, as'at the 


time. of -his death he-was joint in estate with 


prevails: 


On the other hand, it was contended, 
first, that the family-were Jaing and therefore 
not subject to the Mitakishara ; antl, secondly, 
that the plaintiffs husband was not joint in 
estate, aud tat, consequendlf, even, accord- 
ing to the Mitakshara Law,*the plainfiff was 


entititd to succeed in her suit. 


Several issues were laid down®in the 
cause, .the Mnogt im grtant of which were 
the Ist, 2nd, 3rd, 4th, and Sth, which raised 
the two points aboye mentioned.e 
: The case was trfad before.’the Prin- 
cipal Sudder Ameen, ho, upon the author- 


ity of a.. 


.Bywasta 


given 


in 


1863 by 


the Pundit of : the. High Court in another 
ease, held that the plnintiff was entitled to 


inherit 


her husband’s share whether the 


property were joint or separate, and secondly, 
that the plaintiff’s husband as regards the 


property iu question was separnte. 


He con- 


sequently gave n decree in favor of the plaint: 


iff. From this decree some of the defend- 


ants have appealed, 


The Bywasta relied ou was given by tha. 
| Pundit of the late- Sudder. Court. 


r 


The 


Pundit on that oceasion refæred to Gautama 
Sanhita, and certnin books said to be of au- 
| thority among the Jains ; but the books were 
referred to generally, and no, reference was 
made to-any particular passage. 


| _ The authority of Gautama is quoted in 

the Mitakshara, Chapter 2, Section 1, Verse 
8, and of itself is no sufficient authgrity in 
support of the doctrine for which it is cited ; 
for the author of. the Mitakshara, after quot- 
ing the authority of Gautama in the Verse 
above cited, shoivs in a subsequent Verse 19 


(30) that the widow Goes not take when the. 
is unseparated, 


husband 


1e *passage in 


Verse 8.is “Let kinspen -afliede by funeral 


“oblation, DY family name, and by descent © 


“ from the sam® patriargh, share theeherit- 
“ange; or the.widow of a ghitdless man, if 


“ ghee séek 


its him.’ 


to raise up. offspring.. @ ` 
e® i s š 


e 
The. Verse 1D says :—But theetex¢ of 
“An appointment shall not be 
“through covetousness’ must be thus Tnter- 
‘If the husband die,» Gither un- 
“t separated from his cw parcenerg or re-united 
“with them, she has not iright te. the suc- 
plaintiff as widow of Moneerut Doss, is not! ‘cession ; and therefore an gppoiyiment to 
. ; A pt : 


*¢Vasighta, 


“ prêted : 


vt 


tr 
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` e_o. 

+ rnise ‘up issue must not be accepted for “ted to inber heer hoa is Aetate 
p of securing the succession to her, or not. : . ° 
 offapring. ee - i 


- In Verse. 30 the cSnclusion is arrived it 

_ from the ar uments in the previous Sections, 

‘and it is ther® said :—“ Therefore the right’ 

- “interpretation is this: When a man, ‘who 

** was separated froip his ‘co-heirs and pot 

:“ re-united with them, dies leaving no male 

“issue, his widoay (if chaste) takes the, arite 
‘cin the first ingtance.” 


The Rppellants’ wakeel, Baboo Buoda. 
per shéd Benerjee, in the course’ of the argu- 
‘ment pointed oùt thet, the Pyndft, in quoting 
from Gautama, had omittéd a very important 
passage, vig. “if she seeg to raise ap off- 
„Spring to iim.” e? 








of an Mgenious aaa Aih to show that there 
wis a wide distinction betwen the Jains 
and the orthodox Hindoos alpongst whom 
the right of inherjtance is gverned by the 
Mitekshare, He quoted, a Passage fromm 
Strange’s Hindoo Law, page 228, 'to Show 
that,ns regawis the five great sactaments, the 
‘|religious duty of undiviged brethren ig 
single, ~i. e. performed by an act in which 
all join $ and he contended that as amongst 
the Jains thefe “vas no shrad, and as accord- 
jing to the Mitakshara Law the surviving 
parceners in a joint Hindoo family offer the 
funeral eake, and the :widow can-do so only: 
When her husband is separate, the Law‘of 
Inheritance as laid down -in.the Mitak€hara 
is founded upon a principle which does not 
apply to the Juins, and could not be consi- 
dered as binding upon them. vo 


` Bat this ‘argument, if carried’ out toits 
full extent, would show that the Jains are 
not governed by ‘the’ Law ‘of Inheritance’ as 
laid ‘down either in the Mitakshara or in the 
Dyabhaga, and’ then there would be nothing 
to show that the widow inherits at all, whe- 
ther the husband were joint or. separates 
No evidence was given to show what,aceord: . 
ing to the usage amongst the Jains, are-the © 

rights of a widow as regards inheritance. 


Pegyared Counge Lir. Tagore made use 



















But for the characte, which, the Pundit 
bore, 1 ‘should’ have been induced by the 
anguyept to think that the passage had been’ 
wilfully omitted, and that the Bywasta was 
-a dishonest. one ;, but the Pundit bore a high 
ehar ‘acter, and it has been shewn very clearly 
that the, words omitted do not in reality 
affect the question; for it is cleiirly ‘shewn 
in- other Verses of the-same Chapter and Sec- 
dion, viz. Verses 2, 15, and 18, that the right 
to inherit is not conditional upon the widow's 
seeking to raise up.offspring to her _husbaiid, 
and that an authority to raise up issue is 
expressly condemned by Meni.’ The words 
omitted by the Pundit. have“ reference tó à 
time when the‘widow was allowed to'raise up 
offspring to her husband, It is thus explain- 
ed iù Chapter 3 Section 1 Verse 16 that ‘-the 
widow takes the husband’s estate, and that, 
ås an instruction to her in regard to her duty, 
“she may either remain chaste’ or seck to 

- © obtati progeny.” i 


‘ This, however, does not affect the general 
rule laid down in Verse 30, -that the widow 
cannot ivherit whether she remain chaste 
or'not,' unless” the husband is ‘separated. 


The red ut or in the Bywasta was in npt 
drawing a dtAinction between ¢ ses in which 
thé husband is uaseparated. he ‘omisston 
of thé words referred to was “not important, 
‘though it would have’ been much- more 
~ reect if the Pundit had-ciged the -tex? at 
large, and given his reasons for thinking that’ 
the, worgs ‘Sif, sle seek to rage up Y offspring 
‘to him” avers at Important # the present, | 
‘times. ' cn e 


:, The e Counsel for ‘the plaintiff, l 
respondent,ehare.not been ‘ble to refer ug to 
„any authiority insupport of their argument 
“that, amengatie Jains, a widow i is entitled 


In the late case, to which we wese referred, 
of *the Rajah of ivagunga, 9 Moore’s 
Indian Appeals, page 539, the right of sur- 
viving co-parceners of a joint Hindoo family 
‘under the Mitukshara was stated fo depend 
upon sur vivorship and not upon inheritance 
—in other words, that the interest of a hus- 
band, when joint, survives to the co-skar eps 
in prefer ence to the widow’s right- of in- 
heritance. ; i . e 


” In the absence of evidence to prove that 
the rules of inheritance of the Jains are not 
the gde a8ethose of the orthodox, Hindoos, 

fangot say that the Jains are ‘not 
govéme by the Hindoo Law of Inheritance 
-applicable in that part ®of the country, iu, 
swhicle thp property is situate, viz. the 
Dy haga i in Lower Bengal generally, the 
Mitakshara fo the Mitakshera Districts, and 
‘the, Mithila i in the Mithila country, 


If the members of a pfirticular. sect. of 
Hindoos claim to be,governed by a p seu 
la» law, apd not by-the ordinary Hindoo 
applicablé to the district generally, we. "think 
it ig for them ‘to prove ‘clearly as a matter: of 


Cia! 
ae ee ve 
fact bY Pundits, og other perfons- acquainted: 
*with their usages, by wdint other rufes -their 
rights, gf inheritance are réguidted. | It was 
for the respondent ‘in this case, ns ith s in 
the Shivagunga case, to show (if Fer case 
depended upo it) that the property did not 
descend according, to, thie usual course of 
Hindoo Law prevailing it the district. (See, 
9 Maore’s Indian Appenls, 608.) k 
The respondent asked us ‘to gummon the. 
Pundit who gave the Bywasta, nnd we did 
so; but he was not in.a state of health to 
be able to give évidence, and'no aplication, 
was made to allow her tot examine otber 
Pundits or .other persons acquainted with, 
the usages of the-Jains. She ought to. have, 
called. them, if she intended to do so, in the 
Lower Cougt. Not having done so, and not 
haviifg applied to usto be allowed to do so, 
now, ‘or shewn us that she could, if allowed 
to doso, give material . additional evidence 
upon the subject, we must assume ‘that she 
is anable ‘to prove as a fact that the Jains 
‘are governed as regards inheritance by rules 
different from those of other Hiudoos. We 
must therefore hold that the plaintiff in-this 
ease is bound by the rules of the, Mitak- 
gbara. : ; 


1867]. 
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Fhe -Bywasta produced in evidence wns 
not-acted upon in the case in which it was, 
given. Itis very unsatisfactory, and it is 
not shewn that the Pundit who gave it had 
any peculiar knowledge of the usages of the 
Jains in réypect of inheritance, or that they 
were not govorned by the general law wliich 
is binding upon other Hindoos. He does Aot 
state lo considers the rule Jnid down in 
general terms by Gautame as to a widow’s 
right of inheritance to be applicable to the 
Jains whether the husband was ‘separate or 
rot, Notwithstanding it has been shewn by 
Verse30, Chapter 2, Seétion 1, of the Mitak- 
shara, that it®is applicable only when the 
husband was separate in estute. ° 


We are of opinion that the Bywasta does 
not contain a correct etpositiomf the Jaw, 
antl that it cannot be actéd. upon ùs an 
authority, and that in thet part of the cofintry 
in which the Mitak8hara prevails, the Jains, 
like other Hindoos, are bound bygthaw ready 
‘ig QË the law. PAO ok. Series a 


e ’ 


K a e è, bi 4 x 4 

We do, not, Aherefore, , concur with the 

Principal Sudder Ameen so far as his deci- 
‘sion relates-td the 3rd issue.. > :- 


Pa z .- Ma a 
* ' fhe question, then? arises whether. jhe 


family yas: undivided or divided in estate |. 
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ject of :this action. It is unnecessary, to 
refer particularly to the -eases. which have 
been cited in support of the doctrine. that a 
division of undivided property is not .com- 
plete until there bas been an actual ‘partition 
by meles atid bounds. 


e 

The question has been very recently con- 
sidered and decided by the:Privy @ouncil in 
an *®appeal from .Mitdras, Appoovier vs. 
Ramnasubba Aiyan and ‘othgrs. . The judg- 
ment was pronounced on theel7th of Novem- 


119. 


Ler 1866} though I believe the case shas not. 


yet been published in ‘any. of the rgfular’ 


reports.” ` e e 


: š E wht WE Lt 

That case appears te be so .very similar, 

to the. present that, I ‘cannot do better thru 

read the following extgact from “that judg- 
è karne 


ments: — . 


The Lords of the Jhdicial Committee of the 
Privy Council say :—‘‘ The present appeal is 
“ founded upon ‘an allegation thatecértaln 
property, sbarés in which are claimed . by 
‘the appellant, ‘coutinues -the undivided 
“ property of the family of which the appel- 
s lant was a member, and which was origi- 
‘nally an undivided family. The founda- 
tion of the defencé to the appellant’s claim 
* is an instrument which we will call, for 
‘the present purpose, a deed of, division, 
* dated 22nd of March 1834. | . 

“ Certain principles, or glileged rules of 
“ law, have been strongly contended for by 
“the appellant, One of them, is, that if 
“ there bea deed of. division between the 
“ members of an undivided® family, -which 
“ speaks of a division -having been- agreed 
“ upou,.to be thereafter made, of, the pro- 
“ perty of that family, that deed is ineffects 
“ual to convert the undivided pgoperty 
‘into divided property until it has been 
“ completed by an actual partition by metes 
“and bounds. P 

“Their Lordships do notefind that’ any 
“ such .doctrine has®been esgiblished ; and 
‘ethe argument appears to, theip Lordships to 
“ proceed wpon errdt in’ con ounding ‘the 
“Givision of itle with ‘the divisionof the 
“ subject to whichethe fitle is applied. 

3 - e ay 


&: According fo the true nogien of an. uh- 
“ divided family in Hindoo Law, no indivi- 
* dual memb@ of that fantity, whilst if re- 
‘ mains unditided,.can pfedigate of the joint 
“tand gudivided property, that he, tha® par- 
“ticular member, has a,certain defisite share. 
«No individual, meraber of an undivided 





in respect of the property which is the sub- . 
e 7 M e j s 
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‘each member hagethenceforth a 


. been abanddħed. - . 
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“ family could go to the place of the recqips| 
“í of rent, and claim to take from the Collect-j 
“or or bailiff of thé rents a certain definite 
“ share. . The proceeds of undivided proper- 
ty: must.be brought, according to the: 
theory of @n undivided family, to -the 
common chest or purse, and then dealt- 
“ with ncgording to the modes of enjoyment 
of the members of®an undivided fanely. 
‘ But when the members of èn undivided 
family agree mong themselves with re- 
gard to particular property, that ig shall 
thenceforth be, th subject. of ownership 
in c&rtain defined shares, thongthe character 
of undivided propegty and joint enjpyment 
“is taken away from the subject-matter so 
“agreed tẹ be dealt witle; and iir the estate 
definite 
and certain share, which he may claim a 
right to receive and (8 enjoy in severalty, 


| “although the property itself has not, been 


‘*acthiably severed and divided. 


“ With reference to the cases in the infe- 
riot Courts which have been relied upon 
‘by the appellant, we believe, upon an 
examinntion of them, that there is not 
to be found in any, clearly and affirma- 
tively, the doctrine contended for with 
reference to an agreement for the conver- 
sion of joint ownership into separate owner- 
ship, namely, that such agreement is of 
no effect to caavert an undivided family 
“into a divided family without an- actual 
“ partition. , ` 

“ In the last case cited and relied upon 
“ by the appellant, decidéd in the month 
“of February 1865 in the High Court at 
Madras, the Court refuses to assent to the 
doctrine that nothing short of an absolute 
“ purt#ion by metes and bounds in the life- 
time of the different members will mako 
“ the'shđres of the property divided. f 
‘Undoubtedly, their Lordships would be 
unwilling t® reverse any rule of . property 
which haylebgen-long@nd consistently- acted 
‘upon in theCaurts of the Presidency ; bat 
‘it is impossible for them h@e to come to 
* the gonclusion that the dectsine contended 
“ for by the gppellait ig to be considered 


“gi rule which tas been so accepted onacied 4, 


“ upon by thos Courts, Ugen an examin- 
“ation of the casgs, it will sfpunde that in 
“some the deed ofspartition was nowattended 
“by ay su@®equent act, and had begn 
“c a ° 
repudiated by subsequent e conduct of, the 
“ parties $ and in angthew of thescases cited, 
“ where theys had, beef a décree of pagtiti8n, 
“ it seems*that the decree of partition had 


o-6 ; 
“Tf, (hen, thè rules derivable from the true 


.“ theory of undivided family are such as we 


ee have dgscribad, find are not at variayce with 
 anyfSetiled cours of legal decision,—let 
“us apply those rules to the deed upon’ 
‘ which this case in reality depends. 


“The appellang admits *that phe deed 
“wes operative with regard*to a certain 
“t number of villages, because, he gnys, ‘those 
“ were actuglly divided ; but h8 ‘contended 
“it was not a deed whtch made the family 
‘(a divided family with regard to the rest 
“of the villages, because it has not been 
“ followed by aétual partition. 


“It is necessary to bear in mind the two-. 
“fold application of the word ‘division.’ 
“ There may be a division of right, and there, 
may be a division of property ; nud ethus, 
after the execution of this instrument, 
there was'n division of right in the whole 
property, although, in some portions, that 
“ division of right was not intended to be 
“ followed up by an actual partition by 
“ metes and bounds, that being postponed till 
“some furure time when it would be 
“ convenient to make that partition. ` 


se 
its 
a 


Ge 


“ The deed, after dealing with the Villages 
“ that were intended at once to be the sub- 
“ ject of an actual pa tition proceeds thug :—~- 
“But inasmuch as itis not intended to 
“ divide now’—What is the'méauing of the 
‘ words ‘divide now’ ? Clearly to make tho 
“same partition of thg villages that follow as 
“Jad previously been directed to be made 
€ ef the villages which precede. -* But in- 
“usmuch as it is not convenient *to divide 
“now our moiety of the villages’ (then 
“ follows an enumeration of the , villages) 
“we shall divide every year in six 
“ shares the produce of them and -enjoy ig, 
“ afttr deducting thésarkar sist aud charges’ 
“on the villages,’ Nothing® can express 
« more*definitely a conversion of the ten- 
“ ancy, and with that conversion a change 
“of the situs of the family quoad ‘this 
í property, ° The produce is uo longer to,be 
“ brqugh@ to the common chest as represent- 
“ing the income of an wndivided property, 
& but the proceeds are to be enjoyed in six 
“ diginct @qual shares by the members of 
“ the family avho are thenceforth to bé&tome 
“entitled to those definite shares. ‘Thus, 
“using the language of the Euglish Law 
merely by way of illustfation, the joint 
e tenancy is severed, and converted INO tte 
tenancy ju common, 


“ Then, if there be a conversion of the 


‘| jojat teuauey of an undivided famify into 
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“ n ten@acy in commoa of th® members of 
“that undivided family, the ‘undivided 
“ family, becomes a, divided e amily with 
“ reference to the property that is th8)sub- 
“ject of that agreement, and that is a 
“ separation in mterest aud in right, although, 
‘ not immediatly fallowed by a de-facto 
“actual “division of tlfe subjegt-matger. 


“ This may at any fime be claimed by virtue 


“ of the sefawate right. 


“ The words wifh which this instrument 
“of the 22nd of March 1834- concludes 
“& manifest an intention to become 4ivided, 
“for, after expressing that*they have 
“ already divided the silver, brass utensils, 


` “ the parties use these words :—‘ We have 


“ henceforward no interest in each others 
“ effects and debts except friendship between 
“us? ® We find, therefore, a clear intention 
“ to subject the whole of the property to a 
* division of interest, although if was not 
‘immediately to be perfected by an actual 
‘ partition, ‘ 

“ We have examined the whole of these 
“ papers with great anxiety and care; we 
“have been very much assisted by the argu- 
« ment at the bar and by the able manner in 
« which the cases on both sides have been 
“ prepared. We.have no doubt ofthe true 
“ principle which is applicable to the matter, 
* or of the legal effect of this deed of March 
“1834, It operated in law a conversion of 
“the character of the property and an al- 
* teration of, the title e& the family, convert- 
“ ing it from a joint to separate ‘ownership, 
“and we think the conclusion of law ‘ts 
Ec correct, viz. that that is sufficient to make 
“ a divided. family, and to make a divided 
* posséssion “of what was previously un- 
* divided, without the necessity of its being 


.  earrted out into an actual partition of the 


* subjeet-matter.” 

This decision isin my opinion quite con- 
sistent with justice and common senge, and, 
also with the Law of Inheritance ng laig down 
in the Mitakshara when® carefully read, gnd 
studied ; but even if it were fot so,@it fs an 
authority by which we are governed. ‘ 


Reading the ikrarnamah ef *the 30eh of 
Qctober 1851, it appears clear that, althoagh 
the fofr partigs togthe instrumedt had been 
jointly carrying on the business of the kotee 
and purchasing landed ‘properties, taking 
zur-i-peshgee and other usufructuary leases, 
they Jind been still sepayate in point of in- 
terest and each had been receiving ome-fourth 
share of the profits and appropriating it to 
his ownause, The ikrarnamah, it was af- 


mitted, was between Mukhum Loll, son of 
Ohadee Lall, the two sons of Bechun, the 
son of Gopalchand, and Moneerut Doss, the 
plaintiff’s husband, th@® son of Showlkee 
Lall. When I speak of the four 
parties to the-deed, I consider the grandsons 
of each of ‘the sons of Chadge Lall, the 
common ancestor, as taking per siérpes the 
shaes of their respeftive: fathers and as 
forming oue party entitled toethe same one- 
ourth share, as their’ respective fæthers 
would bave been, if living. aha 


, ° 

This is made clear by that part & the 
deed which esqys’ thnt, it eis expedient 
that theedeclaranfs shoal have the names of 
themselves recorded in the books of the 
Collecter as propriftorg in equ fourth 
shares ns follows : that i$ to say, one-fourth 
share in the name, of Mukhun Lall, who 
was the surviviug son of Chadee Lall; 
one-fourth in the names of Lalla Majinbece 
Pershad and Monohur Doss, sons of Bechun 
Lall ; one-fourth in the name of Munnee 
Lall, son of Gopal Chund ; and oue-fourth 
in the name of ,Moneerut Doss, son of 
Showkee Lall. ot : 


It appears from the -deed that the four 
sharers had previously made a settlement 
by which they were entitled to the lands 
and the profits of the kotee in equal fourth 


shares, and that the four sharers were in . 


possession each of one-fourth? share -of the 
lands, and had èontributed in those shares 
to the payment of the Government revenue ; 
that the lands stood, some inethe name of 
one, and some in the names of others of the 
four sharers ; and that with a view of mak: 
ing the settlement more sureand of -remov- 
ing future doubts, the ikrarnamah was 
executed and four lists regarding the toise, 
and that four schedules of houses, ancestral 
and acquired, had been made out, and one 
of them deposited with each of, the parties, 
It is then decleed olemuly, by the ikrar- 
namah that, accdrding to the térfhs juserted 
thérein, the parties would: Gauge the names 
of the four sharers to be inserted in the 
register of the °Collectou as proprietors of 
equal shares in tlfe said meltls and the 
dirætien of the zemindarees, end of the 
mouzahs in méifurruree, It then declares 
that the Villagas held under zur-i-peshgee 
mortgages? the putwa witness and other 
villages which might in future be held uader 
zur-i-peshgae muottgages, a certyiw village 
held under a° conditional sale, and certain 
other p®operties, as well ag the®capital and 
the debts and assets mentioned in, the chitta of 
-the kote, should be the prajferty Of them- 
e . . bd A 
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selves, the four sharers, in equal shares, 
without. reference to the person in whose 
names the documents were made out ; and 
that they. should enjey the profits: or sustain 
the, loss,.in equal shares, that is to say, each 
to. the’extenteof, his.one-fourth.share. It ig 
then .declargd that, of their -mutual accord, 
they léft ¢he business of the kotee to-be 
conjoiutly conducted And managed as heseto- 
fore; that theaffairs of the kqtee should bg 
managed in the best possible manner in 
consultation: with and with the congent.of 
all tg Sharers ; that they would share and 
appropriate the profits theregf according to 
the shares aforeméngjoned,’ that is to say, 
one-fourth share each ; that if in future any 
property should be purchased with the assets 
of the kotee,, or any,transaction in the shape 
of peshgee, putwa,’ usufructuary lease, or 
‘conditional sale, should be made with tho 
profits of the joint kotee in favor of any of 
the co®sharers, they should all be entitled 
thereto each receiving a fourth share; 
that the, houses, shops, and gardens men- 
tioned in the schedule which stood in 
tho name of all the four co-sharers, the 
silver plates, tents, carpets, household furni- 
ture, and conveyances, should remain iu the 
possession of themselves, the four co- 
sharers, as they had hitherto been. 


- Nothing can be clearer to my mind than 
that the parties were separate in interest 
although an actual partition ‘had not been 
effected, and that their object in executing 
the ikrarnamah was to render the settlement 
by’ which thelr interests had -been divided 
more sure and tó prevent future disputes. 
The parties were content to separate’ in 
interest 3 they” did not require a. formal 
partitéon do long as there was- no disagree- 
ment between them. Indeed, it would have 
been infpossible to ‘have had an actual par- 
tition of the banking business, without de- 
stroying it, even if it wére a subject fora 
formal paytjtion ; andas long’ as the busi- 
negs wits cgiyieg on jointly under the jaint 
management of. the *harers,ét would’ have 
been useless to have had.gn actual partition 
of the mortgages, Gebts.and securities be- 
longing to it. The parties were confent 
to‘share thé @rofits and hesr the losses in 
equal shares, one-fourth. to_eack of them. 
Bet, lest any disngreemett shguld arise, 
‘the _followin® Clause was. faserted in the 
jkratnamah „providing foy an actual parti- 
tion wheifever ‘it should becupme necessary. 
They say e: God forbid > If at ayy ¢ime 
“€ there®arise ebetween ourselves or our 
“heirs è anfe Cultoutiou or disdgreemeut, 


ay 





oe _*——* : 
then we or èur heiss shall, in accérdance 
with ‘thé shares e aforesaid, partition ‘alt: 
“the propétty “entered in the ‘epitta ‘of 
“ thregRotee and ‘sclfsdufes, and also -what- 
“-ever®property may hereafter be ‘acquired 
with joint funds, and take equal shares, 
Y that is to say, each qne-fyirth. On this 
£ point no one shafl have- any, plea® to urge; 
“nor shall any oue have anything eto do 
“ with the share of auother.” e © . 
This part of the deed was relied upon to 
show that'no actual division “was intended. 
But clearly it is not so strong’ in “support of 
that contentioa- as the words “it is- not 
intended to divide now” which are ré: 
ferred to by the Lords of the Judicial Corn- 
mittee as having been contained in the deed 
in that case. It is clear that thg parties ‘in 
this case: intended that there shoul@’ bea 
division of the interest, although there was 
no formal partition by metes and bounds," =: 


‘Che parties then declared that’ “ save 
“ und except the business of the- kotee, thé 
“ trade, monetary trénstictions, khatta-Vooks 
‘of shop-keeping, silver plates, golden or» 
“naments; and also other furniture, -such 
“ as conveyauces, which were in the posses: 
sion of any one, should remain in his’ 
“ seisin as before; that no, one should have 
“any dispute or. demand: on another, either 
í then or thereafter ; and, further, that whut- 
“ ever should thereafter be. a¢quired by any: 
* of them exclusively, thee same should be 


“ his own, property.Je ° 
P . property. e 


n 


‘ 


“ 


6s 


‘The words “trade, monetary transactions” 
in this part of the deed evidently’ refer to 
the separate trades and transactions which, 
it was proved, the parties carried on on 
their separate accounts, and were intended 
to show that -no alteration as regards such 
seperate trades, &&., was intendetl’.to*be 


made. š 


They then point out certain properties ` 
which were the exclusive property of some 
of the shgrers, and declare that in these 
e A u 

noag of th® others bas auy righ? or'inter- 
e e 
Ste 9 . y 

The ikrarnamah comtnins strong evidence 
to slow e? ethe parties were separate 
befere that document was éxecuted-; byt 
even if tltey were not, the ikraMiamah 
affected a division of right as -.to the pru- 
perty:in which the. parties agreed they 
should be entitled ‘to equal fourth shares. , 
e Ít is unnecessary to go into the ovitenc’ 


to showe that ‘the ikrarhamah was acted 
upon, aud that the joint receipts aug profits, 
A : i 
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after deducting expeyses were dividéd®. into 
four sharers and carried to separate ac- 
counts,. The evidence upoh this and other 
points, Showing, that*thetparties were spa: 
rated, are pointed out in the, judgment of the 
Principal Suddgr Ameen on the lgt issue. 


We must ascertain, what the parties in- 
tended tê do, and-what thty did, and then 
decide what were the legal.consequences of 
their acts® eThey could not parate in 
interest without being subject to the conse- 
qnences of, that séparation. In the Shiva; 
gunga case, 9 Moore’s Indian Appeats, 611, 
it was laid down élenrly that, ,according to 
the principles of Hiudoo Law, there is a 
co-parceneryship between the different mem- 
bers of a united family and survivorship 
following upon it; that there was a com- 
munity of interest and unity .of possession 
betweep all the members: of the family ; 
and that upon the death of any one of them, 
the others take by survivorship that in 
which during the decensed’s life-time they 
had a common interest anda common, pos- 


session. č 


: In this case ha was no community of 
interest, and it appears to me, therefore, that 
the interest of the plaintiff's husband did 
not pass by survivorship to the other sharers, 
but- descended to his widow, the plaintiff. 
Tam thereforeof opinion that the Principal 
Sudder Ameen -was right -in holding that 
the parties were soparate as tothe pro- 
perties inelidled in theekraraamah. f 


It was not disputed that the four anngs 
share in Mguzah Shahpore, Putnee Shahpore, 
was, subsequently to the death of the plaint- 
iff’s-husband, purchased with funds covered 
by a decree-bond and belonging to the firm, 
and-no separate ground of ‘appeal has been 
fil@d against the decision of the Principal 
Sudder™ Ameen,as to the one anna share: of 
that mouzah. i ; 


- The plaintiff has not claimed mesne’ pro- 
fits dr any account or share of the prefits of 
the. Banktng Kotee since aher husbgnd’s 
death. ‘The Principal Sudder. Ameen ova 
therefore correct in egnfirming his judgment 
in the plaintiff's favor to thas which was 
the subject of her claim in the sui. . ie 


Thé decisign- of the Lower Court 1 must be 
affirmed with costs of this appeal .to be 
paid by the appellants; with interest. thereon 
gt 12 per cent. from this date to the date of 

f dealization. ° 


. Jackson, J--I will. nda only: a fey wortls 
to the judgment of my, Lord, in which, after 


long. and, anxious ‘élibaration on the ‘case, 
desire now to express my concurrence. 


Not, indeed, that I suppose any weight is 
likely to be added, by tif¥ expression, of my 
opinion, - to the authority of that very con:' 
vincing judgment, but- bocause@ndvert ting to 
the: peculiar constitution. of this- Court as a 
Court of Appeal, Ithink,itis far more con- 
venfent tliat a junior Jt Äge, if he be inclined 
ġo œ contrary gpinion, uiiless, ibis impression 
be very ‘strong and very clear, should give 
way arg acquiesce in the judgment, of his 
senior. ` : 3 ` 


In this case I. have neger enter fined any 
doubt ag to the fhilure Of any evidence ' to 
show that the Jains, living in a part of the 
country whére Hinfoos are g goverifed by the 
Mitakshara Law, had among “themselves any 
rule or principle of ishéritatice other ‘than 
that prescribed in the Mitakshara ; and it 
therefore unquestionably followed thpt,the 
widow, plaintiff in this case, woul -only 
take the inheritance of het husband ‘if ‘he at 
the time ‘of his death had been separate in 
estato, 


. But I had the most serious doubts upon 
the question of fact. 


Looking at the state of knowledge, among 
even fairly- educated Hindoos, ns to the exact 
principles of their own law (a point on 
which I-do not mean to draw, a comparison 
between them and the people of any 
European country at all to the disadvantage 
of the Hindoos),—looking to this fact, and to 
the inveterate habit of the natives to have 
documents. of the ‘most important kinds 
drawn up by mere scribes, neither acquainted 
with lay nor trained to precisitu of language, 
Ihave a strong repugnance to hold pprties 
bound to a legal consequence arising from 
the use of particulur terms, where sneround- 
ing circumstances appear to show that the, 
parties had no such intention as that conse- 
quence would indicate, aud thag 4 ban truth the 
cosequence was unforeseen. a . 


And thud, abthough,n soa ioiai 
a written instrugest is far more satisfactory 
to our minds as evidenc of the conduct and 
intgntion of the parties than mere oral testis 


}mony ‘con evewede, the necessiff is often, 


think, forged pon us of looking to such 
testimony in ore er to see whether. these who 
executed.the iustrument really@contemplated 
that which by jntendment of law, 88 to 
speak, followg from jhe: words empl8yed. vee 


Nowe-in the “judgmente ofethe Privy 
Council i in the case cited by oe Lor dship, the 


ae 
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Jaw is laid down in these terms :—‘* W henglig 
“members of an undividéd family agree: 
“among themselves with regard to particular 
“ property, that it Shall henceforth be the 
‘subject of ownership in certain defined 
+“ shares, then the character ‘of undivided 
`e property ẹ and “joint enjoyment is taken 


' “away fyom the subject-matter so agreed ‘to |- 


“be dealt with; ‘ahd in the estate each 
“member hug  thehceforth 4 -definite and 
“t certain share, which he mny clsim the 
“t right to receive and to enjoy in segeralty, 
-“aRhough, the prbperty itself has not been 
“actnally, severed and digided.” ‘This,’ 
although now for the, firsts time enynciated 
.With the authority of their Lordships of the 
Judicial Committee, is m Substance the view 
urged upon us for (fe plaintiff. ` 
-The uncertainty which oppressed me -was 
whether the parties, when they executed 
theikyarnamah, had this rule of law (sup- 
posing the rule to be ang stated) present to 
their minds. Was it their design, in coming 
to that arrangement, to effect the very 
important change, one of the most important 
that can oecur-to a Hindoo family, from 
community to separation in estate? g 
On this point, as I have said, I entertain- 
ed very serious doubts, suggested as well by 
the oral evidence ns by the language, in 


places, of the ikrarnamah,—I should bel 


wrong if I did*not add, doubts from which 
‘my mind is not yet wholly free. 


I think I am justified in further saying 
that my doub? mentioned with guch particu- 
lars of tlie case as I could verbally state, to 
a valued colleague of ours, who has since 
-been taken’ ftom us, but whose „Opinion 
upone questions ‘of Hindoo Law ‘and of 
‘native usage deservedly carried the greatest 
weights—my goubt, I say, mentioned to the | 
late Justice Shumbhoonath Pundit, received 
confirmation, 


But aftpy*the deciston of the Privy Coun- 
cil, it seemed poper to give way, first, be- 
couso, as my Lord hs obserwed, the deci- 
‘sion js undoubtedly autharity to guide ‘us; 
secondly, because although I still hope to 
geceive, at sonfe future day, an expositiog of 
the doctrin&seof Hindoo Lay on this*subject 
which shall be more thoroughly satisfactory 
‘toe mye understagding, yet “the rule stated 

_ is clear and Mtelligible, and éasy to follow ;; 

"tind thirdly, I coufess, begause the edecision 

- of this asé which results from, it is éonso- 
-nant to my, notions of natural justico, e 

I theeéfore cohcur, as I have said, in the 
judgment debivered ; and Ihave only thought 


— Oe 


ee 
it due tg the pfirties tosstøte what’ hi been 
‘passing in my mind, because I am sensible 
tha, but, for"His Lordship’s most egurteous 
indulgénce of my sfrupfes, judgment would 
have Been pronounced in this case long 
ago. e e . 


a T 


The 17th May 1867.6 . 
e 
an Present : 
‘The Hon'ble J. P. Norman and 
è W. 8. Seton-Karr, Judges. 


Stamp buty—Cross-objection of 
'’' Respondent. 


Case No. 88 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of J€ssore, 
dated the 31st July 1866, affirming a 
decision passed by the Hoonsiff of 
Khoolnueah, dated the 29th July 1864, 


Anund Mohun Chatterjee (one of the De- 
- fendants) Appellant, . . 


versus 


Sutto Ram Muzoomdar and another (Plaint- 
ffs) and’ others (Defendants) Respondents. 


Baboos Chunder Madhub Ghose and Motee 
Lal Mookerjee for Appellant. ° 


Baboo Bungshee Dhur Sein for 
Respondents. 
` When the appeal of an appellaift is against the whole 
of the decision of the er Court, agfd upon the full 
v@ue of theoriginal suit, no dditional stamp duty is 


reguired in respect of the respondent’s objection under 
Section 348 Act VIII of 1859, 


|: Norman, J—* ¥ +. 8-%, ee pR 
Tr is objected in cross-appeal,by the respond- 
ent’s vakeel that this declaration ought not 
to stand. A preliminary objection was taken 
to the hearing of the cross-appeal, Vecafse 
it was not put in ona stamp, and a” stamp 
was required by Act -XXVI of 1867. 
However, there is nothing in this objection, 
because we find that the appeal of the special 
appellant fresented to this Courteis „an ap- 
peatagajust the whole of the decision of 
the*Lower Court upon the full value of the 
original suit, and therefore the case does not 
fall @vithju fhe provisions of Section 6 
Scfedule B Note (e) When an addjtional 
stamp duty 18 required, the stamp duty un- 
der that Clause is imposed in the following 
terms — f SAS 

“ When any appeal shall. be presented ts 
“a Civil Court, not? against the whol o 
“ a decisfon, but only against so‘ muth there- 
“of us relates to a part or parig of the 

. - 3 


Cai 
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aud’ én the, because that was the rate at which he 


e“ hearing of such ‘appeal the respondent |’al&ged that he was receiving rent; and he 


“ shall takë, under Section 348 of the Code 
“ of Civil Procedute, en objecticheto® any 
“partof the said decision other than. the 
part appealed against, the Court shall not 
“hear such objection until the respondent 
“ shall gave piid tlie additional stamp duty 
“ which woud have been payable had’ the 
“ appeal gomprised the part of the decision 
| “so objected to.” ° i 
Now, in this "ease, the stamp duty paid 
covers the entire value of the sgit, and, 
therefore, as the Government, has received 
the stamp duty on the fullest possible valua- 


tion, no additional stamp duty can be 
paid, * * * pos a t HR 


The Ist July 1867. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice. 


< Bstoppel. 


Application for review of judgment passed 
by the Hon'ble Sir Barnes Peacock, Kt., 
Chief Judtice, and the Hon'ble J. P. 
Norman, Judge, on the 29th November 
1865, i Specialeedppeal No. 2082 of 
1865. oy 7 - 


Mr. J! Tweedie, Defendant (Appellaut) 
Petitioner, 


versus 
e e 


Poorno Chunder Gdhgooly and ’ others, 
Plaintiffs (Respondents), Opposite Party. 


Baboo Oomesh Chunder Gangooly for j 
7 Petitiqner. ¢@ o 

. e a 
No one for Opposife Prg. o. 


Estoppels mus? be made out clearly. 


e e i 
¢ Iq appears to me that there ‘is “no geound ie 


whatever far rewiewing this judgment. 
Plaintif sued originally for rent. at rupees 
7-8 a year, stating that the defendant held 
“at a variable rate of. reut. But it was im- 
e material to allege thatthe rate was variable, 
for the plaintiff did not seek to enharece. 
He gave no notice of enhancement. | He 


“merel sought to recover rent at that gate, 
e . e bd e 
: A : 
e 


"| «hold at a fixed fate.” 


produced jumma-wasil-bakee papers to prove 
that that was the rategat which rent was 
paid to him before. 


The defendant stated-that he did not owe 
so much, and that he held unde a mourosee 
pottah. : i 


° e 

Plaintiff having filed “to prove- that he 
held at rupees 7-8,the Depyty Collector held 
that the plaintiff had failed to prove his 
case, but he gave a decree for the rept which 
the defendant had admifted-he was  hgtding. 
But the Depaty Collector did not enter: into 
the question whethes ethe mourosee pottah 
was valid-or not. There was no proof that 
it was valid, becd&se no-witnesses had been 
called to prove it. “If—le mooktear who was 
called by defendant gaid that the defendant 
did sot owe as much as was claimed, but 
only so much. ‘There was therefore po 
proof by the mooktear or any body dise, that 
the mourosee puttah was a valid and ge- 
nuine document. 


This suit was then brought for enhanced ` 


| rent, and it became necessary to ascertain 


whether defendant ‘held under a mourosee 
pottah. It is said that the Deputy Collector’ 
was bound to find whether’ the mourosee 
pottah was genuine or not, becnuse it had 
not been fotind to be genuine in the former 
suit, and consequently there was no estoppel 
as between these parties as to whether the 
mourosee potinh was genuine or not. 
Therefore the Deputy Collector had a right 
to decide whether'it was a genuine pottah 
or not, and he held that it was not genuine. 


The Judge also held that if was not 
genuine. Spenking _of , this mourosee 
pottah, the Judge says :—“ It Has cer- 
“tainly been filed in two cages, one 
« under Act LV of 1840, and one under Act 
«X; but in neither of these cases was its 
“validity enquired into, auy there is no 
“proof whatever 0 its’ havampe been given 
“im 1237 by Bisht ChuftdereDeb Rue to 
“Shamusoonderee, aud I cannot “ aceepte 
“it as a proof ôf the, defendants wight to 
he Judge went 
ifto the question and found, that it was 
not a genuine ‘pottah. , : 

It ʻs anid that the pudge wag-wiaong, 
because the parties were estpped hy what 
had taken place in. the previous suit. If 
a particulay jssneghad been tui in ‘the 
fofmer,suit, and that issue was material, and 
it had been found that*ghe peltalh’ was 
genuine, then it might hays anounted to 


2. was’ wrong... L think: the Judge, was not 


. litigation from being continted, still they 


- had been-recovered against him under that 


-> satisfied ; and. that the ‘decree had’ never 
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an estoppel. But estoppels must be made 
out clearly, because, although they preveht 


prevent- the Court §om entering into the 
real truth of the question. ‘There is no 
evidence-in thjs cnse.to show that the. Judge 


` wrong in point of law in holding that there 
was’ no estoppel ; an@eas to the questiongof 
fact whether the -mourosee pottah was 
genuing or nof,* that is not ù matter for 
determination in’special appeal. 3 


Wieh Yeference tb the case cited which 
was, decided by Mr. Justice .Trévor and 
Mr. ‘Justice Macphergon -42 Weekly Re- 
porter, Act X Rulings, p. 57}, it appears to 
me that thæ is a very different case: here 
it was held that the™plaintiff could not sue 
to recover back a sum of money under 
a decree. of Court which- had been 
given against him, and under which the 
mone¥ fad been ‘paid. The plaintiff, on 
proving certain facts which had been 
constituted: a. bar to the -original action, 
sought to recover back the amount which 


decree. There it was clear, thata decree 
had been made; that the decree had been. 


been set aside. Ifin the face of that decree 

the plaintif could have ‘recoyered back 

what he had paig, there would be no end of- 

litigation. : i 
The application for review is refused. 


The 2ud July 1867. 


< Present é 


The Hontble G. Loch -and H. V. Bayley; 
. Gar Judges. ' 

i Limitation—Act XXVII of 1860: 

_ @ass No. 277 of 1867. ; 

PRA à 
Special Apfel from a decisign passed by 
Mr. J. M. Lowis, Offigiating’ Judge ‘of 
Hodyhly; dated the'3rd December 1866, 
affirming ‘d decision passed by Baboo. 
`- ©Koonjo Lal, Banerjee, Prgncipal Studder’: 
`. Ameen of that District, dated {ie 12th 
cy ` 


Ugay. 4866. `* Den 
Kalee Prosui%o Mookerjee ” (Defendant) i 
-- í y na i Appellant, A A ee 

° versus œ 7 


SreemuttysBoylash Moneo Debia (Phintif) 
? o Lespondent, 

e e $ im . . 
e : oe 





z ee Ee = = 
‘Baboo® “Boykurtnath Rauf for Appellant, 
` Baboo Bhowdneé Churn Dutt for l 

e K Respænd®nt. 


e > tiet 
A suit to set aside a summary order ‘passed under Act. 
VII‘of 1860 may be ‘brought within a year from 
the date of the order. But such ofter is no bar toa 
suit upon title, though breught after the year. p 
es 


. Loch, J—Tus plaintiff and defendaft in 
‘this case boty applied to the Judge for. cer- 
'tificate to collect debts wndey the provisions ` 
of Act XXVIL of 1860. Each party 
claimed *the right under separate wills 
alleged to have Been made by the deceased. 
Summary investigation was made by the 
Judge as to the validity of the wills, when 
that produced by plaintiff was considered 
spurious, while that held by the, defendant 
was considered genuine, and the certificate. 
was given to the defendant. 4g 

The plaintiff, who is the. daughter-in-law 
of the deceased, now seeks to recover pos- 
session of the property ‘covered by those 
wills on the allegation that she is entitled 
to it under her father-in-law’s will, and that . 
she has been ejected by the defendant under 
cover of this‘cerlificate. The Lower Courts 
rejected a plea of limitation raised by the 
defendant, and considering the will propound- 
ed by the plaintiff to be proved, aud that 
exhibited by the defendant to be spurious, 
gave a decree for the plaintiff. ` 


- The contention before us iħ`special appeal - 
is gn the question eéf. limitason. It is 
allgged by defendant, special appellant, that, 
as the suit to set aside the summary order of 
the Judge was not brought within a. year, 


-| it's barred by limitation under the provi- 
.| sions of Clause 5 Section 1 Act XIV of 


1859, and it has been urged that plaintiff 
‘has purposely omitied all mention èf tite 
summary order with the view of evading 
the plea of limitation, but that the object of 
Che suit is, in fact, to set ‘aside that sum- 
mary order, oes 

Tag respéndent urged’ that shg did pot: 
segk go s& aside the summary order of the 
Judge under Act XXVJI of 1860, but to 
establish her'right to the property on proof 
of the vatidity of the will, and that the, 
summary order.in ‘question was no bar to 


the suit; nor could-limitati8n bë pleaded, 
- : pi 


In the course of the “argument, reference 
was made to certain reported -cases, viz. l- 
Weekly Reporter, pe 39, Civil Rulings,® 
2 Flay’s Reports, page 633, and to a Full 
Bench Judgment in6 Weekly Reporter, page 
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* 199, Givil Rulings. These cages | feferred 
More par ticularly to orders passed under 
Act XIX of 1841,. but the sjudgmacg tee are 
equally applicable to the present cage, and 
others of a sjmilar character. „The, rule 
apparently lai®down i in those judgments is 
that, if abar ty seek to set “aside a summary 
order* pasged by. a Civil Court, he must 
bring his action within a year, batt that such | 
order is no bar toea suit upon title, though 
brought after the year. In.a case under 
Act XIX of 1841, the Judge bfas to enquire 


into the right to possession, aud the party 


whose claim has been rejected, if he wish to 
set aside that order and to get possession, 
must bring his suit within a year from the 
date of the Judge’s order ; but ifhe prefer 
to leave that-order alone, he is not barred 
from’ bringing a suit for possession upon 
proof of his title within the period allowed 


by law for the institution of suits for land- | 


ed property, viz. 12 years. ` So in a case 
under Act XXVII of 1860, the Judge has 
to try summarily the right of the parties to 
hold a certificate. Under 
the party is enabled to collect debts due to 
the estate of the"deceased, and his receipts 
for money * recovered” while he holds the 
certificate 3 area complete protection. to, the 
debtors. Ifthe party who fails to get the 
certificate, seeks to set the order aside, he 
must bring his’ suit within oze year from the 
date Of that order, ang: the effect of the 
decree in his favor. would be to make the 
previous holder of the certificate accountables 
to him for monies collected ; ; but wif the 
party do mot care to’ ‘disturb, that ordes, a 
suit brought by him -to obtain posstssiog. of 
the property” of the deceased upon proof of 
his title is not barred, bébausee it ts snot 
Broughé within one year from he date of 
a We think the judgment of the’ 
Lower Courts onethe point of limitation” to 
pe correct yand as no other’ “question arises 
in the special appeal, “we dismisse ; it wah 
costs. a ‘ 


the order, 


that certificate, | 


The 2nd July 1867. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, j 
Judges: 


Biscemenn — Right of oasupanucy =". 


Holding by ryot and his father ‘for 
‘many years. 


© Case No. 3183 of 1866. 


"Special Appéal from a deciston sag by 
the Principal Sudder Anteen of Chitta- 
gong, dated the 14th September W6GQ re- 
versing a decision passed ‘by the Moensiff 
of Hathhaareg, E abt December 
1865. ~ 


Nim Chand Boroonl (one of the Defendants) 
+ AppeMgnt, ` 
vegsus ° 
Mooraree Mundul (Plaintiff) and others 
(Defendants), Respondents. e-e, ° 


Baboo Gopeenath Mookerjee for — 
Appellant. 


Moulvie Syud Murhumut Hossein for 
Respon deiits. ~ 

A holding by a ryot and his father for many years 
creates a ‘right-of occupancy which will prevent the 
zemindar from ousting the ryot except by due course 
of law. 

Glover, J.—THIs was a suit by a ryot 
against his zemindar, and another claiming 
an intermediate right in thé tand through 
him, to recover possession of his holding, - 
from which he alleged- himself to have been 
dispossessed by the third party, and to have 


‘damages for the pulling down of. his house. i 
The first Court held that the plaintiff had ~ 


not proved his mourosee right aud dismissed 


his claim. oe 


Bat the Principal Sudder Ameen, finding 
that the plaintiff and his father before hir 
had held this land as their jote for very 
many years, decided that the zemindar could 
not dispossess him by @iving tis land to a 
thatd party ; aud restor ed his the ee 
he sought. œ. 


In special apport] it ig cruel that, as the 
plaintiff’ had not? proved, the mourosee 
natureof his tenure, the zemingar was justi- 
fied in bestowiitg the land on another. 


We see, no Sound for thfg objectign. elhe 
Principal *Sudder Ameen fas found distinctly 
on’ evidence, both oral and documentary? that 
the special respondent had been in Possession 
of ghe land ih quastfon, for very qmany years 
as his Jote, and’ that the mitts defend- 


ant’s allegation that it was in otis khas pos- 
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session when he gave a pottah to defendant 
No. 2 is altogether unsupported. es 
: It mattered not, therefore; whether the 
term jote included (fs it does in some dis- 
tricts)'‘mourosee rights ; for as the plaintiff 
and his fathew had together held the land for 
` many “yearsg-a right of oceupanéy ‘had been 
. created, which would have prevented the 
zémindar from ousting his tenant, ex€ept 
by due course of, law. a 


Thê questior® of mourosee was not, we 
think, decided by, the Principal Sudder 
Amea‘; but as it was decided by the first 
Court, whose “decigion the second Conrt 
reversed in ¢oto, if*may possibly te held 
that the Principal Sudder Ameen upheld the 
special reshondent’s ight to the holdiag as n 
mourosee óne. Ang we therefore, to avoid 
future misunderstanding, declare that -this 
order, confirming the order of the Lower 
Goumt, yas no reference to the special respond- 
ent’s mourosee rights, but confirms him in 
possession only on the ground of long ante-' 
rior possession, leaving the question of his 
special title to any future adjustment the 
parties may think advisable. 


The appeal is dismissed with costs. 


- The 2nd July 1 867. 
Present : 


The Hop’ble F. B. Kemp and 
, _ F. A. Glover,. Judges. 

J urisdiction — Rent — Assignment — 
mies * Bond, 
_@_ Case No, 2904 of 1866. 

` Speciale Appeal from a decision passed by' 
the Judge of Beerbhoom, dated the 24th 

« July 1866, reversing & decision passed by 
the Principal Sudder Ameen of that Dis-, 

_ trict, ddtéd" the 29th ‘November 1865. oon 
- Shaikh Ali Mahomed (Plaintiff) Appellant,’ 
+t é ` yersus. ° 
- ... Kenaram Ghage (Defendant) Respondent. 
-| 09. Biboo MbMonee Sein for Appelin? - , 
, ` Baboo Anvgd Chunder, Ghosal for 
Se. @7 Respondent. | ; a 
“A Sent‘ money to B on bonds, payment of which was’ 


secured by assignment of the xents of B’seestate. A, 
instead of liquidating the bonds from the collections 


of the estate assigned, bropgift a suit @ the bonds and |® 


obtained ngde@cree.,g8 now sues fora refugd of the 

éollection@made ang not appropriated to the payment 

of the bonds.. lxLo that such a suit was not one for. 

rent, and must ve tried in the Civil Court, 
pe ree 
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-sr 
Kein}, J.—'bue only, pgint for decision is 
whether*this suit is cognizable by. the Civib 
Courts or by she Revenue authorities, ~ ” 


° e e 
Hnd ‘the appellant® beén a, lessee in’ the 
ordinary sense of the term, paying rent to | 
the respondent, then ‘there can be no ques- 
tion but that the suit would?be cognizable 
by the Reyenue authorities alene, ®But the 
appellant sues for the recovery of certain 
ponies lees by the respondan? under the 


‘following allegations. The, respondent and 


his father lent money to *the.appellant on 
bonds, payment of which was secured by 
assignment af ¢he rents of the .appellant’s 
estate. Vn. x 


The respondents, instead of liquidating 
their bonds according to the terms of'-the 
assignment from the-collections of the estate 
assigned, brought a suit ou the: bonds and 
obtained a decree. The plaintiff, special 
appellant, sues for a refund’ of the collec- 
tions made, and which have-not been appro- 
priated to the payment of the bond debts. 
Such a suit is not a suit for rent, and must be 
tried by the Civil Court. i o 


- Appeal decreed, and suit remanded for 
trial by the Civil Court., a! aS 


The 4th July 1867. 
e 


Present :,- 


at 


|The Hon’ble G. Leéh-and HV. Bayley, 


Judges. 
p Partition—Shikmee tenuro. 
Case No. 234 of 1867. 


| Special Appeal from a decision passed by 


the Principal Sudder Ameen of ,Dacga, 
` dated the.30th Novémbef 1866, reversing 
a decision passed by the’ Budder Ameen 
of that District, dated the 23rd January 
i865. et i 
Gom&h Chunder Shaha and pthers ` 
* e (Defendants) Appellants, 
Aen oe -vergus l 
Manigk Chumdgr Bonick' and others (Plaint- 
iffa) and*others (Defendants) Respondents, 


> 


| Baboos ‘Ottookool Chundger Mookerfee and 


Romesh .Chunder Mitter for Appellants. g 


‘Mr. J. S. Rochfort anie Baboo Dwarka- 
nath Mitter for Respoudents. 

` (he Lower Appellate Gourt’s order for the partition 

of a shikmg tenure was upheld on the ground, that it 

did not affect the rights of Government, of the zemindar, 

“or of the plaintiff's co-shikmeédais, aa ieee 
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-~ Lodh, J.—Tuw objection taken jn special 
“appeal is that the order.passéd ‘by the Lower 
Appeligte Court for’ the partitiop of, the 
plaintiff's shikmee tentre, cannot ufder the 
circumstances be carried out. The %ircum- 
stances are these :—The plaintif’s shikmee 
tenure is wiin the estate No. 24 of the 
- Collectdt’s register; and fs composed of an 
1l annas and 8° gundahsg share in certain 
villages, the remaining share, of which, 
viz. 4 annas 1 guadah, was formeitly’ a 
jagheer belongidg to the special appellants, 
which has been resumed and settded with 


the special appellants and brought into the’ 
Collector’s register under No. 21, so that 


the villages in question form parts of two 
revenue-paying estates in the joint posses- 
sion of proprietors not having a common 
interest inf the land, but who make collec- 
tions from the tenants according to their 
respective interests. Jt has been ruled by 
this Court on several occasions (und a judg- 
ment in 7 Weekly Reporter, page 51, Civil 
Rulings, is the last on the subject)-that 
where lands are in this predicament, -a 
partition cannot be made even by the 
Revenue authorities ; and if this be so, a 
partition cannot be made by the Civil 
Court, for such partition might endanger 
the Government revenue, and it could not 
under any circumstauces tuke place without 
the consent of all parties interested in the 
property ; and, further, if the proprietors of 
tnlook No, 24 “are not entitled to ask for a 
partition, is cleaf%hat those who held 
under them have no right. A 
„On tha other haud-it is urged tliat what 
is now asked tc be done, will neither affect 
the rights of Government, nor prove in any 
way injurious to the defendants, special 
appellants, nor affect their rights. Plaint- 
ifs and certain defendants as representasives 
of thé zemiydars from whom they hold, 
have a right to collect 11 annas 3 gundahs, 
of the rent due by the ryots within their 
shikmee tenure, and the special appellants 
as proprietors of talook*No. 21 have a right 
to vollect from the same ryot#4 anngs 1" cun- 
Gah of the rent. What plaintiff asks for ‘is 
not .that the special appellants should not 
be allowed to collect as hftherte hif pro- 
portign of the rent from the ryots. That he- 
- will continue to do undisturbed, but plaint? 
-Cif asks the Court to make a partition as, 
between him ang his 60-shikmeédar, so that 
neither: party may interfere with the other 
eHe asks, for example,¢hat where there is a 


chuck, a line may -be drawn fro& north’ to | 
south, and that plaintiff may be allowed to. 
. 9 7 é 


` 





„has no ground for special appeal. 


eoblect from the ryots on’ the one side of the 
line,- nnd his ‘co-sharer from those on the. 
other;. but the special appellants would still 
collect from “all ‘the *y6ts whether to the 
right ‘or left of the line, or the Court- muy 
specify: the names of the:ryoes.from whom 
plaintiff is-to collect, and those,from whom 
his co-shikmeedar is to gollect; bgt such an 
arrangement would n8€ interfere with the 
special appellunt’s right to cellect-his share 
of rent. from all the ryots, or would it in 
any way affect the rights of Government, or 
alter the position of ‘the proprietgts of 
talooks Nos, 21 and 24 with respect to 
Government. e 2° 


We ‘think the precedent quoted is not 
applicgble to the þregent case. *We see no 
objection to a partition being made in the 
mode suggested by the respondent, as it does 
not affect either the rights of Government, 
nor of the zemindar; nor of the special appel- 
lants. Under ‘this view of the .case, we 
dismiss-the special appeal with’ costs. 





The 4th July 1867. : 
Present: j 
The Hon’ble G. Loch and H. V. Bayley, 
' Judges. 
Presumption under: Section <4 
à X of 1859. 
Case No. 378 of 1867 under Act X of 1859. 
Special Appeal from'a decision passed by 
the Officiating Judge of Hooghly, dates 
. the Sth December 1866, affirming a deci- 
sion passed by the Deputy Collector of 
Serampore, dated the 30th July 1866. 
Sheikh Jainooddeen (Defendant) Appellant, 
; versus at 
Poorno Chunder Roy and others (Plaintiffs) 
Respondents. ° 


Baboo Gopeenath Mookerjgs tSt” Appellant. 


Act 


e . 
Baboo KaleegKishen Sein for "Respondents, 


Ih the absence of documentary evidenée to shgw that 
a pottah of 1239 was mgrely confirmatory of a previous 
holding, the possession of a ryotgclaiming under that 
potih yin commence from the.date ofghis pottab, ami 
he is not entitled. the benefit’ of the presumption 
under Section & Act X of 1859, 

Loch, J.—We think thaé the petitiener 
The suit 
wits foreenhancement. The defendant pl&aded 
uniform payment of rent for twenty years, 
and that, his ren’ wasenot liable to enhance- 
ment. The plaintiff pofgted ott to, the 
Court that the defendant igea farmer suit 
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had admitted that he held-under a pottah of 
a date subsequent to the permanent settfe- 
ment, so that his, plea of payment of rent at 
tlie same rate for 20 gears did not raise the 
presumption -under Section 4 Act X of 
1859., The secord was _sent foi; and 
‘though the-Jease itself was not with the 
“record, yet,the plaing disclosed the date of 
that instrument to “ie 1239. It is urged 
before us tha this’ pottal, was merely 
confirmatory of fi previous holding.. It was 
for the defendant to show this. The: plaint- 
referæed®to doeg nðt indicate this, and the 
specia? appellayt has given_no proof. in; 
support of his allègation, sbut asserts that 
the payment of a uniform rate of -rent for 
20 years ès a sufficient ground for conclud- 
ing that his-rent cang®t be enhauced.* The 
receipts which he files, even if genuine, are 
for a period subsequeift to 1239. Had he 
produced any of a date previous to that 


year, titre would have been some ground for | 


believing -that the pottalr of 1239 was 
merely confirmatory of a previous holding. 
In the absence of any such documentary 
evidence, we. can ouly conclude that the 
special appellant’s possession dates from the- 
` date’ of. his pottah, and that he is ot enti- 
tled to have the benefit of “the presumption 
referred to in’ Section 4 Act X of 1889. 
‘We dismiss. the appeal with costs. ` 


„The 4th July 1867. `, 
' Present : 


The Hon’ble G. Loch dnd H. V. Bayley, 
sæ Judges. .- .. 


_ B8etion 260 Act VITI of 1859, 
ʻe Case No. 3117-0f 1866.” 


Special Appeal from ‘a-decision passed by 
usprat{, Judge of Purneah, 


Mr. J. R. 
dated th? 28th August 1866, affirming a 
decision ofas8ed by, Mr. W. DaCosta, 


Scene Sudder Ameen ofthat District, Belia with the judgment-debtor, ‘and from 
y ; L ’ 


~ dated.the 29th March. 1866 


Mirza Khyrgt *Ali and others (Plaintiffs ) 
ay ° Appellants,®e 
` ao 7 .@ s ` 
re “e e versus "ew 
=: e 


Hs "Mirza. Syfoollah Khan, and others 


*(Doefendante) Respondgnts. o- 


Messs8. R. Be Allan and C. Gregory 
efor Appellants. Hors 
be : . ° i e 
e 






ig A aN 

Mr. R° E. Twidale qud, Buboo Siæenath ° 

D8ss and Moonshee Ameer Ali e 

efor Respoudents. i 

. 0 y e oœ 3 : 
Suit for possession by purchaser fsom certified pur- 
chaser atin execution sale. , Defendant in possession 
not only denied plaintif’s-title, but that of his vendor 
whose purchase was clearly fraudulqnt, being made in 
collusion with the judgment-debtor o defraud credit- 
ois Sed that Sectio& 260 Act VIIJ of 1989 did not 
prohibit a défedant under sueh circumstances from 


“questioning the plaintiff's title;' tliat it-providéd for 


the’ dismissal gf a suit brought to questiofi the title of 
the certified purthaser, but did not prohibit a defendant 
from questioning that title wien the auction-purchaser 
sought to oust him, - 


BayleY, J.—In this case plaintiff sued for 


possession antl Yeclaration of title as.” to 
‘certain putnee lands aud for the reversal of 
mu order passed in execution of decree re- 
garding plaiutiff’s claim to the lauds in 


question. e 


. The suit was brought on the . allegation 
that the plaintiff had purchased the property 
from one Belia, without any notice and for 
valuable consideration. 


Defendant’s (Syfoollah’s) plea was that 
Belia . was merely the: muid-servant sof 
the judgment-debtor Hyder Ali; ‘that the 
property was: really the judement-debtor’s 
and not Belia’s; that the purchase by Belia 
was u fictitious one in fraud of creditors by 
Hyder Ali ; and that, consequently, plaintiff's - 
suit should be dismissed. š r 

The first Court found thet there was a 
collusive ex-parte decree abtained by one 
Busunt Lall the'tehsilgar, or colpecting ser- 
vaat of the ilidganant: debtor Hyder ; that the 
destor was himself the auction-purchaser į.. 
that the sule was made by him;’ the judg- 
ment-deblor, to his own maid-servant Beélia, j 
aud to' defeat defendant Syfoollah’s decree 
against Hyder, which was of 21st August 
1864, the'sale in execution being pu ‘the 
3rd September. Tife*first Court held that 
Section’260 Act XIII of 1859could not bé 
applied to uphold such a fraud agninst.credit- 
ors us the case shewed ; and that plaintiff - 
had fuld knpwledge pf the fraud, both from 
theexelativé pgsition of Busunt Lall gud 


the proceedings in the axecution’ case when 
plaintiff dealte with Hyder Ali as the real 
“owngr an@not with Belia, and nothing wa 
adduced to show that Belian was the real 
purchaser, ‘while it was *cleat also | that 


"| plaintiff was not in possession. 


P ° a yak 
-Tho Lower Appellate Court, going very 


| nuch on ‘the same @iew, held that the sale? 


under whfch plaintiff’s claim arose -was-the 
result of a-fraud ‘against creditors ; that ‘the 
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knowledge of plaintiff “was e shewn’ iy the 
econdition in the teed providing fo® compen- 
sation if the sale wete eancelled ; and the 
Lower®Appellate Goure remarked *tha Sec- 
tion 260 did fot apply.to give a tithe ‘to an 
alleged purchaser, who was one acting with 
a knowledge af. fraud as here. ° 


The Mounds taken in special appeal arg :-— 


L. $ That the Lower Appellate Court has 
not speciffeally found that the purchase by 
Mussamut Belia vasa fictitious one, 


2. That the stipulation in the deed for 
the possible cancellation of the sal was no 
sufficient evidence of fraud?’ as the Lower 
Appellate Court had treated it to be. 


3. That there is no evidence to plaintiff's 
knowledge of any fraud. 


4, * That’ Section 260 applies to this case, 
as one between a certified purehaser and 
the beneficial owner. 


1 

We do not think any of these pleas valid: 
Tt was not in our opinion necessary that 
there should be any specific and separate 
finding by, the Lower Appellate Court of 
Belin’s purchase being fictitious, for there 
is substantially a clear finding by the Lower 
Appellate Court that the whole transaction, 
of which. Belia’s purchase was but a‘part, 
was all in fraud of creditors. “We think; 
with the. Lower Appellate Court that the 
proviso, in the deed for compensation in 
case of the ganceflation of the sale,.indicated 
some kuowl@dge of sud a contingency, aad 
from the fucts of the case itis evident tht 
that consequence could only arise from the 
fictitious and fraudulent character of the 
transactions, Further, itis nowhere shewn 
to us that the Lower Court have found 
wrongly that, in the execution proceedings, 
pl&inttH? dealt with Hyder Ali, and not with 
Belin as the rgal owner. Looking further 
to Busunt [all’s position, the additional 
traces of fraud are distinct. 


e . ' 
Lastly, as to Section °260 Ao? vit, of 
1859, it is true that that Section provides 
fór a valid title. as between the certftied 
purchaser ‘and the befieficial owner, but that 
is on the legal presumption “that gher® is a 
réal sple and a real transaction whiclPall 
the fraud apparene in this case directly con- 
tradicts. Neither that law, nor. any . other 
enacting legal rgles and provision for real 
transactions of sale, can be said to hare been 
“Phiended by the Legislature to apply to 


transactions which were not .real Yiausac-.|- 


tions at all. i ‘ 
e . 
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In this view-I, would dismiss’ this present 
afpeal with costs. a 


Loch, J.—I concur in the order dismiss-. 
ing the appeal.’ Sectidh 260 is not applica- 
ble to the case. The defendant is in posses- 
sion. ‘The purchaser from secertified pur- 
chaser at an exécution sale segks to obtain 
possession. The defendant denies not only 
plaintiff’s title, but thifof his vendor, whose 
purchase was,clearly friululant, being made 
in collusion with the judgmint-debéor to 
defraugl creditors. Section 260 does not 
prohibit a defendont, finder soch cifcum- 
stances, from questioning thesplaintiff’s title. 
Tt provjdes for the disgnaSsal of a suit brought 
to question the title of the certified pur- 
chaser, but does net prohibit ae defendant 
questioning ‘that title When the auctiou-pur- 
chaser seeks to oust him. : 


The 4th July 1867. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 


Judges. 
Possession—Dispute between Mokur- 
rureedar and Dur-putneedar, . 


Case No. 122 of 1867. 


Application for review of judgment passed 
by the Hon'ble Justiggs Kemp and 
Markby, on the 21st February 1867, in 
Special Appeal No. 2161 of 1866. 


Shero Koomaree Debee (Appellant) 
Petitioner, 


Oe versus 
Keshub Chunder Bose end others 

(Respondents) Opposite Party. e ‘ 

Mr. A. T. T: Peterson and Baboos Juggoda- 

nund Mookerjee and Romesh @hunder 

Mitter for Petitioner. 

Baboos Kishen Succa Mookerjee and Nil 

Madhub Sein for*Opposit Party. 


M adispute between a mokurrurd8das eand dur-put- 
needar, it was hel that the khas possession of the dur- 
putifeedar, having been established by a decree under 
Section 239 Act VUIL°of 1859,. could not be disturbed 
except by, a regular suft by the moksrrureedar for 
configmation of his title as mokurrure€dar and for direcg, 
porsessio&. . . 0 

Kemp, J.—Tuis is an, application to 
review «the judgment of tis Courte dase 
the 21st Februifry 1867. o 

° 1: e 

The applicant is the mokurrureedar, the 
opposite purtysthe dug-pttineedar. * y 
. e e e 7 
The nfokurrureédar haviag in® a regular 
suit succeeded in getting Tid) of a dur- 

g . . . 
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mokurruree holding which: was prejndicial | 
to his title, took out éxecution of his decr@e: 
and was, placed in possession by the Civil 
Court by the usual process of sticking up 
a. bamboo on the estate. His’ possession 
was opposed gy the dur-putneedar, who 
alleged that he was in khas possession, and’. 
bad. been a80 far many years, and that the 
mokurruree of the fpplicant for review gad 
no real existence. .The. dyr- putneedar 
applied” to ‘the® Civil Cour under the: 
provisions of Section 230° Act VII of 
1859% ati the application was treatéd as.a 
suit, the dur-putneedar being the plaintiff, 
and the mokurrhreedgr. the gdef€ndant. The 
Judge held that thé dur- putneeddy had 
‘been in long and undistyrbed khas posses- 
sion of the property, èn dispute, and tĦat the 
mokurruree had no réal existence. The dur- 
putneedar’s suit was decreed. 


$s x. 
entitled to khas possession, paying tle rent ° 
of his mokurruree to the dur-putneedar . 


| We thiek that thig cantention is er ong. 
The mgkurruree of the applicant is not ad- 
mitted by the dur-putneedar, and it has not 
heen prondunced to be valig i in a, suit to 
‘which the dur-putngedar was % par ty. The 
-dur-putneedar has been fpund*to be in khag 
,possession—a possession which he has*held 
for a lengtwened period. He cannot , be 
ousted ; and the mokurfuregdar, if he wishes 
to. obtain khas possession, must sue for com-. 
firmatio® of his title’ as mokurrureedar and 
„for direct posséssion. The mokurruree and 
dur-putnee may well co-exist, .the former 
being a tenure of a superior "grade ; 3 but ‘the 
possession of the dur-putneedar, which. has 
been established by the decree unger Section. 
230, cannot be disturbed, except by a régular 
suit in whigh. the existence and validity 
of the mokururee,and the right -of the 
mokurrureedar to khas. possession will be the 
issues to be tried. 


„In special appeal, present Kemp and 
L: S? Bickson, J. J., the suit was remanded. 
with directions to the Judge to try whether 
the interests of the dur-putneedar were identi- 
eal. with those of the dur-mokurrureedai, 

` whose tenure ‘had been extinguished:. The 
-Judge has found that the two interests are’ 
not identical. He adheres to his former 
opinion: that the mokurruree has no real 
existence. f a a SA aa 


-The application i is rosted with costs and 
interest, . : 





The-4ih July 1867. ee. Sire 
“The suit came again before this Cour i - . 


in special appeal, . present Kemp. and | et A 
Markby, J. J. f i Prosent : gik 

. It was aia. on that occasion, -1s&i| e The Hon'ble LeS. Jackgtn, “and 
that the Judge had uo jurisdiction, inas-| ¢ „0. P. Hobhouse, Fudge. 
much as the valuation of the suit was suffi- | + 


ciently high-to admit of an appeal direct to 
this Court ;. 2kd, that the Judge ought 
on the evidence to have found. that ‘the 
mokurruree existed. “The Court held that 
the fire point could not be raised, as. it 
was''then taken for, thè first time. The 
learned’ Counsel Mr. Paul, who. appeared i 
for the speciab appellat, did not press : ‘the 

point. . On ‘the second point, the Court were | ' 
of opinion fifat the Judge had, substantially 
‘complied with the remand order. They, 
howe¥er, observed that if was quite unneces- 


Joint Decroe—Bjectment—Mesnë 
Profits—Custom. et 


Case No. 232 ‘of 1867. ~to 


Miscellaneous Appeal from aft order passed 


by the Principal Sudder Ameen of 
nia dated the 13th February 1867; 


° , Sugtroath ‘Singh (Judgment- deta 


sary in a suit wader Section 230_ to go into a AR: 

the questi e of title, apd expresšed no a ° neo 

opinion on the question of the. existence’ of ig versus O o F 

the mgkurrureé | The spetfal appeal was a Ene 

dismissed, eo a a ' Shaikh Ahmedoollah (Decreetholder) ` 
Mir. Reterson, who appears for the sap Respondett.. pk 


cant for review, contends: that, as his client 
the mokartureadar has obtaineda | deeree: ex- 


r a e’ 
Mr. W, å. Montriou and Baboo Mohesh 
tinguishing the*dur-mokurruree tenure, he. is 


Chunder Chowdhry for Appellant. 
` e 


1867]. : 


Mr. C. Gregory. for Rasponderft®. ; 
è 
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When once’ joint decree bas heen given, that decree 
ever afteg remains a joint decree, any Act or condyct of 
the decree-holder ‘notwit@stan@ling, _ e `. 
Where one party’ illegally .dispossesses’ anogher and 
lets his estate in farm, the amount of the rent which the 
party wrongfully eusted might have ordinarily received 
had he been in @ossession, and not the amount of tht 
farm rentg receiv during thg wrongful possessor’s’ 


incumbency, willa unless any special custom be preved,. 


be the measure of mesn profits to be awarded. 


JTäcksón, *J.~—On the first #oint which 
arises in ‘thi casey I &m of opinion that the 
plaintiff, by the’ petitions présented on the 
20th January 1866, absolved Gunsh Lal 
and the other parties naméd ‘in respect of 
the wassilat of the 1 anna 4 gundahs share, 
and that, in doing so, he unquestionably also 
absolved the other defendants in respect of 
that same share. It does not appear to me 
(nor, Ï think, to my brother Hobhouse) that 
he gave up his claim to wassilat from one 
set of defendants or tlie other in respect of 
the 2 annas 8 gundahs share, 


Mr. Moutriou contended that -to interpret 
the so-called compromise in this sense would 
be an act of injustice towards Gunesh Lal 
and those who entered into it, chiefly because 
Gunesh Lal, in consideration of that com- 
promise, agreed to forego his right of appeal 
to the Privy Council. Now, considering that 
Gunesh Lal was at the most only interested 
to the extente of one-half in the suit, and 
considering that the other parties, who were 
equally inteyested with Lim, had allowed the 
decision agalist them to become final, amd 
that Gunesh Lal had against him the caye- 
fully considered Opinion and order of the 
High Court, I should be inclined to think 
that that right of appeal was not a right of a 
very valuable description, 


Then, upon the other 
as far as 1 have been ab 
have no doubt®at all. 


pone I confess that, 
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session, but simply took rént from the farmer. 
“It%seems to me very clear’ that upon that. 
allegation, if neither party offers any, proof, 
the Court: would be bouad to decide that the 
plaintiff.had -been in possession of the estate, 
and that he had collected his ogn rents, and 
that the measure of his loss, thgrefore, is the 
amount of rent that would.have, been col- 
lected directly from the*ryots., 


eè Upon neither of thesé grounds, therefore, 
does it appear to me‘that thare is any reason 
for reyersing the decision of the Principal 
Sudder Ameen. as = 
Mr. Justice Hobhouse,hastrone very fully 
into the case, and I thik it needless to rè- 
cord my opinion at greater length, but I con-+ 
cur wigh him in dismisging the appeal with 
costs. : ay 


Hobhouse, J.—A8 I understand the mate- 
rial facts of this case, they ure these, - viz. 
that the decree-holder, special respbntent, 
got a decree for mesne profits of 4 annas of 
a certain property jointly. and severally 
against the -judgment-debtor, : special “appel- 
lant, and other judgment-debtors not before 
this Court; that, in the first instance, joint 
execution. against all the judgment-debtors 
was taken out; that then the decree-holder 
‘received a certain sum of money from certain 
-of the judgment-debtors, in satisfaction of 
what he called a 1 anna 4 pigs sharé of’ the 
mesne profits; and that he‘then sought to 
take out execution of the balance share, viz. 
2 annas 8 pies of his decree against-the 
remaining judgment-debtors, {ncluding spe- 
cial appellant,- but excluding those of the 
judgment-debtors who had paid the sum 
above alluded to.- s E 


These being the facts of the cafe, the 
learned Counsel for special appellant gontends 


e to consider ft, [| that the decree-holder, special respondent, 
The question, it ap- has, by his act releusing certain of the judg- 


pears to me, is not - question of penalty ase ment-debtors, either virtually “put an end 


against the judgment-debtor, but the question 
ig whether the plaintiff is not to be infemni- 
fiedefor the loss which he has sustained® by 
the wrongful: act of the defendant Now, 
he alleges that wrongful act to be a disposses- 
sion whereby he incurred .a° logs o the 
whole rent which he would have collectes if 
he had remaiped jp possession.. * Ordinarily, 
a man, I think, must be presumed to’ have 
been in immediate possession of his own 
estate. ‘The defendants, however, say that 


he was not in khas posgession; that he hade 


granted a farm,'and that they themselyese- 


to the decree altogethef, or ha’ eaé least so 
fae altered the terms of the deeyee that hè 
is now only emtitled tò ‘execute it against 
his, the learned Counsel's, client te the 
extent of that client’s share in the property 


of whigh wassilat is claimed.” ẹ ° 
e 


The legrned Counsel has not been able to 
shew ys. guy “tuthority ip’ supporteof ehis 
first propositiof, and itis in my judgment 
a ptoposition which has no foundation efther 
in law or. it equity. |. a 


* Ih swpport: of ‘his second proposition, the 


for they dispossessed him—had no Khas pos- | learned Counsel refers us t8 the following 
e 
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And this prattice seemseto me to b® quite 
in-accordance with the law and with equity. 
The law Snder vhigh we are pearing 
this special appeal is Section 11 Act XXII 
of 186f, and that law enables ns to deter- 
mine any qaestions arising betygeen the parties 
to the suit in which the deeree was passed 

anderelating to the‘execution sheteoh 


; judgments of Division “Benches of . this 
Court, viz :— 2 


'-Hay’s Reports of 1863, page 297. 
Weekly Reporter, Volume VI, page 113." 


Weekly Reporter, Miscellaneous,’ Volume 
TI, page 52. °. 


The segond case. cited is not, it appears 
- to me, in poing, for it was a judgment *not 
in execution of a deéree already passed such 4 
as this is, but ig regular appeal in deter- 
mination of what a decree should be, gud in 
such*a Judgment the Court was not employ- 
ed if simply executing buten making a 
decree. - fee S 


Now, this must mean any qugstiots be- 
ween the dntending parties, fhe, plaintiff 
on the one hand,.and*the defendant on the 
other ; and, to apply the law to this case, all 
tliat wè have to see is whether or not the 
special appelturtt.is jointly or only separately 
liable for the decree. . in C8 


e 
The opinion of the learned. Judges in the 
last case ted is, i my judgment,» rather. 
adverse to than nt favor of the learned 
Counsel’s argument ; ahd though the finding 
of the Judges is somewhat in conflict with 
theig gpinion, yet that no doubt is attribut- 
able, as the pleader for. the special respond- 
nt, who was in the case, points out, to 
Special circumstances. which are uot made 

_ to appear.in the face of the judgment. 


‘The first. case cited is undoubtedly in 
point, and there the learned Judges would 
seem to have held that, where a decree-holdér 
of a joint and several decree proceeded 
against one of several judgment-debtors 
as for a separate share -and released him 
-from the balande of the decree, the . decree 
became converted -into a separate decree 
and could only be executed ngainst the rest 

_ of the judgment-debtors according to their 
respective shares of the debt. 


Now, the decree declares distinctly n joint 
liability ; and-if, in execution of that’ decree, 
we were to rule that the liability was,sepa- 
rate, we should not-only be going beyond 
the terms of the decree,but beyond the plain 
letter of the law, for we should have to 
determine what the decree has not deter- ` 
mined, wiz. what the separate liability was ; 
and so we should be determining a question, 
not between contending parties, but: be- 
tween non-contending parties in the suit,— 
a‘question, not even the subject of the suit, 
much less determined by the decree—na ques- 
tion, in this. case which is evidently the 
subject-matter for a separate suit for con- 
tribution between the special appellant ‘and 
kis co-judgment-debtors, j 

And the equity of the” case, is‘ equally 
clenr to me. Supposffg A to h8ld a decree 
against Band C jointly for Rs 900,and sup- 
posing A to take 300 frm B ase his share 
of the debt, to` release B from further 
liability, and to proceed against C for the 
balance of rupees 600, O was originally 
liable for the whole 900 rupees, and it 
is plain to demonstration that C° Is fot 
prejudiced by having his liabijity reduced to 
rupees 600. Any agreement between 4 and 
B is uot binding upon him. He is made 
liable for gless sum ; and if he has stillepaid 
moge than this shafe of the joine debt, he 
has gtill @is action against B. $ 


On these grounds,eI would affirm the 
judgygent of the Court below, holding this 
deqaee to %e still a joint decree against the 


special appellant. jy 3 °.. 


Mr. Montriou then objects thatethe wassi- 
Jat has not been properly arrived at by the 
Court below. He states that, during the 
time of special respondent’s dispossession? 


I observe, however, .that this judgment 
was avowedly based upon the peculiar cir- 
cumsMncés of the case, circumstances that 
are ot. before us; that it has not been 
followed by. other Division Benches; and that 
one of the-learned Judges who delivered it 
has himself,*.in another case, adopted a 
different printiple ; Spd ‘I think, therefore, 
that we areznotebound to follow the’ juég- 

e ment unless it be dconsonan®to equity gnd 
practige. . . 


e 2 z 
And, on the other hand, I think that Mr.” 
regory, pl@aéer for special pespondefts, has 
clearly shewn us hy the following rulings, 
vize Miscellaneous. Weekly Rehorter, Volume 
VI page 40, Volume V page 9, and Volume 
II paige 49; that the well-understoodepractice 
‘of the C@uvts is that,.whgn once» joint decree 
` has‘ been giyen, that decree remuins asa vule p 5 S 
ever afte® a joi decree, any act or conduct | his clien® the special appellant, had let the 
of the décrag- holder notwithstanding. ' estate in farm ; and he contends, therefore, 
e e; s: å 
. e e è e ö 
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that the farm rentg receiveddusing higtelien, t’s 
incumbency are the proper measure of the 
wassilaæ to be awy ded, ‘ond “not ethe vents 
paid by the ryots as actually awesded by 
the Court below. . 


I thin& . the proper definition of wasgilat, 
as repemenly ruled by this Court, is not 
only any profits that the wrong@l possessor 
did receive; but* also any that the party 
wrongfully eusted might have ordiwarily re- 
ceived had he been in possegsién of the pro- 
perty on which wassilat is awarded. 


Now, ordinarily, if must be conceded that 
a landlord fu this country receives his rents 
direct*from the ryots; and it must, therefore, 


be presumed that the decree-holder in this : 
‘Rajah Indoo Bhoosun Deb Rai (Plaintiff) 


case would, had he been in Besson iol, ‘so 
have BOCES his rents, 


Tf, in the nartigalir part of the country 
from which this case comes, it is the custom 
„for laudlords to let their estates in farm, 
then that custom should, as a special-custom, 
have been proved. : 

e 


It has not ebeen so proved, nor even 
attempted tọ be proved ; and I think it myst, 
therefore, be presumed that, had the deceee- 
holder ben in ‘possession, ‘he would have 
taken the rents direct 
and F hold, 
thosa , 
Court below to be the “measure of the’ was- 
silat to be: awarded. i 


from the ryots, 


therefore, tht the amount of 


.b would observe, too, that othe, lear T 
Counsel would scarcely be right iu conéend- 
ing, under any circumstances, ‘tha? the farm 
rents received woulfl be the sgle mensure, of 
the wassilat to be award’d, fos I presume 
“the fsual considgration and perhaps salamee 
were paid by the farmer. 


ę 


° Eia . 
I would affirm the judgment of the Court 


below, and dismiss this special appeal with 


costs. 
e 






- ies 


rents was rightly declared by the |- 


+ The-th July .1867. 
| Present: f 


- The How ble J. P. Norman and 
W. S. Seton-Karr, , Judges. 


amittation—Koaso- Sowerstoner, 
A Caso No. $67 of 1866. i 


Special Ahea jam a di passed by 
thee Additional Jidge of Jessoge, dated 
the 25th November 1865, affirming a 
decision passed by thg Principal Sudder 
Ameen of Magooth, dated the 31st 
March 1863. 

a 


Rai -and “others (some of the 
' Defendants) Appellants, 


Huronath . 


if 


versus 
ee? 


and, another (Defendaut) Respondents. 


Buboos Bungsee Dhur Sein and Sreenath 
Dass for Appellants. 


Mr. R. V. Doyne and Baboo Issur 


Chuckerbutty for Respondents. 


-7 A Yeversioner’s cause of action against his ancestor’s 


lessee-does not accrue until the expiration of the lease, 


unless the reversioner is.evicted or deprived of his rent, 


or reut is received adversely to him by a strange: from 
the lessee. 


he 


Norman, J—Tun plainti®, in the.month 
of July 1862, sued for the possession of 


lands in Khedaparrah, Tailkoopee, and Baro- 


pikea as appertaining to.a6 anuas 8 gun- 
dahs share of Per, eunnah Mahomed Shahye, 
with mesne profits from ‘the Ist of Bysack 
‘1261, į. e.- April 1854, the date ef the ex- 
piration of the leuse of Mr, Kenny, the late 


`| ijaradar. 


In a former judgment, this Gourt dismiss- 
gf the suit as barred by dimitation, on the 


| ground thatthe platntiff’s chaise of action, 


atose from the date of the eviction, of Mr. 
Kenny in 1848. aes 


eMy ‘Paul, with whom hag ' Baboo Iseur 


‘Chunder Chusleerbutty, applfed for a review. 


No cause bejng shewn toefhe contrary, the 
review was gr ‘anted, andethe fase résiofed to 


-the file. 


We’ have ndw re-heard the dase on this 
point, unde are of opinion that the formor 


decision was erroneous and Magt be re- 
versed, 
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‘The plaintiff does not claim under 
Kenny, .nor can it be snid that he took 
estate which 


re 


Mr. ‘Kenny possessed. An 


- heir takes ‘the estate of his ancestor, and 


. versus North, 11 East, 
- 872; 


. of action during the continuance of Mr. 
-Kenny’s lease. 


` against the “now defendant,. as he clearly 


‘Be that as itemef, Mr. Kenny had the right 
of possession duriug the contifinance. of his | 
lease. è The plaintiff's right to*actual posses- 


must teke it with all its incidents and in- |- 


firmities. Pagsession adverse to the ances- 
tor-is adverse to his heir, and, if it-is suffi- 
cient to bay the right of the ancestor, is a 
Kar to the heir. (a3* But the reversioner 





ee. 1 b Eat 
We, therefore, reverse the former d@cision, 


he | and dismiss the appeal with costs and 


z 7 . ® 
intepest, y Roa a š 
_Setog-Karr, J.—I concur in thinking that 
the appeal should-be dismissed, and that the. 
plaintiff should be entitled sto retain his 
decree. I was net one of*he Djvisional 
Benth which ruled that thé suit should 
bave been dismissed as barred by ljmitstion ; 


[Vol. VIH. 
e A 


aiii ae -expectant eon a lease 
a. oa Hindo P . ; 

widow, ‘see Doe deg, comes in by title para- 
Goluck Moneo Debee mount., His estate is a 


, versus Diıgambur Dey, 


2 Boulr@is, 198. 
Katama Natchifr, 
versus the Raja of 
Shibagunga, 9 Moore’s 
Indian Appeals, 604. 
(b.) Compare Derritt 


and I quite œoncur in the conclusion ' that 
the suit is not barred, for ethe reason that‘. 
there was no possession adverse to the 
plaintiff? so long as Mre. Kenny’s lease 
lasted. pee ro oe 








new-estate wholly qis- 
tinct fromethat of the 
eagee.: @Ordinarily,speak- 
ing, such a person can” 
not bè bound by the acts 





‘an intervention under Section 77 of Act X 


.of defaults of the lessee. 
(6), Asa general rule, 
“adverse possession, so as 


Barker versus 
Richardson, 4 Barne- 
wall and Alderson, 579. 


$ : 
not comfnence until 
term. 


the expiration of the 
It would be otherwise if the rever- 


sioner during the time were deprived of | 
` his rent, or if rent was received adversely 
-to him by-a stranger,—-as for instance, if a 


stranger obtained a decree against him on 


of 1859. ` 


Here it is not shewn that the plaintiff 
suffered any actual wrong or had any right 


It is not shewn that he was 
evicted or deprived of his rent, or that rent 
wag received from Mr. Kenny adversely to 
him, while Mr. Kenny’s lease continued. 
He did not join with Mr, Kenny in his suit 


might have done to protect his own interest 


“as reversioner. -He was not allowed. by the |. 
~ Court to garry on the appeal.in Mr. Kenny’s 


suit.after Mr. Kenny’s interest had ceased. 


*, We need express no opinion as to. whether |: 


or not it was competugt to the Court, under 
Act VIII,» to have permitted him to do so. 


sion, and, consequently, hfs right to maintain 
tive present syit, accrued for the firste time 
when: Mr. Keiny’s lease camé to an end in 
1954. ooe ' oe ° l 

-0 e e A e * 

The presen? suit having been’ þrouglit 
within eight years from that*date was clearly 
intime.. No other point has ebeen raised 
before us, nov was,any” other taken by fhe 
appellaut "at the Aimer learing. 

. e . 











> The 5th July 1867. | 
Present: 


The Hou’ble L. S. Jackson and, . 
`C. P. Hobhouse, Jedges:. 


to bar a reversioner, does-}` - 


Section 11 Act XXIII of 1861— . 
Appeal. ' 


Case No. 145 of 1867. 


Miscellaneous Appeal from an order passed - 


by the Judge of the Small Cause Court, 
_ exercising the powers of a, Principal 
Sudder Ameen of o Tirhoot, gdated the 
28th December 1866. 


Greejanund Oopadhya (Decree-Rolder) 
Appellant, 


versus 


Ruttée Ramun Oopadhya and another (SJudg- 
ment-debtors) Respondents. 


Baboo Kalee Kishen Sein for Appellant. 


. 0 
. Baboo Kishen Sueca Mookerjée for | 


ee ° Respondents. 


ê z 

Section 11 Act eXXII of 1861 does not allow an 
appeal if matgers alr€ady specifically provided for in the 
differ®it Sections of the Procedure Code (e g. Segtions® 


243 and 364). o è è 


Jachson, J.—Ir appears to me quite clear 
that there is no appeal in thil case. 


e It would be mauifgstly inconvenient that e 

there shoudd be an appeal in such cases, and 

the Section itself provides no appeal, Section 
e 
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364 ef Act Vint of 1859 declares “fat: “se noj ` Baboo Kalee Rishen Sein for Appellant. 
“appeal shall lie from any order passed after: ; 

“ decree and relating to the, execution here- +: :Baboo Luckhee Churn n Bose for Respondents. 
“of, except, as ts Ikreinbefore? expressly ; ° 


ne provided.” "But Baboo Kalée Kisken Scin, | Section 11 Act XIV of 1859 does’ not apply to exe- 


notwithstanding, thinks that Seqfion 11 Act! 


cution of decrees. 


- XXIII of 1561 allows an appeal. I am*of} : Pia 


opinio: thug it does ot allow any. ‘such 
appeal. By that*Section it is enacted” that, 
in gerts#n, matters not silrendy. provided for, plea of minority will not avail the decree- 
under the provisiong tof the Précedure Code, | holder. In ‘the navtioulard case. before us, 

the Court is to decide questions arising after 
decreo relating to execution thereof between ble nl 
thé parties to the suit, and gppn such degi- |” piem, because the person seeking to avail 


sion it is declared that there shall be an | herself of St is the ysty person on whom it 





„appeal. But that Section neither supersedes, | | devolved during the minority of the decensed 


- and considered under ‘the several Sections. 


} tt al- į 
eee Ae progided dor pon we dif- | i decra- holder to have garried it oUt, she being 
ferent Settions of the Procedure ‘Ebde. 
They continue to be liable to be-dealé with 


guardian during that period. : 





. Bat upon the general rieh I have’ uo 
doubt. Tt has been held iu the cas8 At the 
-10th page of 5 ‘Weekly Reporter, and ina 


which refer to them. ` This. matter is one | 
provided for by Section. $43 and Section 364, 
and therefore I am oi opinion that uo appeal 
lies.” ; 

The appeal will be aaa with costs. | Reporter, that Section 11 of Act XIV of 


| 1859 does not apply to execution of decrees,-— 
‘a consideration which appears to me to be 

—-- : ‘perfectly plain both’ under the - terms’ of 
The 5th July 1867. “>, | Section TI and Sections 20 and 21 of that 
° ' Act. There is`an earlie® decision which 


oe 





Hobhouse, J.—I concur. 


ae Present: l E appears to be to a contrary effect in the 
‘4 pes IVth Volume of the Weekly Reporter. „I do 
The Hou’ble L.’ S. Jackson ae ° 


not find that that decision has since been 
°C. P. Hobhouse, Judges. followed, and therefore there is no existing 
Limitation—Section 11 Act HIV of couflict of dpinion upon thé point; and I do 

 1859—Execution. not think it is necessary to refer ult point 


PTs . . | toa Full Bench. ` : 
`O Case No. 294 of 1867. ; 
` 


The judgment of. the “Court below is 
affirmed’ with costs. eo 0% 


Miscellaneous Appeal fron an order passed 
by the Additional Judge of Hooghly, | a 
dated “the 31st January 1867, reveesing ° HobhousegJ.—I concur With my learned | 


an order passed by the Sudd?r Ameen Colleague. Te think the terms of Seation a1 
of that Distri, < dated de Gth October apd Section ll we Act xIV of 1859 gre 


ie are j e. ` quis clear. . Section 20 says, tliat no pro- 
Taruokatah Rookerjee (Decree-holder) - cess shal i$she unless ov proceeding shall 
e Appellant, N lrave heen taken. Section if is exceptional 
vegsus 2 a only.i in reggrd to agtions brought, and not in 
Poorno Chunder Chatterjee and others regar@ to anything "dones in exeçution of a 
@Judgment-debtors) respondents. decree after the termination &ẹ the action. 
> i . ° 
` ‘ a ° wo ae 
e e e 
e 2 . . 


z _Jachson, J.—I HAW no doubt that the _ 


it would be a very inequitable ‘andgungesison- 7 


subsequent case at page 37 of 6 Weekly 
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The 10th May 1867. e ¢/let out @o the defendant& on a mokururees 

_ | lease for the yearse "1272 and 1273 Fustee, 

Present : 2 * . | and alse 4o canéel the mokurruree leas® itself. 

| accordigg to a stipulation therein contained 

_The How ble J. P, Norman and . '\to. the effect that the plaintiffs might cancel 
_W. a Seton-Karr, Judges.. `- - | the lease ahd re-enter if the defendants failed 
to pay six instalmegts in succtssion 0. 

Section e4 Act V~ of 1862 B. O]. The defendante. pleadéd payment gf the 


Transfer of Tenures—Rogistration rents sued for, and produced receipts forthe 
—Section ds Act X of 1859—Can-* sime. 


pennant of Lease. ° ` Mussamut Bodhoo appeared: ng “an inter- 


‘venor urder Section 77 of Act’ X of 1859, 
Case No. 416, of, 1866 under Act X of and stated thet she had acquired n right to 


4859. . . -j the property under a mortgage ‘which had 


been foreclosed, and for which she ` had ob-* 


|. Regular dppeat from œ decision passed bY | tained a decree, 


the Deputy Colléctor of Patna, “dated The Deputy Collector took the dvidenes 
the 13th September W866. 9-Jand considered thé. case with reference to 
ae ne : three points : 1s¢,-the payment of the rents, 

* Dalli Chand and others (Plaintiffs) ’ | as urged by the defendants ; 2ndly, as to.the 
T Appellants rights and position of the intervenor ; and 
. APP ? - | Braly, as tothe power of the. plaintiffs to 

i cancel the lease and re-enter. The Deputy 

a versus ; . | Collector considered the receipts to be in- 

i ETE admissible and spurious; and the rents not td 
Meher one Sahoo and others (Defendants) have been paid, oy the intervenor never: to 
.. Respondents. -$ | have been recognised’by the plaintiffs ; and 
: then, with regard to the third point, the 
Mr. RUT. Allan and Baboo ‘Dwarkanath Deputy Collector held that the PR of ac- 
Mitter for Appellants. "| tion for cancelment and re-entry arose as- far 

i back as Chait 1272, when the defendants had 

Mr. C. Grego and Baboo Juggodanund | defaulted for 6 successève kists, and 


a ORRE NE ‘for Respondents. that, consequently, theslaintiffs Sere barred, 
on this part of the action; for not having 
Suit laid at ‘rupees 11,356-5-3, suéd within one year from the above date, 


. althoughthey could. succeed as far as’ the 
Seation 4 Abt VI gf 1862 B. C. applies only to under- claim for rents was concerned. 
tenants aid “ryots of whose possession there can be no On this findine, three appeals have beet 
doubt. The transferee of a tenure not in - possession). br ought before eae The plaintiffs a peal 
instead of depositing the rents in Court under this against the finding on limitation : ; the d8- 
“Section, should take steps, under Section 27 Act X of fendants against the finding ay to non-pay- 
1859, to register his transfer in, the sheristah of the ments of the rents ; and the intervenor as to 
zemindar, and toapply to thy Collector in case of the | fhe refusal to recognise her position: 
refusal of the 2efnindar to do so, We „may at once dispose of the claim of 
A landlord wħê has waived his right to sue for the the jnter venor. It Seems that tifs appel- 
cancelment of a lease on the ryot’s failure to pay eix lant depogited in Court the money. clainted 
, ‘successi®e instalments, isnot bared by limitation from | as? nts, which the Plaintiffs would not 
f suing for cancelmené on further breaches of the cove- | receive from hgr, under Act VI of 1862, 
nant, e; °. s - [Benga] Coancil,*Section 4, Her case was 
` Atteniant who has not wilfully broken ‘gny of the | thaf*she had obtained a decree ngainst the 
essential stipulations of, his covenant; or haguot- injured defendants on a mor tgage iP Assin 12738, or 
his lessor's piopatty, may be entitled fo the benefit of | the commencement of the second * year” for 
Section 78 Act X of 1859 and allgwed to bar forfeiture which thevclaim was brought. The appel- 
of his tenure bY. paying in the agiount ofarrears decreed lant also shews that, on the 11th-of July 


days ôf the*date of the gecred, 
Agile hin „aoin ms ys nag o moned, båt the only’ order passed.on her 


Seton- Karns, J Tun plaintiffs in this case | petition was-that it “should be filed with ' 

sued to recoyer r tho rents of three mouzahs the Second: ra ‘Proh an 1 order was one object- 
3 . ° 

. * Ca 


866, she applied to h&ve her ‘wilnesses sum- ° 


1867.) | CiM. 


’ . 


tl 
e : 5 
eless and unmeanihg, and the High Court jeinewhich Tekar 


has repeatedly ‘condemmed thg same. But 
the in@rvenor has aot pursued the,pwoper 
course for one situated as she represents 
herself to be. Section 4 of Act VI of 1862 
applies to undér-tenants and ryot¢ of whose 
possessign the can be yo doubt, and the 
appellant, ingtead eof . depositing the rents 
undef thig Section, should have taken steps 
under Section 27 of -Act X of 4859, to re- 
gister her transfer “M the serishtah of the 
zémindar,” and*the appellant is unable to 
show,and does not even pretend, tha? she re- 
sorted to this course, and* applied to the 
Collector in’ consequence of the refusal ‘of 
the zemindar to register her transfer., 
The Deputy Collector further finds on 
the evidence of the plaintiffs, which. the 
appellant had an opportunity of hearing 
and cross-examining, that the defendants 
are still in possession., He doubts the- bona 
fides of the alleged mortgage and of the 
foreclosure proceedings,. and finding ss a 
fact, on evidence in the cause, that the 
defendants ‘are not only the tenants whose 
yiames stand in the’ zemindaree serishtah, 
but that, they are actually still in possession, 
he disallows the-intervenor’s request to be 
treated as if she was in possession and made 
a defendant, In this we think he was quite 
right. We gre quite satisfied that no in- 
justice has been done to the intervenor, and 
that, if she hag any claim as of right, she 
may be leff if so adeised, to prosecute the 
same ns plaintiff ina Civil suit. 2 

We now come to the plea of the defond- 
ants that rents.have been paid and receipts 
granted,,7 We have heard the evidence as to 
the payment adduced by the defendant, which 
is theteof the witnesses Luleet Singh, Radha 
Singh, Sowjun Singh, Ruttoo Singh, and 
Tribhwari, and a good deal of ‘that adduced 
by the plaintiff to rebut the same. But wé 
see nothing to lead us to.suppqse that the 
estimate gf the Deputy Collect@r fs to its 
vabue was erroneous. One of the recfipts 
is said to have been granted by Giri@hitr, 
who is a minor; othets are from Dulleè Chand 


- who, at the time the receipts ° wepe geanted,, 


és shgwn to have been incapable of atteling 
to business % an@ another recefpt is said to 
have been. granted by Tekaram who is dead. 
Not to gay that ghe evidence for payment is 
unsatisfactory, we consider it completely 
-rebutted by the denial of .Giridhur and bf 
the evidence of the plaintiff's witipss, Infra 


Loll. Nor is its value weakened by any 
docum&nts, being decrees or vakalutnamshs, 
e 
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‘ama is stated to have acted 
alone. À : 


The plaintiff has - preluced two witnesses 


to show that the defendants are still in pos- 
session ; and we think that, against this, we 
cannot assume that possession had passed to 
the intervenors under the operhtion of the 
decyee on the mortgage Gained by them. 


On the whole, we dre’ satisfied that the 


_ decision of the Deputy Collgctor makiag the 
defendgnts liable for the .rents claimed by 
the plaintiff, is’ one substantially jfste and 
that it ought not to be altergd or disfurbed 
in this gespect. ¢ ‘ 


There remains, then, the appeal of ‘the 


plaintiffs iù regard °to limitation? and here, 
we think the Deputy Collector wrong in 
holding that the p\pintiff was bound to sue 
within one year after the’ defendants had 


failed to pay six successive instalments 5 and 


that, not having so sued, they carinot enforce 


the penalty of cancelment provided for such 
There was no reason why the 
plaintiffs might not waive their right of for- 
feiture after a default’ of six instalments; 
such waivor would not prevent them from 
insisting on a fresh right accruing when . 
the defendauts made fresh defaults, as the 
case shows them to have done, extending 
to more than six instalments. The right 
to cancel the tenure woul@revive or might 
be exercised whenever the defendants should 
allow six consecutive instalments: to be in 
arrears. We have referred ‘{o the English 
Law and to the principles which it has 
sanctioned and adopted in -similar matters; 
and we find from Bacon’s Abridgment, Title 
Leases, T. Volume IV, page 888, Doe versus 
Bliss, 4 Taunt, 775, that a lessor whdhas a 
right of re-entry on a breach of covenant 
not to under-let, does not, by wafving his 
entry on one under-letting, waive his right 
to re-enter on a subsequent under-letting, nor, 
under a covenant fof repairf, dees he, by a 
Waivor on one breach, bare hjmself of his 
right of re-emtry on a’ subsequent breach. 


There is nð fenasone why we shoeld not 
apply the above ‘principle, Avhich seems 
fofnded on equity and justies, and whiéh 
has the sanction of the highest authorities- 
in 'Englånd, ¢to the case*before us. And, 
according to is, the plaintfifs cgnnot be *per- 
mitted fo suffer, because they did not exercise 
their unquestionéd rights at the eaxliest time 
warranted b¥ the, c&nduct of the defendant. 
They fre, therefore, in time in sting as they 
have done for the cincelment gf the tenare 
on further breaches of the cpfenant.. 

: j " 
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‘So far, then, we should be inclined fo such essential Stipulations, and had injured ° 


give judgment at onée, on this point in 
favor of the plainti® But, at this poiut, 
Mr. Gregory comes in and claims the benefit 
benefit of Seoion: 78 ‘of Act X of 1859, 
tho latter ‘part of which specifies that, in’ 

“all casese of suits for the ejectment of a 
ape: or the cancelfent of a lease, thé’ 

“ decree: shall specify the ampunt of the 
“arroas sand if-gich amount, together with 
i interest, anå. costs of suit, be paid, into: 
“Coumt: Within 15. ‘days from the dato of* 
“'the decree, execution shall be stayed.” 
Mr. Allan, ow the otferhands for the plaint- | 
iffs, urges that he.has brought bis suit under 
Clause . 5 Sætion 23 of the Act, viz., to can- 
cela lease on accoum of non- -payment ofj 

. arrears of rent, or.on account of a breach | 
of the conditions of a contract, and that he | 
is gntitled to insist on the forfeiture, 

“Batitt is Temarkablé that the words in 
‘this Intter Clause “on account of a breach 
of the Conditions -of any contract”? do not“ 
occur in Section 78° at all, and we think 
that we are bound to treat Section 78 a$ 

-~ ifit applied, and was intended to apply, to 
cases such ns the one now before us. We 
think ` we should read the latter part of the 
Section on which Mr. “Gregory relies, as; 
if the words ran ‘in all such cases,” wiz. 
the casés contemplated by the earlier part. 
‘of tho Section which refers to persons desir- 
ous of ejecting a ryot. or of cancelling a 
lease on account “of noù- payment of arrears 
of vent. 


We aredy no means inclined to lay down 





the lessgrés property, tqbar forfeitme by 
merely paying in the amount of the arrears 
decreed agajnst him. But the. present case 
involves and supposes none of tleese coytingen- 


-cies.? And we are confirmed in’ our opinion, 


ey aes et? two cases decidadeby Divi- 
„sional Benches of our Court, one reported 
at Volume VI Weekly Reporter, pages 64-65,: ; 
| Act X Rulings, and the other lately, decided 

by our brothers L. S. Jackson and. Markby, 
J. J. on the llth of April 1867, Special 
Appeal No. 139° of 1867.* We do not go 
quite to the length of the opinion recorded 


in the first case, but the second case seems 
` exactly in point. 


The plaiitiff there sued 
to cancel a lease on failure of a special stipu- 
tation, and the ryot, out of the tenderness 
which the law has showed for his interests, 
was allowed under the Section quoted, to 
come in within 15 days and pay the sum 
decreed and so stay execution., It would 
seém that the same doctrine Has been recog- 
nised in Courts of Equity i in Fogland. See 
Story’s Equity Jurispruderfee, Chapter 34, 
Secéion 1315, where if fs said thita person- 
whe has broken a covenant may be relieved - 
of the penalty on payment of compensation, 
aulin spite of his own default. A pi 
Looking, therefore, to the cases already 
decided, to the language of Sections 782 Of 


a geueral rule or to say that, in all cases of, Act x, and to the principles ofe Equity acted 


suits of caneelnignt, theJatter part of Section 
78 is to operate igvariably in tho defendant's 
efavor as a bar to forfeiture, @providéd he. 
pays inethe amount of the” afrears within 
15 days of the date of the decree, It js 
qiiite possible to conceive a namber- of cases . 
in which the applieation of sua A Moelrine: 
‘would be *produptiv8 of the greatest fujnstice, 
In casts whero. a tenant had, covenamted fo 
plant trees, ôr 
embankmept# or sto dri àin, or to dig*reser- 
voirs, it woulde be unreasonable and unjust 
te permit adenafit who. had 1 wilfully brokey 


to keép `” ap, plantations, or’ 


J'an. and applied by the highest Courts else- 


where, we think we ought to allows the 
“ defendahts o benefit of the Section relied 
On ng. © ° 


In this: view the -appeal of the plaintiffs 
om Np. "41Gewill be decreed with costs, suba 


ject to the above proviso ingthe, defendants 
‘y favor. ai s 


The separate appeals of the defendants 
fad of the intervenorein Nos. 422 and 429° 
wifi be digmissed with costs. 





* See Vol,7, p. 874, 
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Á The 8th July 1867. ° | fiedting. Both parties put in vakalutnamahs ; 
. "ee - .and the appeal, which I may observe involved 

Lage Presen : *e ° > | some nice points of lawend fact, was ready 

` for trial. .On the case 


AS gs? 38 n 

AY ; . y Note.—Several pro- ; : i 

The Hon ble Sir Barnes Peacock, Ki, Chief ee ened by the coming Up for hearing, 
Justice, ang, the Hon'ble F. B. Kemp j Judge, calling for the the Judge dismisses the 
records of other cases, appeal as beyond time. 


d F? A. Glover, Judges. ith the file. 
a . 7 REE AE mie E H ee Iut of opinion that the 
‘Mei Se ti ino | Judge was wrong in doing so ;,and, moreover, 
Soppen (Rejection of at the bearing hat the appeal, according to „our rujes of 
after admission). prantise, is not beyond time. The endorse- 

“wd of 1864. © ment of the Amlah of the Deputy® Cellec- 

Coe DEO i tor, which is signed, shews that the copy of 


the decree of “the Court gf first instance was 

not delivered to the atforney of the appellant. 
‘until the 14th of «October. The lth of 
Novenfber was a close @oliday, aud the Court 
did not open until the 17th November, when 
the appeal was filed. ° . ; 


' The Judge, if he was of opinion phat the 
Amlah of his Court or. of the Court 
below had been guilty of any fraud, should 
have made an enquiry into the matter, and 
not have summarily deprived the appellant-of 
his remedy. : ys 


I observe: that the appellant lodged his 
stamp for copy of the decree immediately, 
and that he did bring to the attention of the 
Court of first instance the delay in obtaining 
a copy of the decree. It may be tnat the 
3 ee - opposite party, by feeing the A'mlah, was able 
Mr. A. z Iingham for Respondents. o get a borai the decree at an earlier date ; 
Bis- l-but that is no reason why the appellant 
d | should be deprived of his righ‘ of appeal. I 
would remand the case for trial. 


* Glover, J.—The only point for consider- 













Special Appeal from a decision passed 
“by the Judge of the 24-Pergunnahs, dated 
the 17th óf November 1863, rejecting an 
appeal from a decision of the Deputy 
Collector of that District, dated the 20th 
June 1863. : : 


Bharutt Chunder Roy and others (Defend- 
ants) Appellants, ~ 


versus 


Issur Chunder Sircar and others (Plaintiffs) 
Respondents. 


Baboo Mohinge Mohun Roy for Appellants. 


HELD by the majorit: of | the Court (Glover, J. 
senting) that an Appellate Court, after admitting gn 
registering ag, appeal and serving notice on the opposite 
party, has no power, at the bearing, to reject the appeal, 
upon the ground that it was not preferred within the 
prescribed period. 3 S : à Setanta 

. ation in this special appeal, is whether the 
Kemp, J.—Tuts. was a suit for rent ; the | Judge, after registering the appeal and 
amouft claimed was ruppes 2,931-12: „The | serving notice on the opposite party, had 
Deputy. Collegtor of the Sunderbuns passed a | power, at the hearing, to throw the case out, 
decree for rupees 1,473-1-4, interest 81-11-1; | on the ground that the appeal had’ been’ 
and damages at 25 per-cent., 572-14-8; total | preferred beyond time, .’ x 
rupges 2,137-11-4.- ʻi : co 
P A 7 PAETE ée eThat his appeal was long #eyqnd time can 
This decision was passed on the 90th | scarcely, I thiek, be questioned. The original 
‘June 1864. Thespecial appellant, defendant, | case was disposed of on the 20th of Jung 1863. 
appealed to thé Judge of the 24-Perguanahs, | ‘The appellant toolea copy of the decision on 
on the 17th November, on #stamp gf 100|-the 14th of October followfng, and that èt 

‘upecs. ‘There is an endorsement. the Wer-| was his. -owx° laches that “prevented his. 

naculfir on the bak of the petition of appeal | getting a copy, sooner is proved by the fact 

that it had been filed in | that. thee respondent obteined one*on® the 
17th of the previous September, or nearly a 


Note—This endorse- due time, and on a suffi- 
month Before. The appeal was lodged in the 


ment is not signe; ° 5 
Dut it appears ou cient stamp. The appeal 
that it is sufficient was registered _ vide 
gies art of the ` Section 343, and notice | buf asethis was” the” firs}, opea ,Court-day 

‘thereof given? to’ the | after the 13th, the appellant was iñ time if 


Code of Procedure. 

; ° “a Lower Court.- The par- he be allowed to count fros? the 14th of 
ties were summoned and a dpy fixed for a' Oftobef. pai oF 
e e e 7 e e 


a e ` 
Z e 

> 

e + . ` 

> ~ 


Judge’s Coutt on dhe’ 17th of November ;. 


ae 


ee ee o 
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Tt is argued for the special appellant that the,| 


Judge, by admitting the appeal to registry 
and-by serving notices on the other side, 
practically exercised this discretionary powers 
and allowed his time to be extended in ac- 


cordance witl»Section 833 of the Civil.Code;_ 
that the facteof his taking action in the -case. 


shewed. that „he knew the circumstances, 


and that he was not entitled afterwafds,, 


when the case énme ôn for hearing, to nullify, 
orderse previously given. 
that he was justified. I admit fully that his 
respohsibility, ns regards the rubookarees, 
sending for the nuthee of tke case, and 
ordering notices tôeke, issued, cannot’ be 
got rid of, on the plea that these orders 
were ‘giv as a matter of” courses arid 
that he had no personal knowledge of thé 
matter which was, as ugual, in charge of an 
officer of his Court. But, in this case, there 
Was no prima facie reason for supposing the 
appeal to be beyond time. The copy of the 
first Court’s order was taken on‘the 14th of 
October, and the appeal was lodged within 
time from that date. 
the record, as-it then stood, to show that the 


intending appellant had neglected to-take 


‘his copy for nearly four months after the 


original decision was passed; and had that 


éven been deducible from the records, there 


was nothing to show that the delay had not 


been “caused by the negligence of the 
Moonsiff’s Amlah.- The Act says that the 
limit of appeal shall be 30 days “exclusive 
of such time as may be requisite for obtaining 
a copy of the decree appealed against ;” and 
until the ease came up for hearing, the 
Judge could not tell whether this requisite 
time had been exceeded or not. That the 
petition’ was filed within 30 days (exéluding 
the days in which the Court was closed, viz. 
the 14th? 15th, and 16th, of the month) of 
obtaifing the copy is undoubted ; and; until 


cause was shewn to the contrary, the peti-. 


tioner could"fot be Yeprived of his right. 
But, even'adigitéing for the sake of arguméat 
that the petition was of the faæ of it out of 
tinie, {hat more than 30 days had‘elapsed, 
that is from the date ‘of obtaining the copy, I 
do not think thet the Judge should bg pwe- 
vented from applying the lawewhen the case 
came before him. e Such prevengion would-be, 
in nfy judgment, te encourage fraudgand open 
a door to irr&ularities,,of all descriptions. 
Practically, 
himself © Took into all the various petitions 
of appeal presented to*him. He mus trist 
the work*to one of his subordinates, and if 
that-subosdingée chooses to act dishonestly 


é e 
. i 





I.am opinion, 


There was nothing ot 





it is impossible for a* Judge, 


and recqive pétitions of appeal long after 
the time has expired, and‘to have the usual’ 


‘documenjs isSued® ip the Judge’s game, it 


cannot be right that the Judge iseabsolutely 
bound By the fraud of his officer or prevent» 
ed from applying a remedy sto a palpable 
wrong. 3 e 
"think that. the Judge was justified in 
what he did, and would dismiss ,tleis appeal 
with costs. eo - 
Peacock, C. J.—The question in this case 
upon which the two learned Judges have 
differed is, whether the Judge of the 24-Per- 
gunnahs was tight in rejecting thé regular 
appeal'after it had been admitted. It was 
rejected with costs upon the hearing, upon 
the ground that it was not preferred within 
the prescribed period. f 


Mr. Justice Glover is for. affirming -the 
decision of the Judge of the 24-Pergunnahs, 
and Mr, Justice Kemp . is for remanding 
the case for trial. I am ‘of opinion “that 
Mr. Justice Kemp’s view is correct. 


.. It appears that the appellant, who had `’ 


judgment pronounced against him on the 20th 
June 1863, filed astamp on the 24th June 
1863. What that, stamp. was filed for does 
not appear. The Judge treatsit as having 
been filed for a copy of the dgcree, It ap- 
‘pears that hè did not get his copy of the 
decree until the 14th Octoler 1863. Whe- 
ther there was any defy on the*part of the 
oficer of the Court in furnishing the copy 
of the decree we cannot tell, because the 


officers have not complied with the’ ordérs, ° 


either of this Court or of the Board of 
Revenue, by endorsing the date on which 
it was ready for delivery. But the Judge 
presumes that the appellant might have ob- 
tained his copy as early as the 19th September, 
-because the respondent obtained his copy 
on that day. I do not think that any 
reasonable. presumption: of that kind can be 
drayn, especially after the appeal chad been 
registereg ; but, assuming that the ¢8py 


décie was ready on the 17th September, 


was the appellant to go°every day from the 
date oh which he filed his stamp until the 
17t? September, to ascertain if the cop? 
was ready upon pain ofhaviag every day 
counted against him from the-day on which 
it was ready for delivery avith reference to 
the time for appealing ? : 


A e y = 
But even, if the appeal was not presented ` 


within 30 days exclusive of the time re- 
quigite for obtaining a copy of the *decree, 
e bg e i 
< : 

e 
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% 2ppeal in a book to be kept for that 
‘ purpose and called the Register of .Ap- 
“ peals.” . -e 


ESENE eE 

the question is whether the Judge Was right 
in rejecting the appeal With eosts when it 
came & in due c@urs@ to be hett. "Mr. 
Justice Glover says.:—“ I do not thik that 
“ the Judge should be prevented from apply- 
“ ing the law then the case came on beforé 
“him, Such preventione would be, in my 
“judgment, to eitcourage fraud and open 
“ à door to jrregularities of all descriptions. 
“ Practically, it is impossible for a Judge 
“himself to lookeinto all the Yarious peti- 
“ tions: of appeal presented to him,” But 
although it may be practigally impossible 
for the Judge to do so, the appellant ought 
not to be injured by his neglect. 


















he proper time for rejecting an appeal 
seel is to be before it is regisfered. If the 
Judge entrusts the duty of registering the 
apy bal to.an officer of jive Court @nstead of . 
dojng so himself (aud I say this without 
@mjputing any blame to the Judge, for there 
ani many duties which the Judge éannot 
pitsontlly perform), and the memerandum 
oj appeal is not drawn up in form gor is 
esented, afer the prqper time, the officer 
ght te refer the mattef to the Judge. 


‘Section 343 says: “ When éhe memo- 
t randam of appeal haf been registered, the 
I Appellate Court shall send intimation 


Let us.see what ought to have been done. 
Section 333 says :— - 


“ Appeals shall be made in the form of alli‘ thereof to the Lowér Court ;”? and Section 


& memorandum which shall be presented in 
“the Appellate Court within the period 
“ hereinafter specified, unless the appel- 
“lant shall show sufficient cause to the 
satisfaction ‘of the Appellate Court fo 
“ not huving presented it within such limit 
“ed period, thit is to say, within 3 
“ days if the appeal be to a- District Cour 
“ The days shall be reckoned from an 
“ exclusive of the day on which judgme 
“was pronounced, and also exclusive 
“ such time a may be requisite for obtaini 
‘* 9 copy of the decree appealed against.” 










“allow the respondent a sufficient time to 
“ enable him to appear in person or by 
t pleader on such day.” 


_ Section 345 provides for the service of 
notice on the respondent, Before that notice 
„can be served the appellant must deposit the 
tullubana. If the appeal can be subsequently 
rejected for want of form or. because it was’ 
‘not presented in proper time, those costs 
will have been incurred unnecessarily. 


e 
. Section 385 says -9 


“The pemorandum of appeal shall 


-“ in the following form or to the followjhg} | Section 346 says :— ` 


“Tf on the day fixed for hearing the 
“‘ appeal or any other day subsequent thereto 
“ to which the hearing of the appeal may 
“ be adjourned, the appellant shall not appear 
‘| “in person or by a pleader, the appeal shall 
be dismissed for defualt.. Ifsthe ner a 


“ of the decree appealed against.” 


‘And Section 336, which has not beer /re- 
ferred to in the course’ of the argu 
points out what the Judge ought J 





It says ‘:— 
“ ghall appear iu person or by a Plender, and 
“ the rer oat shak not appefr in perso 

‘ o by a pleader, the appeal shall be beard ° 


‘“ {f the memorandum be: not gdr 
“in ihe °manner herefnbefore preso jiked, 
“ tHe ‘Court may »reject it or may s'e 








« to the party for thepurpose of bein{/ cor- | “ ¢xparte in his abspnee?’ 
~ “rected, If the memorandum be no!’ pre- ‘Then Section 349 enacts :*- 9 o 


“ sented within the ‘prescribed pegio 
* no suficient cause be shewn fay the 
“ the appeal shal be rejected.” 


l nd 


i ay, 


Section 341 saps : “ When a memoj andum 
“ of appeal is presented in the prj scribed 
form and within. th® time allowed, the 
“ Appellate Court or. the proper officer of 
“that Court shall endorse thereon |she date 
“of presentment, ‘and shall regijiter. the 


ad 
e , e ve ` 
“ The „Appellate Court, after hearing ie 
“ appeal, ghall®proceed to fve its jwlgment 
“in the manner hereinbefore prescribed for 
“ giving judgment u Courts of original 
“jurisdiction.” 7). id 

‘Then Section 350 says :—se © o, 

E The Judgment may be for geonfiyming or 
i reversmg or modifying the degree of [the 

: pa 


i 
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“Lower Court. But no decree shal be |respongent obtained his @opy on that -day. 
“ reversed or modified, nor shall any case be | It does not even e*ppear that the. appellaitt 
“ yemanded to the Lower Court, on account| was allowed the “opportpnity of proging that 
“ of any error, def€ct, or irregularity, either | the decree was uot ready before the 14th 
in the decision or in any interlocutory | Octo¥er, the day on which he obtained it: 
“ order, passed in the suit not affecting the 


(13 

a7 i merits of the igi ortho jomadietion of the be caused by. holding that, whenever an åp- ' 
7 e = | peal is presented after tho expiration, of 30 
There is ng enactment that, the appeal may | days, the appellant must come, prepared to 
be rajected at the hearing upon the ground | prove, if necessary, that there was ‘sufficient 
‘that it was not presented « within the pre- | cause for the delay even though the appeal 
sere time. The ‘only Judgment that the | ought,to have been rejected at au earliar 
Judo can pags when the casé comes on for | stage, if the Judge had not been satisfied 
hearing is for conflaming, seversing, or modi- | upon that point before the appeal was regis- 

-fying the decree, not - for rejecting the ap- tered. R 


peal, '. å ° é 


It would bè a serious injustice to the ap- 
pellaut if the Judge by admitting and regis- 
tering the appeal ‘when’ presented after the 
presewibed time should put the appellant to 
the ‘expense of serving notice on the respond- 
ent and ultimately reject the appeal upon 
the gronnd ‘of its having been presented too 
‘late} and compel the appellant ‘to pay the 
‘costs of the respondent’s appearing by plead- 
er, which, if the appeal had been rejected at 
the first, would not have been incurred at all. 
It appears to me that the, Legislature in- 
tended that the appeal, if presented too late, 
should be rejected before, but not after, the 
admission and Yegistration of it. 


Great inconvenience and® expense- would 



























`I, therefore, concur with Mr. Justice 
Kemp in thinking that- the casamust be re- 
manded to the Judge of the 24-Pergunnahs, 
to hear and determine the regular appeal 
upon the merits.“ The costs of this appeal 
to abide the final result of the case. 


The 8th July 1867*. 


Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon'ble. F. B. Kemp, 
- W: S. Seton- Karr, L. $J ackson, and 


. Itis contended that the time of hearing J. B. Phear, Judges. 


the appeal is the first Opportunity” the re- 
spondent , has of pointing out that the'appeal 
is too late. “It may be 80. “But looking at 
Section 350, J. do not_think that the, Legis-, 
Inture intended that an appeal should be 
rejected at the hearing upon the ground that: 
‘it, was not presented i in proper time. . Great 
injusti¢e might be done! if at that time ani 
fippeal could be rejected’ upon the grouid: 
that it was. presented: too late, unless the 
appellant, Were allowed to prove at that 
- stage that theglelay was caused by his jn- 
ability to ‘obtain a, topy ofethe decree or 
that there was other suffigiept cause for ‘not 
presenting the appéal within the prescribed 
dime. ë è 
In this case, however,*the. appeal was | 
' registered, and.st.cught to, dave» been pre- 
i) ed ‘that ig was presented in proper time, 
havjng regard to all tise provisions of Sec- 
‘tion 8383, until the contrary was proved, and 
such presumption surely could not be, re- 
butted by* presuming that the appellant’s 
copy of the deĉree was ready for. delivery 
to him cen tie 17 th September, becguse. fhe * This judgment was delivered on the 17th April 1866. 


Appeal to Privy Council- -Execution 
‘of Decree—Section 4 Regulation 
xvi. 2797. 


Privy Council Appeal. * 


oe . . e e 
Joynarain Pattur? Appellant to England, 


versus 


“Russech Mohun Fanos Respondent 
to England. o 


lr. R. T. Allan dnd Baboos Kishen 
Kishot Ghose and Oomesh Chundgr 
Banerjee, for Appellany =, wee 


Messrs. R. V. Doyne, W. E. Peacock, and 
C. Gregory, and Baboo Hohinee : Mohun 
o Roy, fpr Respondéut. 








a hess. fae oe raed pa we $ 
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: Boe as a 
e After execution has once gone out under a decree of Peeciting the decree, or to stay execution 
the High Court subsequent]? appealed to Her Majesty |.on security being given by the appellant to 

in Counfil, it is beyoné the@ower ofthe High Gourt, | England, apply to case in which the party 

~ and not within the Scope of Section 4 Regulation XXI | holding’ the-deeree of the High Court has 
1797, to set aside the execution. oT got tle’ start of the appellant, to England 

° : .| by obtaining possession in €xecution, as 

This case originated wit a Petition fiom well as'to' cases where the appéal has been 


= y a 
the Appellant, which was as follows :— first, lodged. at 
, . - A . _ |e But.as a Bench of this Coyrt has ruled 
“Tar your petittoner preferred. an ap- the other way, it is necessary to refe the 
peal No. 333 of 1860 against -the- re- | mattelyto & Full Bench. . . 
spondents Russeek Mohun Bannerfie and 
others resident in Buredhalty,» laying the 
same at Rs. 10,000, which was dismissed 
on the 13th August 1864. From that order 
your petitioner filed an appeal to Her 
Gracious Majesty in Privy Council, „and 
the same was admitted on’ the Sth- Septem- 
ber: 1865 by Mr. Justice “Loch, “aid an 
_order for translation of the record. -was 
made. But before the institution: of- the 
appeal by your petitioner, the respondents 
took possession of the lands in dispute, - and 
retlized the entire costs in both the Courts ;, 
and on their cutting open the bund -of the 
disputed Burtollah Khal, the disputed and 
undisputed lands have been covered with: 
water, and your petitioner has sustained a 
heavy loss. Under these circumstances, the 
-respondents cannot be allowed to hold pos- 
session witlfout furnishing a security. 
Therefore your petitioner begs to present 
this application, and prays that the respond- 
ents be called upon to furnish security *as 
usual.” : -7 








































mam ee s e 
The judgments of. the Full Bench awere 
delivered as follgws:— e ° i 


e 

Peacock, C. J.—We should have been 
very glad, if we cold, to assist @he appel- 
lant in this case. But fis application comes 
too late: —- a 

Section 4-Regulation XVI of 1797 enacts : 
“<_Ty ‘onsés of appeal to His Majæty in 
“ Council, the Court of Sudder Dewanuy 
“ Adawlut may either order the judgment 
_& passed by them to be carried into execution, 
“taking sufficient security from the party in 
«whose favor the same may be passed for 
“the due performance of such order or 
« decree as His Majesty, his heirs, or succes- 
“gors shall think fit to make on the appeal, 
“or suspend the execution of their judgment 
“ during, the appeal, taking the like security 
“in -the latter case from. the party left in 
-“« possession of the property adjudged against 
“ him-:-but-in all cases security is to be given 
“ by Appellants, to the satisfaction of the Sud- 
“der-Dewauny Adawlut, for the payment of 
“ allsuch costs as the said Court may think 
“likely to be incurréd by thg appeal, as well 
“as for the performance of such order or 
“judgment as His Majesty, his heirs, dt suc- 
“gessors--may think fit to'give thereupon ; 
“and after reeeiving such securfty, the 
“Court of Sudder Dewanny Adawlut are to 
“declare the appeal admitted, and to give 
“ notice thereof to theippellahtaad respond- 
| “ent respectively, that theyengy, také méa- 
“sures, the ome to prUsecute, the other to , 
“defend the cause in appeal before Hjs Ma- 
“jesty in Privy Council, according tothe es- 
‘tablished mode of proceeding in similar 
“ cases.” ad . i . 


oa 


The opposite party was called‘ upon and 
appeared to show cause why he ` should 
9 20% „give security, and the -case was 
then referred toa Fill Bench by Louis 
Jackson, J., under the following order = 


Referring Order.—-Baboo Mohjnee Mohun 
Roy appears to shew cause; an® relies on 
5 Weekly Reporter, Mis- % ruling by Komp 
cgllaneous Rulings, page 13. and Glover, P, #.* 
versus Sierens. 5 eea to th e effect that, 
after, execution, 

has gone under a decree of the High CBurt, 
the party ju ppssession canot be called 
upon to give security under Regulation XIV 
vof 1797, and he, refers to another ¢ise, unre- 
ported, in which Shumboonauth Pundit, J. 
e 


ruled the same ching: s 7 é rity, or requiring the plaintiff to give securi- 
- It appears to me - that the prdowisious of | ty for fhe execution, exedtion Was issued, 
the Regulation cited, énabling the Sudder | and the land was given over.go the plaintiff 


- Court -either to take security from the purty | in éxéeution of his decree, #0 that nothing 
Racin aks ies . : 


Ld -@ — -. e B 


Now, yn fis case, befSte the appeal was 
‘preferred -ang before ány application was 
madè to this Court`to order execution*to be 
suspended upon the appellant’s givéng secu- 


“Saw - 


+ 
‘ 
. 
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remained to be done under the execu tfort. 
If we were to make an order in this case, 
we could not order the execution to be sus-" 
pended, because it has been éxecuted. All 
.that we could do would be to order the exe- 
cution`to be Bet aside or to award restitu- 
tion. Tha? appears to us to be doing more 
than we ùre authorized to do. Therefoye. it 
is too late to ron the appličätiof now 
made. ; chatt e 


Suppose the ia in this case, had not 
bee fi®m a decree relating to land: but had 
been® against 2 decree awarding - ai lac’ of 
. rupees to be paid ty the plaintiff, and that 
under an execution property had been seized 
and sold gud the amount levied and paid 
over to the plaintif in the suit, Gnd the 
- plaintiff had laid out the money ic an invest- 

ment upon a mortgage*for five years. What 
could thé Court do? Could we order the 
plaintf# to bring back the money ? Clearly 
not, 


Suppose the Court should order the platat. 
iff in such a case to give security or to brifig’ 
back the money, and he -could ‘not do so, 
could: we attach him for a contempt and put 
him into prison ? In such a case the Court 
could not enforce its order. 


It is said that. in all cases, if the Gout 
cannot act after execution has been executed, 
the plaintiff sutceeding -will be able to get 
execution before the defendant can stop. 
him by putting in an appeal, bécause itis 
urged that Section 4 does not require the 
Court to take the alternative pointed out 


until the appeal has been admitted. But we 


are not sure that that is the true construc- 
tion of the Section. We rather think. it 
. is no% That question, however, is not be- 

' fore us now ; it will have to be finally settled 
when it shall arise. 


Security for costs in - appeal and for the 
performances of such order as Her Majesty 
may think’ fit to give is to be given “i in, all 
cases of apjfeat’ to Her Majesty. in Countil. 
Now the words “in all cases of appeal” eau- 
not Mean cases of-admitted” appeal, because 
the Court are to require security “for the 

* payment @f£ all such cogts as well af. for 
“ the performance of such order or judgment 
“ag His Majestf, his heirs? or Ssuccessors 
‘may thinks fit "to give tlæreupon ; 3. and, 
“after receiving such security,” ‘arb to 
“ declare, the appeal admitted.” So that, in | 
cases of appeal, something at ‘any rate is to 
be done Jtefore’ tte. appeal is to be atimitted, 
namely, secugity is to be given for the costs 
to he. incurred i in the ey Countil., There- 


THES QVERKLY REPORTER. 


-power of this 










i ` Balings (Vol. VII}. 


fore, tke words “in cases of appeal” may 


menn cases Qf appesls preferred, and do not 
necéssgrily -mean ¥ in ecnses of apBeals ad- 
‘mitted,”- 


If the party igili fail tọ get his appenl 


‘ultimately admitted, the orfler for security , 


wif go, because # is only” gn or@er condi- 
tional on his appeal being admitted. „Ef ‘the 
appellant fails to give security, tise case will 


stand as if*there had heen no appeal, and the 
execution will go upon the appeal’s being 
rejecteg for want of the. security being pro- 
perly tendered, 


This apphenston will be. refused “with 


costs. 


Jackson, J.—After hearing the further 
argument which has taken płace on this 
point, I am not disposed to dissent from 
the judgment delivered by the Chief Justice 
and which is the judgment of the Court, on 
the point, that is, which has been submitted 
to the Full Bench, namely that, after exe- 
cution has once gone out, it is beyond the 
Court, and not within the 
scope of Section 4 Regulation XVI" of 
1797, to set aside the execution. 


On the other point, which has been thrown 
out by the Chief Justice, I wish to be 
understood as reserving my judgment. Tt 
is not before us to-day, and I have con- 


siderable doubt as to the construction of the 


words “ in cases of appeal” ang as to the 
meaning to be put® on the litter part of 
the Section. It appears to me quite possible 


that the words “But in all cafes” should 
there mean “ Be it understood, however, ` 
that the appellant must, before the appeal is 
admitted, take such and such steps.” If 
that be the true constructiog, sousidetio 
hardship, no doubt, will arise to persons who 
have lost their appeals in this Court. I 
think It Will be almost always in the power 
of 9 porsqns who have been successful in*this 
Court to defeat the. persons who are desirous 
of _ippenting” to England and of availing 
thémselves of the provisions of Seqion *4 
Regulation XVI of 1797, by taking out 
execution before the losing party can move 
in the appeal to England. I wish, therefore, 
tg have it understôod that .I reserve wy 
opinion on this particular point; Otherwise, 


I agree in the judgment. of the Chief Justice. 
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° Present: ee @ 


The Hon’ble Sir Barnes Peacock, Ki., Chief 
Justice and who Hon’ble F. B. Kemp, 
W. S. Setof-Kayr, L. °S. Jackson, md 


J.B. Phear, Judges. E 

Appeal to Privy Gouncil — Miscel- 
laneous Orders in executign of 
decree. ee 


Privy Council Appeal No. 858 of 1865. 


Musgamut Velaety Begum, Appellant to 
England, - . s 


versus 
Rugghoonath Pershad, Respondent to 
England. 


Mr. C. Gregory for Appellant, 


Baboos Onoocool. Chunder Mookerjee and 
Tarucknath Sein for Respondent. 


An appeal will lie fiam an order passed by the High 
Court in the MiscellaneouseDepartment in a case of 
execution of decree in which the amount or value involy- 
ed exceeds 19,000 Rs. as well as in any other case fh 
which the Court shall admit an appeal when the amount 
or value is below 10,000 Rs. 


This case was referred to a Full Bench 
by ‘Louis Jackson, J., under the . following 
A 


order :— G 
Referring Order.—Tuis is an application 
for leave to,appeal to HereMajesty fn Goun- 
cil against an order of this Court, passed *in 
a case of execution of a decree in which he 
_amount involved conslerably exceeds rupees 
10,000. oe 
ae . g 
T'was about to grant leave ivhen it was 


Sevesire’s Reports brought to “my notice 
TIL, Part, 3, page thata Divisional Court 
. A e 


y (present Loch and 
Glover, J. J.) had refused a similar appli- 
cation, on the ground that such an appeal was 





* This jadgment was delivered orally ou the 1%th 
April 1866. 
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-| not allowable: under the 89th Section of the 


Letters Patent by which this Court is con- 
stituted. = * Gage? S 

The learned Judges appear to have come 
to this conclusion, mainly becase the de- 
spatch from the Secretary of State, which 
accompanied and purported to explain the 
Lettørs Patent, did not specifically name the 
ee of this kind of ‘appeals among the 
changes introduced by the Chgrter in regpect 
of appagls to the Privy Council. 


The learned Judgés also refer to the Réeu- 
lation of 1797 eto a Construction No. 1102 
of the late Sudder Couut,eand to the Order - 
in Council of 1838. i 


It appears to me that,ein regard fo the ad- 
mission‘of appeals at present, we must , look 
only to the Letters Patent. themselves, with 
any further rules or orders made since their 
issue, nnd any construction thereof lay the 
Judicial Committee of the Privy Council. 


_ The words of the Charter, Section 39, are 
“any person may appeal to us in our Privy 
Council, in: any matter not being of Criminal 
Jurisdiction, from ony final judgment, decree, 
or order of the said High Court made on 
appeal.” - , à 


These words appear to me not merely large 
enough to let in appeals against orders made 
in execution, but purposely iħtendod to in- 
clude such appeals. . At least, if it had been 
desigied to employ .a form of words which 
should take in appeals in gsniscellaneous 
cases, I do not know what wider terms could 
have Deen-used. ; 


If it be right to use the despatch of the 
Secrecary of State as a help tô the juficial 
interpretation of the Charter, I may observe 
that he refers to one or two additions’ made 
to the previously existing rules, and cites, 
for instance, the rule admitting appeals from 
interlocutory judgments? (The*Gharter says 
prediminary or interlocutory guggmont, de- 
cree, order, or sentence). ‘ - 


Plainly, therefore, thats was not the’ only 
addition or alteration; and. the despatch: 
could ifot be cggelusive one.Way or the 
other. ė 6.2 

It certainly is hot for us 40 refuso æ right 
whit the Letters Patent appea® to confer ; 
and aa I ‘myself entertain no doubt on “the 
subject, I think it proper to refer toa Full 
Benth the ‘questién’ Whether, ander «the 
words cited, parties are or are not at* liberty 
to appeal to Her Majesty in Cosmcil. against ` 
‘orders of” this Court passed inematters relat- ’ 

e 
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O 
“ stitution of the suit and execution of the 
“ decree, as welle a8 questions relating to 
| © s@me alleged to haves been paid ŭn dis- 
© charge or satisfaction of the decree, or 
“í the like, and any other questions “arising 
4‘ betweerf the parties to the uit in which 
“ the decree was passed and*elating to the 
‘eXecution of the decree, sliall be ` deter- 
“mined by order of the Court ,exeéuting 
“ the-decré’, and not by separate suit ; and 
“ the order passed by*tha Court shall be 
‘* open to, appeal: Provided that if, upon a 
“ perusal of the petition of appeal and of 
“the order’ against which the appeal is 
“ made, the Court shall see “no reason to 
“ alter the order, it may reject the appeal ; 
“ and it shall not be necessary in such case 
“to issue a notice to the respondent before 
“ the order of rejection is passed.” 


Questions of the greatest importance may 
arise under that Section, and the order of 
the Court would be substantially a new 
decree in reference to such matters. Act 
VIH of 1859 was clearly before the Govern- 
ment when the Charter of the High Court 
was passed, inasmuch as the procedure of 
that Act is directed by the Charter to be 
followed. 


Therefore, whether they ‘had Section Ik 
Act XXIII of 1861 or Section 283 Act VIII 
of 1859 in view, they must Rave seen ‘that, 
by the Code of Civil: Procedgre, several ques- 
tions’ might arise fg, determiyation in the 
execution of n decree, which might involve 
m&ttera of considerable importance and con- 
siderable value ; and having that Code before 
them, they allowed an appeal “from any final - 
judgment, decree, or order” leaving out the 
word ‘‘decretal” which was used in connec- 
tion with the word “ order” in the Rales, of 
18388 relating to apfeals to Her a in 
Council. 







ing to execution of decrees, aud in ofe? 
matters called miscellaneous not _ being of 
Criminal Jurisdictiog. 


The judgment of the Full Bench s was 
delivered as oio by— 


‘Peacock, 0. J. —The question is, whether 
an appeal lies to “ter Majesty in Cowncil;| ‘ 
against an orger of this Court’ passed in 
a casa of-execution of decree in which the 
amount involved exceeds 10,000 ‘rupees.’ 
We are %f opinion that an appeal does jie. 


Seétion 39 of the Letters ‘Patent of the 
High Court gives afeappual* in any, matter 
“not being of criminal jurisdiction from | « 
* any’ fina® judgment, decree, or or ler” of 
the High Court * nade on “appeal, provided 
that the sum or matter at issue is- above the: 
amount or value of 10,000 rupees. 


* Thew is an additional Clause (Section 40) 
„which gives an appeal from’ interlocutory 
judgments, decrees, or orders. 


, -There are many things done in execution’ 
of a decree which may raise very important 
` questions relating to property of the value 

of 10;000 rupees and:upwards. Ifthe sum 
_ or matter at issue is not above that amount, 
the order would not be appéalable to Her 

Majesty in Council unless when the Couřt 

for other reasons may think proper to admit 
‘an appeal, , 


By Section 283 Act VIII ‘of 1859 it, was 
enacted that “all questions regarding | the 
“ amount of aħy profits which, by the terms 
“ of the decree, may have been reserved for ad- 
“ justment in the execution of the decree, or 
“of any mesne pr ofits or interest which 
‘* may be payable, in respect of the subject- 
“matter of a suit, between the date of the 
“ institution of the suit and execution of 

i“ the decree,.as well as questions relating to 
sums alleged to have been paid in “dik, ; 
“charge gr, *gatisfactaon of the decree, ôr 
« the like, shall pe determined by order of the 
“ Court exéchting the decreg, and not by 
“ separate suit, and the or dep passed by the 
tks Gott, shall be opén togappeal.” ` 
e That Seetjon" was repealed by Section 1 
Act XXIL of 1861, and it®avas re-enacted 

“by S Section If, which was as follows :—- 


Under these circumstances, there is no - 
doubt fJhagan appeal will lie from an order 
mage by this Couft in a case in the Miscel- 
laugous Department relating to the execution 
of a decree, provided the ‘amount or matter 
in issue excegds 10,000 rupees as well as, as 
hag already been stated; in any other case in, 
which the Qourt shall for any other rgasoifs 
S admit an appeal when th® amount or value 
, TAN questéons regarding the amountof any | is less than 10,000 rupees. . 

“ masne-profits which, by. the termg ‘of the | 

s decree may have been reServed for adjust- | It does not matter whether we refer to the 

© ment in the executio& of tiie decree, ‘or ®ld Charter or to theepresent one, because on 

« of ang’ Mesne’ profits or interest” which tifs point there is no substantial difference 

“may be pagable, in ‘respect of a subject- between the Sections of the old and new: 


he matter’ of a suit, between the ‘date’ of i in- Charters. ae vag ee ° 
` . e e a . 
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T The fth July 1867. e 
> ` Presénte ar Oe 
The Hon’ble Sir Barnes Peacok, Kee Chief 
Justice, aud the Hon'ble G. Loll’ and 
W. S. Seton-Kurr, Judges. 


e 
Sedtion,9 Act VI 6f 1862 B. C., 
; —Right of Measurement. 


se os * nse No. 402 of 1864 

Regular Appealefrom a decision passed by 
Mr. J. Anderson, Assistant Collector of 
Sarun, dated the 2nd September 1864. 


Baboo Run Bahadoor Singh and others 
“(Defendants) Appellants, l 


werTsUus 


Muloorum ewaree and others (Defendants) 
Respondents. i 


Mr. R. T. Allan and Baboo Onookool 
Chunder Mookerjee for Appellants. 


Moonshee Ameer Ali and Baboo Unnoda 
3 Pershad Banerjee for Respondents. — 
HeLD by the majority of the Court (Seton-Karr, J. 


dubitante) that a proprietor of an estate is entitled, 
under Section 9 Act VI of 1862 B. C, -to, measure the 


his estate, whatever the character or size of the tenure, 
or the amouñt of rent paid in respect of it. i 
Loch, J.—In both these, cases, we have 
only a simple law-point to decide, viz. whe- 
ther, under tħe provisions of Section 9 Act 
VI of 1862 Bepgal Legislature,  zemindar 
is entitled sto measuye the lands of any 
subordinate tenure Within . the limits ofehis 
estate, whether guch tenure be a putnee,e or 
mokurrurge, or kuown by any other name. 


In the first case, the defendants allege 
that at the time of the Permanent Settlement 
they held twenty-four villages as Bhikh-barat 
whichewas settled with them by Government 
in 1197 ; that in 1803, the plaintiffs gnoes- 
tors brought’ an action against them in the 
Civil Court claiming the estate as a depends 
ant, talook ; that a compromise was entered 
into undgr which it- was agre@d that the 

defendants should pay the Governfnent 
revenue through the zemindar who swoald 
receive,in addition 20 per cent. as malikana 
thereon; that in 1848, aftér the villages 
scom prised within the Bhikh-barat taloo# had 
been separately surveyed, disputes again arose 
which were-again settled by compromise, de- 
fendants giving,up to the plaintiffs three out 
_ of the twenty-four villages, the other terms of 
the former arrangemest remaining the same; 
that plaintiffs, in contravention of their agree- 
ment, now seek to measure the lands of the 
Bhikitbarat property with a view to enkanc- 
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i cing tke rent - which the defendants contend 


the piaintiff is not,entitled to do, because, Ist, 
the tenure is of a character which precludes 
meastrement ; and, 27d, the plaintiff is pre- 
cluded by his own. acts. from making the 
measurement, : ad 


Ths Assistant Collector, in hfs proceeding 


of cd September: 1804; held that, as the 


tenura of the defendant came under the desig- 
nation, of an under-tenure, the plaintiff was 
entitlsd to. make a’ mea8urement ° under 
the p-dvisioussof Section 9 Act VIeof 4862, 
Bengal Legislature. e 


In appeal thefirst petnt is admitted to be 
the real question at issue between the parties. 
Itis urged for the appellants thatethough the 
provistonsof Section 9 Act VI of 1862, Bengal 
Legislature, give greatly-enhanced powers to 
the zemindar, yet, reading the whole Section 
together, it is evident that the permission 
given by its provisions to the zemifidar to 
measure any lands of his estate relates to the 


-measurement of lands held by cultivators, 
‘aid not by middlemen ; that the law never 


intecded‘a zemindar to annoy and ‘harrass’ a 


lands of any subordinate tenure within the limits of ‘putuzedar whose rent ho -could not, under 


any circumstances, increase by measuring the 
lande of each village comprised in the 


-putnae ; that the tenure of the appellants was 


of asimilar character. It had been settled 
with the appellants at the Permanent Settle- 
mens’ as a separate estate with a fixed 
jumma payable to Government ; and it was 
only under the decree of the Civil Court in 
1808 that the talook was mde subordinate ` 
to the zemindar who now sought to make 
the measurement as a preliminary step to 
enhancement. š 


Ihave ‘carefully studied ‘the wording of 
the aw and find the words giving permission 
to the zemindar ùnder the provisions of 
Secvion 9 Act VI of 1862, to measure thé lands 
of Lis estate, are so wide tligt I am unable 
to restrict their operation tò ands in the 
decupancy of mere ryot® Wo doubt, a 


pytaeedar, Whose rent cannot be enhanced, . l 


world fecl verye much the annoyagce, of 
having the lands if his tenure measured 3 but’ 
sül] gircumstances mightarisegwhich might 
render such a*fraceeding necessary, and the 
late here cleasly,and unmietakeably declares 


-tlie zenfinday’s right to measure in Tand 


comprised within his estate, a tenure gr any 
(pars thereof, undess restrained frog doing so, 
by axpress is eure thé occupants 
of she lands. or. do L.thinkdhpt the suh- 
sequent words of the Section, which relate 
to parties who oppose or anpirise-hinder the 
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measurement in any way, restrict this powere 
And, indeed, if we read Sections 9 and 10 
together, we learn from the provisions of the 
latter Section’ what the Collector is required 
.to doat the instance of the zemindar, viz. 
to “ascertain, determine, ‘and record - the, 
tenures and ubhder-tenures, the rates of rent 
payable in Mspect ofsspch lands, and the, 
persons - by whom respectively the rents are, 
payable, “as well &s to measure the land and 
to asceftain and*record “the names of the 
persong im occupation of theysame. *The 
power, éherefore, of the zemindat to measure 
any lands of.any kind ‘within® his’ estate 
appears to me, under Ìle provisions of Sec- 
tion 9 Act VI of 1862 Bengal Legislature, 


to be unrestiicted. “e ° 


- On the second point, 1 do not think that 
the plaintiff is precludéd from making a` 









compromfses he has entered into at different. 
times with the defendants. They may have: 
the effect of barring his right to enhance, but 
on. that"point I do not expiess any opinion 
ag it is‘not before.us ; but these acts cannot, 
I think, bar his exercising a right now diš- 
tinctly declared by the law to belong to him, 
unless he be prevented by the terms of any 
contract; and as this is not shewn to us to 
be ‘the case in the present instance, I would- 
dismiss the appeal, with costs. ; 

‘The same order is. applicable to- appeal: 
No. 435 of 1864. 


Seton-Karr, 4.—I have felt considerable 
difficulty” in this case, and have referred to 
the Report-of the Select Committee which sat 
on this Law (Act VI of 1862, Bengal Coun- 
cil,) as well as to the speech of the mover 
of the Bill, in’ order to discover the object. 
of the amgnodment of Act X of-1859, to 
which the law in question’ was directed. 


The. Law, Act VI, was evidéntly intended 
. ot first further éo fnciligate the measurement 
of their land8 by the zemindar; ` and to, pro, 
vide for those*chses in which rypts absente 
‘themselves, aud would not identify thei 
lands.’ ° : E i p 
When the draft of Act VI. came to be 
Fevised by tI. Select Comittee, with rè- 
ference to the amendment of Section 26 
of thg. old law, ‘they wrote «i folfows :— 
“In. Section 9èwe have very ‘considerably 
“ iodMied, and we trust improved, Section 
“26 of Act X of 1859. We think that’ in 
* Section 9, ag it now stands,ave have defined 
* with mosg preci§ton and distinctness® than 
“are to be fond in Section 26 of Act X of 
“ 1859, who the persons are who haue the 


“ 
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e 
“right ofe surveying and measuring lands. 
“ In other respgets, Section 9 issn mere re- 
“ enastmgnt of Section @6, except im the 
‘concluding Clause which enaets that, if a 
“ryot after due notice does not attend and 
“point out the land, he shall n& be permit- 
“ted to contest the measurefhent made in 
“his ‘absence, or any -of ethe ‘proceedings 
“therewith connected.” gig. tA, 
* I do not; tIferefore, gather from the above, ` 
that the new law of 1862 enlarged the 
classes -0% tenures to which Section 26 of 
the. old law wag to be- applicable. The 
intent of the Select Committee clearly was 
that the persons who had the right of 
measurement should be more clearly defined, 


| and that (Section 10) the. power of measure- 


ment, when exercised by the Collector, 


-should be made more stringent and more 
measurement in this case on account of the.|. 


favorable to the zemindar. I am not pre- 
pared to say whether, under either the old. 
or the new law (Section 26 of Act X 
being expressly repealed by Act VI of 1862), 
the zemindar would have the power to 
measure the lands of a putnéedar. But this: 
is' a question which I need not decide, for it 
is not actually raised in the present suit. It 
would, however, be an example of the right- 
of measurement pushed to its extreme limit, 
for no under-tenure can be more absolute 


| or. complete than a putnee.. Her the pur-" 


poses of this suit, however, I hold that 
the Bhikh-barat mouzahs th digpute do. 
constitute a separate Stpendané *alook or 
estabe ; and I have doubts whether- the 
law intended that the lands of such de-' 
pendant talooks should be liable to mea- 
surement by the superior holder, such as.the 
zemindar in this instance. Iam not clear 
that.the law ‘intended to confer on him such 
powers of interference with defined stbor-° 


A dinate under-tenures of such æœxtent and, 


character.- I am inclined to think that the 
law intended to give zemindars the power 
to mease ql lands or under-tenures form- 
ing part of their estates, but not lands 
which, constituted separate and distinct, 
though dependant, talooks or estates held 
within other larger estates.” $ 

“Inéhe præent instance, the tenure, the 
lands of which the zemindar is anxiou& to 
‘measure, dates as far back as 1197; or 1790, 
aud comprises no less than 21 mouzahs. It 
is practically one complete estate within 
‘another and a larger ong. -: 


t 
t 


Moreover? it does “not -appear why. the 
zemindar should measure, if he. cannot en- 
hancé the'rénts, and I do not -see that en- 

` e 
e 
° e 


5 e 


1867.] o - Cuil T e THE WEEKLY RibPoRTĒR - Rulings. -ibl 








Poo a eae Fi] SPERE 7 - Se ee 

a hancement is-an object “‘avowedly aimed -at% ‘® gegement-has been or may be entered into 

in the present suit. ° e æ © « |“ wth Government.” _ f 
Lean still, howevet, conceive tases in| Daere, is a distin@ definition there of 

which a zemindar might have an bject in! whaz is meant by an estate, ` The plaintiff in 
making -a measurement, ‘quite apart from | this Gase isa proprietor of anesestate, because 
any enhancefgent of rents, if the law pér-'| he pays revenue, directly to»Government. 
mitted® him, to measure lands. I obgerve,| The defendant is not, a proprigtor within 
further, that thé object of Section’ 10 of, tlt definition. He fs entitled to hold the 
Act VI 4s, to help zemindars who cannos| land ata fixed rent. ‘That. does “not pre: 
ascertain who are the persons fiable to ‘pay | vent the plaintiff from having the right ta 
rents for the lartds. But no such difficulty | measyre it. It is true that the plaintiff has 
is. pleaded or experienced in this gnstance ;}a vary larg? estate. But that Gods not 

. for the persons are well kngwp, are in pos- j| affect the cage. The law ig not affetted by' 
session of their mouzahs, and are willing to | the sigeor dimension, a what is held. Re- 
pay rents. Meee ` ` į guletion VIII of 1798 declares who are the 

On the whole, then, I .feel so much un- | per=ons who shatl be assessedewith public 

certainty and doubt in the matter, that I revetue. - Section 4 dhaots that” “ the set- 
should wish the case to be argued’ before a], tlement, under certain’ restrictions and ex- 
third Judge ; and I, consequently, cannot, 7 ecputons hereafter" specified, shall’ be con- 
at present, give my assent tothe decision | eluded with the actual proprietor of the 
proposed by my Colleague, and I feel disposed | “< scil of whatever denomination, whether 
tó admit the appeal. - -| © gemindar, talookdars, or chowdries.”- 


Penke C Pa WAG VL OF 1862) The Begulabod then. Jays down rulba for 
(B. 0.) had stated that every Jandlord should | the purpose of- ascertaining who are the 
be eae to es yes estate of his | proprietors of the soil. The plaintiff in 
tenants, it wou have been: necessary to : : eT erate . 
consider whether the relation of landlord bie orayi in proprietor o£ ai catia ioi 
and tenant existed between the parties in | tentre. He is in the receipt of the. rents 
this case. But the words of the Act are | payable for this estate, although it is very 

A r > mad e- sx 
not to that &ffect. They are that “ every large, and although'the rents amount to a 
‘ proprietor of an estate or tenure, or other, Fe ath EAA d 
« person in receipt of the rents of an estate larga sum. If the plaintiff would be entitled 
“ or tenut, has a right of making a general | to measure any other lands held of him by 
‘survey and measurement of the lands | prescription at a fixed rate, the size ofthe 
“ comprised if such estate or-tenure or any. atate snd th ; e E blè bax 
« part thereof, unless restrained from doing | Ste and the amount of rent- payable can- 
“so by express engagement with tbe occu- | not at all affect the plaintiffs right to mea- 
“ pants of the lands.” sure, Ifhe has the right given to, kim by 

The first question to be considered is, | law, he has a right to enforce that right 
Whellfer the plaintif in this case is the pro- Se 
prietor of arkestate’or tenure, or a person in a ae 
receipt of the rents of an eslate or tenure.;|,enicrelng if. If the defendant. holds. at a 
I think if is quite clear that he is. Section” 'fixed-rent, the plaintiff has a®Tight to mea- 
ae XLVIII of 1793 progides as | eire the land. If thg ‘ren® is eliable ‘to be 

Oe. = E enhanced, -th? plaintiff has still a right to 
.  First,—Every five years, the®Collectors 5 te ‘as eia 
« df the -land revanue in the several zillahs | measure. What Ẹ now decide is that the 
“ are tò prepare a register ofe all the estates | plain{iff is'n proprietor of, aù egtate, and teat 

e“ in their respective zillahs, of whatever |'‘the size of it? or the amount of rent paid in 
fe dénomination or description,s the proprie- | + ° e. Pet ere . 
“ tors of which pay the public jumma or respect eof ii, does not,prevent kineefrom 
“revnue assessed upon their estates imme- | hatin the right to measure if under Section 

7 ' diately to. Gfvernment, ~ k 7 9 Act VE of 1862, Benl Tho T, 

“ Second.—By the term “ estate’ is to Be |pevefore, agreeewitl Mr, Justige Loch, and 
“ understood any land being nmlgooziree, fir e ho dacisi P the Ea; Co; Tae 
« or subject to the payment of public revenue, | YM the decision of the Bower Court with 


e 
witout being bound to state his reasons for 


«t forthe discharge of which a separate en- | the costs of this appeal, tt Oe 
SOT une = Se es aa) hehe, 
` ; z ” p E 2 ; . l oe . . 
° i = ° e. 
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Present : 


E Hon'ble F, B. Kemp and F. A. Glovér, ie 


Judges. ted 
Farol. ‘Byigence (to explain Deed) 


Viet 


Putnee Lease. 


Case. No. 20 of 1867... -e iy 


emar Apperl from a decision passed bye, : 
W: DaCosta, Principal’ Sudder | : 


: Mre 
‘Ameey of: Purneah, ‘dated the 29th sepr 
ember 1866. ` 


“Baboo Dħunput'Sin h Doog'ur Roy Baad or 
i (Plaintiff Appellant, i 
MSS pE ia ` versus BaF oy 
` Sheikh Jowahur Ali (Defondand ` 
. Respondent, ; 


át 


Métsrs. R. V: Doyne aid R. T. Allan, and. 


_* Babaos Onookool Chunder’ Mookerjee and 
` Bungshee Buddun Mitter for Appellant: ` 


„Messrs, LT. Woodroffe and C. Grego ts for, 
Respondent. 

` Parol evidėńco was held adinissible to explain a’ deed 
—e, g. to prove that a village not-included „in a patries, 
lease} was intended by the parties to be included in it. 

- Kemp; J.-—THE plaintiff is ‘tlie zemindar; 
the defendant the putneedar. ‘The object af 
the suit is to recover possession -of Mouzah 
Abdoollah- “buggar, - on. the allegation that 
this mouzah is iot inghided. in, tlie pino, of- 
. the defendant. 3 


‘1st:— Whether any ‘portion of the claim’ 


for wassilat is "barred | by ered and 
whaf portion? . 

‘-2nd.S-Was | Mouzah: Abdoélleh-nigghe 
ith dependencies included ig“ the ` defend- 


“ant’s putnee ? 6 


` 8A¢d.—What ‘is. fo quantity of nial and 
in the village ?, Pia ° 


„4th—What Lis ‘the sym acérving annually 
88 wassilat ? g 


5th.—sWhether interest prior to action cah 
be'allowed ? e œ - ; 


The Principal Sudder Ami, remarking 
that the second issua ought .to be:decided 
first,-observes that, -with. reference, to the 
: | evidence, ` the claim’ of the‘ plaintiff utterly 
fails ; that the putnee of Chandee Kutwa 
comprised in it the village. of Abdoollah- 


'nuggur, is proved beyond’ a doubt-for the 


following reasons :—~ 


1st.—The_ writer: of the, putnee potiah | 


'had - deposed that the defendant having: got 


the putnee of the properties held by.. the 
farmer, Rohumutoollah, objected at the time. 
of the = -exécition of the pottah that ño 


express mention had been made in it of 
- Abddollah-nuggur ; that Shomaree Chand, 


who was acting on the plaintiff's behalf’ in 
the matter of the putnee, - “satisfied ‘the ` de- 
fendanit’s _Scruples “by declaring. tliat “tlie 


` | villages held i in farm by Roltumatoollah were _ 


. The suit i8 valued at- ‘rupees 86,906- 1. 9, 
Selig includes a claim: for -mesne -profite: 
amounting to-rupees 57,554-7- 9. Lote 


The defendant’s_putnee pottah is: dated 
` the 9th Bysack"1262 Moolkée,: ` It is recited: 
“in the plaint’ that- thé pottih’ demised * the 
Mouzahs Chandee and Kutwa; that, 
color 'of*' the’ lease aud in collusion with the 
‘deihindaree amlal ‘of the plaintiff ‘the’ dg- 
fendant had ‘taken: possession of the ` conti. 


guous mopgdie of ABdoollah-nuggur; that 


the ‘plaintiff. digcovered this fraud on tae 
10th of Jinte 1865. ° The, ‘pleader’ for the 
plaintiff in his examinatiqn stated that the’ 
plaintiff and his father before him resided 
gt- ‘Moorshedabad, and were consequently not 
‘aware of the? raid practised>upon them, 

- The defendant, in his written gtatement; 
urs ‘shat the Plaintiff Hof, knawledge of. 
tlie: alleged Fraud prior.to thé 18th of. Jane 
186%; that - -he,- the defeydant, was. not 
acting ‘if collusion ‘with: fhe- plaintif s amlaly 
and’ lit ihg: ‘disputed *mouzah is copnpr sc 
_ in tho pafnee granted to the defendant © u: 

The Pjincigal Sudder Ameen, laid ‘down 
the followipg issues :— 


ne 


“under | 


giyen in putnee tò hime the defewtant. The 


‘orgl evidetice for the prosecution tlie’ Prin- 
‘cipal Sudder Ameen considered to þé tutoréd, 


and, when. weighed. with ‘the documenitaty 
evidence, was pr ‘oved to'be utter ‘ly false, 


‘2nd.—The rent payable by ‘the farmer fór 


the unexpired portion of his lease, inelnding’ . 


the »enton Abdoollah-niggur, was mate p. pay- 
able to’ the defendant from tge date of ‘the 
putnee, a‘ fact that corroborates the oral evi- 
dence for. the defendant that all the? villages: 
in farm tẹ Rohumutoollah were included i in 
the putnee of the défendant. 48 
-392.—Mhat the documents filed by the’ e 
fendant, which have been taken fromthe 
plaintjf’s zemindaree-serishtah, shew -that 


‘the plaint ®t has acknowledged that .the de; 


fendant. is the putneedar , of Chiniles atwa 
and Abdoollah-nuggur.- ww 

4th.—That if Abdoollah: -nuggur Pec not 
beeu included in-the defendut. s patnee, thé 
elaintiff would not have suffered the defend- 
anf to bold ‘wrongful ‘possession of" that 
mouzah for nearly 12: years ;.-that-no satis~ 
factory’ reason’ for plaintiffs long- silgice had 
bedh PrE 
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_ The “suit” was" dismissed’ with’ ,eosts, and 
without trying the other igsues, 
In fppeal it is cente&’ded— i 
Ist.—That ‘the pottah of the defendant 
does not confjain-any mention of Mouzah 
Abdoollah-nuggur, and the defendant is`nðt 
entitle@to ayy properties, except those ex- 
presgly leased to Ifim under the pottah, 
2nd.—That parol evidence should not have. 
been admitted to altar, vary, or add’ to the 
conteuts of the pottab. l ' 
3rd.—That the reasóns of the Principal 
Sudder Ameen for holding thet > Abddollah- 
nuggur was included in the putnee are in- 
sufficient. ; . A 
4th.—That the plaintiff had not -ndmitted 
that ‘the defendait: was the putneedar of 
Abdoollal-nuggur. i ` 
5th.—That the défendant, who was a ser- 
vant of the plaintiff, had colluded with the. 
amlah of the plaintiff and caused certain 
„papers to be written, admitting that the de- 


fendant was the putnecdar of Abdoollah- f- 


-nuggur ; that such papers-were not binding 
upon the plaintiff in the absence of any proof 
that they were written with the plaintiff's: 
knowledge and consent. BRS 

Gih —That Abdoollah-nuggur is an 
nslee or main village, and not a dakhilea or 
dependency Jf the other villages leased in 
putnee. No extraneous evidence can have 


the efféct of adding ,a village which is not |. 


comprised ‘within the*four corners of the 
pottah. : : e 
Tth.—That under the circumstances of the 
case, and looking to this fact that the de- 
fendant was the head mooktear of the plaint- 
iff. and to the proofs adduced by the plaint- 


s tiree judgment of the Principal Sadder 


Ameen oughtgo be reversed. ° 


We have heard. Mr. Doyne for the ap- 
pellant, and Mr. Woodroffe for the respondent, 
at great length. £ o 

In this” case everything ‘turas uponethe 
question whether it. was the iutentian off the 
parties that the rouzah of Abdoollah-: 
nuggur should be comprised ‘in the defeud- 
ant’s “putnee lease or..not. It fay by at 
once sdmitted that the mouzah is pot included 
eo-nomine iff th8 lense; and if the mere 
omission. were conclusive and. intentious 
and conduct .cafnot be looked to: or proved 
aliunde, then thé question we have to decide 
would lié- within: verf narrow limits ; byt 
evidence of every-mațterial fact. wisich will 
evable the Cour! to'agcertain the nature .and 

j e 


extent of the subject-matter of the pottah, 
or in other-words, to identify the things to 
which that instrument refers, is in our opinion 
admissible. -The. acts®of.‘the parties also 
may be explained by parol evidence. See 
page 68, Civil Rulings, Weekly Reporter, 
Volume V in the Full Bench case of 
Kasleonath Chattérjees appellast, versus 
Chfrdee Churn Banerjee, respondent. 

Itis concéded that the defendant has been 
in possession of the dispwted mondth for 
nearly 12 yegrs, during the life-time of the 
father of te int, and for some, years 
after the -plMntiff attained smajority. It is 
allegade that thè platntfif did not ` become 
awara of the fraud tliat had been practised 
apon kim until,in June 865, andhe attempts 
to excuse this ignorance by stating ‘that he 
resid2s at Moorshedabad, the disputed pro- 
perty being situated in Purneah and managed. 
by- Nofussil ` umluh, who colluded pith the 
defenant, who was also iu the service of the 
pliinciff. i ‘ 
There is, we may observe, no proof whatever 
on the record that the defendant was the 
mooktear of the plaintiff, or that the mofus- 
sil anlah of the plaintiff colluded with the 
defendant. -Such a state of things appears 
tous to be very improbable, the defendant 
being represented to be. a Mahomedan - 
zillalr mooktear and the amlah being Hindoos. 


Ag to the period when the plaintiff dis- 
covered the fraud, a very important feature 
inthe case, we hold that- it is. not true 
that 1e first became: aware of it in June 
1865. for we find that, in a suit iw June” 
1864 towhich he was a. party. sui-juris, 
the defendant’s putnee was described in the 
pleadings as comprising Chandee Kutwa 
and Abdoollah-nuggur; and althopgh-io 
that suit the defendant in his writtey state- 
ment vaguely hinted that it was doubtful’ 
-whether such was the case, he took no 
Activa steps to expoge the alleged fraud- 
until in December 1865, when* fhe period 
of litiitation was ‘on ‘he: pointe bf running 
ous. en bane 
Again, it is-adgnittéd’ that, Abdobllah- 
nuggur was comprised in the farming: lens 
granted fo Rodemutoollah, © te. term o 
whiea lenge had still three years to -run 
wher the putneg Was givey to the éefemd- 
ant: Now the’ villages: of Ch@ndee Kutwa 
and A'sdoollah-npggur are not registered 
with sepitate,jummas, and the pleifitiff has 
filed no zemindar’s papers to shey that the 
jummas are ‘distinct. They illagé-includ- 
ing Abdoollgh-nuggur were |eused With a 
7 x e ae ee 


. . 
. 
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lump jumma to Rolinmutoollah. The ge- 
fendant paid a bonus sind agreed to ‘an 
advance of 50 rupees over and above the 
jumma payable by tfe lessee, which may be 
fairly held to have represented the full ussets 
of the demised properties. In the putnee 
pottah, although Abdoollah-nuggur is nót 
mentionede" eo nomye,” it is distinctly re- 
cited that the putheedar wns not ® to” 
eject the lesseeewithiu the term-uf his lease 
whiche had thea three years to run, but 
was to receiye the reul from him according 
to tife terms of that lense. At the time 
the piitnee was taken, the @fendant ob- 
jected to the omissiqn of*ihe mongah of 
Abdoollah-nuggur by name, and was told 
by the amleh of the plaittiff, who granted 
the lease and whose authority to do so has 
not been questioned, that, as he took what 
the lessee took, the omission was immatecrinl. 
Nov, it is clear that if it had not been the 
intention of the grantor that Abdoollah- 
nuggur was to form part of the putuee, 
the jummah payable by the lessee“ pro rata” 
for,that mouzah would not have been made 
payable to the grantee of the putnee, the 
defendant, but to the lessor the zemindar. 


The defendant has filed the following 
documents, which prove that he has all along 
been recognised os putneedar of the dis- 
puted mouzah, viz, an amuluamah ad- 
dressed to the fyots which makes mention 
of Abdoollah-nuggur. ' 


’ Petitions under Regulation VIII of 1819, 
the putnee Imy, praying for the sale of 
the putnee for default in paying the rent, 
in which petitions Abdoollah-uuggur is 
mentioned ns owe of the mouzuhs comprise 
ing the putnee. 

Several letters addressed to the defendant 
on the occasion of the Poonia. 

Itlanamahs and istahars, some signed by, 


the plaintiff, ° noe 


Jumma-wassi®bnkees of former zemih- 


dars. “i % . 


The nmulnamah is n dopy, but the ori- 
ginal isin th®.record of tl suit réferred 
to ahove, to whjch plaintiff eS en party. 
NOWijrion was maken to tha ređèption,, of 
this document in the Court below. The 
copy wa’ raken from thig Court, Where the 
record of ethat,,casé is” depositede ‘She 
amuluamoh Was” signed by Mr. Cave, the 
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sutburakgp of The pergunĝah, and if is a 
document whieh woutd be within the scope 
of ie wafhority of A siftburakar . to" issue. 
The pé@titions under Regulation VIII of 
1819, and for the correctness $f which the 
zemindar, the plainwiff, is under that Regn- 
lation primarily responsible, shew thag for 
a series of years the defendant Was treated 
as pulneedar of Abdoolahnuggur. In the 
face of all this, we are asked to believe 
that for eleven years and eight mouths the 








b 


defendant was permitted to enjoy a wrongful 
possession of this valuable mouzah, simply 
because the plaintiff, being an absentee 
zemindar, was not aware of the fraud prac- 
tised upon him by his mofussil amlah. 
-We cannot believe that the plaintiff was 
ignorant of the fact, nnd at all events it is 
clear that he was silent for eighteen months‘ 
after he had, beyond doubt, become fully 


aware of the fact that the defendant was 


This conduct 
is not consistent with the assumed ignorance 


in possession of the mouzah, 


of facts which the plaintiff sets up. 

It is not for this Court to presume fraud, 
aud the plaintiff hag entirelf fniled to prove 
ang fraud or collusiof on the ‘part of the 
defendant In this view of the case, being 
clearly of opinion that it was the intention 
of the parties that the disputed village of 
Abdoollah-nuggur was to be included in 
the putnee, also taking into cousideratien 
Jirst Ufat the defendant bas geen in long 
«and undisturbed possession of the mouzah ; 


$ secondly, that he paid an advance on the 


farping jumma whfch, we mustussume, in 
the gbse@ce of any evidence to the contrary, 
represented the full ass@ts of the properties 
leased; and à valuable consideration for the 
putnee ; and, lastly, that his conducts uot 
tainted with fraud or concealment of facts, 
we covfirm the decision eof the Principal 
udder Ameen, aud dismiss this appeal with 
costs andsinterest payable by the respoad- 


ent. 
e 
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i +0 A Cs 
eee eo under Madhub Ghose foi 
a ~The Sth July 1867. z es lee ‘Baboo Chunder Madhu oše for 
l em yi eee cy T ule 
a “, Preset z SES Pd og ty ens y 
+. x Sý - 
"8. °° "| Baboas Daoakoal " Chunder Mookerjee, 
The Pon be % Se EDAN F. A Glover Kishen Bucca Mookerjee, aug Romanath 
®©: | Judgese .- f x. 
3 ee a i a ee ; we for Respondentse 


Hindoo Law-—Alienations ky Hindoo 
. Widow — Sult by Reversioners — 
Adoption (Kritima form)—Succes- 


sion.) ae 


Special Appii: from a decision passed by 
| Mr. H. R. Madocks, Judge of Bhaugul- 
- pore, dated'the 6th August 1866, affirm- 


i ing a decision pàssed by Baboo Nurottum 


Mullick, Principal . Sudder Ameen of 


“that District, dated ithe 26th August 1865; 
Case’ No. 2488 of 1866. 


. Mussamut Shibo Koeřee and.others l 
(Defendants) Appellants, 
e versus : ae 
e 
9 ee i. s Fay 


Joogun Singh aud others | (Plaintiffs) md 
others: (Defendants) Respondents. 


Baboos Debendro Narain Bose and Kalee 


`a- R ° Prosuno Dutt fay Appellants. P 
CERETTO WEN ` ; 
Baboo .Onookool Chunder 

7 Respondents. E. 


Mookerjee fow 
2 K ” 

Case No. 2822 of 1866. e 

ne ° 

eae Singh and ethers (Piaintion), 

e ° . D Appellanti ' * 


e VETSUS. 


i 
e 
-0 > 


l - @ 
Mussamat ‘Buaunt Koeree ae others . 


_ Defendants) Respondents? 





° Declarations of title may be. grantet to reversioners 


and alinations by a Hitidoo widow set aside "amring 
the wicow ’s life-tifie, although possession Oftliesestate. 
itself will not ordjarily be given. à ° 


A w-dor in the Mithila prowmce is capable of adopt- 
ing in zhe kritina form wane her ane consent. 


A scneadopted in tho krima form. a the Mithila 
provinze, does not become a, member of the adopting 
family so far as collateral» heirship is concerned, the 
relation of kritima for the purposes of inheritance ex- 
tending to the contracting parties only. . 6 +. ae 


A kritima adopted son, when adopted by a widow 
with œ without the authority of her husband, cannot 
in any case succeed to more than his adoptive mother’s 
property, and has no claim to that of collaterals.. 


Gover, J.—THese suits, together with a 
third which has not been appealed, were 
brought by certain reversionary heirs of 
one Kanhya Dyal Singh, for a declaration 
of tkeir right to succeed to.the property of 
their deceased relative, and to*have cancelled 
a mckururee lease. executed by the widow 
Busant Koeree, and a titmleeknamah by 
which she had made < over the entire property 
of her husband to an adopted sof Gunga 
Pershad, 


Hindoo widow, she find no *Taoht to grant 


their allegations being that, as a 


the mokururea there Being a0 “necessity for 
the elienation, fhd*that the tumlgeknameh was 
| | inva id, Busuut Koer ee having yo author ity 
from her pusband to adopt. Fy 

$ simian the natufe “ofethe plaintiff's 
rela: ionShip to eKanhya Dyal „Singh, on 
whizh te decision? of ‘one of these appeals 


| will eventually have to turn, it will. be 


e o 
£ 
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Bute Defore "going. into the claim$of the ° 
different reversioners, it willbe as well t 
dispose of the tasa of the widow, Busunt 
Koere®, the speciaf appellant in anit No. 


2488. © 


, Both the ‘Tawar Courts found that the 
plaintiffs, that is, those. claiming, through 


` Hise (Vol. VIII. 








necessary to consult the accompanyjug 
genealogical tree, the correctness of which 
is admitted by bothþarties, 
l e 

` 


e 
e 
Kanbya Dyal 


e . 
mgh (adgpte& son). 


~ 


Hør Gobind Singh 
Hur Dutt 
* Doola 
Duijeet 
Chowdhry 


l 


Meherban 


N 


=) 
Bolakee 
e 


t, 


iff in No. 2488. 





~ 


Chundee Dut 
Plaint 


i 
Sheo Dyal 
a a 
l 
Moheepttee 


| 
I 
inne 


Piainugs in No. 2488. 





| 
Rodeo 


I 


. Gireedharee 


Nehal Singh 






Koeree to mlopt was proved; 


the tumleeknamah was void. 


Sheo Dyal, were the nearest reversioners and 
entitled to sue; that no permission to Busunt 


thet, in any 


case, n son adopted aften the “ krittima ” form 
had no right to succeed to Kanhya Dyal’s 
property ; that the mokururee had not been 
granted for any “legal necessity, and that 


The widow appeals specially, urging— 


“(1.) That the Judge ought to have de- 
cided between the different sets of rever- 
sioners, and have at least | given her her costa 


against those who had not “succeeded i in mak- 
ing outa title; that she had been unnecessa- 
rily harassed by three different suits for the 
same cominon object, and ought not to have 
been made’ to pay jthees different sets of 


costs. 


(2.) That the 
widow being still alive. 


suit is premature, the 


(3.) That the Judge should have given 


Gujun 


| 





reasons for 


disbelieving the- adoption of 


Gunga Pershad instead of merely endorsing 
the first Court’s opinion. 


Jeebun 

I 
Soorut Singh 
SAEN 


—- A a 


Jungul Singh 


Rujua 


e 
tt, 
Jorawar 
| 
SN 


e 
A. 


| Mancar Singh 


————. 
———~ 





pe 


his widow Busint Koeree, 


. 
ES ~ 
adic Kishen 
e 


Chowdhry Kunhya Dyal, 


* Doola Singh 
Duljeet Singh 


Ce, 


Defendani in both suits.- 


Shib Dyal 


~ 


Hureal Singh 


ee ee 


Ujeet Singh 








Plaintif 
in No, 2822. 





nee 
| 
Bishen Dyal, 





— 
Harnath 
. 
a 8 


Kishen Dyal 


e 
e 
al) 





(4.) That 
thg Principal 
dence called 


special. appetlants applied to 
Suddereeimeen t have evi- 
for in support of the necessity 


to'gr ant the mokururée ; that the, Principal 


Sudder Amee 
that althoug} 


n refused the application, and 
1 the point was pressed on 


appeal, the Judge took no notiee of it. 


And lastly, that one of the propertiggae™™ 


‘nclfded in the turtleeknamah, waa special 


| appellant's own streedhun froperty 


could not be c 
Dyal. 


and 
laimed as belonging. to. Kaahye 


one oP these Gbjections appear fo us of 
any J foreg The three sets of plaintiffs were 
afl fndoubtedly relatives, more or less remote, 
of the special appellant” husband, and all 


had a? distinct, 


interest in setting aside’her 


aliefation of the property. They coulg not 


have sued al 
own interests 


together, in eds much as their 
in the property were antago- 


nistic ; their commen objec was no doubt 
to cancel the alienations and to disprove the 


tdoption, but 
théinselvgs de 


exclusion of the otliers: 


their separate object was to get 
clared heirs to the estate to the 
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As to ‘the sui? being premature, ‘it lins 
boeri frequently ruled by, this Cout. that 
declarations of titlg cag - be * gragijeds to 
reversioners and alienations:set aside doting 
the life-time of the widow, although posses- 
sioni of the estgte itself will not ordinarily, 
be give Awd so fat as the special appel- 
lant is concerwed, the plafntiffs had aa un- 
doubted right to sue; whether, as amongst 
themsel ved, the question of - prefegential heir- 
ship besor be not premature is a different 
matter which may be discussed, if hecesaary, 

hereafter. : 


With regard to- the third Sbjection, We 
find that the Judge did give: his opinion ds 
tò the validity of the: adoption, and his 
decision that no valid ‘adoption in the 
Duttaka foym was proved’ is a finding’. of 
fact with which there is no interférerice in 
special appeal. - 





of enccal TERP ; as moreover the. case hag 
been very. fully argued on thè principal ques- 
tion involved, and as the contending parties 
desire to have judgmeft on the issue of 
propirquity, we consider it advisable to 
decide the case without reference to what 
may-ar may not be hereafter. © 


Npv the special appetlants clai through 
Doola Singh. Doola 
© Note—The word Singh (viđe “genealogical 


“ natural” is used in 
the Mitaksbära senge, tree) waS the nf&tural 


f sou of Jungul Sigh, but 
d 




































was, tis allegd, adopted into the family. 
of Eur’ Du®@ Singh, ea fescendant of 
the taisd son of Jeebuf Singh, the.com- 
mon ancestor, the adoption being made 
by Hyr Dutt’s widew after “the death 
of har husband. Aud if Doola Singh 
did, by this adoption, became a member of 
his aloptive mothér’s husband’s family, the 
speciel appellants dre undoubtedly eleventh 
in decree from Chowdhry Kanhya Dyal, and 
are cme step nearer of kin to him than the 
speciel respondents who claim ‘through Jun- 
gal Singh: 


Ths wliole -question,. therefore, turns on 
the mature of Doola’s adoption. p 


That Doola Singh was adopted by Hur 
Dutt’s widow, after the “ krittima” form of 
adoption, is not denied by the special respond- 
ents. But it is urged thag the adoption, 
was rot sanctioned by Hur Dutt, no permis- 
sion to adopt having been given, and that 
even, if the adoption Had been permitted, æ 
son melopted in the “ krittima”*form does not. 
become amember of the adopting family, 
and cannot succeed as heir to collaterals. 


We ċán find no mention in the record of 
the special appellant’s having petitioned the 
Court of first instance to summon any parti- 
cular witnesses; hor can the special appellant’s v's 
vakeel shew us that any such petition was’ 
“ever made. 


And lastly, we find that, the ER appel- 
lant io the tumleeknamali distinctly stated 
that totzah Rugoonundunpor e, which she 
now claims „as her “ streedhun,” was part of 
her late husbind’s property. 

This was an admission against her own 
interest, angif not acgally concluding her, 
was at all events a very strong piece of eti- 
dence against her present contention, : al 


Both the Lower Courts took that view of 
it, and there is no ground for our interferi ing 


with their decision. There is no proof on the record of Hur 


Dutt’s permission to adopt; the poinf was 
never raised nor- tried. Baboo Onookool 
‘| Mookerjee, for the special respondents, con~ 
‘tends that the, special appellants never 
alleged that, Hur Dutt ever gave such per- 
mission, and that, ther€fore, be elients were 
.noœ bound to deny the validiey 3g fair of the 
adoption. It @s true*that no merition is 
made in the plaint that Hur Dutt gaye his 
wife leave to adopt,e but ‘Doola į is mentioned 
in tha genealogical tree filed by the plaints 
iffs as Hur Dut@s adopted gon. And -we 
soft he plaintiff's case, sufficiently dis- 


Special appeal No. 2488, therefore, is 
Tsmissed with costs; ` e usd °, 


We now. come to the appeal preferied by 
tlie plaintiffs, Bishen DIN and others, 
(No. 2822). a P 


And as* between these parties and those 
claifning through Sheo Dyal, we Itve ehad 
some doubt as ‘to wether their suit should 
riot be considered prémituree the widow 
being’ ‘yet alive, with the’ power®whiclyall 
widows’ lava of alienating he, husbarid’s 
estate for á provéd legal necessity. Such a 
necessity might arise ; there might be various 
contingencies wlich Would dispose of these 
coùflicting claims before ‘the widow’s death 
and so render a decisidn’ useless, AS; how- 


closgd’ this ground of actéon, and ¢hdettfe 
def§cdants, if ‘they denied the®fact of such 
petinissiOx, were bound distinctly to J averse 
the plea. * Basides which, it has been held 
-by fimny authoritits thit a widow jn Mithila 
ever, the - objection Kas never beef ‘before | is capable of adopting in the s*krittidia” form 
raised, gnd i is. not now taken in tlie petition without her,husband’s consents? 


ial - si * \ . ° y 


e Ze. mR i g oN 
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Our decision, however, on the distinctness 
or otherwise of the plaint is comparatively 
unimportant, as we are of opinion for the 
following reasons th&t n son adopted in the 
“ krittima” form in the Mithila province, does 
not become a€nember ot the adopting family 
so far as colltteral heirship is concerned, the 
relation of “krittinga’? for the purposes of 
inheritance extending to the contracfng 
parties only. o 


We will ‘assitme for the rensons above 
givensth@t Doola Singh consented to thé’adop- 
tion, end also that that nal by Har 
Dutt’s widow fooke place ig te usual form. 
No particular ceremonies would appeđr to be 
necessary ‘9 such an adoption, nor would 
any particular age be@ixed. ° 


* Now Macnaghten, inghis work on Hindoo 

Law (Chapter VI on Adoption, Wilson’s 
Editio page 79) says :—*“ In Mithila where 
“ the “krittima” form of adoption prevails, 
“ there is no sort of restriction except as to 
“ tribe; but he (¢. e. the adopted son) as 
“ well as his issue continues after the-adop- 
“ tion to be considered a member of his na- 
“ tural family, and takes the inheritance both 
“of his‘own family, and of his adopting 
“ father” (Vide also 3 Select Reports 307). 
Again :—“ Another peculiarity of this species 
“ (i. e. the “ krittima’’) of adoption by a widow, 
‘ig that the pesson so adopted, does not be- 
“ come the adopted son of the husband, even 
“ though the adoption should have been per- 
“ mitted by him.” And again :— The rela- 
“ tion of “krittimn” son extends to the con- 
“ tracting parties only, the son so adopted 
“ will uot be considered the grandson of the 
“adopting father’s father, nor will the son 
“ of the adopted be considered the grandson 
“of his adopting father. He does not in- 
“ herit @ollaterally.” 


In Sutherland’s Synopsis of the Duttuka 
Mimangsha nd Deẹttuka Chundrika, the 
standard Hifidoo text-books on adoption, we 
find as a glass fn Section VI, 67, Section tI 
18-19 of those works, the following :— The 
“ <Dattuka’ adopted son cenges to have any 
“claim on tife family or® estate. This rule 
R would notepply to the ‘grittimn’ seopted 
tson, who would necessarily be the son of 
dp fpihers.” "Again :—€dtho oy ts 
“ (Duttuka teat i$) inherits wot only ofXhis 
“ adeptive father, but likewise lineaJly and 
*collatawally of the near’and diant kins- 
“ men of that person., £hjs rile would pot 
“apply eto *thge+ krittima’ son as Usually 
“ adopted in jhe Mithila country.” 

ba 3 
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Pad 
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And ggain {Note ł8,%page 228)* “the. 
“e krittima’ son as ysually affiliated in the 
“ Mithila cofintry, gvould indeed take the 
“ estat@of his adoptive ather, but continues 
“amethber of the family of his natural 
“ father, and is not regarded as prolonging 
the line of his adopter.” 


And again (Note 21, „page229) “in the 
“ Ovaita Nirnaya, Vaeshpati Misra deélares 
“ that no relation obtains between the krittima 
“ adopted son and the fathey of the adopter, 
“ from which it is inferred that such adopted 
“son cofld not inherit of that person and g 
“ fortiori-from the collateral kinsman of the 
“adopter. The same inference in fact re- 
“sults from the krittima son in question not 
“ being considered a member of his adopter’s 
“ family.” $ 

In Colebrooke’s translation of the Mitak- 
shara, we find the following note. (see Mitnk- 
shara, page 355) “The son adopted in the 
form adopted in this Section, ¿. e. the krit- 
tima, does not lose his claim to his own 
family, or take the surname of his adoptive 
father.” “19 i 


-715 


And this view of the case was taken by ~ 


the Sudder Court in the case of Sreo 
Narain Roy, 27th July 1812, 2 Select Reports. 
27, where it was ruled that the person 
adopted by the wife as her son, does not 
become the adopted son of her husband, òr 
succeed to his property, though the adoption 
should have been permitted Sy the husband ; 
bug as her son, he ewill succeed to her 
property. ‘ 
And the High Court in the ĉnse of the 
Collector of Tirhoot versus Huns Pershad 
Mohunt, 6 Weekly Reporter,- 509, ruled 
that, under the Hindoo Law current in 
Mithila, a son adopted by a widow jn tl 
krittima form wold not, by virtue of 
such adoption, lose his positin in his own 
family, nor would he succeed to property 
left by the husband of his adoptive mother, 
but weuldde considered her son, and entitled 


to ssicceed to her only. . 


“rk Sttange’s Hindoo Law, Volume II, 
page 283, « “ Kkrittima ® adoption is spoken 
of in the following terms :—“ Krittima, the 
“ sdh made. In point of ceremonial, itgs the 
“same witlt that of the Buttwka, omitting 
“ the sacrifice or burnt offering which is not 
“ performed at it. Succeeding partially to 
“ the adoptive rights, his connection with, 
‘his natural familyeby which he has never 
* fh fact Been more than tacitly relinquished, 
“remains to the. son made ia full force. 

e 


e. : 
“ guishes him from .the on 
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“« And this amongst others things * distin- 
given. Initi- 
“ atio into the Smily -of the adopter is 
“not practised where ‘alone this form of 
“ adoption is gt this day, gener ally speaking, 
“in usg, namely in thg Mithila country 
“ whatever might de its effect if performed 
“in assifmidating it more to thet of the son 
“given especially im the event of its not 
“having previously -taken place pin the 
“ natural family of the adopéed, In Mithila 
“also the widow is as of right at liberty 
“to adopt without special authority for “the 
“ purpose, the adopted in this case succeed- 
“ing to her exclusive property only, not 
« to that of her deceased husband, to whom 
“ he is not considered in any way related.” ` 


There is, then, a strong current of author- 
ity for the dictum that a “krittima adopted 
son, when adopted by a widow with or with- 
out the authority of her hisband, cannot in 
any caso succeed to more than his adoptive 
mother’s property, and has no claim to that 


of collaterals. 
= e 


Isolated quotations from the Mitakshara 
have undo§btedly beep shewn to us by: the 
pleader ‘for the appellants, which appeay to 
controvert this rule, and to place the krittima 
in the same position as a Duttnka adopted 
son ; but the weight of authority is undoubt- 


mta edly th the other way, and we should not be 


justified in gdeparting from it merely én the 
ground of ceftain obscure Sanscrit passages 
which may be interpreted either way. y 


Special appellants asmit thag if Doola 
Sifgh be not in all respects.a memlgr < of Hur. 
Dutt’s family, thee link in their pedigree i is 
wanting, and that they are not sogieawof kin 
to. gkanhya Dyal as the 


specia? re- 
spondents.° ° i : 


` And as, for the. reasons above given, we 
consider , ‘that’ Doola y never dissocintyl 
from his natural- family, i it follows that éhis 


special appeal must be dismissed with costa. 
e A 
Š e 


- The 8th July 1867. 


e 
Present :. 
The Hon’ble G. Loch “and H. y Bayley, 
‘ Judges. 


Limitation—Suit againstesureties of 
deceased agent. e 


R] e 
Case No. 403 of 1867 under Att X of 1859. 


Spezial Appeal ron a deBision passed by 
NFP d. Louis, Officiating Judge 
oy Hoogh l, dated the 10th Degember 
pose aff¥ming a dechion passed by 
` Foalvie Abdoor Ruhman, Deputy Col- 
lector of Jehangbad, dated the 80th July 
1366. 3 ° 


Sreemutty Puree Sgonduree Debia (Pinint- 
a iff) Appellant, 
7 gee 
versus . 


Bhclanath Roodro and others (Defendants) 
Respondents. 


Faboo Romanath Bose for Appellant. 
Baboo Nil Madhub Sein for Respondents. 


Section 30, and not Section 33 Act Xof 1859, is appli- 
cabls to the case of sureties of a deceased agent, against 
whòn a’claim is made for monies appropriated by 
him; and the cause of action adrues from the time 
whea the plaintiff had means of knowing what was the 
amoant due to him ‘from the deceased agent, i, e from 
the date on which his accounts were put in by his 
sureies, and not from the date of of hig death: 


Loch, . J.—Tuts was a suit against the 


_suraties of an agent to recover from them 


cersain sums of money alleged to have been 
appropriated by the deceased agent. e 


_ The Lower Courts dismissed the suit hold- 

ing that it was barred by limitatidh, it not 
having been brought as'required by Section 
33 Act X of 1859 within one year from the 
determination of thé agencf ewising mom 
bhe death of the agent. @.. 


e In special Rppeal it is contended before 
us that Sectién 33 is mot applicable %to the 
caso, but Section $0, as ruled în a judgment 
of hes Court regor ted at page PLO of 2 HaY’s 
Resorts, and. that the suit was brought 


on, that cause of action being the putting 

by oan axa of the accounts of the deceas- 
ed, from%an examination of whichpmintiff was 
ahb to _asdértain what was due to him from 
the Ment; anda decit Sf% Division 
Beach 1 rapor ted in 3 Weekly Feror ter, page 


T : n e 


; ipo, dno y8arefrom the “date of fide of. 
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— 
121, Act X Rulings, is quoted to show that 
the cause of action accrues from the tints 
that a party has means of knowledge afford- 
ed to him ‘either by’ the submission of ac- 
counts or other means, 

It is contegded on_ the other side that 
the defendang never filed any accounts, and 
that this hgs been found to bé the case by 
the first Court, whose finding has béeh 
adopted by the Judge ; and it is urged that, 
where „no accounts are-filed, the plaintiff is 
bound to proceed against the sureties within 
one year? from the’ determ@ation of the 
agenoye ee ey, 

We think it is cles, from *the precedents 
quoted in which we concur, that Section 380, 
and not Section 33, is applicable to tha case 
of sureties against whom a claim for monies 
appropriated by their principal is made, and 
we further think that fhe cause of action 
arises fiom the time when the plaintiff had 
means of knowing what was the amount due 
to him from his deceased agent, ¿ e. from 
the date on which his accounts were pat 
in by the sureties, and not from the date of 


his death. ‘The sureties deny that the ac-- 


counts in. this case were put in by them 
. or by their authority, and we observe that 


the Judge has cometo no finding on this | | the Lo x d E 
| plaintiff is entitled to recover : possession; 


point, but has disposed of the case on the 


interpretation he has put. upon Section 33.- 


He mist determige whether those accounts 


by a party appointed by the defendants, and 
put in by their authorities, If this be 
proved, then th® suit is clearly within time, 
having been instituted within two months 
from the date on which. the accounts were 
putin. -We renfand the case accordingly, 

e 


. The 8th July 1867. 


e, Present: 
The Hon'ble, GeLoch and H. V, Bayleys 
~ Judges. @ 


Suit te recover possesşion— Lakhera. . 
° Casg No. 272°of 1867. à 
: s . ` 


Special Appeal from a decision. passed 
inonath Chatterjee, 


y 
2nde Prinkg- |, 
‘pal Sudder Mmeen of Hooghly, dated the- 


6th* October 1866, affirming a gecision 

passed By Baboo Kishen Mohua ookerjee, 
Moonsiff of Pundovah,* dated thg “4th 
February 186% 





| gation that he had 


Lower Appellate Court i 


‘| appeal with costs. 


7 The 9th July 1867, 


. ° . l à. 


ef. 9 E p g 
Joy Kishere Mookerjee*(Defendant) . z 
i Appellant,- d 
*ugruss ; ° 


e e 
Peareg Mohun Dutt (Plaintiff) and- others 
_ (Defendants) Respondents. 
Raboos Mohendro Lal Shomg ‘and Peareé 
Mohun Mookovjee for Appellat, 
Baboo Umbika Churn* Banerjee fore ‘ 
e Respondents. ° +? - 


In a suit to recover possession’of lakheraj land on the 
allegation that the plaintiff had beef wrongfully evicted, 
the plaintiff is entitled to succeed if he proves that he 
previously Geld possession of the land as lakheraj. 

Loch, J.—Tate plaintiff ‘in .-this case, as 
purchaser of the laud in dispute which he 
alleged to be lakheraj, situated in Mouzah 
Ramnagore with the defendani’s zemindaree,: 
sought to recover possession one the alle- 
been wrongfully evict- 
ed by the defendant under color of an Act 
X suit in which the defendant had intér- 
vened, and the plaintiff’s claim for rent had 
in consequence been thrown out. 


The defendant states that the lauds are 
part of his zemindaree, situated in- Mouzah 
Ramnagore, „and that they» are. not 
lakheraj. comer 


The Lower Courts have “found that the 


as it is satisfactorily proven: that plaintiff 


did previously hold possession a$ lukheraj, - 
were, as alleged by the: plaintiff, prepared f 


We think the judgments come to by the 
quite cgrrect and 
is @pported by prece ents of “this Court, 
seee pages 174, 175, Special Number, Week. 
ly Reporter ; 5 Weekly Reporter, page 269, 
Civil Rulings ; 6 Weekly Reporter, page 190 
Ditto. We, therefore, dismiss the special 


ao 


e ——8~ 


f 


Present: 
e 


eThe Hon'ble L. 8. Jackson and . 
ee  &. P: Hobhouse, Judges. 


Section 203 Act VIII of 1859 = 
Liability of representative: Exeou- 
tion. <a) ° © 


Cae No. 209 of 86’, 


Miscellaneous Appeal from gn order passed 
by the Judge of Patna? dated the 18th 

- eJanuary 1867, affirging an order passed 
. 4y the Sudder Ameen of that District, 
dated the 15th August 1866.. . 
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+ 
(5703 Tatura Hossein and others (Jjzdgment- 
debtors) Appgllangs, 


. -~ A e 
7 versus - 


Oe © 
e = 
Hingun San gsi others -( (Deeree-holders) 
6 ;* Respondents. . 
Baba Khetter Mohun Moogenjee for 

: f Appellants, 


R-E. Twidale and ‘Baboo Iomanath 
Bose for Respondents. 


Mr. 


Section 203 Act VIII of 1859, although it primarily 
refers to a party who has been substituted before decree 
for the origival debtor, is equally applicable to a person 
who has becomé representative of the original debtor in 
execution proceedings, bis liability being limited to the 


extent of the property of the original debtor which, may. | 


have come inte: Bis. hands. 


Jackson, J#Tanen are two points Taised 
in this appeal. ` 


- The first -is that the Tice has not sii 


ciently determined the, objection of the, 


appellant, ‘whieh was to the effect that the 
rights of, the judgment-creditor, Thakoor 
Deen Tewaree, ostensibly. sold to one 
Hingun,. had really. been -sold to the. co- 
debtor, appellant's brother, whereby the 
liability under-the decree ‘had become extin- 
guished, Oi ‘this Bint’ it appears toeme 
that the Judge has really, found. ‘This. was 
an objection which. the appellant was bound 
to prove clearly to the satisfaction of the 
Court. He appears to have offered: evidence 


on the point, ‘and the Judge gives fully. 
manele the reasons which evidently have 


d hith to disbelieve that evidence. If the 
appellant faed: to prove affirmatively the 
fact of purchase,by the co-debtor, his objecs 
tion would fail and the ostensible purchaser 
would be allowed to execute ghe edecree. 
I think therefore there is nothing in the 
obfection, = _ ` e 


Tho second i is one, which appears 
to. have more in it. It is this” The Sudder. 


e- 


Ameen finding ‘the appellant to. haye sBld a.f; 


certain property which, came, t his hands 


from hid father, has declared that his own |' 


peculiar property. shall be, liable, to, be’ sold |, 
in satisfaction of the decree. It must, be 
borne in mind that theepresent ‘appellant ‘haf | 
only a transmitted liability, which was origin- |; 
ally that of his’ brother, The brother 
' ° i -` 













io was TERAS by his father; and the 
father in turn dying, 
the cther two sons. -Agcording to the terms 
of Section 203 of the Civil Procedure Code, 
when the decree is “ against a®party. as the 


"is now represented by: 


at representative of a decensed person, and 
‘e @ueh decree be for. money to be paid out- 
“of the property’ of” the deceased person, 
«it may be executed by the? attachment and, 
“ sake’ of- anp such’ proper ty, or iP ne such 
“ property cg be found, and the defðndant 
& fal to satisfy théeC%urt that he has duly 
' apolied such property of the geceased as 
“ shafl be proved to*have come into: his 
possession, the depree- may: be executed 
“ agninst the defendant to the extent ‘of the 
K property not duly applied by hif in the 
“ sane manner as if the decree had been 
“ aginst the defendant personally.” Now, 
that Section primarily refers to a party, who 
has’ been substituted before decree for the 
original debtor, and against: him consequently 
the decree las, been, passed, as’ representative 
of such debtor. Bat it may, I think, be 
held equally applicable to a person who has 
becone representative of the. original . debtor 
in execution proceedings, but even in such 
cases, the 
whon execution is sought is limited: to the 
extent of the, property- which. may. haye 


liability, of tho” party against. 


coma into, his hands ;-and if it shall be’found 
that. property has come into his hands which 
ought to, have been applied: to, the satisfaction, 
‘of tie debt, and if, heefuil to acount to the 
Gourt for his qbaving,§ so afpliad it to the 
satisfaction of, the deceased person’s 3 debts, 
‘in sach case he wilt be liable and may have 
‘the decree eamecuted agains? him to tite 
iexfpnt of theapzgperty not, taduly Applied by 
hi ri the ex8cution .can, go ifo farther. It 
appear shat, thè objection upon this point 
was ra ised in tlre *Lewer Appellate Court, 
Bnd has not, been adver ted 8 by the the J udge, 
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We are, therefore, bound, I think, go 
modify the Sudder Ameen’s order in the 
sense of the words which I have just quoted 
.from the 203rd Section, and to that extent 
to modify the rder of the Judge. 


” The resujt ‘of this of course is, that if the 
Court should ascertain that any proper ty? of 
the deceased: defor came into the hands of 
the appellant, Tt will then lie upop the 
appelifint® to show that he ee applied 
such property, aad if he fail {8 show this, 
then he will be liable to the extent of such 
property asebe has not $o applied, ` e£2ch 
party will pay his own costs. 


- Hobhouse, J.—I concar. 
e a 


Seen 

The 9th July 1867. 
Present: 

The Hon’ble L. S. Jackson and 

C. P. Hobhouse, Judges. 

Issues (Framing of), 


Case No. 205 of 1867, 


Miscellaneous “Appeal from an order passed 
by the Judge of Dacca, dated the 9th 
January 1867, reversing an order passed 
by the Moonsiff of Naraingunge, dated 
the 18t} July 1866. 


Mussamut Kowsullya Dossee (Decree-holder) 
% Appeslant, 

ee Gd l © 

versus @ 


Ram J ugguwnath Dey Sircar and others 
> (Judgmen,t-debtors) Respondentss } 


ekiko Romell, ChunderMitter for 
be arepelinnts 


Baboo Gopal Zall Mitteg for 2 finden 


° 
The issuts are oe from all questions of law. 
or fact upon gvhicgthe parties may be at igave, and are 


. ° ee S A 
r 


-e-$- 
to be collected, not Merely from thé plaint, nor {fom the 


written statements, but may also be taken from the oral ™ 


statements s% thefr pledfters, r e 


Jackson, J.—I HAYE no doubt that the 
plaintiff is ẹntitled to possessiog of this land. 
He got a decree fordand in fhe océupancy 
of the defendant ; and unter the terms of 
Section 223 eof the Civil Procedute Code, 
the Court is required to § order delivery 
“ thereof, to be made by putting the party,” 
that is, the plaintiff, “in possession thereof, 
“ and, if need be, by removing any person 
“ who may refuse to vacate the same.” There 
was nothing stated in the proceedings in 
the suit as to any under-tenure or title of 
the defendant to oceupy the land other than 
the right which he contested with the plaint- 
iff, that is, “who was the malik.” It is 
true that an issue had been framed as to 


Whether the plaintiff would be entitled to 


khas possession of the land in dispute or 
not, and that the Court of first instance 
which decided the suit, observed that, as the 
plaint did not expressly ask for khas pos- 
session, it was unnecessary to try that issue. 
That was a mistake, because*the issues are 
to ke framed from allequestions® of. law or 
face upon which the parties may be at issue, 
and are to be collected, not merely “from. the 
but 
may also be taken from the oral siatements 
of their pleaders. . 

In this it would appear thaf the parties 
were at issue upon that question, and the 
Court ought certainly to have tried the is- 
sue. But Bam of opinion that the decree 
clearly gage him the right to enter upon fhe 
land which was adjudged to him. It is not 


plaint, nor from the written statements, 


stated thatgthefe were other ryots in ponsen: i 


sion Of the land. Had it been so, thee case 


woald have fallen under Seetion’224, 


I think, therefore, the decision of the 
dudge must be reversed, and that of the 
first Courts restored with costs. 


Hobhouse, J—I concur. - a 
e 
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fe The Dth July 1867. e terest ran on the larger ason the smaller. 
e i Dr This cass, .-therefore, I think does not come 

. Bresen®:. 8 withn thé principle of the Fall’ Bench 


The Howhble L. S. Jackson ned 
C. P. Hobhouse, Judges. 

( b $ e ry 

Decrea— Interest — Wnauthenticated 
°  xecords. . 


® @ase No. 228 of 186g. 


Miscellaneous Appeal from an order passed 
by the Judge of Rungpore, dated the 2nd 
February 1867, reversingean order passed 
by the Principal Sudder -Ameen of that 
District, dated the 25th August 1866. 


Rossool Mahomed and others (Judgment- 
e debtors) Appellants, . 


‘versus ~ - 


and others (Dveree-holders) 
Respondents. te 

Moulvie Syud ” Murhumut Hossein and 
Baboo:Bykunt Nauth Paul for Appellants. 


Bassoo Bewah 


_ Bobov Bhuggobuty Churn Ghose 
for Respondents. 


Where the Lower Court gave-a decree for 911 rupees 
with interest, and the Suider Court modified that decree 


by giving 1,333 Tupees,—Hetp that the Sudder Court. 


must have meant to give that sum with interest also.. - 
The Court declined to accept, as authenticated papers 
of the record,Qapers whicapore no. signature, nO seal, 
~- e 


3 


and no other mark of authenticity. ji 


Jackson, J.—Uvon the first point mooted 
before us, I think” that the decision ‘of the 
Judge is right. ~ . 3 PE 


~ S ‘was not a case in which the Court 


low «decreed a sum certain with interest, 
and that deci jon being‘appealed to the Sddder 
Court, the Shdder Court decreed another 
certain sum without interest. ‘The plaintiffs 
sued for a sum of money with-interest, and 
the Court,below gave them a deee for that 
sum with interest, but deducting certain pay- 
ments which,-it was alleged, the Mfen darts 


had made, and for w&ich they claimed ‘credit. 


Plaintiffs, being dissatisfied with that part of 
she decision, appealed specially to the Sudder 
Com? against tye deductions.¢The Sudder 


- Court, thinking the Court below to have 


been wrong upon that point, reversed the 
decision on that specific point, and otherwise, 
upheld it, The consequpnce, of that, "it seem 

to me, was that the ‘Sudder . Gourt: seb- 
stituted the larger for the smallér sum of 
principal money in the decree, and thain- 


decision ‘in the VIth Weekly Reporter, - page 
109. That -was a case on which ‘the decree 
was zilenf as to interest. Here the decree of 
the Sudder Court would have # be read for 
the purposes of executign, together with the 
defrea of the Court? below. For, it is 
manifest that the decree, ef the Sudder 
Court, if taken by itself, could nob have 
been executed at all. meet, Aa ah 
TLen, as to fhe second point. It is captend- 
ed that the” Principal, Sudder Ameen in 
1864, ence for* all; ddrmined this point, 
namely, that interest, was to run upon 91L 
rupes® instead of 1,343 rupees. ® In support 
of this contention, we ate shown something 
which purports to kp. a proceeding of the 


‘Primipal Sudder Ameen dated tth June 


1862. That proceeding is not signe@by any 
Principal Sudder Ameen, and has, therefore, 
nothing whatever to authenticate it as an act 
of the Conrt. Moulvio Murhumut Hossein 
for the special appellant before us contended 
that that.order is authenticated by a subse- 
quert recital in a later” proceeding of the 
same Court dated 30th June. Now, that 
later proceeding does refer to an order in 
which something had“ béen: determined as to 


‘the amount upon which interest was to run, 


but’ t does not- siy ‘what te amount was, 
and therefore there is no reason whatever for 
supposing. that this particular paper now 
befo-e us is the order. refeyed to in- the 
proceeding of the 80th June. This matter 
appears to have been brought to the notice of 
the present Principal: Suddey Ameen. ` Upon 
the argument on’this point, I am very much 
surprised to find the Principal Sudder 
Ameen saying,—‘“ It canriot be considered 
“that the said order is secured cdllusively, 
“ berause the order of the said 4th June is 
“ insorporated ‘in the order of the subse- 
“ qcent date bearing? the | sifnagure of the 
“edecidipg -officer.” Now, @t, ig aot so in- 
corporated, be refers.merely fo some order 
as having beenemade. He goes on :—¥ Such 
“ pepers, -without signature, are constantly 
“to pe met with in this serisptah which ¿s 
“ orly attributa@le to the negligence of the 
“ aplahse of ghig Court, and it has in a 
e ppanorboeyie a habit with them -ePtat 
“drpears to me-a very surprising state- 
ment the Principal Sudder Ameén to 
make, IF that dogtrine is acted “upou to 
any extent in thit Court, appqars to me 
that the interests of no oneatte safe, because 
an order- alleged to have besu aa order:of 


e i 
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any Judge of that Court at any time may èe 
produced unsigned and not authenticated, 
and then the custom of the Court will be 
referred to as showing. that the orders of the 
Principal Sudder Ameen were habitually left 
unsigned. I Ñust, therefore, wholly refuse 
to recognise Phat so-called proceeding of the 
4th June “is a proceeding of the Principal 
Sudder Ameen’s Court. 

Finding, ‘thetefore, no previous decision 
upon the point, the point is open to decision 
now. e I*think, therefore, the Judge? was 
righé'ein holding: that intereg had torun 
upon 1,353 rupees ag allowed by the Sudder 
Court. a : ` 
The deg@sion will We 
costs. j =~ 


I think that the Jadge should enquire 
into the state of the Office of the Principal 
Sfidder®Ameen, and report to what extent 
the irregularities alluded to by that officer 
have been allowed to prevail. It seems to me 
that-the interests of suitors will be extremely 
unsafe if such’ proceedings are unchecked. 


Hobhouse, J.—I concur with my learned 
Colleague. -` 

The decree of the Court of first instance 
gave an sum of.911 rupees with interest. 
Then the Sadder Court amended that de- 
cree, and, instead of giving a sum of 911 
rupees, gave a sum of 1,353 rupees. 
the decree of the Sudder Court, no ‘sum of- 
money was expressed at all; therefore, in 
executing that decree we must, as best we 
‘can, interpret it by the judgment and by 
what that judgment actually meant to be 
done. When, therefore, the. Lower Court’ 
` gave “911 rupees with interest and the 
Sudder Court modified that and gave 1,353 
rupees, the plain inference is that’ it mean 
to give that with interest also. : 


affirmed’ with 
e 


On the secegd poing, it seems to me that 
had the orfér of the 30th June said in so` 
many words, #‘That there was a previgus ordèr 
“ of the 4th June and that oiler was so and 
“ s0,% then undoubtedly flat second order 
would have Been somethfng clear and ma- 
fifest. Butewhen it said nothing at all, 
it did not say what the order of the 4th 

s, then-that. order af 80th Tune gwas 
_of no sort of effec? at all, fo» it “explo 
nothing. Í 


And f chtirely concuy vith nh learned 
Colleague that, if we Were to accept papers as, 
authenticated ‘papers ‘of the record, which 


had no sert tf marks of authenjicity about which it is annexed, 


ee see 
| r 
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them, næœsignature, no seal, and so on, wes 
should be opening »® way to fraud of a 
mostegigantic kind. @ o .. f 


For éhese reasons, I corfcur with my’ .. 
learned Colleague. re 
° e £ °. 
e 
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The 10th July 1867. , * 
° " ‘ 
Present ; | 


The How’ble Sir Barnes Peacock, Kt., Chief 
Justice, and hè Hon’ble G. Loch, Judge. - 


Alluvial Lands — Re-formations on 
two old sitos—Possession— Title, _ 


Case No. 3150 of 1868 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 18th 
of September 1866, reversing a decision 
of the Principal Sudder Ameen of. that 
District, dated the 30th January 1866. 


Mathooranath Muzoomdar and others _ 
(Defendants) Appellants, 
N 


VETSUS 


Tarinee-Churn Singh (Plaintiff) 
Respondent. e 


Baboo Mohinee Mohun Roy and Greeja 
Sunker Muzoomdææ for Appellants. 


Baboo Issur Chunder Chuckerbutty ~for- 
` Respondents. i 


. When land is gradually re-formed on two old sites, - 
identity of site can give no title to the former owners 

of the two old sites to the land re-formed in such old 

sites respectively; nor can identity of site give — 
title & land gradually reformed, when jt is formed by 
gradual accession partly to one estfte and partly to 
another. 5 : zu 
© A person in possession of land is prima fucie entitled 
to it and to all increments to it. 


. $3 5 

Feacock, C. J—I Do not thoroughly 
undgrsta@d all that is said in the Full Bench 
case reported in the 8rq Weekly Reporter, 
p. 51,, with xegard to time and means of 
idewtity. ° But I take it that the meaning of 
that case substantially is that, wheneonce 
land has been washed awfy, the fact of re- 
formation by gradual accretion on ‘the old 
site does’ not vest the newly formed land 
gn the owner of the old site, but that: the 
ngwly foxmed land b€longs, according to-the 
Regulations, to the owner of the land to 
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Te is clear that the‘plaintiff is not entitled 
t8 my .portion-of the land which was an 
increment to Chitolya, whether such incre- 
men: was formed onethe:-ancient site of- 
Bolcrampore or not ; nor was he primd facie 
entitled, to recover that’ porfion, “if any, 
which attached itself to the lang which was 
in fhe possession of the zemingarof Bur- 
rawpore, The plainéiff-has-alleged that the 
land in: question ‘was'to’thg east of land in 
the wrongful possession of: the zemipdar of 
Burraimpore ; but he did not prove that :that 
land *which J: ia “the’ possessio& : ef the 


- Applying thet principle “to this , CASA, 

. although the land belonging to Botarampore 

. was washed ‘away only years ago and re- 

- -. gained by the gra@ual teceding of *the ‘river, 

< still the land having reformed ow the old 
-> - site, did ‘not, become the property -of th 
_ “former owner®of that site. . . 

C Assuming. the construction which Ihave 

e. ` -puton the Full Bench case is a correct one, 

., the mer@ re-formation on the gite of Bolo- 

"a rampore did not gjve a right to the former 

owner of Bolar’mpore to the land which 

-> was-newly formed. But the Judge says :— 

"The Principal Sudder eAmeen seems to 

” :*€ have overlooked the one point, vèz. that 

* “ gceretions may form laterally as well ‘as 

“ front ways, which was the case in the 

* present instance. As the Ganges receded, 

n jit Jand wa8 thrown up which attached itself 
. “to Chitolya on the north and to Bolaram- 

“ pore on the north-west, and there does 

, “ not seem to bé any good rerson under’ the 
“Jaw for giving it to one propriétor more 

‘“ than the other. I think, under these cir- 

- “ cumstances, as the land clearly occupies 

` the position of the diluviated land of 

- “ Bolarampore, and as the boundary line of 

_ Chitolya can be ascertained by means of 

. “the Peepul trees, as explained in the 

__  Ameen’s report, the land should be dis- 

- & posed of in accordance with that report.” - 


zemindar of Burraimpore, did belongeto the 
plaintiff, Afihgugh theeplathtiff alleged that 
the latd was to the east: of land in the- 
wrongful possessiow of the:zemindar of Bur- 
raintpere; ‘he did not.ckiim it as an increment 
to tl at land ; nor did he ‘intend- to have it 
trie¢ -in this suit, whether the land alleged 
to be in the wrongful -possession of. the 
zem ndar of' Burraimpore, was:the pMintiff’s 
laud or’ not, He merely mentioned, that 
land. as the western “boundary of the land 
in d.spute, Unless that land did rightfully 
belong to the’'plaintiff,: the “land which, if 
any, became an increment to it, did not 
belong to- the plaintiff. .. If the zemindar of 
Burvaimpore was entitled to the land'in his 
possession, he ‘would 'also be-eutitled to any 
inersment to’ it.. Thè ‘identity “of site: not 
conferring “on the ‘plaintiff a’ title to the 
accretion; he clearly: could aot recover that 
portion which'was, anfiexed by gradual ac- 
creton to’ the land in, the possession of the 
zem_ndat “of Burraimpore; without proving 
his zitle tö. ‘that land. ` That question was 
not tried by the Judge, © 0 n, 
_I think, therefore,, that the case. must be 
remanded to the Judge to-try upon the evi- 
dence: in the case, whether. any, and what 
portion of the land sought to be wecovered 
in tais ciso was annexed’ as-a gradual accre- 
tion to land of which’ the plaintiff was in 
i - ‘* . | possession or entitled “to ` tWè, „possession. 
It appears to me, therefore, thg the Judge |“Qhet willinclude two questiqns: Ist, whether 
was wrorfy in saying that, because the,land j any and: whatgportioiieof: the lantin dispute 
atfached itself, partly to Chitolya, @nd garjly| becsme annexed, as™a gradual accretion to 
- to Bolorampore, the title to it was to be | that portion of thg lang :said-to be fw the 
. ` determined . with reference: tp the sites of | wrongful possession of pie comandat o Di, 
` -the --diluviated lands upon whieh. thg re- |raimpbre ; and, &nd, ` whether “the plainti 
-formation took: place.” It does. not appear jwa entitled to that land orto any and ‘what 
to have bedh d@puted that the land’:ias | pay’ of ij, or*teuny other Tand to videialaabhe , 
gained by. gradual accession” -within,.-the lat in disput® became“iannexéd as ‘an in- 
méaning of: Section 4 Regulation XI of 1823. | crenen\ The Jydge must try whether that 
-The Judge finds that, as the Ganges-receded} portion Of Rolorampore, to, whieh®he says 
‘land was thrown up®and attached itself to | that a _portion'eof the land. jn question 
`u. Chitolya on the north, and to Boforampore attached itself'on ` thè iQMh-wést,’ did or 
-< -on the porth-west. ` soul -| did pot, ‘belong to the plaintif-ang whether 
soo $ ` , , è \ he: $ i . p 
e aa aS . . : SBA os P 
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_. Now, if the law was.clearly. laid down’ in 
~. the Full Bencheéase, and we must assume 
_ | + that it wag that idgptity of site gives no 

' title at all to-land formed by gradual actre- 
. tion when the land is re-formed on one%ld 
«` site only ? it cannot; when- the. land is re- 
formed on two old sites, give any title to 
the former owners of the two old sites_to 
. the land reformed in such old’ sites respect- 
izel; nor can identity of site give any 

title to landą gradually. reformed, wher itis 

-` formed by gr&dual accession, partly `to, one 

estate, and partly to another. ve 





plaintiff, and to which he was entitled to the 
possession." » : 


. It may bs a very difficult question to 
determine What porty of the land attacked 
itself as an increment by gradual accretion 


‘to Chitolya and®what portion to lands in the 


possesSion of, om belonging to, the plaintiff ; 
but theedifficulty will not gupersed® the 
necessjty. The plaintiff mast cover upon 
the strength of the evidenc® adduced on 
his- behalf; and if there îs no sufficient 
evidence: to prove his casp affirmatively, he 
must fail in"his.suit. eThe person in posses- 
sion of land is prima facie entitled to it and to 
all increments to it. Ftewill not be necessary 


.for the Judge to find how much of the chur 


gradual attached itself to any particular 
land unless such land be proved to belong 
to the plaintiff. The defendant bas a good 
title to the land in his possession as against 
every body who cannot show a better title. 
A mere finding that the accretion does not 
belong to defendant would form no ground 
for decreeing possession of it to the plaintiff. 
In order to entitle -himself to possession, 
the plaintiff must show that the accretion 


- or some part of it belongs to him, or is an 


increment to lanfl belonging to him. With 
these remarks the case is remanded to the 
Judge. i 


The costs 8f this appeal will be reserved 
until after the decision under the remand. 


o a 
wee 


The 10th July 1867. 


Present: . - 


. The How ble Sr Barris Peacock, Kt., Chief 


Justice, andet® Honzble G. Loch, Judge 
e 


Co-sharors—Contributtor for Govern- 
: tment Revénue. 
„© e l 
. A pen 
~ Casé No. 3154 of 1866. 
\ Ad e be 
mem S Ta is 
Special Appeal from a decisitn passedẸy 
f the Judge. of Rajshahye, «dated ge 13th 
of July | 1866, affirmigg 2 decision, of 
` the PrvActpa®Budder Ameen of tht Dis- 
trict, deted%the 29¢h Novembey 1865, 
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the plaintiff was entitled to tbe possession eft Jugobundoo Roy and, after hig deafh, 

it; and, if ‘so, to find specifically what por- Bhoobun Mohun, Roy (Defendant) 

tion-of the landin dispute became attached to a ade: Appgllagt, í 

that land, or to avy land belonging to the , öersüs 


Fyez Buksh Chowdhry (Plaintiff) 


s e Respondent. % k 


Babgos Hemchunder Bannerjee, Romes- 
chunder Mitter, Kalee Mohun Doss, 2nd 
Nilmonee Sein for Appellant., e 


Mr. R. E. Twidale and.Baboo Greeja Sun- 
ker Mozoomdar.for Respondent. 


: e : 

What was considewd a fair principle in assessing a 
co-sharer’s sharéof the Government Revenue paid for 
the whole estate to save. it from sale, 


Peacock, C. J.—Iv appears to me that the 
defendant is equitably liable to pay a fair 
share of the revenue. which has been pnid 
for the whole zemindaree. He has got a 
portion of it, namely 3 villages. The 
plaintiff has got the remainder of the 
zemindaree, and says—‘‘I have paid the 
whole of the revenue, and the defendant 
has participated in the benefit of m pay- 
ment in the proportion which his three vil- 
lages bear to the whole.” 


It appears to me that the Principal 


Sudder Ameen las assessed the proportion 
according to the fairest principles. The 


defendant says that he ought not to have . 


taken the butwara of 1848 iù which the 
value of the whole estate was found to be 
3,834 rupees. That vgue was @lmitted by 
the person who was the owner of the whole 
zethindaree. The defendant has purchased 
the three villages under an execution against 
him, the gross collections of which were 
fixed at 427 rupees. The Principal Sudder 
Ameen says that the defendant is fairly 
liable to pay in the proportion which» 42 
rupees bears to 3,834 bar think the 
Principal Sudder Ameen was*right in fix- 
Mmg the proportion upon that principle, 

I thipk, elso, that there is po ground in 
point of law for sayfug that the Principal 
Sudder meen was wrong in giving tn- 
terest upon the amount which “he assessed. 


Theedecjsior*of the Lower Appellate Court 


is armed with costs. . ° 


è AA . °. 

Loch, J.—I would on} add that this 
judgment does not affect the Government 
right a8 to the ailotment of %he jumma, or 
1 any other way; nor, in consequence of 
the share of the Gov€rnment revenue pay- 
able by. tlkee defendant being fixed by. this 


judgment, can the estate be considered a 
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divide@ estate. It continue? as before .an 
“individed estate liable. to sale -for arrears 
of Goyernment rovgnud, ` e 8 
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e TI 10th July. 1867. 
b e n e 3 t, 
ee Present: œ g 
The Hou’ble H. Ù. Bayley and’ W. Markby, 
i] r 


Judges. 
‘ ®., 


Evidence—Survey papers. 
Case No. 254 of 1867.. 


Special Appeal from a decision passed by 
the Principal Sudder Ameen of- West 
Burdwan, dated the 26th November 1866, 
affirming a decision passed by the Moon- 
siff of Radhanuggur, dated the 31st 
July 1866. a 


Gopeenath Singh (Defendant) 
Appellant, 


Versus 


E Anundmoyeg Debia and others (Pinintiffs) 
`- Respondents. ` Sa 
e. 


Baboos Bem Chimder “Banerjee and 
Chunder Madhub Ghose for Appellante . 


Baboos Mohesh Chunder ‘ Chowdhry vand 
Poorno ‘Chunder .Shome for Respondents. 


ag, Certificated copies of survey measurement chittas, 
id b8oks, and maps are admjssible in evidence. p- 


Markby, ds ‘this case, the plaintiffs 
claimed certain lands bythe names of Rung? 
char Shola and Nunder Poos Karneer Shola, 
as their ancestral family proper Held by 
them for the benefit of a family idq. . 3 ; 


` The parcel of laně claimed was 7 beegahs 


situate within the limits-of a village,galled 
- Xugurra, of ‘the greater part of: whiche the 

‘deferlants were gwners. , a 
~The question in this case appears to have 
reduced t0.itselfeto one entirely. of identity. 
The defendants admitted that, the . plaintiff 
were possessed of langs, bearing this name, 
but. denied that there were any. sich lands 
within their village, - .. ay 

~ o 












` To prove the contrary, the plaintiffs . filed 
%ertain'documents : (1) certain measurement 
chitichs from the records in the .Collector’s 
Office which appear to lave been drawn up 
by az,Utbundee Ameen in the year 1242 ; 
(2) the.‘thakbust field -boof relating to 
the village of Augurrafrom thg same .cus- 
tody. ` AAN P sa 
‘fto evidence was objected to in the Court 
elov ; but the Judge, considering that there 
was no reason to suppose it Jind been efabri- 
cated, acted upon it, and gave a verdict .to 
the plaintiffs. oN ee. 
` Tke same Mjection tẹ the evidence has 
been taken on special epeal, and this ‘is the 
objection which we have to consider. -«°" : 
TLe@ inclination of ¢my’ own” opinion -is 
strongly in favor of the receipt of such evi- 
denc3. I'am. ‘infowmied by’ my- brother 
Bnylay, who has had great experience in these 
mattars, that it has been the general’ @ractife 
to rezeive'such evidence in the Courts of 
this country for what it is wdrth, and he 
cons ders that weight may fairly be attached 
toit (Ut roost Pinto 
Brt there isa recerit decision on the law 
of evidence by the Full Bench which strong- 
ly bears-on this points, It is ‘reported in 
the 7th Volume of Sutherland’s Weekly 
Réperter, Civil Rulings, page 338. There, 
one Kanye Lal,-as heir of Ramnarain Singh, 
sued for a declaration of his right of heir- 
ship. and for ‘possession of certain lands with - 


Radaa Churn, ‘and the ‘short question was 
whe-her Ramnarain obtained the property in 
suit by .gift from Jhoomuck Lal, or as 
Jhoomuck Lal’s heir. by adoption. In tlie 
-forncer case Kanya- Lal, in the -latte» case 
Radia Churn, would succeed. nde, 


As evidence of- the adoption, Radfa Churn 
relied on-a decree which he:had obtained in 
a sut against the widow to set aside certain 
alierations made by hdt. ~ In Thag énse the 
. widow had defended thé suai op the sime 
ground as tha® taken %in this case, namely 
that ber husbæande Ramyarain took by gift 
from Jhoomuck, imd not as heis by adoption, 
and that*Radha ‘Churn, therefgre, -was ne 
the person erffled to succted after, her 


Bil . © om Po a Se 

d è u S - hem ` 

Ehe Court fh the- suit. agaimt the widow 
fourd hat, Ramnarain - was adopted .by 
Jhoomuch La, and. that Radha Clurn was 
enbitled-to succeed After the widow’s death, 
This decision was affiemed PY this *@ourt. on 
appeal. I was contended og the. «part of 


cw (“AX ea a i 
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mesce profits. The suit was defended by one. . 
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Radha Churn that this was a ‘decree bind- | 
ing and conclusive as against all the world? 


on the point that’ Ramnarain was the heir 
by adoption of Jaoomuck, and -not his 
donee. 


` The Division Bench, before whom Kanya 


Lal’s case came, thought the decree was not 


binding and Gonclysive as against all the 
world on this point? but because andther 


Division Bench in the case of Rajkisto Roy 


versus KishoreeMohun Muzoomdar, reported 
‘in’ Volume IIT of Sutherland’s Weekly 
Repd&tet, page 14, which w similar, had 
held fhe contragy, they refersQd the question 
toa Full Bench & , ° A 


But the Division Bengh did not refer the 
simple que8tion whether or no the eformer 
decree was binding and conclusive, and 
which in no way beay upon the case now 
under consideration. They also asked the Full 
‘Bench@whether the judgment in the suit by 
Radha Churn against the widow was admis- 
sible as-evidence against the plaintiff, and, 
if-so, whether it was conclusive or merely 
prima facie evidence against him. This 
partly involves the same question in a differ- 
ent form, but it also raises another and a 
véry different one ; for it is obvious that 


totally different considerations arise when one | 


comes to consider whether certain evidence 
is admissible, from those which arise when one 
considers wheth%r, it is conclusive. ‘Indeed, 
not only are the considerations different, but 
thé two questions do not éven appear to me 
to'be connectog. The Full Bench, however, 
entertained thé question in the form in which 
‘ib was presented. 


The question°whether the decree on which 
Radha Churn- relied was to be considered 
binding and conclusive as against all .the 
- world was-very fully discussed, and. ample 

reasons are given for its not being so con- 
sidered. The rest of the question submitted, 
with which yl me we ste at present concerned, 
is thus noticedgiu the judgment. In oge 
. passage, thé’ Court say,—* The case has beeu 
“ fully. argued, and we are pf gpinion that the 
“judgment was not a judgment in rem, 
and that it was not sdmissible in evidence 
against, thè plaintif.” du, another’ place, 


they say, —“ It ig quite clear that {here ara 
‘peamaioments gz rem MP the e Moffssil 


“ Courts, an@that, ‘as a generfl.rule, deciees 
“ in*those Courts are nop admiggéble as 
“ agains? strangers, either as Pan or 
“ even as pyimd facieevidence to prove the 
truth of aay attor directly or indirectly 


“ determjpedgby the judgment ay by the 
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“ finding upo any issu@ raised in the suit 
“ whether relating to the status, property> 
“or any other Matter.” In another place, 
it is $md :—“ We have no hesitation in 
“answering both the questions in the ne- 
“ gative, and in stating that the judgment-of 
* the 26tlf September 1853 (hatin the suit 
“against the widow) was not amissible 
“either as primd facie *evidence or epnclu- 
“ sive orig ace against the plaintif upon the 
“ ground of adoption.” | And again,—* There 
“ is no ground upon whielfit could be held 
“that he decree in such a case would be 
“admissible merely as primd facie evidence, 
“ It must either be conclusive as a judgment 
“in rem, or fall within the general rules, 
“ and not be admissible at all upon the ques- 
“ tion of adoption. ` If it could be admitted 
“as even prima facie evidencë, it might 
“work the greatest injustice by throwing 
& the burthen on to the defendants, and com- 
“ pelling them to prove a negative, viz. that 
“the claimant had not been adopted, and 
“ this probably after many years from the 
“time at which the adoption is alleged to 
“ have been made.” 


From what I have stated, it appears to 
me that this is pot a decision which is to be 
considered as a conclusive authority on the 
whole question determined by the Full 
Beuch within the meaning of the rule of 
July 1865, but only on the point on which 
the two Division Bencheg differed. This 
rule, which was drawn up for thapurpose of 
regulating the authoMty to bevattached to 
Fell -Bench decisions only, relates to refer- 
ences made by a Division Cour¢ on points 
on which it differs from the decision of au- 
other Division Court. But the only differ- 
ence of opinion referred to is on the point 
of conclusiveness, and it does not appea 
frone the report that that question of °admis~ 
sibility was raised at any since of the case, 
until it was sent up by the Division Court 
to the Full Bench for decision. 

But ethoggh I consider that I am, accord- 
ing $0 law, at liberty to question thé propriety 
of, this decision, still it remains as the deli- 
berate expression of opinion of five Judges 
of this Couré And although the Judges 
harg not “thought it necessary to express 
their reasons at any length, I cannet bu 
conclude that a question of*such® vast impor- 
tance received the fullest attention and 
consideration ; and though F admit that the 

easons have not occurred to me upon which 
all, decrees are exclufled as evidence except 
in the few cases in which they are also con- 
clusive (that is, when, strictly speaking, they 
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@re not used as evidence at all, ut as ale ‘{nceed, it appears to me that, ‘in’ Taatters 


bar to the suit), yet, after this decision, I have 
no doubt that the@e r@asons exis®eatd I 
should, therefore, feel great hesitafion in 
differing from the opinion expressed by the 
Full Bench indhe case referred tos 

And i6 I addht the pringiple of this dei. 
sion of the Fall Bench, the question of*the 
admigsibiljty of these Government chittahs 
and this thakbust field book sms hardly 
doubtful. . at 

On instituting R comparison between the 
probative force of these documents find the 
decrees of a regular Court of Law on every 
point, the advantage seems to me in favor 
of the latter. “Both are the results of en- 
quiries to which the present suitors were not. 
parties, or (as they are called) privies. ‘But 
one (that which the Full Bench has. exclud- 
ed) is the result of a regular enquiry on 
which witnesses. are examined on oath, 
which is conducted in public, which is sub- 
ject to appeal, and which is presided over 
by an experienced officer actiag under the 
direct superintendence of one or more 
Courts of Appeal ; the others (the admissibi- 
lity of. which we are considering) are the 
results of enquiries conducted: by inferior 
officers, according to no regular forms, where 
evidence is not taken ‘on oath,.where there 
is little comparative publicity, and nô appeal. 
Whatever maf be the reasons which exclude 
decrees, they weuld, I imagine, tell with 
tenfold forge againstsuch documents as 
these. It appears to me, therefore, that the, 
logical consequence of the Full Bench. defi- 
sion (and fF I adopt the decision at all, I 
must carry it out to its logical consequences) 
is to exclude the documents: tendered i in this 
case. 

On.the other hand, I am strongly. im- 
pressed with {e opinion’that, to carry” out 
the Full Ben decision ‘to, its full conse- 
quences, would be little short of disastrous. 
Not only such documents as are now “before 
us, but a yast number of, papers. Whick have 
begn over and over again received in %vi- 
dence must be rejected. Take for Sastamcr, 
the issumnovisee papers so frequently relied 
on in cases relating to GhatWaleg tanures, 
gad which are nothing more’than the re®urn 
of -a *Police Darogah of the--result of his 
enquiries, Tos’ precisely similar category 
belong quinguennial papers and a variety of 


other documents® all of which, though ° in-;) ence, a 


e | light sn questions which have? 


which may- be called ancient, ns to which, .; 


oral testimony is unattajpable, to shutout all ` 
such Jocuments as those, would be, ia fact, to 
shut out every possible means, of throwing 
aily to be 
invessigated:. Almost every man’ ’s title to 
lang m Bengal ultimatgl¥ depends n events 
which happened shortly’ before and after the 


Settlement of +790. Unfortubately, of those 


events there is none but the most Meagre 
recora*; none ipdeed but documents of the 
very xind whi we are now, considering; and 
how are sucW question& to°be decided, if 
these decuments are altogether withdrawn ? 


Aud even with eregard to magters of mo- 
dorn dħte, I think it Was pertinently asked 
by my. brother Bayley during the course 
of this argument—whst, if all such documents 
are excluded, shall we have left byt oral 
evidence? That this is not a desirable re- 
sult ‘probably no one will deny ; and. in all 
discussions on the law of evidence, it seems 
to me very desirable to consider how’ that 
result can be avoided. 


Tint great care is necessary in the re- 
ceptien of such evidence, and that it, requires 
to be carefully weighed ard tested, is most 
undoabtedly true. But F. entirely repudiate 
the notion that any argument’ in favor of 
the exclusion of evidence ean be founded 
on the inability -of Judicial Officers to _per- 
form the task of attributing to it its proper 
influence in the decision. Such a task, diffi- 
cult and delicate as. it may be, is no more 
so than many others..which every. Jadge’ 
daily must perform ; and tọ exclude this 
special evidence, .bećause in some cases 
Judees might found upon it-a wrong con- 
clusion, would be .utterly inconsistent with 
the assumption on which all rules of law 
are “ounded, that the constituted tribunals 
are fairly Competent to carry them out. 


Ido not understand how The as possible 
that any special diffigulties®cen attach to 
estimating th® value of this -kind of evi- 
denés. Like all other pvidence the almis- 
sibility of which has been debated, —the evi- 
denca ,of parties, of persons, yiterested, ft 
convicts, and @@niiety of others,—the esti-. 
mation it whieh it will beeheld will be de- 
re in this’ as in all otlter cgses, (fone tie 
prwalent opinion among persons of experi- 
no other - standard of alue . as 


ferior in authenticity, i must’ be confessed? applied ” to evidence is _to gh sabi con- 
to the decrees of a Court of Law, ehave yet -ceiveblas ' 


been usually received in evidence’ in the’ 
Mofussil Courts of” this country. -0 
o 3 e i ve 
e 
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Far these reasons, Sensib I ath that I 


am a upon:a principle at, 
e 
. 
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that slopied by the Full Bench, and with elle! when they hal the oppor tunity o of being, 


the diffidence I feel in differing from those 
able Judges, I congur in the opinion ex- 
pressed by my athe Bayley that these 
documents were rightly admitted, and that 
the appeal ought to be rejected with costs, 


JE 
Bayley, J.—Mr. Justice Markby has so 
fully gone” into this*¢gse that I wish to edd 
but a very few remarks. 


Thereal poing which we have to decide 
is whether certain copies of chittahs, i.e. 
meas@rement papers and coy of a field- 
book of the suryey departmen@(these copies 
being certified by She Collector as taken 
from the -records of his office) are tò be re- 
m as ewidence or pote 


Justice Markby is of opinion that 
aa F ‘all Bench decisiagin page 338, Volume 
VII, Weekly Reporter, is adverse to their 
receptign, That decision certainly to my 
mind lays down that a decree of Court re- 
cording a finding of a specific fact (as'of ad- 
doption in the case cited) on the suit of 4 
versus B is’ not evidence of that fact be- 
tween 4 and C. Mr. Justice Markby adds 
that if a decree, the result of a solemn ad- 
judication by judicial- tribunals, is “no evi- 
dence of a fact, how can the measurement 


papers of a native Ameen or the field book 


made'up in a survey office, be evidence ? 


I am, however, of opinion that these co- 
pies, are evidence, In the first’ place, I 
think that they aro admissible in-the same. 
way that Her® Majesty’ s Privy Council ad- 
mitted attested copies of somewhat similar 
records on the grounds stated in page 137, 
Moores Indian*Appeals, Volume 7. In the 
second place, I think that, as these papers 
are the primary records out of which a 
survey wap is made, they are originally 
component parts of the map, and that thus 
they are receivable under Sections 1] and 
13 Act IL om 1855,eas evidence of the 
fact of demarcation of lands and properties, 
measured af@® Surveyed at or about the date 
of such map and for the purposes of the xe- 
cords 8f the State aad of TitiSated questions 
r ‘espectively. ° 


Further, it fray be not®ed that before 
these survey measurements . and surpey 
fi | and servey mapo re made, Be. 
tices are. issted under Regulatious VINof 
1822°and IX of 1825- Ea Ave wish 
to be pfestnt and watch, that theif interests 
are not au oe fo that these gecotds 
cannot Be saideto. bo’ made. in the absence 
of the prstieiefor legally they were present 


° a2 a 
r 


present. š ë: 


Ltsiif, I think Wndef Section 56°Act I 
of 1855, the records referred to are admis- 
sible, because public officers are not at li- 
berty to give originals to p@ties ; and'cer- 
tificated copies of esuch offical rec@rds have 
always ordinarily been reeeived in this Court 
as evidence, and acted upon in deciding 
cases. ThE whole current of decisions will 
shew this up to that’ of «ehe Full Bench, 7 
Weekly Reporter, page 338. 


I would, , therefore, receive these survey 
measurement papers {and field book, and 
Ido not think the Full Bench decision as 
to decrees touches this case or these co- 
pies of chittahs and field book. Conse- 
quently, I think that the spécial appeal 
should be rejected with costs. 


The 10th July 1867. 
. Present: 


The Hon’ble W. S. Seton-Karr and A. G. 
Macpherson, Judges. 


Suit to convert rents in kind into 
rents in money—Enhancement. 


Cases Nos. 440, 470, 574, and. 575 of 1867 
under Act X of 1859. 


oe 
‘Special Appeals from a decision passed by 


the Judge of Patna, dated „the 18th 
December 1866, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 28th August 1866. 


Thaķoor Pershad and others. (Defntlantf 


Appellants, f 


versus 
Novan S8ud Mahomed Baker (Plaintif) 
Respondent, R 


e 
Mr, R. E. Twidale for Appellants. 
e 
o Lire. Gregory for Respondent. 


A zemindar thay sue to oe rentg paid if ‘kind, 
into rents paid in money. The fact of the ryot having 
paid in kind for a number of years is no bar to enhance- 
ment, ° 


4 Seton-Karr, J. —Taprezx points are pressed 


Tipe us Èy Mr. Twidale in these foar 
cases on*behalf of: the defendant, special 
appellant, S -. irks 
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Ia Pa e 
First, itis said that the notfce issugd to de- 


indii under Sectionel&óf Act X of 1859 
was itfformal and “leg¥l. -But a þê@rubal of 
that document leads us to think that the 
plaintiff expressed his intention of enhancing 
the renés witch were paid in kind hitherto, 
becayse they were below the money rates 
prevailing in the neighbourhood gand paid by 
other similar ryats. ` This notice, we think, 
sufficiently indicated on what groynds the 
plaintiff sought to enhance, mudthat he meant 
the defendants to Fiderstand that he must 
no longer pay in kind, but in money. 


Next, itis urged that the plaintiff is not 
entitled to convert rents paid in kind into 
rents paid in money. But on this point we 
see no reason for not following the rule laid 
down by twoout of three Judges in the case 
reported at page 23 of Act X Rulings of, 
Volume IV of the Weekly Reporter, in 
which it is held that a zemindar can sue to 
convert the rents in this way, and that the 
fact of the defendant having paid in kind for 
a number of years, was no bar to enhance- 
ment. This second point, then, we overrule 


also. e 
e ~% 


The third point is that the plaintiff shogld 
have sued, not to obtain enhanced rents 
under Clause 4 of Section 23, after notice 
issued under Section 13, but that he should 
the Ist 


ave sued for a kubooleut under 
Clause of th 
A suit unde this latter Clause would, per- 
haps, have been more regular ; but as the 
main poiut at issue betwgen the pårti®s, viz. 
the conversion of rents payable in Gind into 
rents payable in mongy after the fashion of 
other ryots, was regularly tried, and gs the 
defendant was not prejudiced in any waf by 
the form the suit kas taken, we ‘cannot now 
attach weight to this third objection. 
On the whol case we do not perceive: 
any substantial error of law ‘in the Judged? 


above Secfion. 


sais aru ee, s 
decision, and we dismiss the four appeals with 


Costs. o 


° The 10th July 1867. 


Present : 
e 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 
° 
Arbitration,Appeal. 


Case No. 384 of 1866. 


Regular Appeal from a d8cision passed by 
ih®lst Prigcipal Sudder Ameh qf 24- 
Porgunnalf, dated the 18¢h Augusé 1866. 

e 


Sretnath Ghose (Plaintiff ) Appellant, 


e vereus 
Raj Chunder Pavl gpd others (Defendants) 
Respondents. 


& e. 
Buboos Unnoda Pershad Banerjee and 
Obhoy Churn Bose for Appellant. 


Baboos Anund Gopal ‘Palit and Sreenath 
Doss for Respondents, 


Suit laid at rupees 14,999-13-2, 


There is no appeal from a judgment. given according 
to an award of arbitrators even if there has been 
corruption and misconduct on their part. 

Tha neglect of some of the agbitrators te attend 
meetngs of the arbitrators is misconduct within the 
mearing of Section 324 justifying the setting aside of 
the award by the Court which appointed the arbitrators, 
but rot by a Court of Appeal. 


a 
Macpherson, J.—Ir appears to me that 
there is no right of appeal in this case. 


The matters in dispute in this suit having 
beem referred to arbitrators, they mile an 
award. The Lower Court, after having heard 
the objections which the present appellant 
took to the award, did not “see cause to 

“remit the award or auy of the matters re- 
“ ferred to arbitrations for re®pgideration, G 
and did not see fit to set agide the award. 

1c Court, thgrefore,* passed §idgment. ac- 
coding to the award. Section 325 of Act 
VIZI of 1859 provides that, ‘in every case 
“ in which judgment shall be iven accords 
“img to the ayerd, the judanment shall be 
“ final.” These words are gufficiently clear ; 
andflue effect his been giyen to thenssinyotpi s 
Cort, which Bas more than oe held that 
the‘e isao appeal even if there has *been 
cor-uptio® and inisconduct (7 We®kly Re- 
porser, 205 ; 2 Woelly Reporter, 297). 


The anpallant contends that the appeal 
will lie, because there was in fet fo award. 
e e 


. e . (H 


N 
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` and 8 Weekly Reporter, 168) were referred 
to as shewing that an appeal will lie if judg- 
ment has been give® noé according to the 
` award. The case in 2 Weekly Reporter, 297, 
was also relieg on as shewing that an appeal 
will lie if the so-called award is in truth no 
award butes a mere pullity. It issaid in the 
present case, not merely that there were Mis- 
conduct and irygulerities on the part of the 
arbitrajors, but that their award is an abso- 
lute nullity, and not an award in law at all: 
Jirstlg, b&cause, although nine &bitrators were 
appoitted, the arder T them did not 
provide for a diffe&nçe of.opinion among 
them, and the decision given was thaf of the 
majority onJy ; and, secondly, because some 
of the arbitrators did*not attend all th® meet- 
- Ings held during the course of the reference, 
and one arbitrator nev@ attended any meet- 
ing at gl 
As regards the first objection, there is no 
doubt that the Court ought to have drawn 
up a proper order complying with the provi- 
sions of Section 316. And in the case of 
Futteh Singh versus Gango, 4 Weekly Re- 
porter, 4, this Court did on appeal set aside a 
judgment which had been given according to 
the decision of. the majority of the arbitrat- 
ors, no provision having been made that, in 
the event of a difference of opinion, the 
award of the m&jority was to prevail. But 
the circumstances in the present instance are 
very different. For, in a petition (of the 
22nd March J866) which the appellant pre- 
sented to the Court, stating that the parties 
had agreed to refer their disputes to the nine 
arbitrators, it js expressly added that the 
parties had agreed among themselves that 
the decision was to be with the majority. 
Having given this intimation to the Court, 


And two cases (2 Weekly Reporter, 297; 


and having allowed the reference to proceed |. 


without any objection on the score of no 
formal order having been drawn up under 
Section 8kGy “the appellant cannot, after a 
decision hag ,be@en given against him bya 
majority of 6 to 8, forthe srst time come 
forwayd aud be heard te argue that ‘the 
whole proceedings are e mere nullity for 
want of the formal order. There may have 
‘been an irregularity, but fmt does not ren- 
der the proceedimgs null and gvoide . 


n like magner*the matters whfch arg the 
subject of the second objection are, no do&bt, 
grave ingegularities ; but they do ffot make 
the award a nullity. „There if no question 
that it jsetRe gety of all the arbitmtors to 
attend every iffeeting which takes place‘ 
and that® theP ought all to act i ae in 
5 e 


r 
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every stage of the proceedifigs. And { fully 
concur in the observations made by the” 
learned Chief *Jusifee, in he case of Khelut 
Chunde? Ghose versus Tara Churn Koondoo 
Chowdhry, and reported at page 272 of the 
6th Volume of the Weekly Reporter. Such 
neglect of duty as is alleged fo have occur- 
red jn the course 8f the aribtyatio® in this 
suit, would amount in m? opinion to, mis- 
conduct on fhe part of the arhitwtérs with- 
in the meaning of Section 324, and would 
be a. very good ground for %etting aside the 
award. eBut nevertheless the award must 
be set aside, ae provided by Sections 824 . 
and 825, by the Court which appointed the 
arbitrator's, and not by this Court on appeal. 
The misconduct, though it may be a valid 
reason why the Court should set aside the 
award, does not make it a nullityt It is to 
be remarked also that the appellant never 
raised any objection as to the course of pro- 
ceeding adopted by the arbitrators, until 
after the majority had given a decision un- 
favorable to him, l 





We have not enquired into the merits of 
this appeal, but simply decide that, assuming 
the facts to be such as are alleged by. Baboo 
Unnoda Pershad Banerjee, the pleader for 
the appellant, the appeal will not lie. I 
express no opinion whatever as to the pro- 
priety or otherwise of the award, or of the 
judgment passed upon it bp the Lower. 
Court. ; 

I think the appe must bg dismissed 
with costs. 

“Seton-Karr, J.—I concur in fhis judg- 
ment, 


. The 10th July 84. j 
. Present: 


"The Hon’ble L. 8. Jackson and 
aC. P. Hobhouse, Judges, z 


r e 
Mespe progts—Onus probandi—Civil 


Court Ameen (Charges against). . 
é ‘ e 


Case No. 234 of 1867. 


-Miscellaneous Appeal from an order passed 
© by Mr. S: Wright, Principal Sudder 


*Ameen of Dinagepore, dated the sth 
gpril 1867. ee! 
oF é e ° E 
e 
p e 


1867.] e 
te e- e . 
Abdool Kureem Biswas and another Decree- | 
holders) Appejlanig, ` 
e 


® e 
. versus 


Mr. J. D. {ampbell l (Judgment-debtor,) 
° è Respondent. , 
° $3 
Baboss Dwarkanath Mitter and Jugodanund 
Mookerjee for Appellants. 


Messrs. R. T. Ållan md J. S. Rochfort 
for Respondent. Ws os 


e 

' Where a defendant had, with apparent color of right, 
occupied newly formed lands from which the plaintiff 
ejected him by establishing in a Civil suit his superior 
title, the onus was hold to be on the defendant to ac- 
count to the plaintiff for those profits which the defend- 
ant had derived from the lands and which the plaintiff, 
if he tia been in possession, would himself have re- 
ceive : 


Charges against a Civil Court Ameen (such as can be 
readily enquired into and their truth either disproved 
or proved) ougbt to be fully enquired into. 


Jackson, J.—In this case, although I can- 
not accept in full the contention of the 
appellant’s vakeel, I am bound to say that 
the decision of the Court below is not satis- 
factory to my mind, 


The plaintiff recovered a decree for posses- 
sion with wassilat of certain lands which 
the defendant had occupied, maintaining 
that he was entitled to the use and occupa- 

` tion of them as atcretions to his ote, or, ns 
the learned® Judges @f this Court in their 
decision on the regular appeal say, pis 
“ yearly helding.”” The case is to be found 
in IV Weekly Reporter, pege 57. -The 
High Court, in making a decree for the 
plaintiff, ordered that the extent of the 


a so decreed, and the amount of the 


Wassilat arising from it, were to be deter- 
mined in exe@gtion. 


The defendants in this case were the 
owners of an extensive and important indigo 
factory. Ju ` concerns gf this &schiption, 
detailed and careful accounts are notoriofsly 
kept, and I am bound to say that Mhereista 
certain guarantee in the respectability of the 
owners for the general correétnegs of such 
agcounts. Therefore, in this case, whe® it 
becanfe neceggary,to enquire inte the amount 
of wassilat or profits derived from the land 
in dispute, it appears to me that the proper 
course would have been for the Court to 
call first upon the defendants to producd 
their accounts. It would still heve been 
necessary to depute an Ameen to*the spot, 
becauseethe direction of the Court requiyed 
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tlmt the extent of the land should be 
ascertained, and thus clearly would have to be 
gotat by local measurement. Itmight also in 
case of dispute have been necessary to check 
the accounts filed by the defendants by such 
observations as an Ameen, on a“local enquiry, 
should be enabled to record, because, with- 
out,at all imputing wnt of fafth to the 
accounts which might be filed, there might 
ebe facts not fully recorded, dr there might 
be confusion ; or for one r@ason or affother, 
it might be negessary to ascertain ewhether 
the defen dan fe papers related to the whole 
of the land in"ispute. What the Court did, 
it seeme, was simply tô députe a Civil Court 
Ameen. That Amegn went to.the spot, and it 
is alleged that the defewdants thefe tendered 
their accounts, and that the Ameen refused 
to receive them. Gere Ameen proceeded 
with his enquiries and measurement, and in 
course of time made a report. Prev@ous to 
the receipt of his report, however, the 
defendants had filed their accounts in the 
Court of the Principal Sudder Ameen. In 
these accounts if was made to appear that 
the wassilat of the land in dispute amounted 
to 694 rupees, while upon the report of the 
Ameen presented three months later, these 
profits were represented to be over 17,000 
rupees. The defendants very naturally 
presented a petition of he ete to the 
Ameen’s report. Now, it is too common to 
find parties in execution cases preferring 
exceptions to the Ameen’s report in which 
the conduct and motives of ethose officers 
are very strongly impugued. tis also un- 
doubtedly too much the practice to allow 
imputations of that sort to be made, and not 
sufficiently disposed of either one way or the 
other. Now, the functions of a Civil Court 
Ameen are very little inferior in a aa 
to those of a Judge. He constantly has com- 
mitted to him investigutions of a most imports 
ant, most difficult, and gnost dajicate nature, 
and it is absolutely necessary thatthe Court 
should be able tó repoge impMaite confidence 
at least in his Mtegrity, and where charges 
are made of a distinct and tangible sature 
such as can be readity enquired into, and their 
truth disproved or proved, it œ incumben® 
upon the Court make enquiry and to de- 
terntine pésitiwely whether®the charges ure 
bore out®or wut. If such chgrges fre Sus- 
tnifed most clearly, the Ameen ought npt to 
be allowe to retsin his office and go go on 
making other enquiwes in other suits te the 
detriment of the suitors indyof the, publics . 
whereas on the other hand? if the charges 
are not proved, the Ameen ought to be 
® 
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distinctly acquitted, and 
of the false charge. 


The defendants then in this case making 
these charges, expressly asked the Court 
either to depute a second Ameen ; or if it 
were imposgible or inconvenient to do so, 
then to determine the matter itself upon the 
evidence produced bý the parties. The Caurt 
did neither of these „things, ‘for it deputed 
the same Amesha second time to make the 
same enquiry ver agnin. The result, as 
migh$ Rave been expected, avas thft the 
Ameena put in a second report in which he 
fully adhered to what he had* said on the 
first occasion. The Principal SuddereAmeen 
then takes the matter up,gagain, and without 
expressly disposing ef the charges against 
the Ameen, he calls his report absurd ; and 
then observing that the accounts of the de- 
fendants had not been with any good reason 
ifhpug#d, makes a decision founded entirely 
upon these accounts. Now, if the discre- 
‘pancy between the defendani’s: accounts and 
the Ameen’s reports had not been so very 
startling, or if the amountof wassilat shown 
by the defendant’s accounts hadbeen one 
which to my mind was probable, I should have 
had little difficulty in affirming this judgment 
because, as I have said, I think in such a 
case as this, the basis of the wassilat ought 
~ to be defendant’s accounts, unless they are 
«shewn to be falsified accounts. This was 
not @ case in which the defendant had dis- 
possessed the plainuff. It was a case in 
which, with apparent color of right, he had 
occupied newly formed lands from which the 
. plaintiff ejected him by establishing in a 
Civil suit his superior title. It was, there- 
fore, I think n case in which the defendant 
should have accounted to the plaintiff for 
those profits which the defendant had derived 
from the lands, and which the plaintiff, if he 
had been in possession, would himself have 
received. Byt Iam bound to say that I am 
not at all sntisfied that the amount stated in 
the defendaats®ccounts, can really represest 
the true amount of profits’ derived from 
this land. understand the period of wrong- 
ful possessiow to have extended over some 
five years an@six months. The area of land,as 
stated in the Ameen’s pape, ùmounts to 419 


beegahs. Now ™ does seen improbable that 
the Ameen, yith an absolute gertathty oF-de- 


tection if an enquiry followed, should Iive 

made a geturn to the Court so ently false 

as to this area of land. Tle defendants 

state the es#meparen as 226 beegah béing 

little more than¢half the amount reported by 

the Ameen. Wt is quite clear thaé there must 
e 


oa fs 


i 


i sing : ° nar Q 
proper notice ‘takeu,| be someting to enquire into, something te 





. . e ` 
account for in thig very large discrepancy ; 


and evijpeut imputing ang fraud or want of 
good faith to the:defendants, it is quite . 
possible that there may be something in the ` 
accounts admitting of explangtion, and that 
on farther probing, it may turh out ghat the 
plaintiff is entitled to morg than the amount 
stated in these accounts. fae 
‘The Prin@ipal Sudder Ameen has not dis- 
tinctly laid down the pringiple upon which 
the defendant was to ‘account ; it does not 
appear whether he was to account for rents, 


or for. profits,*or for what. The land appears: 


to have been chur land which, at some uncer- 


tain time after its formation, was cultivated 


with indigo. Itis not clear to me that it 
was cultivated by ryots receiving advances 
from the defendants, or by the defendants 
themselves at their own expense, or how. 


It seems to me, therefore, that the case 
must go back to the Principal Sudder Ameen, 
that he should depute an efficient Civil Court 
Ameen, with definite instructions to measure 
the area, to take into consideration the ac- 
counts filed by the defendants, and to test 
the accuracy of those accounts. The Court 
must lay down first upon what principle the 
profits are to be accounted for, and he will re- 
quire a report from the Ameen as to the 
mode in. which the lands have bgen oceupied ; 
and with these materinls before him, the re- 
port of the measurement, thë accounts of de- ° 
fenfants, and the obsapvations upon them of - 
thg Court Ameen and the other evidence 
that may be recorded, he will come toa fi- 
nal decision in this case. 


At present, I think, we can say nothing 
as to costs, because this must depend upon 
the issue. 


Hobhouse, J.—I wish to saygthat I concur 
in the order of remand that m¥ brother has 
‘made. But I have had some considerable 
hesitation in doing so, because it seems to 
me that thè accounts which were, furnished 
by Mr. Campbell in this case, were hardly 
displited’by the decree-holder, and as far as 
Ican make out, wer the accounts of a 
large *congern which would scarcely have 
beef falsified in order to not paying a certain 
larger or smfller sum for a very small area 
of land. 


But it does seem to me fhat in this case 
he Court below has not carried out the 
orgler of hbis Court in the decree which was 
originall} given, so that we can, as the order 
noy stands, affirm it.. The Court was 
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directed to enquire intatyo matters : it was 
to enquire, firs¢, wleat the area of land was ; 





and, secondly, what’ was the’ -amount of. 


“wassilut upon that area. Now the Court has 
not satisfuctogily stated what the area was,; 
“and although &t has stated what the wassilat 
was, yet, as thy brother Jackson has obgorv- 
ed, it hag not toid us how it has arrived at 
the amounf of that wassilat. ® 


Then also there were certain irregular- 
ities or rather omissions, I should say with 
reference to the investigngion wh 
‘conducted by the Ameen. 
the result of that investigation is very 
different fiom the result of the Court’s find- 
ing. By- that investigation, a very large 
sum of wassilat is found; by the Courts 
nuding a very small.one, quite dispropor- 
tionately small. at 

For these reasons I concur in the order 
of remand, 


- 5 


The 12th July 1867. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, aug the Hon’ble G. Campbell and 
J. B. Phear, Judges. 

Fe e 


Estoppel—gent—Bond. b 
„Onse No. 374 of 1865. . 


Regular Appeal from a decision passed by 
the Judge -of Behar, dated the 15th 
' August 1865, £ ` 


~% Mubsamut pann (Defendant) Appellant, 


a ` 
VETSUS 


Mussamut Bechun (Plaintiff) Respondent, 


Messrs. W. E. Peacock, R. E. Twidale, wnd 
C. Gregory for Appellant, s 
e 


Baboos Dwarkanath Blitter end Chgender 
‘Madhub Ghose for Respondent. e 
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In a former sfit for*rent brought before the Collector 
by A against B, B set up a bond authorizing B to 
deduct acertain portion of his rent and apply it in reduc- 
tion of the amount di® to him on the bond. The Collector 
held that the bond was genuine. B now sues m th 
Civil Court under the bond.@ Herb by the majority o 
the Court (Campbell, J dissenting) that theedecisiongof 
the Collector was not conclusive except upore the ques- 
tion relating to the rent, concurrency of jurisdiction be- 
ing a necessary part of the rule creating an ‘estopped in 
such a case, : 


“whether the disputed 


aich was. 
Undoubtedly,- 


Campbell, J.—In my opinion the Court 
belo-v was right in belgie that the question, 
ocument was genuine 
or. ‘not, had been adjudicated between theso 
parties in the previous suit for rent and in 
refusitig again to try an issue on that 
pojat. - oa aS 
It seems to be clear that the Collector’s 
Couzt is to all intents and purposes a com- 
peteat Court of Civil Jfrisdiction? The 
maté stands thus :—A sued B foreregt up- 
on an agreonfa for lease. In answer to 
that-suit for fent, B sete up® another agree- 
ment (now called the* ond) by which the 
terns of the original lease were varied, and 
und2tethe provisions of which nọ rent was 
due. The Courts below at first refused to 
entertain this defencgpconsidering it to in- 
volte a matter beyond’ the cognizance of the 
Collector. But the Bench of thi@ Court, 
over which the Chief Justice presided, con- 
sidering that the defence was a legitimate 
defence, remanded the case for re-trial on the 
simple issue, whether. the document was 
genaine or fabricated. The Judge then 
fourd the document to be genuine ; and on 
special appeal, another Bench of this Court, 
in concurrence with the former-order of the 
Coit, rejected the appeal. B now sues for 
certain monies due under the document 
abo~e mentioned, and A set8 up ihe defence 
that the document is fabricated. 


No doubt every fact in any way found 
in a judgment is not conclusively binding 
on the parties inevery other suit But I 
think that the exceptions to the general 
rule which binds parties tothe finality of 
decBions once passed between them, may 


‘be reduced to two :— 


1 Where the Court is a Court of limit- 
ed jurisdiction, and incidentally decides 
matzers beyond its competence. 


2 Where the matters dctided are not 
dwently-in issue, and are onl yseit were in- 
cidentally stated in the judgment. 

No doubt thé decisior of a Small Cause 
Court on a questiof of title is° not binding 
in mother Courtgnor is the Ming of any 
Court binding on a point in evidence ‘other 
thañ the fetus dssue tried* But ituseews 
to me that theepresent matter dees not come 
within gither of these exceptions. © æ 


The isdue sent gown for trial “by this 
Cofwt iy the prevfous ‘suit jwasesglely and 
directly, did Æ make the dispited document 
or wot ? The Collector has full garisdiction as 
togmount ; and the disputed ddtument, though 

e e ; e 
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now called a bond, was in fact not a bond 
“but a document varyjng the original lease, 
It recited the lease over and over again, and 
provided that, instead of carrying out the 
-terms originflly stipulated, B should recoup 
himself for* farther monies advanced by 
withhold®g the rect for a certain perod. 
It was a direct answer to the ‘suit for rent 
~and no collatefal issue, as I think. Thae 
seem? to haveebeen the-view taken of it by 
this Cowrt in the former T tho adopting 





the expressions then used b$ the Court, I 
consider that the igsue regarliug the dis- 
“puted document hus* been shee fairly tried 
between the parties and gannot be re-tried. 
_ In my opinion the rules of pleading in 
„our Courts materially differ from those in 
zai English Court, ‘Meere the parties them- 
selves take broad and general ‘issues.’ Here 
fhe C®urt frames specific issues.- I think 


that the question pre-adjudicated in the |, 


former suit is not the general issue which 
might have arisen in English pleadings,—* Is 
rent due or not ;”” butthe specific issue sent 
down by this Court, “Is the disputed docu- 
ment genuine or not” ? Also, as in England, 
-there is practically no appeal; there are a 
variety. of médes by which a new trial on‘a 
question already adjudicated: may be had. 
Here there is appeal, but in my view no 
suit to retry if any shape a matter onco 
_ fairly adjudicated between the parties should 

beallowed. As my learned colleague does 
not concur, the case must go before, another . 
Judge or Bench. - 


‘Phear, J.—This was a suit to recover 
_Yupees 5,000, principal and interest, on 
accofut of au advance under a zur-izpeshgée 
lease which had been cancelled, and also to 
recover & further sum of rupees 9,599-12-10, 
principal and interest, under a bond. ' 


' The main ground of defence is that the 
bond is ffl$e and fabricated. The Lower 
Court refwsed to enger into the merits ®f 
this defence, because “ the geifuineness of the 
“bond in suit has olready* b&en determined 
“in the affirmative by” the decision of the 
œ Collector of Behar, dated, 23rd Nowember 
“ 1861, confirmed by the supérior Appellate 
“ Courts,under dates 10th Kelruary and 21st 


the {ull amount of 5,000 rupees in respect 
of his grsf head of claitn, toggther with 
rapees 7,926-13-8 in yespect of the second, 
making,in fll g sum of rupees 12,926-18-8. ' 


-If the band begenuine and valid, I 
think thatethe amount due has beens rightly 
` s e e * 
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by the present defendant as lessor “against 
the present plaintiff as lessee. -Against the 
lessor’s claif thus made, the lessée Set up the 
bond now in question, by the terms of which 
the lessor, in consideration of a lonn of 10,000 
rupees, *stipulated that the lessee should 
apply a certain portion of the annual rent to 
the reduction of the loan and the pnyment 
of the interest thereon. The lessor (present 
defendant) then, as he does now, alleged that 
the bond was false and fabricated. An issue 
was admittedly framed upon” this, and 
decided ‘by the Collector in favor of the 
genuineness of the bond, viz:‘against the 
contention of the present defendant. It is 
urged before us that the defendant is con- 
cluded by that -decision as against the 
present plaintiff, and cannot now be allowed 
to put the same matter again in issue. In 
other words, it issaid that that decision 
constitutes a res judicata between the parties 


| with regard to the genuineness of the bond 


for all purposes whatever. L[t seems to me 
a sufficient answer to this to remark that the 
Collector’s Court could have had no juris- 
diction even to enquire into the . validity of 
the bond, except for the purpose gf arriving 
ate conclusion as to hy much bf the rent 
due under the lease had been paid or satis- 
fied. The cause of suit before thee Collector 
was simply rent due and finpaid. That 
cause of suit has vo doubt been finally 
determined between the parties. The issue 
on the bond was collatoral to it, and while 
the’decision of such an issue is no’ dou! 
final so far as regards the subjedt of decree in 
that suit (see Chunder Shekhur Deb Roy 
vs. Doorgendro Deb and others, 3 Weekly 
Reporter, (vil Rulings, page 39), still I think, 
as igin the reported *case suggested that the 
samg .isgie -is capable of being raisè@in 
reference to any other cause of suit between 
the same partigs. 


= The matter conclusively adjudicated upon 
generally 0 be, 


“July 1864 8 and it decreed eto tiie plaintiff Sought only by a compuifison of the plaint 


‘in a suit ¿gter partes is 


i with thejudgment. Aud for this purpose the 
i plaint is to be taken to be a$ large and com- 
prehensive with regard to matter of suit as 
‘the plaingiff might fave made it, except in 
cases where a separate substantive claim, 
such as set-off, can and has been pleaded by 
the’defendant as a-bar to-the relief asked by 
e bd a e e 

e 
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found by the Lgwer ‘Court. But I ‘also 
think gbat Court oaghtp to have tied the 
issue raised*by the defendant’ as to the 
‘genuineness of the bond. - It: appears'-that 
“the decision of the Collectogin November 
1861 was given in a suit fæ rent brought 


widence, to this Court. l 
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than ghose to be gdisapvered “by ethe com- 
parison I have'mentioned are finally decided 


between the parties by a -decree in a Civil 


suit, and, of course, such a counter-claim to 
be madg at allgmust, be one which? the Coutt 
could entertain and decide, had it been wade 
the subject of a plint instead of being set 
up in defence. — ° 


Ju the instanee before the Court, if the 
Collector’s decision finally determjned the 
genuineness of. the bond gs between the 
parties to this suit, he has,*in fact, ad- 
judicated on the most material part ofthe 
cause of action in this suit, and yet it is 
ndmitted that he would have no jurisdic- 
tion to entertain and adjudicate upon the 
whole of that cause of action. As I have 
already remarked, this consideration is in 
my mind conclusive. But further, it appears 
to me that, if all the issues of fact framed 
and determined by the Court in its progress 
to its final conclusion are to be held to effect 
a res judicata between the parties for other 
purposes than the pending suit, we can- 
not well stop short of saying that every 


necessary link of the successful party’s chain , 


of evidence must be considered to have an 
adjudicated credibility _ attached to it for 
ever afterwayds as against the -other side, 
whenever it may be employed against 
him. ° i 
: : . 2 

In my opinion we ought, pursuant to fhe 
provisions, of Section 354 of Act VIII®of 
1859, to refer-for trial to the Lower Court 
the issue whether or not the bond is false and 


fabricated, and direct that the Lower Court | 


return its finding thereon, together with the 
e 


Peacock, Ce J.—This was a suit” brought 
to recover rupees 5,000 as principal and 
interest on account of a zur-i-peshgee, and 
also to recover rupees 9,599-12-1@, principal 
ang interest, under a bond. The defendant 
set up that the bond was false and fabricated, 
and the issue for getermination was, were 
the sums claimed by plaintiff legally due or 
pot, and if so, can they be recoWered fom 
defertiant or,not. The Judge of the Court 
below says that “he genuineness. of the bond 
“in suit has already been determined in the 
“ affirmative by the decision of the Collector 
“ of Behar, dated 23rd November 1861, cong 
“firmed by the superfor Appellate Sa 
‘under dates 10th February and Ist July 
“1864, and the zur-i-peshgee transaction, is 
neither questioned uor denied.” g 


e . . . - ° e e 
the. plaintiff. I believe tliat no issues other |. 


Tue.question, then, is whether the Judge 
was right in considering that the decision of 
the Collector that this*bond was a genuine 
one, was conclusive evidence in support of 
the zenuineness: of -the bond,eor whether he 
ough to have entered into the question whe- 
ther the bond was or was not genuine, 


e 
The circumstances under which the Col- 
lector triéd thé issue as to the genujneness 
of the bond were these. 
> 


A 3uit was Srought by the present défend- 
ant against dhe- present plaintiff to recover 
rent, apd’ in tlmt suit ethe Collector alone 
had jurisdiction under Act X of 1859, 
Section 28, -which®says that Co¥ectors, and 
Collesfors. alone, shall try suits for, rent. 
In azswer.to that suiį for rent, this bond 
was set up by the plaintiff in this suit, who 
was hen defendant, and the substangg of the 
bond was this that, instead of paying the 
rent, then defendant fn the suit for rent, who 
is now the present plaintiff, should be at 
liber-y to deduct a certain’ portion of his 
rent ind apply it in reduction of the amount 
due to him on the bond. If the bond was 
a gecuine one, it appears that only rupees 
Rs. “56 were due for the rent. If, on the 
other hand, the bond was not genuine, rupees 
3,500 were due ; so that it was important, 
for the purpose of deciding how much rent 
was due, for the Collector to determine 
whetaer the bond was genuine or not. ` 


TLe Collector thought that-he had no 
jurisdiction to try the question: as to, the 
genu-neness of the bond, and the case then 
came up to this Court., Tire Court decided 
that, as the Collector had jurisdiction go try 
the yuestion of rent, he necessarily had 
jurissiction to try the validity of ayy docu- 
ment which would be an answer to the pay- 
mentof rent or any, part of it; and this 
Cours decided that the,case shguld go back 
to th » Collector to try whether thé bond was 
genu ne or not, and it,was e®pressly added 
“ for the purpdse of ascertaining how much- 


of tha rent claimed was.due.”’ ° 


. i e R ° 
_ Tir case went down, and the Collectow 
upon the trial fo@nd that the bond was ge- 
nuire Krome this decisiog there was a 
special appéal to°this Court; and thedvei- 
siop of the Lower Court was affirmed.’ The 
Court held that the Collector was riglft in 
adjudicatidg that only 756 rupees* Were due 
for*rant instead of 3,500 rupee, and that 
the Gnlfector had the -powex “to enfer into 
the cuestiop whether the bony wag genuine 
Ornon y = e 
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<. After the decision of the Collector’ with 


regard to the rent, the present plaintiff 
brought this suit, anA he seeks to. recover 
rupees 9,599-12-10, the balance of the prin- 
cipal due upo& the bond and interest - there- 
on. This, then, isa suit which could not 
be tried by a Collestor ; it could be tried 
only by-a .Principal Sudder Ameen uler 
‘the directions of the Judge, or trjed by the 
Judgæhimself. Butin either case, a regu- 
lar appeal would lie to this Court upgn the 
meri®, and not merely a spectal appeal. - 


It was contended that thè Judge was 
bound to admit the fudgment of the Col- 
Jector as conclusive evidgnce that the bond 
was'genuine. 1f the-Judge was bouns to du 
„that, the question as to the genuineness-of 
the bond never could%e tried in this Court 
upon regular appeal upon the merits. If the 
decisio& of the Collector is conclusive upon 
the Lower Courts, it ig conclusive upon this 
Court in appeal ; and however. large the 
amount in dispute is, this Court would be 
precluded from trying the question, ‘not- 
withstanding. the correctness of -the decision 
of the Collector could not have been brought 
before this Court in regular appeal. The, 
suit in the Collector’s Court was for 3.500 
‘rupees only, and the decree awarded 756 
rupees, If the parties had been dissatisfied 
with ‘the Collctor’s decision, the regular 
appeal wás to the Judge, with a special ap- 
‘peal to this Court.. The ‘decision of the 
Judge upon ghe question of fact whether 
the bond was genuine or: hot, would haye 
been find. ` > . 


If it be held that the decision of the Col- 
lectos was final, the whole course of proce- 


dure, with reference to appeals from the ordi- |- 


nary Coprts of Civil Judicature, would be, 
entirely changed. The decision of the Col-: 


lector would be binding and conclusive upon | 


the facts, however layge the amount claimed 
upon the'Void"in the suit in the Civil Court, 
and howevereffiall the. amount:in dispute for 
‘rent was in -the -suit before “the Collector, 
"whose decision is now set *uy% as conclusive’ 
‘by ‘way of estoppel. Arf estoppel shuts out 
Snquiry intothe truth, and: jt is therefore very 
“necéssary tó'see whether suth’ an, estoppel! 
was agused -by*thé decisiow’ of “tlie Col- 
lector. e ` ° ae 
‘The case which has been. cited ig the lead- 
ing cas@ir England and upon: tle subject, 
viz., Duchgss of King%ten’s case. There- 
the Lost Chief" Justice. of. the Court of 
Common, Plegs (Sir William de Grey, aftec-. 
wards Lora alsingham), laid’. dgwn the 


rule very clearly in answer to certain -ques=” 
tiong puh to “the "Jydgegs -by the House-of 
Lords. He says :—“ From the variety of 
‘* cases relative -to judgments being given 
‘in evidence in Civil suits, ghese two de- 
:* ductions*seem to follow as gpnerally true : 
“ figst, that the judgment of a Court of 
- concurrent jurisdiction Yirectly upon ‘the 
‘ point, is ag a plea, a bar, or as evidence, 
“ conclusive between the same parties, upon 
“the same matter, directly in question in 
<‘ another Court; secondly, that the judg- 
‘ment of a Court of exclusive jurisdiction, 
“ directly upon the point, is, in like manner, 
“ conclusive upon the same matter, between 
“the same parties, coming incidentally . in 
“ question in another Court, for a different 
ce purpose.” e . 


It is important to observe here that he 
speaks of the judgment of a Court: of con- 
current jusisdiction or of a Court of exclu- 


| sive jurisdiction. Now, the Collector’s Court, 


by. which the question as to. the validity of 
the bond was tried, was not as regards. the 
trial of the validity of the bond a Court of 
exclusive jurisdiction, nor was it a Court 
of jurisdiction .coneurrent with that, of the 
Zillah Judge. It is clear that the judge 
had no power, as a Court of original. juris- 
diction, to try the question whether the rent 
was dne or how much was duey because that 


jurisdiction , was_ taken away from the ordi- 


nary Courts of Judicature byszAct X of 
1859, and transferred $ the Revénue. Courts, 
namely, the Collector or Deputy Collector, 


-|.and they were made the sole ande exclusive 


Courts for the purpose 
rent, ; i ' . 
On the other hand, the Collector had-no 
jurisdiction whatever. to pronounce a, decr: 
for & sum of money. due upon bond. . As 
regards the rent, the Collectows Court was 
one of exclusive original jurisdiction, but 
as regards the bond, except so far as it might 
form nt ar wer to the claim for rent, he had 
no jurisdiction at all. | į 


.of trying suits for 


a eo i T 
Tt is very ‘important also to see -what 


| would be the yesult if the question of con- 


curyeftcy wf jurisdiction were put out of the 
question. It appears -to, me to be ofgmich 
more importance -in thisecouhtry ‘than it 
would be in England, that-in order to render’ 
4 judgment between the same parties, upon 
the same point in one Court, conclusive ‘in 
nother. Court, the-two Courts must be 
Churts af concurrent jurisdiction. If.it were 
not so, the whole procedure. as regards ap- 
pe@ls might be entirely. changed... ° 
° e 
e 
e 
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Suppose in an action brought in a Collect- 
ors Gourt for reng a general “releasp of the 
rent and of. all; demands of the plaintiff 
against the defendant should be set up. 
‘The Collectoy would have power to try 
whether the r@lease set up was"a genuine 


_.document op not, becatise he could noś de- 


-termine whether the rent claimed was due 
without “trying whether the @laintiff had 
-released defendant from paying it or not. 
The rent claimed might be only for a small 
amount. If the release were fouwd by the 
Collector to be genuine, the guit for rent 
would be decreed in favor of the defendant. 
But suppose the same plaintiff should sue 
the defendant for a lac of rupees in the 
Civil Courts, could it be contended that the 
decision of the Collector was conclusive as 
to the genuineness of the release in answer 
„to the suit for a lac of rupees ? 


Tt-might ‘be that the suit for rent was for 
a sum under rupees 100, in: which case it 


. -might be tried by a Deputy Collector, with 


nv appeal to the Collector and no appeal to a 
Civil Court. ` : oe 


Suppose the release was contained ina 
deed which also conveyed a large zemindary: 
‘from the plaintiff to the defendant, and the 
Deputy > Collector should have raised the 
issue in n suit for the rent, whether the deed 
-was a forgery or executed by the plaintiff. 
If he ‘should ‘wave determined that it was 
genuine, agd his decigjon were conclusive, it 
would be conclusive against the plaintiff m a 
subsequent suit brought against him by “the 
defendan in the Civil Court to recover the 
zemindary. On the other hand, if the De- 
puty Collector should happen to hold that it 
was not a valid document, his decision would 
se canglusive against the defendant as to ‘his 
right to the gemindary. s 


A bond of “very large amount might be set 
up as an answer ina suit in the Moonsiff’s 
Court, or in a Court of Small Gpusgs, for a 
‘very small amount ; bue it, never- could be 
held -that n decision in those QourtS as 
to the validity or invalidity of the bond ‘as 
a defence to the suft would be conclusive 
upon the Judge in a suit brought upon the 
ond, and upon the High Court in a regular 
appeal fromda deeree.in that suit. 


-It is clear, therefore, that to render a 
judgment ‘in such cases conclusive, the 
Courts must be Courts of concurrent juri 
„diction. The validit? of an instrament 
involving a title to lands worth- lacs of 
rupees, might have to be tried’for some pur- 
pose in the Court of a, Deputy Collector, Rith 
e 


an appeal to the Collector, or before a Small 
Gaus2 Court, from which.there ïs no appeal ; 
if tha view taken by Mr. Justice ‘Campbell 
is correct, the decision would be -conclusive 
upon every ‘otber Court if which the 
validity of the same deed mfght come in 
gica for‘an entirely different purpose 
and in a claim for a very large amount. 

It ‘appears to me, ‘therefore,’ that the 
rule which is laid down, ‘via thit to ‘render 
a judzment of one Court between the, same 
partizs upon the same ‘point conclusive in 
another Cou$t, the twe Courts must be 
Courtseof concufrent *jifrisdiction. Concur- 
renez of jurisdiction is‘a necessary part of 
the rye which createsean estoppel in such a 
case ` 


I Jo not know pre@isely how ‘it is that 
the doctrine of estoppel has -been engrafted 
into the: rules of law applicable “to the 
Mofassil Courts.. It seems to Imve been 
take. from the English Law, without also 
tokiag the rule of English Law that estoppels 
must be pleaded ; a rule which is not ap- 
pliccble to the Courts in this country. 


Ifis quite clear that, in order to make 
the decision of one Court final and con- 
clus ve in another Court, it must be a deci- 
sion of a Court whiéh would have’ had juris- 
dicton over the matter ig the subsequent 
suit in which the first decision is given in 
evidsnee as conclusive. “Then, would the 
Collector have had jurisdiction in this case, 
tó g_ve a decree in a suit upofi the'bond ` for 
the >alance now claimed'to bé due upon it ? 
Clearly uot. He had power to give effect to 
it ae an answer’ to the renf, but no: power 
to enforce it in respect of the balances His- 
Cou-t was'therefore not a Court of concur- 
rent jurisdiction, and his decision which was 
passed for another purpose, would not be 
conclusive on the Civil Courts, : 


Sr William de Grey goes further and 
says :—“ But neither the®jydgment ofa 
“coacurrent or exclusive jurisdiction is, 
“evidence ofe any. matter whiche came 
“eo:laterally in question, though within 
“thsiy jurisdiction, nor of apy .matter if- 
“ cidentally cofizable, nor of any matter to 
“ be inferredehy argument from the judg- 


its ment. 230 ‘ 


Yt is unnecesgary. for me in-this cfise to 
detemine whether the-matter did*ofdid not 
come collaterally’ ‘Ine question, before the 
Collectér. .If it were necegsnry fot: me to 
dete-mine that question, I spuld,-say that. 
it did. But I think it unnecessary to -deter- 
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mine that question, because it is clear that 
the Courts’-are nof, Courts. of concurrent 
jurisdiction. “ >. e . : . 


~ It is also unnecessary for-me to determine. 


whether the fhdgment of a Court of concur- 
Yent jurisdiction between ‘the same parties 
on the sarfte point is*conclusive between the 
parties in another Céurt in this country, 
‘ where it canno? be pleaded as an estoppel. 
I. shoud be disposed to say that the English 
rule of gstoppel ought not to-be intreduced 
into the: Courts of this cotptry. If the 
question shoifldeevey arise before me, I am 
nt present disposed*te thitk that guch a 
judgment is only prima facie evidence, and 
not conclustve. es è 


Itis not necéssary to allude to ‘that part 
of the argument in which the -judgment’ of 
Vice-Chancellor Knight Bruce was cited. 
If the frinciple which that learned Judge 
laid‘dowa is held to be law’ here,’ and the 
authority of that learned and acute ‘Judge is, 
entitled to very -great weight, the judgment 
of the Collector in this case was not conclu- 
sive, ` Butit wassaid that the Vice-Chancel- 
Joi’s judgment wns over-ruled by the Lord 
Chancellor in appeal (1 Phil. 582). The 
ground upon which that decision was re 
- versed has no bearing upon the present case. 
The principles laid down in the judgment 
of the Vice-Chancellor are wholly untouched 
by ‘the revérsnl. ‘See 2 Smith’s’ Leading 
Cases, notes, 147a, © © 7 t : 

A Full Bench case ‘was cited- from 
Sutherland’s Small Cause Court Rulings, 
p.'51; which appears to me to lay down the 
principle correctly. ‘There ‘it was decided 
that the Judge of a Small Cause Court had 
power to try a question of title which arose. 
incidentally in a suit for damages ; but’it 
was expressly stated that the judgment 
would not be conclusive, except so far as it 
related to the right tothe damages claimed 
in that swis; consequently ‘that it would 
not be binding @u the Courts which would 
have jurisdiction to® try the question of 
title. o j n 

Another cifse was cite? from the Revenue, 
Sudicial,. an@ Policé Journgl, Vol. 3, p 278. 


That case is not important. There it was. 


merelgheld that å mokurrureeepottah having 
been adjudged to be valid in sesuit “for. rent, 
the party could. not sue in the Civil Court for 
the purgese of showing thit. the mpkurruree 
pottah was voidable, Possibly, this case 
may notebe torsectly reported. The Court 
said :—* We ar8 quite clear that it is not 
“ competent 1, a zemindar to sue’ to set 
“aside a tenant’s mokurruree leage, when 
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“ owce that mokurruree in a suit between’ 
“ them bbad been adjudged to be .vakid and 
.“ a claim: for enhanced rent dismissed: in 
.““ consequence of that finding.”. Why the 
:Çourt should have no- jurisgiction simply 
‘because the mokurruree po&tah had been 
upheld in a Civil®Court, _I cannot under- 
stand. They say :—“ As the Courts, where- 
“ fore, in @his suit have, on th8 opinion 
“expressed above, no jurisdiction, we re- 
“ verse the decree of the Court below; 
“í both parties will, under the circumstances, 
“ bear their gwh costs.” There it was held 
that the Court had-no jurisdiction to try the 
question, not that the decision was conclu- 
sive between the parties. If the former 
judgment operated as an estoppel, it clearly 
did‘ not take away the jurisdiction of the 
second Court, The second Court surely 
must have had jurisdiction ‘to try the ques- 
tion -whether there was an estoppel or. not, 
and also to try whether the. facts existed 
which were necessary to create an estoppel . 
between the parties. An estoppel does not 
deprive the Court in’ which it is set up of | 
jurisdiction, There is probably -some’ mis- 
take in the report of the case, Soe 
It is laid down in the ~ Duchess’ of 
Kingston’s case by Sir William de Grey 
that “ fraud is an extrinsic collateral fact, 
“ which vitiates the most solenfh proceedings 
“of Courts of Justice ;” gnd the Judges 
advised the House of Lords that fraud would 
vitate a judgment, and that either of the 
pafties might destroy the effet. of it by 
proving that the judgment was obtained by 
fraud. I -point this out to show that.the 
Courts were not deprived -of jurisdiction, 
. for, if so, they could not try the question..of 
. fraud. , g i gs 
Upon the whole, then, it appears ‘to me 
tliat the Collector’s Court ang the Judge’s 
Courts were not Courts of concurrent juris- 
diction, and therefore that the decision of 
the Coltect@r was not conclusive, except upon 
the question relating to the rent, ° eee 
.My. Jastice Campbell says :—“ The Col- 
“ lector has full jurisdjction as to amount ; 
“and the disputed document, though now 
“ cugled a? bond, was'in fact not a bond, but 
‘qa document varying the original lense.” - 
No doubt, the Collector hati jurisdiction to- 
any amount so far as aclaim for rent was 
concerned, but not to decree*money due upon 
he bond, which is the purpose for which the 
hopd is ngw set up. Though his jurisdic- 
tion -was not limited so far as ‘the rent was 
concerned, still it was limited..to suits, for 
the recovery of rent.. ao i 
e 


fo 
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It appears to me, therefore, that the dei- 
sion o® Mr- Justice@Phear was righte ol agize 
with that learned Judge. The cise mst, 
theréfore, be sent back under Section 354 
Act VIII of 2859 for the Lower Court {o 
try the issue Whether og vot tite bond’ is 
false and fabricated, and tu return its ficd- 
ing ther gon, together with the evidence, to 
this Court." ° 





The 12th July 807. 
Present : 


"The Hon'ble W. S. Seton- Karr and 
A. G.. Macpherson, Judges. 


Tenur’—Ryot—Sub-lease— Enhance- 
; ment. 


Case No. 467 of 1867 under Act X of 1839. 


Special Appeal , from -a decision pand by 
the Judge of the 24-Pergunnahs, dated he 
29th December 1866, affirming a deciszon 
passed by the Deputy’ Collector of Barse- 
pore, dated the 1st December 1865. 


Uma Churn “Dutt and another (Defendarts) 
App Hunin 


Ea 
nG 


Uma Tara Debee (Plaintiff) Respondent: 


- Versus 
a) 


Baboos Sr PER Doss and Anund Chunder À 


~ ote Ghosal for Appellants. ; 


Baboos Onookocl Chunder Mookerfec snd 
Romesh Chander Mitter for Respondenti? 


The holding of. an “intermediate ‘sigs does not 
remove the kolder from the aategory of ryots whose 


lands may be enhanced under Section 17° Act®¥ of 


1859 ; nor does the sub-letting of part of a &nureea ter 
the original character of (he ryot's holding. 


` Seton- Karr, J.—As regards. theefrst po” ot 
Paised i in special appeal, viz. that the zemin- 
dar is barredèfrom» enhancing the’rents by fhe 
terms of the ikrar of 1247, we overrule the 
same without caing on the respondent. . 
> .The Judge is quite correct in holding. ct 
there are no expressi8ns. in. the ikrar_o 

Magh 1247, which is the only deed. that 
defendants can rely. on, which ‘¢reate a fed 
and unalterable rent, - 


. e` è- 
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On the second. point, the pleader urges 
that the defendant, though found by both 
Courts not to be a dependant talookdar, has 
been found. to: hold -an.intermedinte tenure, 
and shat his rent, therefore, sifould not have 
been enhanced under Section £7 of Act X 
of 1359, which he urges applie¢: to actual 
ryots. After hearing both parties fully, 
we think that the finding of the Lower Courts 
as tc the character of the ¢enure dots not, 
in law, remove the defendant from fhe cate- 
gory of ryots,"whose rents may be ethaug- 
ed uader the Section qugted> . 

Tnae,defendaiftt took a'potta ‘to clear and - 
cultivate n Soondurbund chuck at a progress- 
ive rate of rent; and af he cletred some of 
the land not by his own labor, but by set- 
tling ryote under hi, on the said chuck, 
this does not alter the origiual character of 
his | olding. 

The cases quoted at page 16 of the ‘Weekly 
Reporter, Volume VIL, and page 70 of Volume 
I ;and Revenue Journal, Volume II, page 
213, have clearly recognised this principle. 

. Moreover, we perceive that an allowance 
has been made in the defendant’s favor ; and 
that, in consideration’ of his ‘cleariig and 
-cultivating the grant, he has ‘not been 
assessed at the rates payable by persons who, 
as.rrots, actually cultivate the lands in the 
neigubourhood. We have ne reason to think 
these rates other than fair and “equitable, or 
the ‘udgment other than perfectly legal ; and 
we Cismiss the appeal wie, costs. 





The 12th July: P867. 
Present: = 


The Hon’ ble F. Be Kemp and F, At oan 
l Judges. 


Mesne profits—Bur-putngedar— 
Rent— Ejectment. 

Ree 

Case No. 307 of’ 1866. 


. 


Regular Appeal fom a decision pissed by 
Bahoo Kedarnath Banerjee, Oficiatin§ 
Additional ‘Principal Sudder Ameen of 
East Burdwegn,: dated * the: 30th. zey 


1866.9. o s 
‘Digbijoy Chunder Neogy- (Defendi) - 
ware ee Agpellant, ae 

. ero NVËTSUS $e te. 


Saduk Churn Thakoor "jain 


Hespondonia eo 
ae ee 
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aboos Mohesh Chunder Chowdhry and 
` Khetturnath Bése for Appellant. 


. Baboo Romgnath Bose for Respondent. ` 


s . 
- Mesne profits cannot be decreed against a. dur- 


` putnecdar, nof can rent bddeereed in a suit for eject- 


ment, . < 
e 


. Glover, J.—Tars was a snit by a putnee- 


dar (purthaser at auction-sale) to seffaside 
the defendant’s,dur-putnee lepse on the 
- ground that it was collusive,” and to obtain 
khas possession of the land. i 
. The Lower Court held that the dur-futnee 
was. valid, and could mgt be interfered with.- 
Tt therefore, refused the plaintiffs prayer 
for khas possession, but awarded him 
mesne profits to the extent of the . rent 
payable to him by the dur-putneedar, 


In ‘appeal it is contended that the above j 


order is altogther illegal, and we have no 
doubt that it is go. 


Na Blase ; t e A 
vow The appellant was found to`bè in boné 


< 


~ 


‘ 


ot alin 
Ts 


`- ' mesne profits? °° 


Jide possession ag a dur-putneedar. ‘To de- 
mand mesne profits from him, was to do away. 


with this finding, and to. treat him as`a` 
i 


. wrong-doer ine illegal possession of land to 
which he had no title. The: Principal 
Sudder Ameen geems to have had some idea. 
that the rent which the dur-putneedar had, 
‘to pay, could be recovered in the shape of 
It is quite 
decreed ina suit for ajectment ; and that as 
the appellant's Gur-putnee has been_ declared 
valid (a point not contested by the putnee- 
dar), she latter’s only remetly*is a suit under 
ct X of 1859 for rent. as . 
. We, therefore, reverse Me order of the 
. Pringipel Sudde® Ameen anè digmiss “the 
plaintiff's sui with all-costs. ° " z 
_ Regular appeal No. 399 is mutatis mútan- 
dis, the same as No. 307pand is allowed, aud 
the plainttff’s sait dismissed with afl costs 
for the reasoys given-in our judgment in 
that case. e ° ` its 


clear that rent cannot be 
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| Baboo Boolee Singh and others 


| Baboos Romesh Chuùder Mitter 
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ae Present : 
The Hon’ble F. B. Kemp and F, A. Glover, 
x . Judges, ¢ a 


Joint Hindoo Family +-Alienation of 
ancestral property, o 


Case No. 306 of*1867, ; 


Special Appeal from a decision passed .by 
the Judge*of the Small Cause: Court, 
exercising the powers of a Principal Sud- 
der Ameen of Bhaugulpore, dated the 15th 

-- January 1867, reversing a decision passed 

` by the Moonsiff of that Distsict, dated 
the 28th July 1866. r ; 


Mussamut Bona Koeree (Plaintiff) Appellant, 
í : versus 


(Defendants) 
Respondents. 


Lal Mitter for Appellant. 


a Baboo Chunder Madhub Ghose for 


l Respoudents. . 

Ifa member of an undivided Hiədoo family invests 
the proceeds of the. 
chage of other estates, he do@®so for the Manefit of the 
joint family. Without the_consent of all the members, 
or # legal necessity, 
to a division, he cannot alienate so as to bifd even his 
own share,’ . so a 


Kemp, J—Ix tliis case it is admitted that - 


Bhowanee Pershad lived in conimensality 
and in joint estate with his two. minar 


| brotfers. “He alienated a pertion of the 


joint property, and this suit i€ brought by 
the mother of Bhowanee Pershad as guardi- 
an of his two minor brothers on the allega- 


| tions : *1s¢,&hat he was insane at the time the 


aliewation was made ; 2nd, that the alienation - 
of jeint froperty, without the consent of 
the co-sharers and not under any legal 
necessity, was*invalid. “oS ony 


fe ans dos 
The answer was that: the vedor, 
Bhowanee -Pershad, was'hot insane when 
he made the transfer, and that the property 
sold -was ‘not joint but the self-acquired 
property of the vendor, Bhowatiee Pershad. 


ee ° 

-Fhe first Court found that the vendor was 
sane, ‘but that the property conveyed was 
notethe self-acquired property of Bitowanee 


`~ Pershad but joint, and that therefore | the 
- a 


and Gopal i 


joint ancestral estate in the pur- -~ 


or a declaration and acts amounting | 


1867): Civil, 
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sale-being without consent of the co- -sharers 
and aot under the pressure ofe PAG Tegal 
necessity, wag wholly invalid. `, 


The Priacipat Sudder Ameen found’ also 
that the vewdor was not insang, ‘but he get 
up a case fo the appellant ‘which he- did 
not, raise himself. viz. that admitting’. that 
ihe* estgte was joint, Bhowanee Pershad 
could alichate to the extent®of his share? 





„without the congent of the co-sharers. ` 


We ‘think that this finding is wrong and 
opposed ‘to the Hindoo Law.- The answer 


- below was that the -property °was the self- 


' -andivided property that he, that particular 


:November 1866, in wlfich theil Lordships 


deplt-ypith according torthe modes of enjoy- 


acquired property of' Bhóowànee Pershad, 
not that it was joint, and that he could 
alienate to the extent -of his own share. 
Both Cousts having found that it was -not 
self-acquired, the suit ‘ought to have -been 
dismissed. d 

Thefleader for the appellant admits that 
there was a nucleus of.ancestral property, and 
that the family are joint aud governed by.the 
Mitakshara Law. But he contends that, as 
Bhowanee Pershad was entitled to take hiš 
share of the proceeds and convert it as-he 
liked, his having mixed up his share. with 


the share of the other members ‘of the family‘ ` 


will not deprive him of the power of alien- 
ating to the extent of his: share. A 
decision is.: quoted, Volume II, Hay’s Re- 
ports, 28th February 1868. In that. case 
it is said-that tif ‘lear ned Judges held that 
properties $ acquired@with the proceeds of 
the ancestral property do not become vesged 
with the gharacter of ancestral property, and 
‘that they may be alienated without the: con- 
‘sént of the co-sharers to -the extent of éach 
member’s share. It is doubtful «whether 
this is an-obiter.. The matter being pending 
ən review, it is not binding upon us ayd is 
opposed’ to the Hindoo - Law as laid down 
if the Mitak$hata ‘and the current of deci; 
sions on this poiut., It is also opposed to the 
decision of the Privy Council, dated 17th 


observed that, according to the trye ‘notion 
‘of an ‘iindivided “Hindoo ‘fdimily, no “tndi- 
vidual- member of -fhat family, while it re- 
mains undivided, can predicate af tife joint 
No 


mem er,, has aecertain definite share. - 


individdal” member of an undivided family 4- 
‘eould goto the place of the receipt of rent |. 


and: claim to “take from ‘the:-Collector or 
bailiff-of thé rent a agrtain definite sharé, 
The proceeds of thé undivided eState mst 
be. brought-into the coiximon purse and then 
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ment of the members of an undivided. pro- 
perty. > š . 

We ‘think it very, doubtful whetlier 
Bhowanee Pershad, if, he had invested ooly 
his own share of the proceeds, i in the- pur- 
chace of .an estate, could have alienated 
that estate without „te consent of the co- 
sharers; the proceeds not having 
brovght into the common “purse ; but that 
poirt“ is not before us. -*As manager and 
trustee for his younger minor “buotiyers, if 
hé invested the proceeds of the joint atices- 
tral estate im the purckase*of other estates, 





| he cidso for the benefit of the joint family, 


at without the consent of all the members, 
g |pgal necessity, os a declarftion and acts 
auchnUne to a division, he could not alienate 
so æ to bind even hje own share. In this 
view we decree the appeal, reverse the deci- 
sior of, the Principal Sudder Amæn, mnd 
restore thit of the Moonsiff with costs of 
all Courts and interest payable, by the 
respondeits, . +: se i 


, The 13th July T867. 
: Present: 


The Hon’ble F. B. Kemp ayd F. A. Glover, 
Judges. 


Onis probandi —Enhancement — 
; Lakheraj. ° Pitta E 
Cass- Nò. 816 of 1867 under Act X of 1859. 


Spesial Appeal from a decision passed by 
‘the Judge ‘of West’ Burdwan, dated the 
10th January 1867, reversing a decision 
passed by the. Deputy Collector of that 
Listrict, dated the 29th December 1866. 


` Nehal’Chunder Maistree (Defendant) 


é Appellaniy |, 
San HZ versus .. 

Huroe Pershitd Mandal. aati) 

A ; , despondent. , ° 


Baaoos Bunggheedhur Sein and Nil Madhub 
ein for Appellant. ERE 


Baboo Nupo Kishen Mooherjie* ‘ 
-> stor; Respondent, e 


' 


Wherð there i is primå facie evidence tħat a tenant 
hold- part of the land sought to b8 enhanced as paying 
-rentand ‘part.as rent-free, the onus isẹ shifted from’ the 


ryotTo, the landlord, A ar 2 ee Highs kat 


B 


i 


been ~ 


"ant, ‘the.tenant, held Jsi beeguhs 17 omaha 
` paying: a jumma of rupees 


- claimed was his 
` purchased. 


_Village which he. also names, 


` ‘think that where, as in this case, there wa 
‘prima facie evidence that’ the tenant’ was 


: Gefendang paid rent; and that if the land 


of the daghs and stated that the lands com- 
_ prised in those daghs ‘fad of which he gave 


ane ostensibley rent-free» ti 


es 
oft i e 
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J:— Tars was a suit for enhance-, 
` It is alleged that the defend- 


C Kemp. 
ment of rent. 


145-14 ; that 
om measureme®.it is found that he’ holds 
béeegnhs 129-15, which, at the prevailing 
rate, ought® to ‘yielee, a jamma of rupees, 
837-5- 16. 


“The dlotendan’, the ryot, admitted ` that’ 
he’ wns the plaintiff's ténant to the extent’ 
of 78 becSahs'5 cottahs as found in a° for. 
mer ‘decision between him and a former 
putneedar, and that, the regt ‘of the aren, 
lakhernj ancestral? and 
Gle-guvea misute detail of four 
or five daghs, and of tlfe rest he gave @ list: 


he aggregate area, were released to him 
under Regulation TI of 1819- as part of a 


Now, without going to the length of hold 
ing-that a bare “allegation by n tenant that 
he holds part of the land sought to be-en- 
hanced as paying rent, and part as peep 
will’ throw the onus on the landlord, 


in possession of lakheraj land, and he has 
pointed out what daghs amongst those 
claimed it consists of,” anid ‘how ‘he obtained 
it, and under what circumstances a portion 
of if was released, he ‘has set’ up a prima 
facie case, ak that the onus is shifted on 
the plaintiff. In the Full Bench decision, 
of the Ist June 1863, it was ruled that, in EY 
suit for enhancement, ‘where the defence i is* 
that the land or .aay portion of the land is: 
lakheraj, the plaintiff: must prove that: the 


has been in fact held rent-free, the validity 
or invalidity of the lakheraj tenure can- 
not be tried in such de suit. That question 
should be tied in a ‘suit to’ resume . or 
assess., ee en? ° 


e 

In another case published. in Volume-V 
Weekfy ee Act K , Rulings, page 48, 
the learned, Judges, ' Seton-Karr ~ aud 
Shumboonath - Pundit, hel@ ghat “ itcould. 
never have kegn the intention of the Fall, 
«Benth that a bare allegation Sf a @efendant 
“of a rent-fr8e holding was to bar the plaint-, 
“ iff Y the tmeaning must have been that there 
“& shoul@ be some prima Fd evidence of an 
le in some porton 

“ of the*land fer’ which rent is sough?” = 


Now, in @he present- case, we have 
prima faaie Evidence of more than an os- 
. - 
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v 
tensible rent-free tenure. 
further paints “out "hgw be derived i, and, 
when and how it was releaged by the. rè- 
sumption authorities. ‘The ons, therefore, 
being clearly of plaintiff, aud he not‘hav- 
ing proved that he has receiged rent from: 
these. lands, his sut ought toe have. been’ 
dismissed, ‘leaving him t sue for ASRASS- 


nent or resumption as he may beùadvisèd,” 


The judgment . of the Judge is reversed,” 
and that of the Court of° first instande” 
restored, «he special” appeal being decreed 
with costs of this Court and thé Courts bé- 

low, with intorest payable by ‘the special | 
respondent. 


The 15th July 1867. - oe 


‘Pr esent : =" 


‘The Hon’ble Sir Barnes Peacock, Kë Chief. 


: Justice; aud the Hon'ble Sumbhoonith” 
Pundit and F, A. Glover, Judges. 


Review of Judgment (Admission of" ` 


after prescribed period). 


Case No. 3160 of 1863. 


Special Appeal- from a detision 2 passed’ wa 


the Principal Sudder Ameen’. of West 
Burdwan, dated the llth August 1863, : 
“reversing on a review of the ju dgment of 
“his -predecessor a decision of the Moonsiff ` 
of Radhanuggur, dated the 25th - Sane 
uary 1863. 


(ete Ka 
we 


Gunganarain Roy (Defendant Appellant 


pain S . versus 


oF 


e 
` Glonomoonee (Ptaintifi) Respondent. 


Balßos Kishen Succa Mookerjee, ‘Chunder 


Madhub Gbose, and “Ashootosh: Dhur for 
Appellatit, : $ fog 


Baboos Banes “Madhub- Banerjee and N vil, 
`  .Madhub Sein for So portent i 


The order of the Lower ‘Appellate Court admitting" a 
Meview- of judgment aftergthe expiration of ‘90 days 
frogn the date of the decree, without. ‘showing whether 
there was sufficient cause proved to its satisfaction for. 
the delay, was held to be illegal; and was set aside with 
aie aaa pt proceedings thereon ` (Pundit, Je Aisgent 
ing, Let as , 


[Yol YIL., 


„The defendant $ 


1867. ] Civil 


e 
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Puidit, J—WnEN a esubordinate Court 
has admitted a réview, I think, wade the 
wording of Section 373 Act VIIT‘of 1869, 
the Appellate Court has no power,. ou the 
ground of illegality in the admissjon, to set 
aside that order, eithereon a direct appeal 
from the said ordes, or during the trial of the 
appeal from the decision ultimately passed by | 
the said subordinate Court after admitting 
the review. . 

The Appellate Court, if hearing the 
regular appeal, may, either „on facts or on a 
law point, pass orders, by wltich virtually 
the former order reviewed and reversed by 
the subordinate Court may be confirmed; 
and the same may be done in course of the 
trial of the appeal from the subsequent 
decision, by the Court which can héar only 
appeals on special grounds of law. The 
latter Court may order, if it deem necessary 
for the ends of justice, the re-trial of a case 
in which the subordinate Court may have 
refused to allow „a review. But these are 
orders which the Appellate Courts pass as 
the orders they think proper to pass in the 
appeals tried by them, and not as appeals 
agninst the admission or rejection of reviews 
by the subordinate Courts. In this case, 
apparently, the decisions passed first by both 
the Lower Courts were rather unjust orders, 
and the decisifén passed in review is, perhaps, 
a proper one, ‘That, however, does not re- 
move the gbjection that the review was 
applied for long after the 90 days originafly 
allowed, and so could only be admitted %n 
rensonablé and good cause being shewn for 
the delay. The Lower Appellate Court may 
have been tempted to admit the review in 
this case owing to the injustice of the form 
or orders ; but rales and regulations cannot 
be allowed tabe set aside for any sptcial 
case, and require greater respect than any 
justice or redress to àn individual. It would 
be no doubt-a serious evil if there be no 
check’ against the abuse which a @ubofdinate 
Judge may make of the power to admit a 
review against his own order, or th®t ote his 


- predecessor ; the mere so that now the 
` necessity of obtaining- the sanetion of the 


superior Court has been done away with. 
The dinality, of a judgment pagsed and not 
sp Yo judg 

appealed will Wecome worthless, and all 


_ property will.become comparatively endan- 


gered. Itis, ho’vever, to be borne in mind 

that it is only when, after admitting a review, 

the former order ise revérsed, thatauy reat 

injustice can be-committed, and that practi- 

éully ‘the abuse of such a power by a 

Court of first instance, is ‘easily’ redregsed 
à . 


. 
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by tle next Appellate Court when hearing an 
appeal against the ultingte decision passed 
by tke first Court after admitting the review. 
If the Legislature has not, however, given to 
the ‘Appellate Court any powe? to judge in 
appeal of the propriety ‘of the exercise of the 
disgration allowed to the ‘subordifate Court 
in admitting a review filed within or after 
90 deys, the former cannot, ‘on the ground 


‘| of expediéucy, assume the powers în the 


face # the express terms of the lay. ‘ 


There is a ” possibility of redress by an 
appeal from tite original erder, when a re- 
view is*disallowed aghitst it. If the law 
is as I read it, it weuld be better it should 
be sc altered that the finality of the, order 
of a Dourt regarding reviews be confined 
only zo their rejectiongend not at all allowed 
to renin attached also to the admission of 
reviews. J fear our hands are’ tie froth 
giving any redress to the party to whose 
prejudice a review may have been irregu- 
larly allowed, and against whom by that 
proceeding the decree in his favor may have 
been set aside ; but if there be any ground 
to suspect any thing wrong in the conduct 
of the Judge who may proceed in this man- 
ner, er he be found too fond of exercising 
such powers, he can be taught a ‘proper 
lesson by the English Department ; aud if 
furthar steps are necessary, his conduct 
may Je brought to the notice of the Gov- 
ernm2nt “officers ‘empowered to ‘remove, 
suspend, or degrade him. ‘I fear we cannot’ 
allow this special appeal on the ground that 
the raview was admitted after 90 days with- 
out rny rensonable cause being ‘shown, If 


‘this Court has any such power, it will have 


to nctice not only; as in, this case, that uo 
notic2 was pleaded to and recorded by ‘the 
subordinate Court admitting the *review, 
but, when reasons: for admission may be 
recorled by if, to examine ‘also whether 
these are valid or improper grounds. `, 

. Ncw, itis evidéut that, ag the law does 
notrequire n Court afmitting a review to 
redord the special reagons” for adınjtting 
‘generally ot for adwitting it after 90 days, 
by'a fiction of law we may gippose thre 
weasaus for delay in this phrticular~’ case 
were „Inid before and exnmined by: the 
subordinate Court, and wêre * consider ° by 
it tp be good before the’ order fOr admission 
was recorded. ` Tlie case is’ quite different 
whet a Lower Appejlate Court’mify, Without 
recording any reagon, fdmit an appeal pre- 
ferred after the original ting allowed: for’ 
appeals® In such a case, after the Lower 
Appallate Court has decided the appeal, if it 

. . a 


> 
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‘decides in favor of the appellant before it, obliged, to say, that, perhaps; in this ease also, 


the party against whom the appeal was 'ad- | the Appellate Courteanmt intervenes - ~- 


mitted may come up to the second Appellate 


I do not question the expediency of ‘such 


. Couré,-and plgad that the appeal before :the| powers being’ grantéd to the Appellate 
` Lower Courg was admitted after time without |-Gourts, I, ‘think ‘such’ ‘powgrs ‘are “very 


any reasons being-recorded for the same. The 
orders of à Lower Appellate Court, admiteing 
an appeal under such, circumstances, not being 
‘made final by any law, the second ‘Appellat 

Court may allow*the objection of the -ap- 
pellagt, eefore it when no reasons are given 
by the Lower Appellate Court’ for admitting 
the appeal: affer ¢ime. “It ntay, however, 
be ‘doubtful’ whether *the sécond Appellate 
Court can, in an appegl before it, try also’ 
whether thé reasons-as given by the'Lower 
Appellate Court for admitting such. an appeal 
-are good or bad-groungs.. The doubt is based 


‘upon the’ nécessity of understanding the facts;). 


dhd cik®umstances.of a,case, before the second 
Appellate Court can .discover the weight 
. and application of the reasons, given by the 
subordinate Court ; and. as, the former Court- 
is not empowered to find facts, it will have 
to assumé them: as found by.-the latter, and | 
so particularly. when certain facts are not 


found at all by the Lower Appellate Court, it | ed. 
Ameen on the 3rd of Jily 1862... On the 


. will find ‘itself completely , disabled from’ 
properly determining whether the ‘discrétion 
exercised under a law by the subordinate 
- Court-has or hag not been rightly used. 


“ ‘Before deciding >this point, regarding the: 
power of an Appellate Court to decide whe- 
ther any review has been legally: admitted, 
whef admitted within, or, rather specially, 
when admitted, after 90 days, it is also, 
‘necessary to see whether the Appellate Court, 
‘when’ trying the appeal from an order , passed 
~ in review, is prohibited from revising the last 
order-of*a subordinate Court, if that, Court 
-has reversed .a decision .after granting a 
review,, without serving any notice upon the 
opposite pent}. The Appellate Court will 
not; I think, hẹfore the review, is decided 
below, allow’ any pérty to: appeal, on the 
` ground thatthe, review hag been admitted 
i against him without’servjyg any notice upon 

gim:; .but'still the question remains, what-is 
to'be- done: if the formen, decree’ beiig 
. reversed in revigw, the party cast comes, and , 
_plead@in appeal that the revidw . was wrong- 
'.ly admitted: Below ? He may"have been pre- , 
sent*during the re-trial of the case after*re- 
view ;@ut-he could only then, be heard on 
the merits of the case, and not allowed to 
-questiofi” thes propriety of- admitfing the 
‘review. , It'ig, however, an extreme case ; 
but still a possible one. To be consistent, [am 








desirable, and, if gixen; are likely to do mach 
good; and cannot do any hatm.. ‘But the 
present question “is to decide whether the 
Appellate Courts enjoy such powers. I will 
be glad to see it decided authoritivély. that 
the Courts have this power; but- wlien 
Tam required:tg ‘construe : the Jaw, I am 
compelled të say that the present law, has 
taken away..such powers from Appellate 
Courts. I cannot, therefore, in this special . 
-appeal find any legal ground to -interfere | 
‘with the order passed by: the Logver -Appel- 
late Court. E i on, A 
Glover, J—The question ‘before: us. in 
this case- is whether the Principal Sudder 
Ameen was legally justified .in . admitting.a 
review of judgment. r Ma 
It appears from the record that the -Court 
of first instance, decided the case in favor 


| of the defendant, which order „was confirm- 


ed. in. appeal by “the,, Principal Sudet- 


5th of February ensuing, or almost eight. 
months afterwards, another, Principal Sudder 


‘| Ameen admitted .a petition fer a review of 


his predecessor’s judgment, and reveised that 
judgment accordingly. °: BT he 


e x 
- This point is not tafên' in ‘special ` apþpeal;; 


‘but asit is patent on the face of the record, 


and, moreover, inyolves a questioA of juris- 
diction, .we proceed to consider it proprio 
motu. 


.~ Section 377 Act VIII of 1859 Jays it 


‘down in. very express words that np applj- 
cation for review of judgment shall be 
reviewed beyond the period akowed, viz. 90 


‘days “unless the party, preferring the same 


*“shall be able to show just and reasonable 
“cause tothe satisfaction of- the Court 
“for not having preferred such -applicatiqn 
“ wethin“the limited period.” Section 378 
‘follows the decision ofethis point, and the 
Judges ordéi*on an, ‘application once’ allow- 
ed # be filed; is no doubt final’;: but beforg 
any order, @ither for rejection er admB&sion, 
can be passed, tlie provisions of Section 
377 must be carried out;-and sufficient-causé 
must be shown for the ddlay in- bringiag 
€orward the application: Bug ws 


Vv ° : ete 
| In thé present case, no such. cause, is 


shewn. In fact, no notice whatever is ‘taken 

of the: circumstancé that, instead of three 
a) d R, 7 
e 


. ‘granted after the long delay. “| ° 


` were any goo reasons for the delay ‘in 
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That Section says :—“ If the Court shall be 
“of opinion that thére ‘are not sufficient 
7 grounds for a reviev®, it shall reject the 
“ application ; but if it'shall be of opinion 
“thet the review desired isenecessary to 
“ go-rect an evident: error or omission, or is 
“ otLerwise requisite fog the ends,of justice, 
« the Court shall graet the review.” 

. Bz that Section two’ cases are provided 
for, 1sé, when the Court thinks theremre no 
sufficient grounds and rejects ‘the, applica- 
tion s and, 2ædly, when it thinks that *there 
are cufficientggrounds and grants the review. 
The Sgction goes on bosay, “ and its order 
“ in either case, whether for rejecting the 
“application or grfating the review, “shall 
“be final.” | ; AS 


*months, nearly eight had elapsed “since the 
date of the former Pringiffal Siiddey Ameen’s 
judgment. * ay. E 

Under these circumstances, the review 
was clearly illggal ; and, that being so, we are 
not -neoessita&d. to examine the grounds for 
admitting it which the Principal Sudder 
Ametn has propounded, or. to determine 
whether there was any evidefce whatever 
on. which to grant the dndulgence : sought 
for, oh . $ | 

The precedent of this Qourt Nô. 381 of 
1863, decided on ‘the 24th of February last, 
is in. point; and bears out my opinion in. 
the present case. . f 































'. The Principal,” Sudder. Ameen’s order 
admitting the review having been: passed 
in direct contravention of the law as laid 
down in Section 377 of the Civil Code, must 
‘be quashed; and his predecessor’s-décision 
of the 3rd of July 1862-revived. 

The special respondent will pay all costs 
incurred. ° | be te 


Peacock, C. J.—In this ease I agree with 
Mr. Justice Glover, and think that the deci- 
sion of the Privy Council, Maharaja 
Moheshur ‘Singh versus The Bengal Govern- 
ment (7 Moore, page 283), although not de- 
cided upon Act VIII of 1859, has a very 
strong beariffg on the case. | 1 
-In that case*the Privy Council held; in 
accordance with thegules laid down in, Re- 
gulation XXVI of 1814, Section 4, thag a 
delay of 63 years on the part of Govern- 
ment in applying for a review of judgment, 

“without satisfactory cause’ being shew for 
the delay in presenting a petition of review 
was fatal; aud an order granting a review 
«nade by two ofthe Sudder’ Judges sitting 
as Special Commissioners of’ Revenue under 
“Regulation ITI of 1828,-dnd all proceedings 
subsequently taken under it, were reversetl 
“on appeal by the Judicial Committee of the 
Privy Council as having been? improperly 


'T 16 order in this osè would be final’ so 
far ss it decided either that there were or 
that there’were not sufficient: ‘groufids (6r 
| review į but “the question is whether the 
Prircipal Sudder -Ameen had' power to 
gract a review upon“an application made 
after the: expiration -of ‘90 days from the 
date of the ‘decree, without showing that 
thera was sufficient cause proved” to his 


satisfaction for the delay. i 

Seetion 377 says :—“ The -application 
“ shall be.made. within 90 days from the 
‘dete of the decree, unless,the pariy, pre- 
“ fering the’samé’shall be able to sliow just’ 
ard reasonable cause, to the satisfaction 
“of the Court, for mot having preferred 
“sch application within the limitéd pe- 
“rid.” : ` C v 


«The Principal Sudder Ameen has not 
stated that. the party -did show just and 
-rensonable’ cause for not making his applica- 
tion within’ the period ‘of 90 days; and it 
appears to me that he was not authorized to 
enter into the grounds for the review uutil 
he was Satisfied that: thére was reasonable 
cause for the delay. %fthe Principal Sud- 
ger Ameen had power to ad@ityp review’ in 
tliig case, he would ‘have the. same power 
20 year's hencgy and’ any Principal Sudder 
Anwen might review ‘a decreespassed by his 
predecessor 20 years ago, withput any -cauee 
-forthe delnye ®% making ‘the application 
being shewn, or withoutepledgiug himself 
thas the cause, if. any, assigned r° the 
delay is, in his judgmeut, sufficient. 


È e 
It appears to me ghat, upon the principle of 
that case, the order of the Principal Sudder 
„Ameen admitting the review without ghow- 
_ing er statipg that he was satisfied that there 


-presenting the. petition of review, cannot 
-stand, - is z - 


_ Itis contended thag, under Section 398 
“Act VIII of 1859, the order of the Prifici-: 
pal Sudder Ameen in this case is final, and 
cannot be reviewed by. the High wurt. 


Section 376.såys that a revioweof judg- 
mgt may be applted.for “ from which no ” 
“a pehl: shall have been preferred? bo a supe- 


“or Court.” Suppose an’ appeal has been 
preferred to a superior Courg, the” Principal 
r Š R e aa i e e . 
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Sudder Ameen would have no power to en- or 
quire whether there were sufficient grounds 
for admitting arevid or uot. Ifa Princi- 
pal Sudder Ameen were to admit a review 
after-an apperl has been preferred, his subse- 
quent proce&dings would fall to the ground : 
so I apprehend his esubsequent, proceedings 
must equally fall to the ground if he were- 
‘to grant a review upon an application made 
after dhe expirgtion of 90 days, without 
showing that he was satisfied tlte there 
were*suflicient grounds for the delay. Not 
having stated that he was gatisfied tbat 
-there wes just and reasonable cause ‘for the 
delny, I think that, according toa fair and 
reasonable onstruction df Section 378, his 
order granting the review was without juris-, 
diction, and consequently cannot be final. , 


Maharajah Ragnnath’ Singh Bahado 


© o’ (Plaintffe Appellant, |e: B 


versus 
Huro Lall Pandey and othei® (Defendants): 
; Respondents. , . i 


Búboos Kisgen Kishore Ghose an@ Jugoda- 
~. nund Mookerjee for Appellant. , 


: Baboo Gopeenath Mookerjee for ` 
Respondents, 


+ 


Until the right to assess bas been properly deter- 
mined, a suit for a kubooleut will not lie under Act, X 
of 1859. S 


Macpherson, J.— Tuis is a suit fora kub-- 
ooleut, and to fix the.amonnt of rent to be 
paid for the half of Mouzah Spopaye. The 
suit is instituted uirder Clause I Section 23 
of Act X of 1859.. x eal 

In 1868 the Civil Court decided that-the 
plaintiff had no right to eject the defend- 
ants from this half village. That suit was 
brought to recover possession of the whole 
mouzuh, As to one-half of tha mouzah, the 
plaintiff. obtained a decree; but as to the 
other half which alone is the subject.of the 
present suit, the-plaintiff’s claim was dis- 
missed. It is unnecessary to refer to. ‘the, 
proceedings in the former suif save, so far 
as they relate to the half ingrespect of which 
a kubooleut is now sought for. $ As to that 
haff, the plaintiff in bS plaint stated, that. 
Setvram Pandey, through whom the defend- 
ants make their title, received it from ‘the 
ancestor of the plaintiff as khyrat on condi-. 
tion of performing poojuh ; aud thut on Sew- 
ram Pandey’s death, the defendunts refused 
to perform Davee poojah, the conditipn by 
„whieh their tenure was held. The defend- 
ants pleaded that the land eWas given to 
"| Sewram as khairat Bishen Preet, rent-free, 
aud without any condition annexed; aud 
they denie@ that, Sgwram in his life-time,— 
his geath had taken place more thah 14 years 
preyiously,—ever performed any service aa 
alleged! ‘he Court had that the half-mou- 
zah was givemto Sewram, on the condition . 


If sufficient grounds for the delay in pre- 
stntio¥ the application for review of judg- 
ment had appeared, there might be ‘some 
reason for remanding the case to the Lower 
Court to enquire into those grounds. But, 
in this case itis not necessary to do s0,. 
because the grounds stated by the applicant 
in his own petition, do not appear to be just 
or reasonable, i 


‘The review having been 'admitted after 
the expiration ‘of 90 days, without any just' 
or reasonable™cause having been shewn to’ 
the satisfaction of the Court for not having 
preferred the application within’ the limit.’ 
ed period, it will be ordered’ that the order 
admitfing the” review and the subsequent 
procéedings thereon be set aside, and that 
the decision of the 3rd July 1862 will stand 
good., The respondent will pay. the costs 


. 


of thts appeal. 


e a: 


» ee 
aly sie Prosent : ne 
The Howble W. S. Seton-Karr and «- 
° A. G; Macpherson, Judges. 


The 16th July 1867. ` 
eo F 


a 


e. 

a Ae malt for Kubqgpleut, 7 of hgs ‘pePforming the ‘poojuah alleged, and 
Case No. 2665 of 1866 under Act X ef | also that Se ram did-in fact perform the ser- 

i. a S . <. 1859.. > . vice so long as he lived. , But the Court also 


et l ee . ~| beld that “the time for suing for the half ` 

Special Appeal from a decision passed by | “ village given to Sewram Pandey has lapsed, 

© | -the Phdteial Commissioner of Chota Nag- | & the plaintiff not briuging any proof that’ the 
` pore, datgd:the 26th July ‘1866, ‘reversing | guit hag been brought within twelve years: 

- a dectsion passed by-the Députy Dime “ofthe date of Sewram’s demise,” and the. 

. stone? of Eazarcebaugh, duted the 28th | plaintiff gota decree for. possession ;of-onty. 

~ April il866. e ~- 2! ©. „= | the* other halt of ‘the. mouzah..” The Court 

. e e è e 
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1867.] 
ea A ee 


tee 





TH EQWEEKTY REPCRTER. ~ 


Rulings. 189 


on 





kJ 
added, however, “© this decree will not de- | 


“ bar the plaintiff frem tke*righ? of asgesging 
“the half village,” which is the subject of 
the present suit. : 


The Curt offirst insthnce (presided over, 
by the same ofiter who trigd the fotmer suit) 
has held thaf the gecree in the former stit, 
not having een appealed against, declares 
and is conclusive as to the plaiftif's right 
to assess ‘rent’ on this half-mouzah : and he 
has given the plaintiff a decree accordingly. 


On appeal the Judicial Commissioner Te- 
versed this decision, holding that the right 
to assess rent had not.been in issue, and had 
not been decided in’ thé former suit, and 
being of opinion that, until the right to as- 
sess had beey properly determined, a suit un- 
der Act X for a kubooleut will not lie. 


The Judicial Commissioner is right. For, 
in the first place, the judgment of the Civil 
Court in the former suit does not in fact 
coifain ‘any declaration of the plaintiff’s 
right to ussess, but on the contrary expressly 
leaves that right an open question; and, in 
the second place, if the.judgment did in fact 
contain any such declaration, it would be an 
extra-judicial declaration, and “in no way 
binding on the parties in the present suit. 
The question of the-liability of’ this half 
mouzah to an gssessment of rent upon, it,_ is 


- open ‘and ‘undetermined at the present 


moment ; and theDéputy Commissioner seems 
wholly to have misajgrehended the natyre 
and effect of his own decree in the Cigil 
suit. | pa 

Under these -circumstances the suit for 
a kubooleut will not lie (see 1 Weekly 
Reporter, 15 ; IIL Weekly Reporter, 3 (Act 
X); V Weekly Reporter, 62 (Act X). > 
` The dppeal is dismissed with costs.” + 


Selon- Karı J.—In ‘this case tho plaintiff 
has sued the defendant under Clause 1 Sec-* 
tion 23-of Act X of 1859 to, obtain a kuboo- 
leut, and to fix the rené of onefhalf ‘of a 
moyzah. To Set à 


e 
` The ground. of actjou was a certain Civil 
suit, which had been decided between the 
parties, in, some measure in the eplafntjtf’s 


fivor,gin April 1863. ’ 


` . e 

The first Court has decreed the present 
claim, = oye 
The Judicial Commissioner has ee 
that decision on the groftnd, ‘apparently, tha 
the suit is not cognizable in the Revenue 
Court at all, and that the Civil suit of -1863 
gives it no such jurisdiction. 2 


Ths appeal before us really turns on the 
point-of the rights of the parties and of the 
precise situation.in which they were left, 
by .the decision of the 11th of April 1863 
of. tle Deputy Commissioner against which 
no appeal was ever preferred. ° 


Ip that suit the plaintiff, now special 
appel-ant before us, sued for possession of 
@ whole village of which he said that ones 
half was held by the defendant on a* lense 
‘whicl ehad expired, and the other was held 
on the tenure’ of service, which’ tool . the 
shape of wovship, to ke performed by the 
grantze on behalf of theeplaintiff. ; 


Tha defendant made no contest in regard 
to the half of the village of which the lease 


-had expired, but urged that the other half 


was beld, not on any service-tenure, but as 
khyrcé, or pure charity: 

It is with this last half that the present 
case is concerned. ca 

Tha Deputy Commissioner ruled, in the 
Civil suit already alluded to, that the plaintiff 
could not get actual possession of this half 
of the village, inasmuch.as he had not sued 
within 12 years from’ the date of the 
grantee’s demise, but the Court also held 
that the plaintiff, and not the defendant, 
had correctly described: the nature of. the 
tenure, and that the villageehad been given 
as “Ehnirat,” but coupled with the coudition 
of, performing . pooja. . ee! 

In this view of the case, the Deputy 
Commissioner, as a Civil Court, gave plaintiff 
possession of the’ one-half of the villnge 
of waich the lease had expired, and refused 
actuel possession ‘of the other half, adding 


“these words :—‘* This decree will not, *how- 


ever, debar the plaintiff from the right of 
assessing the half village in posséssion of 
the defendants Nos. 1 to 5 for rent.” 
These latter expressions seem to me alto- 
gether extra-judicial, afid to fotmao part of 
the actual judgment or deqee, which was 
half in favor of, anù half against, the 
plaictiff. os : as 
The points realby decided by the Deputy 
Commissioner were, first,. thatthe tenuré 
was not a freé Gift, but one granted for 
service to bee performed ; ° and, secondly, 
thatthe plaintiff could not get gctual posses- 


sion of, that half of the village. os 


“Ir this state of things, it is no@easy to 


| seeekow.the plaintiff, by the decgee in ques- 


tion, betame entitled .to sug.cthe dtfendant 
for a kubooleut so as to forco him, to pay a 
monzy rent for the half of «the ,village, in 
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place of that service which the Civil Court 





found that “the plaintiff was entitled to |. 


demand. Baboo ‘Kishen Kishore’ contends 
that, under the form of theaction now brought, 
or as a matte of general right, his client, 
the plaintiff? is entitled to raise this question, 


ànd to cofvert the Service into a payment | 
“in money. . 


Geta 4 ` . ts Ses a ie 
~ Nognses are within our knowledge which 


directly support any such contention. g 


Baboo Kishen Kishore for the special | 


appellant has cértainly brought to our notice 
the cases reported® at page 1812 eof -the 
Sudder Dewanny decigjons for 1857, and 
page 1609% of the decisions for 185%. But 


‘these cases'do not appear’ to be in point. |: 
They merely rule.thag; when the services. 


of ghatwals. are no, longer required, the 
zemin@ar is competent to resume a ghat- 


walee tenure.. 


In.-the-casé before us, the effect of the 
Civil suit has simply been to leave the de- 
fendants in possession of one-half of the 
village, and to declare tliat the plaintiff 
is barred by limitation from obtaining pos- 
session of the same. The decree does not 
settle’ the plaintiff's right to demand rent. 
it merely snys extra-judicially that he shall 
not be debarred from assessing rent, and, we 
must construe “this to’ mean that he would 
‘not be debarred from any such right, pro- 
vided it already existed. As no authority 
has been shewn' us for the existence of any 
such right in the form in which it is now 
put, or under the action for a kubooleut as 
brought by the ‘plaintiff, and as we. see no- 
tliing to lead us to think that the Judicial 
Commissioner’s decision dismissing the suit 
a8 brought is wrong in law, I would dismiss 


_ the appeal ‘With costs, 


.& e aa S 
~The 16th -July-1867. 
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sane : _ | Present: ` f 

az, kd f . ° i ra e ' n 7 

<2 . The Howble L, & Jackson and ~ 
i C.P. Hobhouse,eJydges. ° 


cae 


“\Sajaof right$iin mehalt— Hights. of 


< purchager—Declaratary decree.. a 
“Cages Nos. 3184 and 6197 of 1866, `- 
"Mr. °F. J. ° Cockburn, Judge of Sylhet, 


` datedathe @8th September 1866, reversing 
` a decision passed -by- Baboo Ram Coomar 
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'  Newaz Mahomed and- others (Plaintiffs) 





Special Appeals from “a ‘decision pyssell by 


[Vol. YIII. 





° z » 
+ Paul Chowdhry, Officiating Sudder Moon- 
sK ga that District; elated, the 2nd June 
1866. ‘ - 


a 
. 


e . Appellants, @ 


re ae 
e.. : 
Bhagoo. Shikdar and others (Defendants). 

oS f Respondents. >: $ 


s, ; 
`” Baboo Bama Churn Banerjee 
* for Appellants. — 


Baboo Nursingh "“Chunder Mitter ., l 
for Respondents. ° i 


A person claiming as purchaser of the, rights of 
another ‘with whom a mehal was-settled'and as entitled to 
have those, rights confirmed, and to sue any person “who 
set up a title which threatened to disturb'his possession, 
is entitled to a declaratory decree, and to be registered in 
the Collector’s books as the rightful owner, 


- E. 

Jackson, J.—Tue special appellant’s 
pleader in these two cases has'shewn, sind the 
‘vakeel.-for the special -respondent admits 
(which does him much credit), that in_ this 
case the Judge has entirely miscarried. He 
has given one decision in both cases upon 
grouuds which in the case of -No, 3184, 
being the case in which Newaz Mahomed 
and others were plaintiffs, ave wholly insuffi- 


‘cient, and which in the othey case ara entirely 


inapplicable, and which, in fact, vould go to 
support a decision the other way. 


“It appears that the suit relates to a 
mehal which is registered in the Collector’s 
office of Sylhet as No. 1415. Newaz Ma- 
homed and others alleged that they ‘had 
purchased, on the 2nd September 1868, : the 
rights of Gunga Pershad in thot melal; 
the® conveyance having beene made under 
the direction of Gunga Pershad by-a person 
-named Appa Ram, who was benamee holder 
for him. It was also alleged that, upon the 


` +| procbédin@s in exasution of.a decree at the 


sui¢ of Kisto Mohun Surmah, the rights of 
Gumga Pershad having. been put up for sale, 
the pluintiff angnin puschased those rights, 
But Bhagoo *Shikdar and others, who are 
thedefendants in ‘this’ suit, and plaintiffs in 
asuit of their own, allgging a pufchase 
from Appa. Ram above mentioned, . made 
application to the Collector to register their 
names as the owners of this melialy which 


pplication the Collector complied -with in’ 


Jane 1865. Thereupon, : Mahomed: Newaz 
sued to have that registration set aside as 
affgcting his-quiet possession, of the, talook, 
while Bhagog Shikdar;.on- the other hand, 
e a e e 
6 
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* suéd to set aside the -allgged „conveyance of ~ ‘Phe 16th July 1867. 
Newa®% Mahomed. ® U œu Newaz Mehomed’s ° 
suit, a decree was given for the plaintiff : Present: 
by the Court, of first instance. The Judge : 
set aside-that@ecree upon the ground that 
the suit woûld uọt lie. ” He siys that the; » 
Colléctoy is at liberty to settle with whom 
he pleases ; that the plaintiff, if he has been į. 





The Hon’ble L. S. Jackan and 
C. P. Hobhouse, Judgas. 


Onus probandi -Suit fer possession 


injured by any *body, may sue. (He does eo. by landlord. E 
not say in what form ‘or for whatehe may | | Case No. 6 of 1867. 
sue the person by whom he‘hae beea wrong- | ` ` e PESE- 


Special- Appeal front & decision passed by 
the Principal Sudder Amegn of West 
Bfdwan, dated.the 4th October 1866, 
afirming a. decision passed by the Moon- 
siw of Radhanuggur, dated the 94h July 
1866. ` 


ed.) He, thérefore, upon that ground, sets 
aside the Moonsiff’s decree in Nowaz Ma- 
lhomed’s case ; while in the case of Bhagoo 
Shikdar, which the Moonsiff dismissed, the 
Judge, upon, the grounds already stated, re- 
‘versed the Moonsiff’s decision and decreed 
the appeal, Gudadhur Banerjee (Plaintif) Appellant, 
Now, it appears to me, that whether or i . 
not the.Judge was right in thiukiug that 
Pewee eee. res Dees : Kanye Dekhooria and others (Defendants) 
- missed on the ground that he had no cause; ° 
of action and could not sue, these grounds 
would not suffice for setting aside the decree Babao Bungshee' Dhur Sein, for Appellant. 
of the Moonsiff. in thé ‘other suit. ‘The No-one for Respondents. 
Judge, however, appears to be ‘in error ia 
thinking that the Collector was at libetty 
to settle with whom he pleased. The ori- 
ginal person with whom thise mehal was 
‘settled, had acquired rights which were 
capable of being sold. Plaintiff claimed ; , 
tħat' He had acquired those rights byspur-|° The appellant urges that the dnus has 
chase, and that he was entitled to. have been wrongly thrown upon him. though he 
those rights confirmed and to sue any per? eee wang te E OE pe ae 
son who set up a title which thyeataned to | session of the land within higgstate, is pri- 
disturb his possession. He was | entitlad at | ma facie entitled to fecover ; and it lies on 
lenst to a declaratory decree ; and $ farens I | ‘He Cefendunt tg prove his right to withheld 


. ‘fed tå 3 y the lands. It appears to me thgt the “land- 
can see, he was entitled to havg it registered | lopd is entitled to no such priyilege. The ° 
in the books of the Collector tlift he, and | landbofd was paid facie entitled probably 

not tie intruder, yas the rightful owner. 


to resoverhis gent; heis not prima facie 
oe . | entit_ed te get possession of the land, fintess 

i think; therefore, that both cases inust be | he proves that“he is entitled fo that pos- 

remanded in order -that they may receive | session. ` ° 

attentive consideration- from the Judge, and} > as z Petes 

that a proper decision may be «passed dn Tehi the spevidl ap peal myst be dis- 

i ~—. fPmissed. ©. ve ae 

each case, ome ; t . - 

_ Hobhouse, J—I concur. , > E 


VETSUS 







Respondents. 


Wien a landlord sues for possession of land within 
his es-ate, the onus is.on him to prove that he is entitled 
to thas possession. ‘ 


- Jechson, J.—I THINK the special appeal 
is groundless. =~ 


; / a eg 
He i Hobhouse, J.—I concur.. e esoo. 
es: é ; ee 
; o 
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ue ol The 16th July -1867. 
A e 
Present: 


The Hon’ble. L. S. Jackson and 
er Hopkouse Judges. 


Section 153° Act XK of. 1859 
Construction (of words ‘t otherwise 
vasy’®. - i F 

Case No. 7 of 1867 undere Act X of 

` T889. KE 


“Special Appeal from a “decision passed. by 
Es W.. .T. Macdonell, Judge of 
- Nuddea, dated the 3rd October. -1866, 


© affirming a decision passed by Baboo 


Hobima Chunder Paul, Deputy Collect: 
sor of that District, dated the 24th: 
“November 1865.- 





mer > -@ 
been found that tha defendant, like the other 
ryotse ha@ agreed to #his Mcrenase; naud that 
in consrquence of such agreement, the rent 
him was 19 instead of | 
p. „the Deputy . 
cree for the 


demaadable from 
17 rupees’ Upon this findin 
Collector gave the plaintiff a 


“| rente sued for; and on the Appeal of the 


defendant before the Judge, objegtion® was 
raised by th®-zemindar (who is fespondent) 
that the Judge had no: jurisdiction to try 
the appeal. “The objection was allowed by 
the Jude, and the question is whether the 
Judge was sight or no. It is contended 
that, in the suit before the Deputy Collector, 
there was, decided a question of “ varyitg,” 
by which-Baboo Hem Chunder Banerjée 
now states that he , menns a question of 
“ right to vary” the rent of the ryot. ‘The 
words of Section 153 of Act X of 
1859 are these:—‘ Unless in any such 

“suit a question of ‘right to enhance’ 

‘or otherwise vary the- rent of a ryot or 
“tenant, or any question relating to a title 


| to land or to some interest in land as 


* ‘| © between parties having conflicting claims 
p 


Anund’ Chunder Deghee (Defendant) 
Pogi Appellant, 3 


e 7 a versus - 


T Nuba Coonwar TET (Plains . 
- Respondent. Wak we 


‘Baboos Hem Chunder Banerj jee and Khettur 
Mohun ‘Mookerjee for “Appellant. 


‘Baboos Lal 
: Bhugobutty Churn Ghose for Respondent." 


: Mohgndra Shome and 


' The words “ otherwise vary” in Section 158 Act X of 
1859 are Meant to include abatement claimable by the 
ryot; and this reservation is made‘in respect of ques- 
tions of right to vary the rent whether raised by the 
landlord or by ote tenant.” 


` Jackson, “Je 2T Hs case is been argutd 
with much fairness by Baboo Hem Chunger 
Banewjee. But it- appears fo me that the 
gécision of the Zillah Judve is right. 


e 
- Plaintiff sued’ for a certdtneamount of rent 


f ‘alleged i to be due from the defendant, which 


‘amount plaingiff stated he foungenttred in his 


lowazima papers of the mouzah in- which 
the defendant ‘held. - Thee evidence was tô 
the effect” that the plaintiff being a ‘new 
Tandlord,; thé: rypts had beén ealled together, 


_ and had agreed to a general increase -of the 
rents which €t appears was to the extent |into it and decide the points at issue.. 


of two aneas per ~beegah.-° It seems to haye 


| words 


Dy, 20a 


‘thereto, -has been - determined by the 
“judgment,” It appears‘ to me ‘that the 
“otherwise vary? are meant to 
include that which is the converse of en- 
hancement, namely, abatement which is 
claimable by the ryot, and thatethis reserva- 
tion is- made inw respect of questions: of 
right to vary the rent whether raised by the 
lawedlord or by the tené@t. I thik that the. 
question of the right to vary the-rent is 
a question whether the tenant shal be called 
upon to pay, or the landlord to` accept, 
irrespective of his own will, a different rate 
of rent from that which has been formerly 
paid by agreement. In this case it appears to 
me that no such question was raised ot dater- 
mined. The allegation in substance was 
that the defendant agresd to pay the rent 
claimed ; and in the opinion of the Deputy 
Collector, ghe evidence showed’ that he had 
so ggreed. This, Tt, seems to me, was a 
quegtionef fact, and not a question of any 
right, and consequently, I think the appeal . 
lay to the Qollector ‘and not to the Judge, 
At fh8. seme’ time it appears to me that 
the appellant ought not to lose bis regnedy 
or the chances of .a posible® decision in 
his favor .by the proper Appeal Court. “It 
seems to me therefore that this appeal, which 
was instituted in the Judge’s Court, - ought 
order to be made over to the 
Céllector, in order that he may - enquire 


 Hobhouse,-J J—İ concur, 
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~ pulled down, and’ the ‘materials divided 


_ buildings in thé inside and outside. of 


The 17th Jalg. 1867. 9°; 
® e a 5 


eo 4 











‘< Present :' 


The Hon’ble ¥. B. Kemp and F, A. Glover, 
f e i 7 Judge. : è 
Partiti8n-— Hindoo Law —ẹ Places of 
worship and sacrifice. 


Case No. 396 af 1866. ° 


Regular Appeal from a decision passed by, 
. Mr. L. W. Hutchinson, Principal Sudder 
Ameen of Dacca, dated the 3rd:. August 
1866. ` . i i 


< -Anund Moyeo Chowdhrain and others: 
(Defendants) Appellants, 


versus : 
1 é 


‘ Boykantnath Roy (Plaintiff) Respondent. 


: Baboos ‘Onookool Chiunder Mookerjce and 
Chunder Madhub Ghose for Appellants. 
z e.. me a oe p ‘ 
Baboos Sreenath Doss and Romesh Chun- 
R S dg Mitter ‘gr Respondent. 


“ Under the Hindoo Law places of worship and saeri- 
fice are not divisible. ‘The parties can enjoy their turn 
of worship, unless ‘they can agree to'a joint worship ; and 
auy infringement of the right to a turi in the worship. 
can be redressed by a suit: ` S Myce 
o' %e 

decision of the Principal Sudder Ameen of 
Dacea; Mi. L. W. Hutchinson, dated 3rd of 
August 1866. ~ . 


: , è 

The plaintiff Boykantnath Roy and Nil- 
kant Roy were two uterine brothers. elhe 
latter is dead, and iserepresented in this suit 
by his widow, Anund Moyee Chowdhrain, 
yho is'also the guardian of his® two gons 
whot%re minprs. The suit was, for posses- 
sion of a moiety %f certain joint buildings, 
pucca 'privies; thatched houses, &e. The 
prayer was that®the ‘out-houses were to‘ be 


1 


ae 2 | 
The buildings reserv@éd were tyo pages 
the 


premises. The-tank. and the” approaches 
thereto to be left in the joint occupation of 
e. e e e (] 5 

. e 
e 


Kemp; J:-*-Tuis “is an appeal ‘from’ the | 


the members of- the family. Claim laid at 
rupes 6,113-8. e : 

Aa ikrar between the parties is referred 
to, dated the 27th Magh 1271,B. 5. 

Tbe defendants urge that a Yivision can 
be etfected without pulling down gr destroy- 
ing any of the premises which would inter- 
fere with the due performace of religious 
ceremonies, as well as destroy the symmetry 
of tlg premises, and put the patties to the 
greatest inconvenience; that the “clatm in- 
clud2s what, had already geen partitioned 
by tae award ofarbityatgrs; that the suit has 
been Brought to harass the defendants to 
whon the plaintiff eis indebted lastly, that 
the el€im has been very much under-valued. 

_ The Principal Suddgr Ameen observes that 
the: parties; while living in commeiisality, 
created the premises on a homestead with 
an area of 15 beegahs 18 cottahs 1 powah 
in the village of Boisrussee ; that the dwell- ` 
ing-house to the east, aud half of the dwell- 
ing-iouse to the south, were occupied by 
the nusband of the defendant, and the dwell- 
ing-nouse to the west, and half of the dwell- 
ing-house to the south, were occupied by 
the plaintiff; that the remaining buildings 
marsxed Nos. 14, 15, 16, 17, and 20 on the 
map were held in common; that after the 
death of one- of the brothees, viz., Nilkant 
Roy, the family remained.in joint possession 
up to Magh 1269 B. S. that subsequently an . 
ikrar was executed between the parties on 
the 27th Magh' 1271, whereby: it was agreed 
that the homestead and the buildings should 
‘be equally divided ; that the ' suit „was 
brought with. the object of enforcing a di- 
vision, arbitrators havizg in ‘vain attempted 
to efect an amicable adjustment. 


The Principal Sudder' Ameen found that 
the suit had not been undet-valued.’ The 
institution stamp is-rupees’ 25H, a sum ‘ac- 
cording to the stamp law suffictént-to cover 
aeclaim for ten thousapd rup@s.e The Prin- 
cipa Sudder’ Ameen estimates the value of 
the whole of tle premises at rupees 20,000, 
the rlaintiff suing for a moietyshas tliérefore 

i ° 


not defrauded the stamp revenue. 


He observes that it is not denied that, 
barr.ng the. three dwelling-louses arft’*the 
buildings numbered 14, 15, 16;917, and 20, 
the rest of the houses onthe homestead Were 
divided by the -arbitrators, but thé®it was: 
maa fest that the parties themgelves had 
mutnall} waived their titles as “Awarded 
by she arbitrators, inasmuch gas {hey had 
never: held separate .possesaion ,of them; 


` by arbitration. 
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that with regard to the partition of the | and necessarja fols the „comfort ~of the’ 
three dwelling-house and the buildings Nos. | family. e° ae . 


14, 15, 16, 17, and 20, it must be observed 
that, when the zemindaree was divided 
between thegplaintiff and the: heirs of his 
brother Nilkant Roy, the homestead and 


‘the aforeshid buildfngs, including a tanle in’ 


the homestead, were not included in the dted 
‘of partition ; 3 ‘that an ikrar was executed 
betweén the parties agreeing to divide their 
propeties at a, future period, either by 


arbitration or through’ the intervention of 


thé Court. Urfder’sstich circumstances the 
Principal Sudder, Athetn was of opinion that 
the defendants could ngt well object to 
the partitio® of the’ homestead ; thoggh ‘in 
doing so, some of the superstructures or 
buildings must be damaged, or broken down; 


bat the Principal Sudder Amreen ndds' that, 
@uring®.the execution of the decree, thes 
. Court will see that uothing shall be. wan- 


tonly destroyed. - 
decreed with costs. 


The ease was accordingly 


“Th ‘appeal’ the defendants urge, 1sé, that 
the Principal Sudder Ameen is wrong in 
deciding that the partition is to be made. 
by pulling down buildings. 


2nd.—That the. buildings Nos. 14, 15, 16, 


17, and 20 are not divisible according to tlie’ 


provisions of thesHindoo Law, looking to the 
purposes for. which those buildings were 
created and hitherto used by, the members of 
the family in common, 


3rd.—That the Principal ‘Sudder Ameen’ 
ought to have laid down more clearly the’ 


principles. -upon a Wwhich the division was to: 


be effected. x 


4th—Thnt the Principal Sudder Ameen 
was wrong ‘in overlooking altogether the 
partial division made between thie’ parties 
That division, as far as it 
was not shewp to be an equitable one, ought 
to have beta taken as a fair and reasonable 
basis. . x f ° 


On ‘the case coming gn for a eating: 
we wéte gratified tò fing that the respond- 
ants were unwilling that there should be 
any demolition of buildmgs in catrying. 


out the division p which. both | parties „aro, 


clearly entitled. To persist ine such a 
course, would bé evincing sptte and not u 
wish*for an equitable adjusjment of the Te- 
spectiv@rights of the parties, i 


The resp8ndgirts also agree that tbe tank 
and the approacites thereto for the male aud, 
female mimbéls of the family must remainy. 
joint and uffdisturbed. `. This is also rgasoudble 


- 









-ship ean be redressed by a suit. 
1:| permit the object for which they were erected 





The real contention is..as to whether the 
buildings numbered 14, 15, 1@ 17, and 20, 
are to be divided by, a will i®to equal por- 
tiong as contended ‘for by, the *respondents, 
or to remain aè hitherto joint, as contended 
for by the afellants. These bufldings are- 
used for the purposes of worship and sac-, 
rifice in which it is to be assumed and ` 
hoped tlt the parties have a common feel- 
ing.” To dive*them would be to render 
them utterly unsuited for the purposes and 
objects ‘for ‘which they were originally 
built by the two brothers when they lived 
in unanimity. Such buildiygs, when but- 
warah is made by a Collector “under ‘the 
provisions of Regulation XIX of 181+, 
are always left joint, and we see no reason 
why they should not be left so in this case. 
Unider the Hindoo Law places of wor ship 
and sacrifice are not divisible. ‘The parties» 
can enjoy their turn of worship uuless they, 


can agree to a- joint worship ; and any in- ` 


fringement of the right to a turn in the wor- 
We cannot 


to be‘ neutralized by dividing them. The 
pucca dwelling-louses have been for tunately. 
30 coustructed,. probably with a» eye to the 
contingency of the family . not remaining 
on good terms, that they çan be diyided simply 
by eunning a wall whef@ we have marked a 
line with the letter A on the map, and this 
must be doue, ‘if applied for, in execution by 
the Local Court. This division. the parties 
appeared to agree to. 


-The outlying homestead, exclusive of that 
occupied by the divelling-houses ande the 
buildings Nos.14, 15, 16, 17 ađd 20, ‘inust 
be measured, and if the plaintiffs are found to 


Be in possession of a larger area*thnun the — 


defendauts, the former must pay. compen- 
sation fo thé latter fow the same at a valuation 
to b@ fixed by the Lower Court also in exegu- 
tion®if possible ; this’ part of the enquiry 
ought to be referred t® arbitration, but if 
the pastieg will not agree to arbitration, the 
Couft must fix the rate of compensation te 
be paid, if‘any. The oug-houses totand 
andon no account to be pulled down.’ 
They appear to have been atlready divided 
by the arbitrators. The proposition of the 
‘| plaintiff, respondent, that avy excess land `° 
ofethe homcestead found in the occupation 
of the defendant should be made up to.them 
notdy a money compensation but by award 


of an equivalent in -lènd ~within the line: of > 


-Te 


e 
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boundary of the plaintiffs, would inevitably | 


lend fo future disputes and litigatio’, sod 


É THE WERKLY RRE?ORTER. Rulings. 195 
a- e 
Buboo Doorga Doss Dutt for e 
r espemenl: fo. 


probably be used by, the ` plaintiff as a menns 
of anione o the defendants, and canst: 
be entertained bya Court of Equity. “The 
audder dùrwaja and the Court#yard which 
leads to the buildings appropriated for wor- 
ship to. rémain in common ; Je divide either 
would be to destroy the main approach to the 
The 


decree of the Principal Sudder Ameen is 


premises and be obvidusly inequitable. 
modified to the above extent. Each party 
to pay their own costs of the suit and of this 


appeal. 





The 17th July 1867. 


` Present: 


The How’ble L. S. Jackson and 
_C, P. Hobhouse, Judges. 


Exechtion—Kyppresentative. 


eCase No. 271 of 1867.. 


Miscellaneous Appeal from an order passed 
by í the Judge of Midnapore, dated the 26th 


f Febr uary 91867, affirming an order pass- 
` ed by the Principal Sudder Ameen of that 
5 “District, dated the 8th January 1867 ; 


"Rajah Roodro Natain Roy (J udement. 
‘debtor) “Appellang, 


- versus 
6 -o è 


Nittyanund, Doss (Decree-holder) 
Respondent. l 

` 5 °. 2 if e ‘@ 

Baboo Onookool Chunder Mookerjee 


for Appellant. 


; z i 
‘Exposition of the procedite” to be observed for the 
exeqution o of a decree againste the legal vepresentative 


of ard-cceased person, 
e 


: Tehi J.—Ir appears *to me that: there 
has Leen an error in the investigation of this 
case Dy the Gourt of first instance, which the 
Low zr Appellate Cotr? ought to have ` ccr- 
recte: 


F . e STA 

This was n decree’ against ° Ranee Moyna 
Kooranree, the petitiofér being the son of 
that Ranee: After several proceedings m 
execation of that: decree, the Ranee having 
died, this “petitioner was brought on and 
substituted as her heir and representative. 
Tho Douré was proceeding to sell some pro- 
perty of his when he objected. ‘The, Court 
(thé Sudder Ameen) threw out his objection 


as far as I can understand ' upon this sort of 


|reascaing. Moyna Koomareg .was the widow 


of a Rajah ; 
querely Moyna Koomaree must have had pro~ 


that Rajah had. property ;-conse- 


pertr ; that property must have devolved 


presemably upon the petitioner ; and as he 


‘| does not proye that he inherjted no property 


from his mother,’ he is liable. Now, it is 
cleat that the only way’ in which ‘this peti- 
tione ‘could be made liable to satisfy this 
decree, was in the manner stated in the 210th - 
Secton of the Civil Broceduge Code. ' Ap- 
plication under that Section may be made 
to execute against tho legal Tepresentative 
of the estate ofen parson dying before execu- 
tion is fully had. And if the Court ordey 
itto bb executgde against the legal represen- 
tative, it ds toe be executed «Section 211 di- 
recte) in the nmuner provided i» Section "203 
for’ he executiop of a decree for monty to 


| be pid out of. the e Property of 2 fecensed 


pers ou. e Section "203 thenepzovides that, if 
„the eecree be against a par ty 98 represéuti-_ 
tiyə of a, deceased person, orin liko manner 


: ° 
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-if the’ Court ‘order execution ‘of a decree 
"agaist a party as the representative , of thè 
decéased defendant, ‘then it may be executed 
by- the -attagifment and. sale of proper ty? cof 
the, decedsed person, or ‘ie no. such proper ty’ 
can be found: and the “defendant. fail to satisfy 
the Court that Ife has duly applied such proz. 
perty of the decefsed as shall be proved to 


e à i o- 
have tome into his possession, then the:de- |. 
cree may be exetuteg against the defendant’|' 


to the extentof the property not duly applied 
by him in the some manner as if the decree: l; 
had been against the defendant personally. 


. Therefore, supposing in the-first. place the 
Court te have issued notice, which it is re- 


quired to do under Section 216 to the Rajah, |: 


calling upon. him to> show cause why the 


decree should Rot be executed against him |’ 


as. reprosentative of his deceased mother; 

and. supposiiig ‘the’ Court to have’ ordered 
that it ‘should-be.so-executed, it would then 
be for the deeree-holder in the first place'to 
make search for property. of the deceased; and 
if no such. property could be found, then, to 
prove that some property, of the deceased |: 
had come inte this petitioner’s possession. 

-If that were proved, it would'lie upon him to 
show tliat lie liad applied the- property to 
the payment of his mother’s'debtš, and, upon 
his failing to prove’ that, he would be liable. 
to the extent of such property. 
the Court appears to-have gone far beyond. 


In this. case: 


that, because withoute taking prooffrom the.)* 


decree-holiler: F to any property ofthe dg- 
„ ceased’ lady; he assuntes ‘that the petitioner 


has reeeived such property,,aitd: then without'| 


@nquiring: what the extent of the property: 
was, he proceeds to sell tReeancestraf pro: 
` perty of the petitioner as if he had been‘the 
original debter. Then: it seems that in this. 
vaoutfey < of proof upon the subject, the decree- 


holder Thought fit to name ‘the- petitioner 4 


as a -witnéss.. “lt doss not appear what 
he was. tg praye.; and: because thie Rajah: did! 
not appearpjud&ment was. given against’ him’ 










—a_. -0 
under Section }7Q; It ‘appears to me that 
that wag harsh anfi extreme measute., If 
it were shewn that some matter which the 
,decree-holder had to. prove could. be proved 
‘alone by the evidence of this. Rajah, and 
that he refused to appear, there might be 
some ground. But even, ther the utmost 
that the Court could do, would bg to make 
the Rajah fesponsible to-the extent of his 
‘mother’s property which had come into his 
‘hands. i 


I think, thergfore, that the decisions of 
‘both the Courts below must be set aside, and 
ithat the proceedings should be sent back to 
¡the Sudder Ameen, in order that he ‘may 
‘make such enquiry as the. decree-holder may 
‘enable him. to do, and make an onder, declar- 
ling the Rajah petitioner liable to the extent 
:only ‘of. the property which has come into 
‘hig hands. 


The petitioner is entitleg to tho costs of 
.the appeal. , 


Hobhouse, J.—I concur atti my learned. 
‘colleague. ` 


I think that the proper course to have been 
‘adopted in this case was'this. The Court 
should have called upon the decree-holder to 
‘prove what property. of.the judgment-debtor 
had come into the possession.of {he represent- 
‘ative or rather of the son of that judgment- 
debtor ; and then having &scer tained from 
propgf which was to be@iven by ‘the decree- 


“holger what property of this description had 


come into the possession of this person, the 
Court should then have seen whether or not 
that property “had been. duly applied ; and if 
it had not, whether there was any remainder 
of that property that could’ be made liable. 


In*this particular instance, . the Court dis- 
[tinctly went against that way of proceeding: 


Tt stated ‘that the decree-holder had not 
‘adduced ang evidence to show that the pro- 
‘perty of the judgmént-debtor had been in- 
herijed by the: petitioner, and then becafse « 
the petitioner had not shewn that he did 
not inherit thg properties of the judgment- 
debtor? awd because he‘ would not come 
apparently to depose to that particular poing 
he was then ‘under Sectione 170 of the Civil 
Procedure Code held liable for I hardly 
‘know: what—it-seems to mẹ for’ some- par- 
‘ticular fault which he had never commited. 


- dä agreeptherefore, with my brother Jackson 
that the proceedings: must be returned’ to 
the Court below for the purpose He’ “has 
mentioned. p’ 

5 e e e e r 
e 
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The Hog ble L. S. Jackson,and- + 
C. P. Hobhouses Judges. Š 


of appeal (by'purchaser of decree). 


` > Case No. 250 of 4867. 


Miscellaneous Ap peal from an order passed 


by the Judge of Purneah, dated the 25th: 


‘Februar§ 1867, reversing an order pass- 
ed by the Principal Sudder Ameen of 
. that District, dated the 10th July 1866. 


Huro Loll Doss (Judgment-debtor). 
...'. Appellant, 


Soojawut Ali (Decree-holder) Respondent. 


aa: Baboo Khetter Mohun Mookerjee 
pa _, “for Appellant: 


e 


Mri Re 


E. Lwidale for Respondent. 


-e 
“The words “party to a Mt” àn Section 11 Act “KX@II 
of 1861 include the heirs, assignees, and representati@es 
of such party? and consequently give the purchaser of a 
decree ‘all the rights of appeal, &e. which his vendor 
had, 7 


Jaçksor, J—Tae contention of the judg: 
ment-debtor jn this appeal is that the appel- 
lant below, who is: purchaser of the decree, 


had no right of appeal, because he is not a 


party to the suit within the terms of 
Section 11 Act XXIII of 1861.0 œ- 


. FẸ appears to me that to say thatya pefson 
who has taken a decree by assignmelt, a 
transaction which fs distinctly recognised 
- aud authorized by Section 208 ofethe Civil 
Procgdure Code, is not a party to “the 
suit; and hag noteall, the rights of appeal 
and otherwise that his vetdor had, is an 
absurd contentjon. : ese thee 


I have not the least doubt that the word 


“party to the suit’*include the heirs,’ 


assignees, and representatives of such party. 
This ground, therefore, it appears to me is, 
wholly untenable. é . 

. s 


r s e 


The 17th July, 1867. Fath 
-. 0 o 2 .| had been kept alive by sufficient . proceed- . 
© ~ _ Present: saoo oN 


_ Section IY Act XXIII of 1861—Right | 
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-Tl en on'the question whether the decree - 


ings, it appears to me that, upon looking to 
tlie’ whole “facts; - afier the judgment 
having, passed, ‘there had- be&h proceedings 
taken, and that no objection to the bona fide 
of lose proceedings were prefetred af the 
right time by the-judginent-debtor ; conse 
quently the creditor caniot™ now be bar- 
red; ° aa 

The’ special appeal, tlierefore, °w#ll be 
dismissed with costs. 6 i 


Hobhouse, J.— I c&ndur on both points. 
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- Phe 17th uly 1867. < 
£ es ; ë 
Present : 
The Hon’ble' L. S. Jackson’ and 
C. P. Hobhouse, Judges. 


Section 3 Act XL of 1858—Certifi- 


-~ ‘eate—Representative of Minor. 


Case No. 8384 of 1866. 


e 
Miscellaneous Appeal from an order pass- 
ea by the Principal- Sudder Ameen ‘of 
<-Pergunnahs, dated the” 24th August 


#1686 >," : 


t= e 
_ Sreemunt Koondoo, and after him, 
Bhujohuree Puramanick, Appellant, 


e 
versus j 


.. Sharoda Soonduree Qossee, Respondent, 
uv ee 


° Baboo Poorno ChundS Shome Ke | 
for Appellant. 


. 
e 
e . 

Mr R. T. Allan for Respondent. © 

`~ -o 0e x D 

A person ho does not hold a eertificate under Act 
XL of 1858,¢is not debarred by Section 3 from represent- 
ing a minor, as pleéntiff or defendant ing suit; but the 
Cour; has the fullest discretion, when the property is of 
small value, or for sany: other sufficient cause, to dis- 
pense with the production of a certificate. æ 

ry aan al ë i 

Jack$on, J.—T ue proceediags iù this case 
are not fully -before us. The gircyumstances 
appear to be these. . % 

ee rea se 6. 
s E 
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> .The suit wás bi ought on .account of a 
debt contracted by Sham Chunder Pau! 

against his widow and representative Sharoda 

Soonduree Dossee; the decree .was-given 

‘against her, md the decree-holder proceeded 
Sharoda 
On cergain 
jmmoveable property *belouging to the. said 
Sham -Chundes being: attached and put upe 
for snle, Sreémuyt Koondoo, who, it appears, | 
was the, natural father of the minor, lately: 
adopfed, came into the Principsl Sudder 
Ameene’s Courts and in the character of next 
friend or guardian f,the minor, objected to 
The: objection ‘proceeded ‘on, ‘the 
ground that proper prodlamation of the sale 
had not been madé in’ consequence of* which 
the property had been sold very much below 


to execute.” In 


the,- meantime 
Soondure@ had adepted a son. 


Tlie Sale. 


its.value, thereby preJfdicing the minor, 


° The® Principal Sudder- Ameen was of 
‘opinion that Sréemunt Koondoo, not hold- | 
ing a certificate under Act XL of- 1838,! 
wag debarred by the 3rd Section of that 
: The 
Section provides that “ every person who 
“shall claim a right-to have-charge of pro- 
“ perty in trust for a minor under a will or 
“ deed, or by. reason of nearness of kia, or 
‘otherwise, muy apply tothe Civil- Court 


Act -from’ representing’ the minor. 


“for a certificate of administration, and 
“ no person shall be entitled to institute 
* or defend any. suit connected with the 
“ estate- of which‘he claims the charge until 
‘he shall have obtained such certificate. 
“ Provided that, when the property is of small 
“ value, or for any other sufficient reason, 
“any Court having jurisdiction may allow 
‘i any relative of a minor to instituté or 
‘defend a suit on. his. behalf, although a 
-~ certificate of administration has uot been 
“granted to such relative.” Now, it is 
by uó.. means certain that. the word ‘‘ suit” 
employed in that -Sgction, ‘includes all:pro- 
ceedings of a miscellaneous character. But 
whether the,grord has that siguification gr 
not, it is- quite clear that the Court is not 
bound, to exclude persons adlaiming to fe- 
„present. a minor, whethee iu a suit or other- 
‘ise, from agting in his behalf, because the 
Court Las the fullest dis®retion when the 
` property ‘is of ‘esmall ‘value’ or & for any 
other-sufficiegt cause ” to dispguse With the 
‘prodgetion of a certificate. Now, in the 
‘present, case, it was represented that im- 
-moveable property belonging to tliis- minor, 
property averth qne lakh of rupees, had bten 
put. up to auction, and in consequence of au 
irregularity h the proclamation, had been 
sold for &00}rupees, and also it appeared 
R . 
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that the purchaser, was the decree-holder® 


himgelf, e It “was *furthay shewn that the 
person who made -application to the Court 
in behalf of the minor, had been permitted 
by this Court (the High Gourt in its ori- 
ginal jurisdiction) to maintnin®@a snit on his 
behalf. Surely thefe were verysufficient, aud 
more than sufficient, “cru8es- to induce the 
Court to alloey that person to appewr shd defend 
the interests of the minor in such a ease. 
It was a matter which admftted of no delay, 


because'ethe såle had taken place, and the’ 


purchaser, no deubt, would ‘require an im- 
mediate confirmation of the sale.. We are 
told that the sale has been ‘since confirmed, 
aud the purchaser has actually taken pos- 
session. -His vakeel urges that, if the minor’s 
interests have, been affected, hê- will beat 


’ liberty ,to bring a suit, that is to, say, he 


refers him toa Civil suit—to appeals gd- 
infinitum—to recover possession of nn estate 
which perhaps ought never to have been 
taken. 


It seems to’me very doubtful whether 
this sule ought to have taken place at all, 
because the suit was brought against Sharoda 
Soonduree as representative of her deceased 
husband. But it is obvious that, as soom as 
she adopted a son, she ceased to be her 
husband’s representativé, and the Court 
ought to have stayed proceedmgs until, on 
the application of the decyee-holder, the 
lawful representative of thee judgment- 
delstor had been mad® a party.” However 
thet might be, it is quite clear that the minor, 
ought to have been heard on the question. 
of confirming the sale. . ~ sea? N 


Since the Principal Sudder Areen’s orde? 
refusiug to hear him, Sreemunt Koondoo, who 
at first appealed to this Court ugainsé* thas 
order, has made a petition afking to be 
allowed to withdraw. But updo the appli- 
ation of Bhujohuree Purimanick, who’ is 
the father of Sharoda Soouduree, and who 
appears to*represené the minor, this ‘Court 
allowed ¿hat person to argue- this appeal, 
havifg been informed that the High Court 
in original jurisdiction * has displaced Sree- 
münt fom, the” guardianship, and appointed 


Bhufobures in his stead. -e ° 
Bie 


It appears to me quite "manifest in the 
interests of justice that we should set 
aside this order of the Ptincipal’ Sudder 
Ameen, and direct him to hear the present 


‘appellant, that is, BRujohuree, or any otheř 


person who may be duly’ and lawfully ap- 
pointed to represent the minor: upon the 
quéstion of confirming the sile.’ -- ir 
‘ e e Š Pe 
e 
e 


1867.] : Civil 


e 

‘I think: that the appellant ig . entitled to 
his cœæts in this a®peaP without refigenee to 
the i issue whatever it may-be: 


Hobhouse, J. —I coucur, 
k : 
e 


The 17th July 1867. 
e 2 % i (J 


Present : 
e, 


The Hon'ble L. S. Jackson apd A i 
` C. P. Hobhouse, Judges, 


Limitation—BExecution, 


Case No. 227 ‘of 1867. 


. 


Micellaneĉðus Appeal from ay order passed 


by the Judge of. Rungpore, dated the 2nd 
` February’ 1867, reversing ' a' decision 


passed by the Sudder Ameen of that 


District, dated the 14th April 1866. 


_ Bibee 


Ameerun 
f debtors) Appellants, 


versus 


` 


Shib Pershad Thakoor (Decree-holder) 
Respondent. 


Bato BRugobutty Churn Ghose for 
"- @Appellants. 


: Bab Mohineg Mohun Roj for -° 
Respondent. bd 


Where a plaintiff, within three yearm next preceding 
the application, hud enforced his decree by giving pos- 
session of the land decreed to him, and the defendants 


did not specifically allege that such proceedings were 


fraudulent or collusive, HELD that the Judge had no 


. agurse* bart to allow further execution. 
e 


Jackson, b—In my opinion the special 
appellant has made out uo case for our intere 
fering. with. the decision of the Lower 
Appellate Couré. eS 


The application | to~execute tle deeree 
which i is now under ‘eonsideration, was made 
on the 12th’ ‘September 1865. There had 
been an application on the 13th September 
1864 upon which the Court, was put in 
motion, and the plaintiff recovered possession 
of the ‘and which had been decreed to him. 
The .circumstaaces of the case, are very 
singular, and haye not been at all clearly 
explained to us. The*decree, it sgems, yas’ 
made on .the 9th May 1864 for possession 
of. land with wassilat and- costs. Appa- 
rently, therefore, the decree was carried 

. e 
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out by giving posseşsiomof the land decreed 
19 years after its ‘datg, Still, there is a 
reference to some earlier proceedings. One 
is‘ alluded tó by the Court, a proceeding of. 
the 10th January- [863:- Whgt that pro- 
‘ceeding was, does not.appear. That pro- 
cea@ling ‘itself is not -dn the reĉord. But 
considering that some person in possession. 
of the land was- deprived 8f possession: in 
1865 under the operationeof this Yecree, 
it seems reasonuble, to infer that, dy some 
circumstance or other, the plainti had 













$ “escaped the: consequence 6f the law of 


limitation, and ‘that lre-ewas, therefore, for 
some good reason entitled to execute his 
decrey, Consequently, the -Ju&ige having 
before him this obvious ‘fact that, ‘Within 
three years next preqgding the application, 
the plaintif had enforced his décree by get- 
ting possession of the land, and the@lefend~-. 
ants not, specifically “alleging that such pro- 
ceedings were fraudulent or. collusively 
obtained, it appears to me that the Judge 
chad uo course but to, order further execu- 
tion. : 


This case appears to me to be distinguish- 
able from that to which the special . appel- 
lant?s ‘vakeel has referred, which is to be 
fonnd at page 91, VI Weekly Reporter, 
Micellaneous Rulings. - In that case there 
was a specific and clear allégation of fraud 
in which the judgment-debtor. impeached 
the proceedings of the decree-holder. ` The 
Court observed ‘that’ that allegation had 
‘been made—that the proceedings in question 
had been ‘subject of contest, and were - then 
under consideration in appeat, and it held that 
such proceedings could not be looked upon 
ns ond fide proceedings to keep the decree 
in force. In this case there is no such 
allegation, The appellants state that one 
‘of them was a female, and one was sick, and 
consequently that they did ngt know.: But 
they do not flatly state that theerotice which 
ig alleged. to have been served and which the 
Court considers to have been served, was not 
really served. o + . i ° 


I think, therefo%e, that we cannot into 4 
fere with the degsion of the Bower Appel- 
lite Court an the question ¢ of limitation. ` 


I observe that the case faa been remanded : 
to,the Sudder Ameen, in order that he may 
enquire into the amount of wassilat dte to 
the deeree-holder., It will bë, Mcessary 
that he; should carefully consider, the. pre- 
cise aud fair-liability of the’ defendants in 
this case, cousidering the eextuaordinary 
length: of time which ‘for Some reason, or 


D` 
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other has been allowed to elapse before the 
decree was carried gut, and of course he 
-who is liable, whether the 


will consider 
actual defendant or the third person. -who 


-some how or Sther- had got into’ possession , 
of the land, taking. care . however that no | 
liability is* enforced against such third ae 


soñ, except in due form of: law. 
Holnantends FT concur. ` 


e e —___- E e J 


The'l7th July 1867. 
Present: 


The Hon'ble L. S. Jackson and. 
C. P. Hobhguse, Judges. 


Section 217 Act VIII of 1859— ‘Veri- 
. fication. 


Case No. 257 of 1867. 


` Misċellaneous Appeal from an order pass- 
ed by Mr. H. T. Prinsep, Officiating 
Judge of Moorshedabad, dated the 22nd 

_ March 1867. 


: Sunt Gopal Chunder (Judgment: -debtor) 
5 ; o Appellant, , 


versus 


Maharajah Jugut Indur Bunwaree Gobind 
`(Decree- holder) Respondent. 


“Baboo. Uinbjha Churn Banerjee for 
Appellant. 


“Baboo Ligon Mookenjee for 
`e Respondent. 


~ ‘A petition under Section 217 Act VII of 1859 is not 
required tc- be verified. 


Jackson, J ¿ pT" Judge appears to have 
gone wrong ff this nfatter. “He déals with 
the petition of the appellant, before -us sas 
if he “were a persan” whage ense came under 
Section 273 of the Code of Civil Procedure. 
“That Procedure applies to tle gase of a Berson 
arrested by wargant under’ execution of -a 
decite for money, who, being frought before 


‘the Court, plies for his di8charge on tlie’ 
groufid that he bas no present means ‘of J, 
The application: in such | 


paying’ *hesdebt. ` 
cases requirgs to be subscribed and yerified 
by the dpplicaat: This, however, is? not air 
applicatiqn ofthat kind. This isa case of 
a person. eg aiest whom it is., sought to exe: 
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-| ing caugé under that. Section 
3 petition undey that Section is not required: 
| to be verified. 
| to have received the petition, “and to have 
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cute the decree, hg being a representative 
of the glecensed persone Section 20 pro- 
vides that a decree mny be exseuted against 
such legal representative. But Section 216 
declares- that, if the applicatign be for an 
enforcemertt of the decree aginst a repre- 
sentative, then the Court i is to Pssue a notice 


| to such party ; and under Section 217, he is 


-enabled to c8me in and show cauŝe why the 


H decree should not be so executed against 


The applicant in this case was show- 
217. The 


him. 


The Judge onght, therefore, 


enquired into the subject-matter. 


-The or der consequently refusing to enter- 


tain the petition without verification, must 


be set aside, and the Judge will be directed 
to enquire into the objection. 


The appellant will get the costs of this 
appeal, the vakeel’s fee being fixed at rupees 


Hobhouse, J.—I concur, 


The 18th July 1867. 


Present ere 
* S 
-The Hon’ ble W.' T Seton: Karr and 
Dwarkanath ea » Judges. 


Jomt Kubooleut—suit for share of 
rent. mea 


Cases Nos. 525 to 580 of 1867 under Act x 
of 1859. ° 


Special Appeals from a decision passed by 
the Judge of Patna, dated the 20th 
Decemb 1866, o affirming a decision 
` passed.by' the Deputy Collector of that 

` Distri, dated the ali July 1866. 


Kalees Charn* Singh’ and -others nates) 

F Appellants, 3 

ee ae ° ° ' ee 
versus 


Mr É, R. Solano and others (Defendants) 


-Respatdents: 
e, e A 
. Baboo “Poorna Chunder Sais for. Li 
Appellants, 
. ’ g A 
a e 
d 


. 
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* Baboos Omurnath Bosg and, Toolsee Doss 
6 % 
‘Seal for Respondents x 


It is not comgetent to landlords .to whom ‘a joint 
kubooleut bas been given without any specification of: 
shares, to instithte separate suits, and te call up® the 
Collettor, gu the original contract between the parties,‘ 


to apportion to each plaintiff that share “of the rents to! 


which he may be enfitled. 


Seton-Karr, 
be dismissed. 


We-think that both the Lower Courts have: 


correctly decided the one poiut of law which 
arises in,all those cases. The defendant 
executed two kubooleuts for the rents of 
certain lands in fnvor of all the parties who 
now appear as the plaintiffs in these six 
suits. The kubooleuts were executed to 
the plaintiffs jointly, and no mention was 
therein made of any distinct or separate 
shares. The plaintiffs, it appears, are ` now 
at issue among themselves in regard to the 
particular share or shares of rent to which 
they are each entitled ; and, in this state of 
things, itis not competent to them, ona 
kuboolent from the defendants which was 
given without any specification of shares, 
to institute Separate suits, and to call upon 
the Collector, qn the original contract be- 
tween: theg parties, to apportion to each 
plaintiff that share eet the rents to which? he 
may be entitled. a, -s 


Such a division should be made by the 
parties themselves amicably out of Court, or 
else it should be effected by having recourse 
fo a Civil aqtion in the ordinary way 9 but, 
as matters new stand, these plaintiffs have 
‘no right to bring their suit for rent in the 

form in which, it has been, laid by whem in 
the Collector’s Court, and to harass the de- 
fendants by multifarious litigation.’ A Bimi- 
lar point of law has been decjded in a case 
gepor ted at page 4 of the Sudder® Dewnnny 
Adawlut devisiogs of 1861, case No. 227 of 
_ 1861, y 
stronger than e%en the facts reported in that 


and the fucts in the case before us are 


case. No decision of .a contrary tendency, 


has’ been quoted to us, and we,’ theref®re, | liability.’ 


dismiss these - -six ‘appeals with ‘costs’ and 
interest. ` A 
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Ae: 18th Jyly 1867. 


S eo: 
io is . ` Present : 


The’ Tiik i S Jaakson and 
© GP. Hobhouse,: Judges. 


Efecution—Joint Mability—Contribu- 
tion. ° 


e . 
e ` Case No- 256 of 1867., 
Miseellaneous Appeal from an order pass- 
ec by thè Judge of Gyu, dated the 20th 
Febtuary 1567, modifying an order pass- 
ec by the Prinøipal Sudderm Ameen of 


that District, darea the 16th August 
1366. ` ` 
Roghoonath Doss TEANS debtor) | 
? Appellant, 
versus 


Alladeen Pattuck (Decree-holder) aud ano- 
. ther (Judgment-debtor) Respondents. 


Baboo Khettur Mohun Mookerjee for 
Appellant. get 


Mr. R. E. Twidale and. Baboo Mohesh 
Chunder Chowdhry for” Respondents, 


Where the liability is joint and several, a decree holder 
cannet Le compelled to proceed otherwise than against 
such of the.joint defendants as he niay elect; but this 
will iot prevent one defendant from recovering from 
his co;defendant, in a suit for contribution, whatever he 
may have paid in excess of his joint, liability. 


Jackson, J.—Tuers i ig no valid ground 
for special appeal in this case, 


The. special appellant was on’ of two 
perzons, representatives of one Chedee Lall 
deceased, against whom a decree was ob- 
tain ed. a: i 


© The first groùnd mised Ae hat tho co- 
ska‘er with the special appellant has not 
beea made eqtfalfy liable: with him, *It ap- 
peas to me that “the decree-holder can nyt 
be compelled, where the liaSility is joint 
and several, “to proceed , otherwise ` than 
aginst ghch 8f the joint defendants as he 
maz elect. Tis, of course, wll not prevent 
thie appellant from recovering from hits co- 
defendant in a-suit for contribution what- 
ews he may- have paid in excess of his just 


The second ground is that the Judge bas 
cal: ulated the wassilat upon’ a wrong princi- 


- eo ot 
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But it has not been shewn to us uwpoù 


ple. 
what wrong’ principle the Judge pro: 
ceeded, a oe : : 


Thirdly, itgs contended that the’ appel- 


lant is not to be made liable beyond the}. 


extent of the assets -which he received - from 
Chedee Lall; but the special respond&nt 
has made no clajm-to. hold him liable beyond 
that extent. Te gs Me St 


Consequently, I thiuk ‘the ‘special appeal 
must Be disallowed with costs, 


Hobhouse, JI éoncur. , * 


e 


/ : BT Ee ss ry e ` ; 
The 18th July 1867. we 
ct . . 


Present : i 
@ dg ` 


| The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 


Section 208 Act VIIL of 1859—As- 
” signment ‘of decree—Bxecution. ' 


Case No. 265 of 1867. i 


Miseellaneous Appeal from an order passed 
by the Principal :Sudder Ameen of 
Nuddea, dated the 6th April 1867. 


Jodoonath Roy (Deeree-holder) Appellant, 


Versus 


. eck 


Ram Buksh Chulungee (J udgment-debtor) - 
. “. Respondent. | ot 


Babdo Doorga Doss Dutt for Appellant. 
Baboo Romanath' Bose for Respondent. 


Where a party who assigned over a decree was liable 
on account of cross-decree for a considerable sum to the 
‘judgment-debtoy MHELDÐ thft, until the respective liabil- 
itiesof the two parties had been settled, the Court was 
justified in refusinggRo allow pne of them to ‘assign the 
decree to a third party. ee . 

‘Jackson, J.—Ir isnot glear to me that an 
appeal lies in this case in which the Prin- 
cipal Sudder meen has, energised thé dis: 
cretion vested in Dim by Section 208 of . the. 
Civil Procedure Code, to grait or ¢o refuse 
an-application*for the executiof of a decree | 
by a party to whom “suche decree has been: 
transmildedeby assignment, oo a A eg 

Whether ¢gherg be àn appeal or not,®it’ 
appears to me? that the Principal Suddar. 
Ameen hag assigned good renson for refusing 
to allow theassiznee to execute- the decree 

- 3 ` ` . $ ‘he K B: oT Le 
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° 
in this particujar igsfance. ‘Fhe party who 
assigaed ver the d&cre® was liable 8n ac- 
count of éross-decreé for a considerable 
to the judgment-debtor, 

+I think that, until the respegtive liabilities 
-of the’ two partiese had been settled; : the 
Court was justified in refasing to allow’ one | 
of them tö assign the decree {oex third 


partys > 


I think, therefore, 
the decision. ` 


Hobhouse, J.-=1 concur: : 


that ‘we must affirm 


The'1sth July 1867, - 


Present :- 


‘The Hon'ble .L. S. Jackson and . 
“C. P. Hobhouse, Judges. 


Surisdiction—Stay of Bxecution. 


Ciises Nos. 252 and 253 of 1867. 


passed by the Principal Sudder Ameen , 
-of Moorshedabad, dated the 27th April. 
1867. : im es 


e 
Mirtoonjoy Chuckerbutty 
‘ Appellan ' 
@ 


sum |. 


. | Afiscellaneous Appeals from an order. A 


udgment-debior) : 


e e 
. versus i v 
Mr. John, Cochrane (Decree-holder) _ = 
` Respondent. aaea 
Baboo Romesh Chunder Mitter for 
Appellant! A of g: 


4 e 
No one for Respondest. - 

é i 

‘A Principal Sudder Ameen is competent, under Sec- 
tion 290 Act VIII of 1859, to allow. the stay of execution.. 
of a decree ofthe High Court onjits original side, for a 
sufficignt tithe to enable the 
his application to the High 
groun® that ‘the decree bad 
without his knowledge. 

s 


gement debtor to make. 
ourt for a new trial on the 
been obtained ex parte : 
rei 


Jaskson,” J.—Tuinse . are. two cases of, 
application. tp, execute decrees of the Migh 
Court on its original side? in the Zillah 
Court of Moorghedabad. That Court, under 
the powers vested in it: by Section 287 of: 
the . 
exepution to the Prfncipal Sudder, Ameen. . 
In both’ cases applications were made by` 


the defendant to stay’ execution in order to 
| énable him ‘to apply to the High Court for 
5 e ‘ E É PORN . 


- 13678, Cùil 
. e 

a.new ,trial on thegzrognf that tha decrees 
had been: given ex parte, without „his 
knowledge. ; 


In one of the cases to which appeal No., 
253 refers, thè ‘Principal Sudder™ Ameen 
simply observes that the execution of the- 
decree of, the High Court cannot be sus-, 
pended wititout the order of fhat Conrt. 
In this it appears to me that the Principal 
Sudder Ameen is mistaken. All that he 
was asked to do was ‘what: h@ could 
lawfully do under Section? 290, viz. to 
allow the stay of execution for a sufficient 
time to enable the judgmoent-debtor to make 
his application to the High Court; and upon 
such application being made within that 
time, the High Court itself would make the 
requisite order. He ought, 
have considered whether sufficient ground 
was shown to induce him in his diserétion 
to stay the execution for that purpose. 


The papers will, therefore, be returned 
in order that he may make such order as he 
«finds necessary, 


In the other case it appears are execu- 
tion had first been directed -to a Moonsiff 
of the Maorshedabad District; and ‘it being 
afterwards found that the order’ was ir- 
regular, the certificate was withdrawn, and'a 
further cer tificate was issued to the Judge ; 
and the Judge therefore entrusted the execu- 
tion as abovementioned. to the Principal 
Sudder Ameen. 


judgment-debtor applied for stny of execu- 


In that case also the 
tion in order that he might apply for anew 
trial; but the Principal 
olfservedl, and as I thiuk very reasonably, 
that on the previous occasion when this 
case had come down for ‘execution to the” 
Moonsiff, and ‘when the judgment-debtor 
himgelf appeared and showed cause “agaénet 
its being executed by the Moonsif, he fad 
then ample opportunity and ime to make 
his application, if he intended %o . "mako 
applichtion, ëo the High Court for anew 
_ trial; and that; under such circumstances, 
the Principal Suéder Ameen was’ not called 


upon to allow-him further time for thee 


purpose. %In this case, ' therefore, *I thiitk 
the appeal must be dismissed. ; 
i „Hobhouse, J. —I concur in both cases, 
° e : 
°. 
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„The. 18th July 1867. ` 
i. i Present: 
ort i -e 
The- Hon'ble L. S, Jackson and 


e -C. P. Hobhoyse, Judges? 


K ' e 
. Mesne Profits. “ +. . 


‘Case No. 266 of. 1867, °° 
-9 bd - 

Miscellgneous Appealefrom an order passed 

the Principgl. Sudder Ameen S 
Nudelen, dated the E March 1867. 


Jodoo ai h Roy (Padgment- debtor) 
* Appellant, > oe s 


versus 


Ram Buksh Chulungee (Decree-holder) 
Berpondent: 


Baboo Door ga Doss Dutt for. Appellant. 


Baboo Romanauth . Bose for Respondent. 
r e 

A defendant who, upon an enquiry into wassilat, 
absents himself at the time of enquiry by the Com- 
missioner and withholds his accounts and papers, and 
who Jays before the Lower Courts no materials on which 
it can come to any decision.as to the expenses at which 
he has been, is not entitled to invokg the assistance of | 
the Court on appeal. 

r . be e 
Jackson, J.—Two “questions are pressed 

upon us by the petitioner, first, shat the 
report of the Ameen who assessed the 
wassilat, ig founded ee ely upon oral testi- 
mony. 


Upon this point I find inis qaia that 
the ryots had, apparently’ in collusion with 
thé defendant, given up, their dakhilghs ‘to 
him, and ` that, as éhe dakhilahs or receipts 
could not be got at, the decregholder was» 
compefled to -profe what the wassilat had 
been by such geans as he could. 


The judgmest-debtor shows ng reason ı why 
we» should ‘disbelieve _ that statement, or 
suppose ‘that a wrong, conclusion, has been 
arrived at. a 

The, hext point is that ha eftry of any 
thing on account of rent or Ggrernment te-. 
venue for this mehal, nor collection’ charges, 
- have been, allowed to the defendant. (Now I 
i A 


x e 
204 Ciil. ; 


‘non of | opinion thatghe defendant who, u upon 
“enquiry into the wassilat asin this cnbe, 

fibsents himself at the time of enquiry by 
the Corimigetoner, and withholds his aécounts 
‘and papers, and who lays before the Courts no 
‘Mnaterialson whicle it can come to any leci- 
sion as to the expense’ at which he has been, 
‘is not entitle to invoke the assistance’ Nae 
‘the Court on appeal. - 


Tghink, therefore, that the appeal mast, he 


pers dismissed with costs. 
Ld 


.. Hobhouse, J :—Z concur.. 
. . e. tag : r es q te 
oar ane 19th July K k : . 
ze e Present :, woofs 


ae We: Judges. 
=t Pë ‘omption—Hindoos. 5 


- Case. ‘No. 457 of 1867. he S 


pe y 


= a hope 


“Special. Appeal from a decision passed by 
* Moulvie Nazeerooddeen Mahomed, Prin- | 
E cipal Suddar Ameen of Dacca: dated 
the 7th January 1867, - 
£ decision : passed by the Sudder Ameen 
: S that District, “dated the 4th April 
-1866. : ‘ i 


Shoraj Ali Chowabry (Plaintiff) 
Appellant, .,; ie 


e 7? versus i 1 
~, .Rumzan Bibee and others (Defendants) 
Se e° Respondents. ` hte Po 


‘Mtr. W. A, Montrioa nnd: Dibo Rom?sh ; 


Chynder Mitter apd Hew Chunder Baner- 
a. Je for Appellant. en : 


Mr. R „V. Doyne fo? Respondents, ee 


ê e 

f 'Uhless a preseriptive usage and’ locab custoin’ be 
‘dently established, a Hindoo defendint i is not bound by 
the Mahomedan Law in a case ine which. a Mahomedan, 
; seeks to “enforce his right of pre- emiption: É - 


: K 
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The suit Was if the fat instance edecreed 
by the Sudder Ameen. Qn‘appeal it ‘was 
remanded to try whether there was'- any 
local custom by which’ sùits in right -of 
“pre-emption could be brough¢ by a Mahome- 
dag plaintiff against a Hindoo? defendant. 


The Sudder Ameen held that, e xeebrding 
to two dévisions,—thée one passed ' ‘by, the 
‘Principal Sudder Ameen of _ Dacca, ` ‘the 
other by the Sudder Ameen of the’ same 
disttic&—it appeared that’ such: a custom 
prevailed. He also found that- the plaintiff 
had duly: observed. ‘the ‘formalities -required 
by the Mahomedan' Law, and was entitled 
to ‘his right of pre-emption. The suit was, 
therefore, decreed. 

On appeal the Principal Sudder Améen, 
Moulvie Nazeerooddeen Mahomed, tried the 
case, He observed that aclaimein right of 


Law }.that itis only ih the Province: of 
Bebat that the Hindoos have followed the 
injunctions of the Mahomedan Law in this 


matter ; but that no such custom is i in vogue» 


in Bengal. - 


The Principal Sudder Ameen then gi 
three decisions of this 


- 129th November 1864. 
e rd Decem bad 1864. . Court -noted io the 
_ margin, and ‘observes 


‘16th May 1866. 
that no such custom, (a8 


that alluded to by the Sudder Ameen, pre- 
vgiled in the’ Dacca District, dv had” been 
egtablished by evidence ; that, in -the local 
cases quoted by the Sudder Amgen in case 
No._102 of 1860, the vendor, the pre-emptor, 
and one of the vendees were: all Mahomed- 
ans’; that such béiug the case, the claim 


`| could not be decreed in part, and dismissed 


in part; moreover, the question of. eustgm 
was not raised iu that case; that the other 
decision referred to by the Sudder Ameen 
was that of n Lower Court, and cannot? be 


: accepted as proving a custom. 


` The Principal Stidder Ameen, sheets 
finfing What no local custom, which mus? of 
course be proved by evidence, had been 


: | established whereby a} Mahomedan pre-emptor - 


could*sue a Hindoo vendee in. right of 
pre-emption, dismissed, the suit and regersetl 
the decision’ of the SuddereAmeen. 


` In special appeal it is contended, — ` E 


‘1s¢—That when a Mahomedan seeka to 
ronforse his right ofgpre-emption: against a 


. Kemp, J. THis was a Buit in right” of | Muhomedan vendor anda Hinde vendee, 


' pre-empjions The vendor was one Runidan 
-Bileo; the wendee was Raj Chunder Roy 
-and others. The plaintiff is Shergj Ali, © 


he is not bound to prove any local custom, 
but he is entitled to rely -upow the provisions 
of the Mabomedan Law. - : y 3 


prebor -. 


. < ` Fs f e. . 
& e è r 
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. 2nd.—Both the huf? and the vendor’ 
being Maliémedans, the former is "legally 
competent, to impose such limitations and’ 
restrictions upgn, the general right of alien-. 
ation by the l&ter of his propertjes as the 
law by which,they are ra ealivel7 govern- 
ed would warrant and allow, the accident 
that the® purchaser is a Hingloo cannot 
render the vendor free from the operation 
of the Mahomedam Law. ` Si 


8rd.—That of the cases quoteds by the 
‘Lower Appellate Court, the two first do not 
apply, for it does not appear that in those 
eases the vendor was a Mahomedan ; and the 
last case is decided in reliance upon a. deci- 
sion of the Full Bench, which does not touch 
the questioh now mooted. l 


4th.—Admitting for argument’s sake that 
the LowergAppellate Court is right in its 
view of the law upon the point in question, 
its adjudication upon the existence or other- 
“wise of the custom relied upon by the first 
Court is wrong: frst, because a decision. 
-passed partly -against Mahomedans and 
Hindoos is good evidence of such custom ; 
and, secondly, because a decision in which 
‘aright of pre-emption is allowed to be en- 
forced against a Hindoo, is also good evi- 
“dence. as bearing upon this point, even if 
“the question eof custom was ‘not: directly 
“raised in issue. | 





depart from the principle laid down in, a 
‘long current of decis®ns, that unless a 
presc-iptive üsage and’-Jocal custom. be 
‘clearly established, a “Hindoo defendant is 
not tound by “the Mahomedane Law in a 
case nvolving the right of pre-emption, 
whifk isa right unkpown to the Hindoo 


Law. 
è f 










. e 
We fail to see any evil.in adopting this 
„view qf the cnse. “ The right. of pre-emp- 
tión, as observed in the decision of-the 
Full Bench dated 28th. September 1863, 
published in the Specyl Number of the 
Weekly Reporter, pages 148-146, “un- 
“ doubtedly tends té-restrict the frée sale 
“and Purchase of property, and it is desir- 
“ abla, therefore, to. encompass it within cer- 
“taia rules and limit lest the right should 
“be exercised vexatiously.” ° 


’ 


Sit William Macnaghten in his Principles 
and Precedents of Mahomedan Law, a work 
the authority of which has been recognised 
by their Lordships. of the Privy Council, 
though the learned Counsel Mr. Montriou 
contends it is not ertitled.to such consider- 
ation, he having found it to be incorrect at 
page 17 of the Preliminary Remarks, 
observes “that in the Hedaya, the right of 
“pre-emption is declared to be but a feeble 
“right as it is the disseizing ‘another of his 
sexes . as _. |“ property merely'in order to prevent appre- 

__Mr. Momtriou’ hag, been heard for: the | “ headed inconvenience, and that its exten- 
appellant, and Mr. Doyne for the respondént, | “ sicn to all. cases of neighbourhood cannot 
Mr. Montriou was unable to quote any pte- | “ fuil to depreciate the value of landed pto- 
cedent in Bupport of his argument that it is | “ perty ; and being impressed with a convic- 
unnecessary to prove the local® custom, the | “ tica of the unreasonableness of, the law 
Mahomedan Law being applicable to all cases | “in question, hë would feel ‘very much 
of pre-emption whetlier the parties be entire- |“ inelined to circumscribe ils operation 
ly Mahomedan, or partly Malone ina “ within as narrow bouuds as possible.” 
partly of other. religious sects. e ° also , Sad. °, 

Tid i upon tho inconvenience and Mr. Montriou bas alluded to the frauds, 
probable frauds which would resalt if œ snares, and devices, which would be the 
Mahomedan could evade the Law of Pre-emp- result of our holdiug that a Hindoo defend- 
tion by selling to a gtranger ©f Another | ant is not bound by the see Here Law ia 
“faith. He admitted that there wag no 2 swt'in right of -pre-emption thless a local 
conflict of opinion in the decisio&s ofethis custom be proved. But we find. that the 
“Court on this question, bat pressed us to Mabomedan Liw „itself upon which the 
‘submit the question for the decision of the learned Counsel has so strennously relied jg 
‘Full Bench more’ for the ‘sake of fis import- fruisfal in so er by which the right may 
Eneee to thé Maliomedan compunity, than be avaded an defeated, „See pages 404, 
for any other reason ‘which ‘arises out of” the | 505. and 508 of a Digest. of. Mahomedan 
ease before-the Conrt.: © '%- i Ge Lav by Mr.. P. E- Baillie, the latest work 


i 5 ‘hat Law. 
-, The Principal.Sudder Ameen: has found} Ae: oe f 


“that no such local.custom lias been proved) We dismiss ‘this “ special appeal :with 
_whereby¥@Hindoos in the Districte of Dagca costs and interest payable bye the special 
nre bound by the Mahomedan-Law, in suits appellant., This detision governs special 
-brought.in right, of pre-emption ;. and ugless | app2al* No. 458, which is also dismissed. 
such custom be proved; Alig, Court cannot wita.coste aud interest. , eee 
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ni 3 get Se x Š 
o Present: 
aE es: teeta 


$ 
. 


> The Hor’ble W; S. Seton-Karr' and °: 





. Dwarkgnath Mitter; Judges., .*., il 
a “ei i é aay y ot at ie 
rs J.» Alluvial Land: ae ee 
re e wt bs ae 
- Cases Nos. 624, 625, and'628 of 1867..*- 
=P cae s i oe i ° i 


Special Apyeals from decisions passed by 
~ the- Principal Sudder Ameen ‘of Raj- 


` shahye, dated respestively the 29th and. 


, _-Blst December 1866, reversing a decision 
- passed by the Moonsiff of Shahzadpore, 


"dated the 14th May 1866, * 


Gobitidnath Sandyal and others (De 


fendan ts) 


nod L 


her 


i 


A ~- Appellants, E l 
versus 


Nubo Coomat Banerjee and others 
(Plaintiffs): Respondents, 


Baboo Romesh Chunder Mitter for 
Appellants.. ` 7 


Babogs Chunder Madhub Ghose and Sree- 
L. „nath Banerjee.for Respondents. . 


In a suit for alluvial lands, if the. defendant -pleads, 
and cau establish his plea, that the lands in question 
were gradual eakcessions _to his estate, neither the 
ground of regforyation on the old site nor thatef 
prior possession for a short period can avail the plaintiff. 
If howgver the plea be found againstthe defendant, the. 
matter must be disposed of accorfling to Clause 5 Section 


Regulation Xie 1825. 


Mitter, J.— Tar plaintiffs 1- titese three 
suits claimed three distinct: but contiguous 
parcéls: of yalluvial land, ton the ground 
that they were reformatigns on the orjgi- 
nal site of. the’ old. lands belonging to 
their respectéve zemindaries:- ‘The* speci- 
al appellant, wlio was sole- defendant in all 


i thesg.cases, pleaded,» am@ng-other matters, 


that they were gradual accessions to his 
estate. The Moonsiff of Chowkey Shahzad-' 
pore, after holding a locals investigation, 
found, upon a review of the hole evidence 
produced before fim by the contending 
parties, that the lands ‘in dispute were *such 
as they wére represeated to te* by the 
special appellant, and that the , plaintiffs 


had failed to prove either title or prior 
“| possession with regard to the same. 


On 
appeal. the Pyiotipal Sudder Ameen, with- 
gut paying the slightest. attention to the 
‘position of the lands with’reference to the 
law of alluvion administered in the country,. 
has reversed-the Moonsiff’s decision, holding 
simply that they were reformatitns on_ the 
old site of linds belonging to the plaintiffs, 
from which the ‘special appellant had ejected 
them in the year 1272 B. S.` We*find, kow- 


‘| ever, that these lands dre admittedly separat- 


ed from the plaintiffs’ estate by a wide and 
flowing river called the Hoorasagur Nudee. | 
It is also admitted before us that the plaint- 
iffs have no other lands old or new lying 
on the same side of the river with those 
in dispute, but that the special appellant 
has. - Under these circumstances, the: plea 
of gradual accession raised by the special 
appellant, and determined: iu bis ‘favor by 
the Moonsiff after a careful investigation, 


-| Was one of great importante, gnd we re- 


gret to find that the Priacipal Suéder Ameen 
hag overlooked it altogether. If the special 
appellant can establish’ ‘this plea; neither 
the ground of reformation on the old site, 
nor that of prior possession for the short 
period relied upon by the plaintiffs, will 
avail against the positive right given to`him 
by fhe express provisions of tlie *lawa 
This principle has been clearly and dis- 
tinctly laid down by a Full Bench of this 
Court iu their decision reported in‘3 ‘Weekly’ 
Reportgr, page 51.- If, on the other hand, ' 
this plea is found against ‘the special appel- 


‘lant? it will then be for the Court: sto 


“eifide itself-by the best evidence it may 
“be able to obtain of any - established local 
“usage applicable to the case, or if not, by 
“ geberal principles of equity aud justice.’s 
In short, the matter in. congroversy is- then 
to`be disposed’ of according to the express 
provisions of Clause’S ‘Sectign 5 Regulation- 
IXI of 1825; -We reverse the decisions `of” 
ithe Principal Sudden ‘Ameen, and remand 
‘these cases to him to try them” wit special. 
weference to .the foregoing remarks, The: 
coste of these appeals will follow.’ the? result‘ 
ofthe final dégision: os si a a 





a : Present: 
P . p -> - e A P i 
The Éon®le W. S. Seton-Kerr and ” ` 
; Dwarkanath Mitter, Judges. °° 
e, ae e 


Jurisdiction—Remand. 


- Case No. 659 of 1867. bg i 
-Special Appeal-from a decision passed by 
. the Principal Sudder Ameen of .East 
Burdwan, dated' the 23rd January 1867, 
< reversing a décision passed by the Moon- 
' sif. of Kytee, dated the 29th March 


È 


1866. ~ é ad 


Mirza’ Jownd Ali (one of the Defendants) 


Appellant, 
. versus 
Hossein Bibee (Plaintiff,) Picponttens: 
Babes Avwud Chander ‘Clusia 
as > +for Appellant. 


Mr. R.E Twidal? and Baboo Chunler | 
e 


adhub -Ghose for. Respondent. 


Every order passed by ,a Court is Rot void for, want 
of jurisdiction, simply because it is illegal—e. g. where 
a Court remands a case under Section 351 Act VIII of 
1859, instead of following the provisions of Section 
355., T 

cs e 


Seton-Karr, J.—THE only contention 


raised before us in this special appeal is, that . 


a previous order of remand passed by the 


„all rale. 


Daunis f ° 9 Aii 
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`. , The 18th Jal} 1867. » etna nulLand void for want of jurisdiction. The 


case was legally before*the Judge, and he 
had full and ample. jurisdiction to try it. 
Eve-y order passed by a Cou is not void 
for vant of jurisdiction, simpl because it 
is J2gal,’ and we'do nob see how ghe present 
cage can be made an exception to the gener- 
Under such circumstances, it only 
remzins for us to see undey the previsions 
of Section 350, whether the illegality com- 
plaired of has affected the merits èf the 
case so far as the special appgllant was con- 
cerned. The order qf jemand was for his 
bevit? It gave to him an additional oppor- 
tunicy to-dischargethe onus whigh liy upon 
him. @amely, that of proving the hibbanamah 
propounded by him, and this circumstance 
has explained to us tlrenson of his long 
silerse. -He does not now complain, before 
us tLat any. injustice hns been done -to him, 
but ae'tries at this late stage of the pro- 
ceed.ngs to get rid of judgments passed 
agaiast him upon a careful review of the 
evidence, and he relies upon a plea which to 
our .ninds appears to be nothing more than 
a nere techuical one. We dismiss this 
specal appeal with costs. f 


.The 19th July .1867. 


Present: 


The Hon’ble WS. Seton-Karr and 
Dwarkanath Mitter, Yudges. 
; -- o% 
Right of Suit — Sale under Section 
1&5 Code of Criminal Précedure 
(Eeversal of). 
Bb. 


Case No. 484 of 1 
á ® e 


Lawer Appellate Court, being ona t8 the Special Appeal ‘from a decision passed by 


provisions of Section 851 ‘of the Proce@ure 
Act, that order, together with -all the pro- 
ceedings subsequently held if furtherance 
thereof, ought to be set aside as being full 
and Void for waut, of jurisdictios, We can- 
not, however, subscribe to the correctness 
of this: doctrine. We admit tliat the Judge 
was wrong jn law in remanding the cases, 
instead of following the provisions of Sections 
355 ; but whilst conceding thus emuch én 
favor of the special appellant, we fail to 
perceive how we can quash the whole. of 
the proceedings above referred, to "as being 
. e e 

s 


th Judge of Patna, dated „the? 25th 
Jonyary 1867, reversing a decision pas® 
ed. by the ‘Sudder Ameen of that District, 
"dated the 29th March 1866. | 


Bikhooree Singh (Plaintiff) Appellant, 


=> . - 
A VETSUS o e.. 
SEE: A . 


The Government and others (Defendants) 
: . Respondents. - °' ` 


i Eo 


“the plaintiff wae 


208 Civil... 
Mr. R. E. Twidale and Buboo Bhowanee 
Churn Duttor Appellant, 


Baboo KBhen Kishore Ghose and 


Mr. C. Gregory for Respondents. 
e 


A Civil action will not lie fo reverse a sale of propérty 


carried, out, ander” Section 185 Code. of Criminal ¥ Government and the purchaser of” his pro- 


| perty parties to if, 


Procedure, = 4 a o 
et j pa 

Seton-Karr, J.—Tut facts out of which 
this case arises are not denied, In the year 
1865, a warrant in the Criminal Dep: tment 
was issuedg for the apprehension of the 
plaintiff. - On the 6th of December 1862, 
his property was ordered to-be attached for 
non-appearance ; andn the. 13th -of Feb- 
ruary 1863,. the completion of the attach- 
‘ment’ was reported. As plaintiff, special 
appellant before us, did not-appear within 
two years of the attachment of the property, 
his property was sold on the 28rd of March 
1865, and a few days afterwards the plaintiff 
was discharged from the offence of which 
he had been “accused, for want of sufficient 
evidence. 


The plaintiff now sues to get back the l 
“property sold, 


together ‘with wassilat, and 
he makes both® Government and the pur- 
chaser of his property, defendants in his 
action. 
The Judge reversed that decision, holding 


- that the suit could not be maintained’ under 


Section 185 of the Cringinal Procedure Code, 
according to which™ the property had Fabegi 


s think the Judge’s view ‘of the law to. l: 


bo quite correct. Mr. Twidale, for the 
‘special appellant, endeavors to contend, 
first, that the Criminal Procedtre Code does. 
not apply, bedause uf offence with which; 
charged was committed be- 
fore that Act fame inte Operation. But tfs. 
‘difficulty is removed * by Section 4 of Act 
-XVI of 1862; which gleatly lays it down- 
ébat in the investigation and trial of offences 
committed before the Ist ef Januiry °1862,- 
the Criminal Court shall be guided by the: 


. provisions of the new Cod& of% Criminal | f 
-Procedure. "The exceptions c8ntuiued in that, 
:Sectfon refer only: to ‘diffrence of punish-; 


ment afd to-any substantial right.of appeal’) 
or referencg which the offender would lve’ 
enjoyed under the old law. Neithér do we: 
think that the words in Section 185, of the 


“Céde ‘of: Griminal- ‘Procedure * upon trial, 


refer” to’ actions., 


‘Béfore a competent’ Court” 


` A] 
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The first Court gavè him a ‘decree. ` 


ftulifgs.. . [Vo], VIE 


such as thé presei®&...Tige words“ cgmpe- 
tent “Cofirt” clearly” refer to a Criminal 
Court, The special appellant might, no 
doubt, have availed himself of his ‘privilege’ 
of appenl against. the orders af the Magis- 
trate, ‘but we are quite clear that he has no 
right, whether under the ołd or’ the new hiw, 


to institute ea Civil action, ‘and to male 


and to seek to ‘teversé a 
sale of ghe property which was legally 
carried out unde» the provisions of the: Jaw 
applicable to Such cases. 


The Judge has dismissed the. plafntif’s 
suit, holding that, under.Section 185 of the 
Criminal Pracedute Code, the suit, could 
not be. maintained ; but we go futher, -and 
are of opinion. that, under the circumstances 
no Civil action could be instituted, gt all, 


*We dismiss the appeal with goats dnd 
interest. ; 


The 19th July 1867. eee 
- Present: tS R ‘ 


The Hon'ble L. S. Jackson and 
C. P. Hobhouse, Judges. - EE 


_ Appeal—Remand.s 


Case No. 12 of 1867. , 


‘| Special Appeal from a decision passed by the 


Principal Sudder Ameen of 24. Pergun- 
nahs, dated the 6th ‘October 1866, Fevers- 
inġ a decision passed by the* Moonsiff of 
Diamond Harbour, dated the 6th March 
1866. 


° 
Kisken Chunder Garn (Plaiutit), Appellant 
e 
r - versus ' 
e- a . 
‘Siefsliteot Dhar ‘Khattah (Defendant) 
ry Respondens. ‘ k 


g ; range 
~Baboo Poorno, Chunder Shotie for Appellant. 
e ` Mr. C. Gregory for Respoùdent. ' 

.@ . f ' Kd 
The omissiun to appeal against ‘an. order of remand 
does? not preclude a respondent, on appeal from taking a 


an objection tg the order of remand as erroneous: 
a e 
° 


186%}. 





: Jagkson, J.— Tereng ®are 
raised. in this appeal. - 


ig Sole 
Civil * `. THB VEEKLY REPORTER: Rulings.” 209 
swogguestons z The Caly 1867. ~ 
The first is that the “Principal Sudder ` l Present: oe 
Ameen was 4n error in. deciding the suit i ° 
in knieen an of the previoñs order of The ‘Hon’ble L. „S. Jackson and 
remand in the game suit by a former Prin- | ° C. P. Hobhouse, Judges. 


cipal Suddgr*Ameen. Without going into 
the entire fatts of the case, I may shortly 
state... that the order of remand in 
question appears to me to have been clearly 
erroneous. But then the special appellant 
contends that the defendant not having 
appealed against that order of remand, is 
now concluded by it, and that the Principal 
Sudder Ameen’ was not at liberty to re-open 
the question then settled. But tlie decision 
of this Court, to be found at page 66 of 
Marshall’s reports, to the effect that an 
appeal against an order of remand ought to 
be preferred when the order is given and 
cannot be made afterwards, has been ex- 
pressly overruled by the decision of n Full 
Bench* to be found at page 91 of .V Weekly 
Repofter. -Consequent- 
ly, the special respond- 
ent would be at liberty 
upon this appeal to take 
the objection against the 


* And see the Ruling 
of the Judicial Com- 
mittee in Forbes versus 
Ameeroonissa Begum,. 
X Moore’s Indian Ap- 
peals, page 259, 


it were necegsary. That appears to me suff- 
cient to show that he cannot be considered to 
be now coyeluded by the order, and certainly 
nothing would oblige us, having the spetial 
appeal before ùs, to set up a former oiler 
which ha$ been got rid of it may be irregu- 
larly, but which at any rate wes wrong and 
illegal, ~ i : 


` I think, therefore, that we are not bound 
iv ertertain this point, and that the degision 
of the presént Court, which appears to be 
correct, ought to be upheld. eo 


There is a second ground taken, that the 
Principal Sudder Ameeg has committed an 
eryor;. that is.to say, has made a defective 
investigation in omitting to find® thate the 
land in dispute in this case was 43 cottahs as 
alleged by plaintiff, or 2% cofttahs as alleged 
by defendant. It appears that there iè no 
question as to the identity of the land which 
lies within stated®boundaries ; and as plaintiff 
was not entitlud to recover possession of it, 
itis of little importance whether the land was; 
more or less in quantity. w a °. 


I thick, therefore, that the spetial appeal 


must be dismissed with costs. 
: > 


Hobhouse, J.-E concur. 


“first order of remand, if | 


x 
‘Linitation—Clause 6 Section,1 Act 
XIV of 1859 — Onus probandi — 
Eoundary dispute—Lakheraj.” 
. z : 
‘Case No. 2h of 1867.. 
Specigl Appeal from a decisi®n ‘passed by 
-tae Judge of Tipperah, dated the 4th 
- Qctober 1866, affirthing a decision. passed 
by the Principal Sudder AmeePof that’ 
District, dated the 19th March 1866. 


Beer Chunder Joobraj (Plaintiff) . - 
Appellant, can 


versus 


Ran Gutty Dutt and: others- (Defendants) 
Respondents, 


Eaboo Khetturnath Bose for Appellant. 


Baboo Romesh Chunder Mitter for 
*Respondents. 
oan ae e 
Clause 6 Section { Act XIV of 1859 provides that 
possessory titles by virtue of awards under the Regu- 
laticns there mentioned shall become final unless ques- 
tioned within three years, But that will hot enable a 
person to come in within three years after the date of 
suck awards and recover ppssession Fo: lands in respect 
of which his suit has been barred by thé other provisions 
W tke Law of Limitation, ẹ v e. ' 

Ar a question of boundary between a lakheraj tenure 
and a'zemindar’s mâl land, fhere is no preswfiption in 
fava of one or the other, but the onus is on the plaing 
to pzove his,case., © 2 is 

-~ e i Kn e ; : j 

Jackson, J.—Tue respondent has not 
appeared in this case, but it is*very obvious 
from the argument of the special appetlant’s 
vakeel, that there. is no case for te appel- 
lags. ; nyi TE TA 

He sued for possession of certain land, 
and amongst other things ask8d to” set aside 


‘au award of the Revenue Surveyors, Both 
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Courts flag found that the. plaintiff had) 


not been in possessio® of the-land in dispute 
for upwards of 12 years, and therefore they 
concurred in désmissing the suit. _ 1 
-< The plaintiff: now, in special appeal con- 
tends that, such findêng' will not bar his seit; 


because he “has come °to the Conrt within: ‘ 


three years ‘frdm the date of. the Survey’ 
award.* He seems to be under thei impres-: 
‘sion that,a man’ may be out of possessipn of 


his lands for a whole century, and notwith- | 
standing; if the Burtey, authori ities come and 
demar cato that land as being’ i in the possas- 


i 


sion-of the flefendant, he would be egtitled:), 


„to core in within three years ‘and sue for,|- 


possession of the lant. That’ is, I should:|' 


think, % very 1 obvious fallacy. Clausé “6 
Section 


under sthe Regulations thére mentioned, shali: 
become final unless questioned within three 


years.’ But that will: not enable a persou- 


to come in within three ` years ‘after the date | 


of such awards, and recover possession of 
lands in respect gf which, his suit has been. 
barred “by the other provisions of ‘the law 


= + 


of limitation. . 
- There- is another fallacy i in the argument 

of the vakeel ‘for the special ‘appellant. > He 
contends that the defendant failed to prove 
his titJe to these lands as lakherajdar. He 
says, that failing: such ‘proof, the land must 
- come to: the zemindar, the , plaintiff. In this 
cage ‘there was an admitted: lakher aj tenures. 
Plaintiff was athe zemindar ‘and owner of 
‘mal Jand. cont uous. The question was 
“whether the “boundary ‘between these ' two. 
properdies lay in, one place ov fo another, and 
“tere. would. be no presum ption either in 
favor of one or of the other? But: manifestly 
i the plaintiff woul@ havé to prove hise case, -+ 
Iti is quite dear fo me, ther afore, that the 


eat appeal. pach to be dismissed with, 


‘costs. : 
_ It is ia that the ss same debision ais 
to-No. 22%" go ue 2 

-Hobhouse, 721 concur. o n i ee, 


-1 of Act: XIV of 1859 -provides |' 
that pogsessory titles by virtue of awards ` f 
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` Present 


Le The Hov’ble’ W. S. eto Barr ion 
+ A.Q. Macpherson, Judges. 


Mortgafo— Redemption Eta. 4 8 


. Case No. 22 of ise7. l 


Regular, Aot from a decision passed iy 
` Baboo Kylash Chunder Deb, Pr incipal 
Sudder Ameen of 24- Tergunnahs, dated 
the Oth July” 1866. 


ee ea hist 


Harro’ Pẹershad ` Ghosal (Plain 
prelate: 


, versus i 


| Hurro Moneo Debee, ad others (Defendant 


Resp ondents. 


Baboo Ashootosh Dhur: for Appellant 





Mr. J. Cochrane ‘and Bato Kighen Kishore’ 
aes Ghose for. Respondents, 


: t 
Ingisi9 A mortgaged lands e the Mofusil to B, r 
as æ collateral security, gave B a bond and warrant, of 
attorney to enter up),judgment in the Supreme Court... In 
‘1821 execution æsued`on this _jadgment,- and under a 
ifs, the property. was-seized.and sold -by- theplaintiffy, 
-B was declared the purchaser and got a bill ofisaló `’ 
-and was putin possession, B having remained, over since 
ia possession, Æ’a representatives in 1865 sued to ‘redeont 
ou the ground that the mortgage debb was more than 
-satisfied by the usufruct.—HELD` that the gtight of 
redemption still subsisted: that at the time of the Sher - 
iff’s sale fn 1921, ‘an equity of redemption could not 
be seized and sold under a fi-fa.,-and therefore no tifle 
passe@ to B Rhen he purchased: and that as B. had no 
-right to possession save as’ mortgagee, he must be 
deemed to hage o obfained and to have remained in pos- 


bessiof i in that anal a Gree, eS è 


e 
Macpherson, J.—In hif case. the facts. 
are somewhat complicated, and they extend 
rover a considerable period *of time. The . 


|qhief contention is as-to the position ia. 


whjch the,parties hav®- been left_by..a series 
of proceedings which commenced in -1819, 
cae at intervals ‘until the year” 
186 ree : : 


1867.) Cwil . * 


The, plaintiff, whe is ge appellant before 
us, sues to redeem a garden at Belgutref in 
the vicinity of ‘Calcutta (consisting of some 
125 Bheegahg) which was mortgaged by 
his father B&oram Ghosal, as far back as 
the year 1819 to Shumboo Chunder Mooker- 
jee gnd Ram Narain Mookerjee, through 
whom tle defendants claim. Fhe deed of 

-mortgage has not been produced in Court ; 
but, as will be hereafter pointed out, ‘its 
existence has been admitted by Ram, Narain 
_Mookerjee in such a mannerethat the defend- 
ants’ cannot: now contend that there was 
not such a mortgage. 


The garden- is stated by the plaintiff 
to have been mortgaged by the father 
Buloram Ghosal to Shumboo © Chunder 
Mookerjee, on the 22nd of May 1819, to 
secure the repayment ofta debt of 4,800 
rupees. : 


On the same day Buloram Ghosal, as a 
collateral security, gave a bond and warrant 
‘of attorney to enter up judgment in the 
Supreme Court. Execition issued on this’ 
judgment ; and under a ji-fa, the property 
was seized and sold by the Sheriff, and 
Ram Narain, who was the brother of 
Shumboo Chunder and was joint in estate 
with him, ‘was the purchaser, the price 
being rupees 8,700. ‘On the 24th of 
December 182%: he got ‘possession of the 
garden from the Sheriff; and from that time 
to the present day,“he and those claimtng 
through or, under him have remained ®in 
possession® - ‘The - balance which remained 


in the Sheriffs hands, after satisfying the’ 


judgment, was-paid 
Ghosal. - , 

On the 21st April 1822, one Bipro Doss 

oy obtained d decree in the Court of the 
24-Pergunnaks against Buloram  Ghosal 
aud his brother‘Soodha Ram Ghosal; and 
in execution of his decree, Bipro “Doss 
attached the garden in, dispute of th® 13th 
of December. of that year. co. 

On-the 24th of December, Ram N&rain 
appeared in Court and‘objectéd to this 
attachment, but his claim was disellowed 
“on the ground (as ‘we learn from’a petttion 
fled by Ram wain in the Court of the 
24-Pergunnahs in 1826, and on which that 
Court passed ogders on the 17th of March 
1826) that the purchase at the Sheriff’s sale’ 


over by him: to Buloram 


‘was subsequent to tpe institution of thè f 


‘suit by Bipro’ Doss Roy. This order, ĝis- 
allowing Ram Narain’s claim, was; on the’ 
‘11th December 1823;,-‘confirmed by ethe 


` Budder Court, which declared that the pro- 


e a 
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perty was liable to be:sold as belonging to 
the Ghosals: ` O ad 
“In accordance with an intermediate order 
of.tlke Sudder Court, dated the 8th January 
1824. to the effect that if Ram Narain chose 
to gry the money dueeto Bipre Doss, he 
might be substituted as decree holder in his 
eplace, Ram Narain, on the el 5th of March 
1824, paid into Court the amount due under 
the igcree which, with interest, came to 
rupees 16,785. ° 


“On the 23rd August 1894, the Sudder . 
Court qrdered that the mupees 16,785- should 
be paid out of Court to Bipro Doss, and 
that Rpm Narain should have l@ave to exe- 
cute the decree of the latter against. the 
Ghosals, I aw 

“Pae judgment-debtors objected on the 
ground that Ram Narain: was lidble to 
acco int for’the mesne profits of the garden 
for such time as he had been in possession ; 
and. thé Sudder Court, on the 9th of 
November 1829, ordered that an account of 
meéste profits should be taken’ from Ram 
Narzin, who was directed to. give in his 
acco.nts on oath or solema affirmation. 

On the 29th March 1831, the Sudder 
Court ordered that the mesne profits should 
be mleulated at the rate of Rs. 846:3 per 
annam ; that the total should be deducted 
‘from. the sum. paid into Court “by Ram 
Narin under the decree of Bipro Doss’; 
‘and ‘that the Gliosals should’ pay the 
balaace, or in default," their garden at 
Belcurria should be sold, and Ram Narain’s 
clainn be paid, out of the proceeds ‘of the. 
gale. he sale was actually carried-eut in 
183%, but it was cancelled. in June 1833 for 
irregularity. | aoia i 3? . 

Tie sale having been ngain directed to 
‘take place on the 25th ‘of September 1883, 
it -vas' at the requést of *Rum Narain 
„postponed until a ‘family guit for ..parti- 
‘tfon between him and*his bi her Shumboo 
Chender should be disposed of. A similar 
“petition was put ‘ig by’ Shumboo Clfuader 


ae 
on the same date. e` a 


_ Cn“the 24theof December 1835, the appli- 
cation of Ray Narain foe the sale of the 
garden, Which had been pending up to’that’ 
time, was finally struck off ‘for “ failure to 
‘take steps to carry out the sale” | hee 
fa giving this, statement of the proceed- 
ings ineBipro Doss Roy’se suif swe. have 
refared only to théso which are of most 
importance, omitting many others Which ate 
less material, i ' frye 


s B 
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Thus matters rested until the year 1862 ; 
‘and itis evident tat their. position was as 
unsatisfactory and ill-defined as it- could 
well ‘bes Khe original mortgage of 1819 
seems to kavo been „wholly fost sight of, 
andthe Courts, thopgh still holding that some 
fiduciary relation existed’ which rendered 


-Ram Narain liable to account for mesie’ 


profit, ‘were ignorant of, or entirely mis- 
-understood what was the” true nature of 
thaterePation. 


And this ignorance or misunderstanding 
was shared: by‘ the pagties themselves, For, 
‘in 1862,° we find the present Sppellant 
“attempting to tecover pòssession of the mort- 
gaged property, not upon the only®gronnd 
on-whieh'he really was entitled to relief, 
‘but on-a supposed Mite of facts which had 
no -egistence save in the ‘imagination of 
“himself or his mooktear. - ae 

On the 15th of August 1862 
lant presented to^ the Court 


the appel- |. 
of -the 


“Judge í of 24- Pergunnahs, a petition in- the. 
„old suit .of -Bipro Doss Roy against. tho. 


“Ghosals. In this petition he recites ‘the. 
orders to which we lave already referred, of 
‘the, 28rd August .1824 
“Décember 1835, and other orders, and then 
proceeds thus :—* In this case Ram Narain 
“ Mookerjee intervened and deposited the dé- 

‘‘eretal money. To pay off the money thus 
‘f advanced by the intervenor, the father of the 
“petitioner mortgaged to him his self-ae- 
“oquired, garden at Belgurren. 
fan order subseqtently made by the Sudder 

. “Court, thé garden was placed in the hands 

“of the intervenor, ‘and the usufruct thereof 
s“ was applied to the liquidation of the 
‘amount advanced by him. .The petitioner 
 subiye that.the money due to-the inter- 
‘ venor has been paid off from the usufruct, 
“ond a suxplus is eff in your petitioner’ 8 
“favor ; he, ther efowe, prays-that the inter- 
_ “ yenor may be’summoned, accounts adjust- 
oe ed, eviden® take from the petitioner, 
“ond possession ee the garden delivered 

. to bim.” ae 
On the 28rd of Map 1863, the Judge 

Meclared himself to be of opinion that the 

` remedy (if any) could be ehforced only by 
aregular suit.” In disposing oftthe appli- 
‘cation, the dudge-remarks :-e F ‘nam asked 

t togre-open n question disposed of in 1835. 


Iti is,coplended that a Proper ty`was left: 


- “in the hands of the opposite party for; re- 
‘* covery; fut, of the profils, of a sum? ad- 
vanced in payment ofn- decree, and that 
“under*the “acts .of the parties and. the 
‘orders of the Courts, 


e 
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and the 24th. 


Agreeably to, 


this must. be regard-- 
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“ed in the Nght mf a. portgage, the power 
“of r8deeming .which still exists.’ The 
application was accordingly ‘rejected. i 


The respondents” Haye mot rested any 
argumente ùpon ‘the niannef in ‘which .the 
appellant, presented his ‘énse to the 
Court of the 24- Pergunnahs gn 1862 3 
nor tndeé& “did” their’ Cofinsel allude 
to the matter at all. We do not think that thé 





present suitis in any way barred or pre- ` 


pr roceedinigs of 1862. The mis- 
statéments ther made appéar to us merely ‘to 


show how complete was the misapprehension 


which existed as to the state.of the fucts and 
the relative positions of the parties. 


On the 15th of May 1865, the present ‘suit 
was instituted (én forma. pauperis)~ being: a 


suit to redeem upon the footing ‘of ‘the ori- 


ginal mortgage of the 22nd of I May 1819. 
The plaintiff's ¢ case is that the relationship: of 
mortgagor nnd ‘mortgagee still: subsists 
between the appellant and the respondents 
(who now in -this matter represent Ram 
Narain Mookerjee-and Shumboo Chunder 
Mookerjee) and that much more than the 
‘mortgagee debt has been, realized „from the 


usufruct. - 


The Principal Sudder ‘Ameen has” féund . 


that the relation of ‘mortgagore and- mortga- 
gee between Buloram and Ram Narain’ and 
Shomboo Chunder Mockerjee ceased to 
efist from the date of the Sheriff's sale on 
-tĦe 13th of December 1821, when the hold- 


ers of the bond and “warrant ef attorney ` 


satisfied thefr debt and took ‘possession ' of 
the garden, and when Buloram received 
‘and appropriated the surplus proceeds of the 
Sale ; that the subsequent application of Ram 
Namin for the sale‘of the garden, ` after. fhe 
had paid into Court the money due‘to Bipro 
Doss, was an act of “ ignoranee. or -fatuity’” 
on his part by whieh his- real interests could 
not beaffeeted ; “apd that from 1880, when 
the, application for sale was struck off, if 
note from ‘an earlier date, Ram Narato’s 
possession was that of a trespasser, and -was 
cousequently eadverse to the plaintiff, who is 
acco ingty barred as not having-sued within 
12 years. “Being of this opinion, theePritf- 
cipal Sudder Ameen dismissed the suit with 
costs. - 


peh 


The question ated befora,us n the same 


®s that argued beforathe Lower Couit,.viz. 


dees ‘thee relation of mortgagor. and mort- 
gngee siiil subsist, or has the title of the 
movtgagee been exchanged for any other 
title, and if 8g, When ‘ind how.” ; 


1867... Qoil © 





The -first -point thick, ve hitve to decide 
is whether the alleged mortgage of Tuldtam 
of the 22nd of" May 1819 is ‘proved. . It is 
stated distinctly in the plaint.. Its exist- 


ence is not pdgitively denied by any of the 


defendants, byt some of them *(Sreeman 
Chunger, Dhunendur Chunder, Jadabentur 
Chundef,® ayd Ghunessam) say in their 
written statement that they ‘have no know- 
ledge at all of the truth or otherwise of the 
mortgage pleaded by the plaiutiff, gor have 
they been able to find the deed of mortgage 
or auy trace of the transaction.” 


The Lower Court apparently took it for 
granted that the mortgagé did ‘originally 
exist, and the matter does not appear to have 
been contested, which may account for no 
proper evidence having been given as to it. 
Nor was itio truth seriously contested before 
us, although our attention was ‘called tò the 
fact that there. was no suitea proof of the 
mortgage. 


Under the circumstances, we think that 
there ‘is upon the record: evidence which 
sufficiently proves that the mortgage did 
exist, and also- what its terms substantially 
were. As ib was accompanied by a bond 
and -warrant of attorney to enter up judg- 

mentin the Supreme Court, the probability 
is that it was executed in. Calcutta, and that 
it was in the | Ertglish, form. But we have 


it referred’ %o and described by Rain Nargin: 


Mookerjeo himeelf in the petition filed by 
him in Bipro Doss’ Roy’s suit, and ou which 
the Court ‘of the 24-Pergugnahs passed 
orders on the 17th of Murch 1826. In 
that petition he says that Bulofani Ghosal, 
having stood security to Government for one 
Byjvath Roy, a zemindar, was arrested, and 
putin prison for certain’ arrears of revenue. 
“Inthe month of May 1819, the above 
“named Ghosal ‘and his brother Soodha® 
“Ram Ghosal, for the purpose oof paying 
“the arrears due to Gevernment, borrowed 
Shuriloo 


‘“wupees 4,806," aud mortgaged to 
BonjAnin 


.Chunder Mookerjee and William 
‘Preston (ajurisdiction trustee) ‘the gardens 
situated at Belgurrea, and at The game ‘time 
give, a bond aud warrant of attoriey,® the: 
‘money being repayable in one year.” He 
goes on in “his petition to recite how ‘on: 
the 3rd December 1821 the garden was. sold’ 
‘in satisfaction of the judgmént, obtained on, 
the .bond: and was purchased by himselé: 
-(Ram Narain): .. Et. appears to use that eve 
‘have. thus the means of knowing with, cer- 
tainty what the- natura of the ‘trangacgion 
was, and, that, in the absenge ot. evidence 
. e . A 
e 
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‘as to‘the rate of interest to be, allowed, 
we must declare it to be 12 percent. As, 
the case, however, must be remanded for 
enquiry into the’ accounts, we shall re- 
serveleave to any of the patties to prove 
the original mortgage’ deed; and if it is 
proved, “the interest | must, “of cours’, be eal- 
‘culated according. to any rate mores stipu- 
fated for. . `- 


Tha; facts being as we dave suet we 
are of opinion that the right of redemption 
has mot yet been lost. At the time of the 
Sherit’s sale in.l82i, an equity of redemp- 


‘tion zofld not be’ sefzed and sold under a 


fifa, and therefore nothing pagsed under 
the sh@riff’s sale to Ram °Narain.. Ram 
Naran, no doubt, was pub-it possession ; 
but, as he had no rigfit'to possession save 
ag martgagee, he must be, deemed. to have 
obtaiszed and to have remained i in possession 


-in-that capacity. : a 


“It is evident from the course which he 
adoped in Bipro Doss'Roy’s suit tliat Ram 
Narain was himself well-aware that he had 
no cbselute title to the property of which 
he had obtained possession. ‘hat this was 
thè zase, is shewn also’ by his petition of 
‘March 1826 ‘(to which we have already 
more than once referred), for we find him 
there saying expressly chat-“sit was coutrary 
“to the rules of practice of the Supreme 
“ Court to institute any claim in any Shape” 
regarding his right to this property as against 
the Ghosals,—an observation nò doubt true, 
inasmuch as, according to the law adminis- 
tered by the Supreme Court, the Sheriff’s 
sale of the equity of redemption passed 
notking’ whatever to the purclaser. More- 
over, unless Ram Narain was intended ‘both 
by the Zillah Court and by thee Sudder 
Caurt to be treated as a mortgagee in posses - 
sion (although his treatment, ‘even in ‘this 
vier, wns most extraordinary. sand inexplic- 
able), we cannot conceive how he should have 
beer deemed linble to accountfo® the mesne 
profts from December 1821, when he got 
possession, The" agcoullts, too, were ordered 
to bə filed by him just in -the ‘way: in whigy 
he wotld have beeu ordered te file them af 


he Fad been as mortgages, pa 


I: is anaa that Shumbpoo Chunder 
and his representatives are not bound by 
whet -Ram Narain. said ‘and did, “But 
Shembhoo Chunder and Ram Narain were (as 


-adiritted by.. Shumbhoo Chunder¢in, his peti- 


tior of 25th September 1833) "brothers joint 
in estate, and the nume of on® was used for 
‘bota, and the acts of the one Bound the-other. 


`., to which that finding relates.. ' 


. 
. 
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Clearly, .Shumbhoo Chunder and his -heirs® 
` &e., are’ bound by fl that Ram Narain did, 
and vice versa. >. 

-~ The plaintif will be charged i in account: 
“with the orbginal mortgage debt of Rs. .4, 800" 


with interest át 12 per cent. from its date; 
the surplus proceeds recetved: 3 
- fr om the Sheriff's office, with interest there-. £ 


_ also, with 


- Où at, 12 per cent. ;' and ‘also with the’ 
‘3, Rs. 16,785 odd paid to Bipro Doss by | Ram 
Coonmar with interest at`12 per cent. 

z The defendagts; on the other hand, must 

aécount for’ mesne rofits’ up to date, with 

: interest at'12-per cénf. The finding of the 

` Budder Coyrt: as to wasilat’is to be taken | 
as conclusive on this point for ‘the years 

With. regard 
‘to other years, the Wefendarits must ‘put in: 
‘their qgcounts and prove them: 

If, on taking this account, ‘anythin’, 
however little, remains due to the defend- 

ants, the suit must be dismissed.’ 

‘ As we find that the relationship or 
mortgagor and mortgagee exists, no ‘question 
of limitation can arise as sixty years have. 
not yet elapsed. since the date of the mott-’ 
gage. “(See Act XIV of 1859, Sectioa 1 
Clause’ 15.) - 

-.The case is omandad to the Lower Court 
‘under Section -351 of Act VIII of 18595 
in order, that the accousits may: be. takén. 
~“ As already mentioned, the parties may, -if 
-they can, prove the original mortgage’ deed 
of 1819-3 and,.if the niortgage contract be 
proved, interest. must be! allowed according 
to it. i 
The Court tvill take the case up at ouce, 
and pass a final judgment upon it with as 
“little delay ab practicable. " 





The 20th July 1867. ` 
: 3 a: Preti J 
pee Hon’ble C. P. Hobhouse and , 
. Dwarkanatle Mitter, Judges. 


Stamp Drity—Solehnamih—tyetal- 

~; ment-Bond—-Rafeenamah. 

l Referee to the High Court by Baboo 
, Anund CRurider Banerjee? Judge of the 
Churi of Small Causes at Baaleah,: 

Case No. 818 ef. 1867. S : . 
Minick Chundes Roy, Plaintiff; - 
enti e € Versus 
E "Sheikh and another, Dap dite. 












or an application than ofan agreement, 


, -Otso Ne. 27 of 1867. 


" Panchanan Sircar, Plaintif, | 


a 


g = p -versus ` > Ae 
j EA Gunesh Minda, "Defertdant.- e 


In, a suit Won `a bona ‘for, Rs. 40° with « rena 
tha defendant filed a solehnamah admitting that the 
amount due from him was Rs: 25, and ‘agreeing to 
‘pay that sum by instalments,’ Hub that the soleh- 
namah wes ‘not a petition within the meanning of 
Article 10 Act XXVI of 1867, but an agreement 
Within the mearing of Schedule A’of Act X of 1862, 
and was liable toʻa stamp, duty of 2° annas as for an 
instalment-bond, X 


After instituting a suit upon a bona for Rs. 32 
with interest, the plaintiff filed a razeenamah stating 
satisfaction of- his claim and withdrawing the suit. 
HELD thatthe razeenamah was rather of ‘the. nature 


Casz.—Tue plaintiff in No. 318 stied 
defendants for Rs. 59- 10, being the amount 
|due’.on a bond for “Rs. -40 with interest. 
One of the defendants appeared and ‘filed 
a soleéhnamah, admitting” liability to plaintiff 
for Rs. 25, ‘and promised ` to pay the same 
by instalments, the plaintiff expressing his 
consent to the arrangement. I have received 
this petition on-a stamp-necessary for a bond 


of Rs. 25. The point on which the opinion of ` 


the High Court is solicited ig,. whether, I 
have acted rightly in requiring “for the soleli- 
nameh.a stamp of two annæ, being that rè- 
qujred fo a bond of Rs, '25,5 instead, of 
allowing . it to be filed on a stamp. of one 
anna, 7. e. the stamp required for, petitions. 


` The plaintiff in case No. 317 sued defend-, 


ants for Rs. 43-8, being -the amount with 
interest due on a bond for Rs. 32, and after- 
wards filed a -razeenamah alleging: that the 
defendant had satisfied his claim, and so Ie 
withdrew the suit. Thave allgwed, this-peti- 
etion. of withdrawal to be filed ou a stamp of 
one anna, being that required . for’ petitions. 
The opinion of the, High Court is solicited on 
a pgjnt similar.to that noted. above, whether 


to bë filed’on a stamp of one anna, 
Section 6 ‘of the. new Stamp Act (Act 


placing Schedule’ B, ‘has made. no provision 
‘for “* razeenamah, ‘yaffanamah, solehnamah, ` 

and the like,” similar. to: that contained in 
Article 18, Schedule B, Act X of 1862; but 
“he penultimate colugan of the form. of the 
ræturn dfethe stamp duty. (forwarded to this 


‘| office, with the Governnient Circular No: -1549 


dated 15th April 1867) -directs that such 


: ebayer described i in Article 13 of. He repealed 


e 
ee F 5 ° 


- (Vol. VI- 


I have a@ted rightly in allowing the petitfon — 


XVI of 1867), while amending” and res. ` 


4 
" 


“a 
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Sehedale,- ‘shall “ ram alo. M re ap-' 
propriate -to guch under the provision of 


“Schedule A” > 2 


Ag Seheduge A of Act X of 1862 dogs 
not provide for stamps Jeviable fer razeena- 
mahs, ruffandmahs, solehnamahs, &c., I think 
that*the stamp which these doguments. shall 
now bear will depend upon the nature of their 
contents. , As the solehnamah in case No. 
818 is in fact an instalment-bond binding 
the defendant to pay Rs. 25 within a cér 
tain period, I am of opinion “that the defend- 
ant has been justly required to pay for the 
solehnamah a stamp for two annas under 
Article 12 Schedule A of Act X of 1862. 


In casa No. 817, however, itis to be}: 
observed that there is no contract which 
will have hereafter to be fulfilled; but as 
plaintiff has only -filed - a razeenamah in 
evidence of his having’ withdrawn his claim 
and received, satisfaction from the defendant, 


` he could not in justice be required to pay any 


stamp other than:that required for . petitions 
under Article 10 Act XXVI of 1867. 


As, in the absence of an express provision 
of the law, I entertain considerable doubts 
on the points above referred to, and as these 


` are questions which will occur daily in the 


discharge of, my duties, I have submitted 
the case for. the opinion of the High Court. 


The judgment of the H Court s 
delivered a8 follows By :— 


Hobhouse, J.—This is a reference fit 
the Judg® of the-Small Cause Court at 
Beaulenh under Section 22 Act®XI of 1865. 
The reference is under the Stamp Law (Act 
XXVI of 1867,) aud is a reference on two 


_pointg which have arisen in the inter- 


ptetation of that Act. 


The first ese put before us is this :—The 
plaintiff sued’ upon a bond for Rs. 40 with? 
interest ; the defendant filed a solehnamah i in 
that case by which he agreed thatthe money 
dug from him was not Rs. 40, but, Rs.» 25, 
aud he also agreed to pay that money® by 
instalments as ‘stated i in the solehnamah. 


-- The ‘question put’ to usin thbfs case is 


- this, avhether that solehnamah js an agree- 


ment within the *meaning of Schedule A of 
Act X. of 1862,’ or whether it ‘is simply a 
petition toa Smail Cause’ Court within the 
meaning of Ar ticle 10 Aet XXVI of 1867. 


.We agree with the Judge of the Sasi 
Cause Court i in holding that the solehnamah 
in this.case is nota petition, but is,an agfee- 


:ment, and that the proper duby was. not. one 
e ry e : 


anne as for a petition, but two annas .as.for 


an istalment-bond: t-seems to us that 


| the Slehnamah was in reality a new ‘agree- 


tien, by which, under newsscireumstanoes 
for -z different sum’ of money “and a new 
insjelment, the- defendant did, ie this case, 
agg» to pay a certain’sum of ‘money within 
d” ‘cermain time. ` ° 


The second case which is put before us 
is ths :—In that case (No. 317) the plpintiff 
sued on n bond for Rs. 32 with interest ; 
and fter he had sued, he filetl a razeenamah, 
statiag, that the defendant had satisfied his 
claim, “and so he withdrew the suit., . The 
quesign before us is, whether thistazeenamah 
is a2 agreement under the provisions of 
'Schelule A of Act X gf 1862, or. whether 
it is a simple petition under the provisions 
of A-ticle 10 Act XXVI of 1867 *before 
‘quotad. 


We concur’ with the Judge of the Small 
Caus Court that the razeenamah in this 
case is‘rather of the nature of a petition 
than of the nature of an agreement. It is 
noth.ng more than an application to that 
Court by which the plaintiff states that he 
has ceceived the sum of money for which 
he sued. If the plaintiff were in this case 
to be made to pay a stamp as for an agree- 
ment, he would really hav8 been made to 
pay over a second time a stamp which. he 
had already paid. He had already paid a 
gtam> duty on the bond, and the razeenamah 
was simply in the nature of an application | 
statiag that the money due on a that bond had 
been satisfied. ' 


The 20th July 1867. ° 


' Preset: ; 


The How’ble C. P. HobIkause and 
. la Mitter, Judges. 


Sele—Consideration-money—Pre- a 
* sumption. 
. -0 


` Case No. 270 of 18@7. 


e 
? | Special - Appeal ‘from a decision«paesed by 
ih? Judge of Beerbhoom,, dated , the 3rd 
‘December 1866, réversing a decision of 
the Principal Sudder Ameen “of that. 
DP strict, dated the 12th March 1866, 
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those , contents——any interpolation, interlinea- 
| tjon, or® anything `of that “kind; and it has 
beén distinctly found by the’ Court below - 
that the execution of that particular mook- 
téarnamah was acknowledged ig the prewenos 
of the Court. ° A ; 


The next point taken i special appeal i is 
this, namely® whether the deed of Sale was 
bond Jide and execùted for, a consideration. 
given. That it was executed has, I con- 
sider, been found sufficiently as a fact by 
the Court below.’ T also am of opinion that 
it was executed for a consideration. I ob- 
serve that the deed itself sets forth that.a 
certain sum of money had already. been 
given at the -time of the execution of the 
deed, and that the Court found,*as n fact 
upon the evidence of certain witnesses, that 
the remaining portion of ‘the money was_ 
paid at the time of the execution of the 
deed. Nowit seems to me that, when it has 
been found that a deed has been duly exe- 
cuted, and that a certnin sum of money has 
passed in consideration of that deed, 
and when there is a recital in that 
deed of the fact that the balance of -the 
consideration-money was paid previous. to’ 
the execution of the deed, then in such’a 
case (aud this is such a case), there is some- 
thing more than a presumption ‘that the 
whole consideration has passed upon the, 
deed. This was, of coursé a presumption 
capable of being rebutted, but i€ has not in 
this case been rebutted, nor even attempted to 
be so, and I think we must therefore hold that 
the finding of the Lower Court to the effect 
that the “full consideration has passed is 
sound in law. 

The next point (and that is a point which, 
withthe permission of the Court, the pleadat 
for the special appellant has raised in this 
appeal) is, whether the mooktearnamah in 
‘question did contain a power not only to 
sell a gertagn portion of the talook ; but whe- 
ther it contained £ further power to sell a 
portion f the- talook, and-also n propor- 
tiouate portion of the wasilat, which it 
apne was ue upon the talook, and was 

hê hands, of the Collector, the estate 
bling I understand, under attachineny Te 
is true that® this point has not been taken 
in the Court below, or at any rate that it 
was not strongly pressed... But itis also 
true that, in examining the plaint, there is 
“to specific demand og the part of the plaint- 
if to ta&e wasilat of the nature which I 
was exeguted, by the three persons with a|have described, that is to say, wasilat 
knowledgg of its contents, ‘because it is not deposited „in the Collgetrate pierious to 


shewn to us that there is an altgrationsin | the'sale, Pee ee 
`. . e e ie 
e 


; Domun Singh and {olor (Defendest) 
P Appellants, Je ane ui 








PS versus Se 


` Bhuggobufty Debet (Plaintiff) Respondent, 
' Baboo Tarucknath’ Dutt for Appellanis”: 


Rabbos Sreenath Doss and Romes 
Chena Mite for Respondent. 


e 
` ‘When it has i found that a deed has béen duly 
executed and @hat a certain sufi of money has passed in 
consideration of that deed, and‘when there is ® recital | 
in the deed of the fact that the balance of the consider= 
_ ation-money was paid previously to the execution of 
the deedpthen there is something more than ‘a presump- 
tion that the whole consideration has passed upon the 
deed: et, 


ee J.—Tue facts in this case, so 
far as ihey are admitted, seem to me to be 
these :— There were four shareholders, three 
of whom are the special appellants in this 
case, and the fourth is the special appellant 
“in the case No. 585; which we shall probably 
have to refer to hereafter. This being so, 
these four-shareholders were possessed of a 
talook, and this talook was in suit between 
them and certain other. parties. They re- 
quired money, it is slated, to carry on thig 
suit, aud it is further stated that they gave 
a'joint mooktearnamah to Gour Mohun Roy 
and Manick Clfunder, who, I understand, are 
special respondents in this case. They are 
said to have given this mooktearnamah, and it 
is ‘said to have contained a condition “by 
which these two persons were empowered to 
sell outa certain share of this talook, in 
order to propids megns for car tying on this 
suit. 


Then thé inis Which are in specil 
appeal before us are these :—The ‘first pojnt 
is wh&ther this modkteagnanah was or was 
apt given by the three special appellants i in 
this case, that is to-say, whether it wae given 
* with a knowledge that it contained a parti- 
cular Clause to the effect tRat these two 
mooktears ofeither of them hight sell out 
a pottion of the talook, in grder to meet the 
expenses of the suit, On this point I think 
that the Lqwer Appellate sCourt las fognd 
sufficiently agen Tact that the mookteArnamah 


‘declare that the- special 


-of sale G. 
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e 
-I- think, haree, piat weare „bound, as 
a Court of Equity, to enquire into. tife- matter 
and tosee .whether the, mooktearnamah did 
or did not contain a power to sell a portion 





of the wasil§, as well asa pori tion of the 


talook ; and Jam quite elear, lodking to. the 
reci{al.in the deeds and what is subsequently 
stated’ ia the bddy of the degd, that the 
mooktesrnamah did not ,ontain a powér to 
sell anything but a portion of the talook- 


‘I think -therefore that- the decree of:the 
Lower- Court must be so far modified as to 
appellant shall 
obtain possession of six annas of the talook, 
together-with wasilat accruing. from the date 
e. Srabun 1263) up to- ‘date of 
possession? 


-Although I would di. modify th ihe P 
of the Lower Court, yet I think that ie 


‘appeal must be dismissed with costs, 


Jfitter, J.—I concur. 
"The 20ih July 1867. 
. i : ` Present: l 


The Bonila. Toi ai Cc. P, Hobhouse, 
è Judges.’ í 


Security ‘for conte (Plaintiff leavihg 
India before decision). Š 


. Petition of the Caleritta and South- Robbie 


Railway Company (Defendants ) Re- 
_spondents in ‘Regular Appeal: No. 151 
“of. i867, praying for s an order that? Mr. 
F.. Woodhouse (Plaintiff) Appellant, oh 
furnish security for. the-costs incurre 
and to be incurred by the Petitioners 
within such time as the Court may order ; 
and ihat in. the event. of such seclity 
. not ‘being furnished within “such time, 
ú «judgment: be passed against the (Plainsiff) 
- Appellant, pugsuant to the provisions ‘of 
| Sections 85 and.342 f Act: gi of 1859. 


| Mr. F.J. Fergusson for Petitioners” a 


‘Mr: T. R- Stokoe for Opposite Par ty." 


: Where.a “plaintiff leaves the country befgre the tase 
‘is decided, the proper course for pe d efendant - is 
e e e 

-9 
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to ‘apply | to. the Court to take security for costs before 
the case is deéided, and ifnagsecurity be furnished, the 
Court will- pass judgment against the plaintif by 
defauit. But if the defendant allows the case to go to ` 
judgnent, the Court on appeal canngf pass any order 
callin for security for the costs of fhe Lower Court 
whick must be left to be realized in execution, 


a è a 

Loch, J J—Ir appeais to me that, as the 
plaictiff left . the country, before the. case 
was decided, the proper course for the de- 
fendapts was to-hive applied to the Court 
below with regard to the security fof costs 
before the case was deciged.e The law pro- 
vides a remedy if no gecurity be furnished, 


{| which is, that the Court shall pass judgment 


agaiast the plaintif by -defaulé, “But the 
case lfhs: now gone to judgment; and we 
cannoni, as it appears to me, on appeal, pass 
any order as to the cost in the first Court. 


With ‘regard ‘to Section 842 wifich re- 
quires’ that, in appeals of this kind, the 
Court shall demand such security in all cases 
in which’ the appellant is residing out of 
the British territories; in India, as- the 
appellant agrees to give security, we need 
say nothing more on that matter. - f 


Hobhouse, J:—I agree, I think that, under 
Section 35, there isa special remedy pro- 
vided; and that; inasmucli.as the petitioners 
in this case did vot have recourse to that 
remedy, we have not the authority (inasmuch 
as we could not apply that particular remedy) 
under. Section 87- Act XXIII of 1861 to 
call for any security for costs. Those costs 
can, of course, at any. time be realized in 
execution of decree, and - thate.seems to me 
to ke the proper remedy to*which recourse 
should be had. $ 


Under Section 342 -our cause is quite 
plain, inasmuch as the opposite party admits 
his readiness to give the security required, 





ors The 22nd July 1967, 
e f e Present: E 


The Hon'ble G.°Loch and “Dwarkanathe 
e: Miter, Judges. : 


a) “ Wijll—Execut?on,, 
Cast No. 230 of 1867; 


oe ial Appeal Jrom a decision passed by 
- the Principal ,Sudder Ameen of, East 
_ Burdwan, dated the Gthe Qefober 1866, 
afirming a decision passed by the , Moon- 
s&f of that District, igh fie 28th 
Karch 1864. 
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We thigk, TF ‘thet there is‘no neces- 
sity for Snother remand, as the terms ‘of the 
will enable us to dispose of the case. It is 
clear from the will that, till Soopdur Koomaree 
chime of age, Doya Koomareeghad the beñe- ` 
ficial interest -in tie properly» and the rent 
she recovered from the tenants was oy her 
own accoust, and ‘not as. guardian” of: : 
Soondur Koomaree, ahd the decree obtained 
against her was consequently not as guard-. 
‘lian of the minor but personal. -Under such . 
circumstances itis clear that the property- 
of Soondur Roomaree cannot, be sold in exe- 
cution of a decree personal to Doya Koomaree. 


Gooroo Doss Baboo (gne of the Defendants) 
. Appellant, 


æ versus . 3 
$ ; 


Soondur: Koomaree ; Debia (Plaintiff) gha 
another (Defendant) Respondents. ., .~ 

i e R , zg 

` Baboos. Chunder Madhub - Ghose and 

‘ Uiwurnath Bose for Appellant. ` 


' -Baboo Bawa Ghurn Banerjee for. 
Respondents,” 


> 


~ property, and the rent which the mother recovered from 


- .Where, accogling toa will, fatil the testator’s wife 
came of age, his-mother had the benéficial interest in his 


- thé tenants was on her ow g account, and not as guardian 

of, the.wife—HELD that, 3decree obtained against the 
mother was consequently not as guardian of the minor 
but persShal, and that the property of the wife. could’ 


not be sold in execution of a decree peroneal to they 7 


Mother. , 


siok J.— Own Gokool Chander died, 
leaving a widow, Soondur Koomaree, and | 
` @ méthet, Doya Koomaree. By | his - will 
` beavitg date thé 20th” Bysack 1241, ‘he 
gave the whole of his property -to his mother 
Doya ‘Koomareé. for her 
lie’ wife Soondur Koomaree attained major- 
-ity, avd. then ‘the property was to be made 
over to the widdw for her. sole’ benefit. © i 


z While Gooneur Koomaree was a minor, and | 


. the. beneficial interest. of the estate remained 
with. Doya ' Koomaree, she- recovered rent 
from- certain ryots under the provisions of 
Regulation JI. 1799. Subsequently, the 
ryots brought a regular suit to set aside that 
summary award, and were. successful and got 
a decree against Doya - Koomaree. with 

` costs. * In execution.of that decree, a certain 

- property belonging to „the estate- of Gokool 
Chunder, which had by that time devolved 
upon Soondpa Koomaree, who. had attained 


» majority, was sold, notwithstanding the oppo- 
oddur Keomaree, and this seit: 


sition of So 
is brouglit to set aside the'sale..- 


‘eo '@ 

Tho Princtpal Sales A meena gave a decree 

r the plaentiff, but it wss plended that 
Doya Koomaree was acting ‘as guardian of 
Soondur Koomfree,; when: she brought . the 
suit for rent, and when. she. . gas sued by the 
tenanis.; and under ‘such circumstances, the 
propery of ‘Soondar Kotmares was ` liable 
„in exeeution.. 
the’ Prineiftal , Sudder Améen by this Court 
on 15th Juné.1866, atd he has .adhered “to 
this fornfer Ppinion without properly carry- 
ing out-tlte order of remand. _ - as 






sole benefit: till | 


The case“ was remanded ‘to| 





We, therefore, affirm the order of the Principal 
Sudder Ameen, and “dismiss this appeal with 
costs. is . 


Tho 22nd July 167. > ' 
. Presènt + i = 


The Hon’ble G. Loch and Dwarkanath 
: Mitter, Judges. 

. Sale—Paynient of consideration 

, ‘money. i 


Case No. 3211 of 1866. 


Special Appeal. from a decision passed by 


the Judge of Tirhoot, dated the. 28th 
June 1866, reversing a decision passed by 
the Principal Sudder stmeen of that 
_ District, dated the 34st Augus 1865. 


Dookha Thakoor (Plaintiff) Appellant, 


Versus 7 “r 


Ram Tall Sahee-* and’ others (Datos) 


Respondents: 


“ Baboos Kishen Sueca Mookerjee and 
Peis Churn- Bose for, Appellant.” o 
-Baboo Poorno Chunder home for -© 
Respondents. . 

Ina suit for posssession under a bill of sale, the 


defendant plgaded that a large'portion of the purchase- 
money still remained enpaid. 
facteof.a decree having been subsequently passed in 
anoger suit could not affect the validity of tts defence 
relied upon in this case, < 


Herp that the mere 


Miger, Tum special ‘Appellant in His 
oase sued to .obtain possession of a certain 
share iw MNouzah Bhabungoon. on the. alle- 
gation that the defendant,” special, respond- 
ent, had wrongfully refused. ‘to deliver pos- 
session of the same after “hftving- sold it to 
the petition under a bill, of- sale dated lth 
April 1863, and feceived from- him ‘the 
full amount ‘of the purchase-money ‘agreed 
upon. The respondent. pleaded that a large : 
portion of sue > purchage-money. still remained 
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unpaid, ind that, Shertfore, the adie 
was not entitled io maintain this action. 
The Lower Appellate. Court has dismissed 
the ‘claim, finding it as.a fact that a portion 
of the purchifte-money yas’ stil due from 
the petitioner. It iš now contended before 
us iif speçial ‘appeal that pésséssion ought to 
have been fecreed to tlie petifoner, iras- 
much as ‘a decree for the ‘balance of -the 
purehaso- money has been’ already passed 
in favor of the vendor in 2 separtite suit 
* brought by him for that purpese. We do 
not think that this contention is sound. 
Whether an order for delivery of pos- 
session ` could “have ‘been made’ in the 
latter sùit on condition of the’ petitioner 
satisfying the. amount decreed against him, 
it is needless for us. to, discuss, that suit 
having been, as we- are informed by the 
. petitioner’s pleader; finally disposed of by 
a Division Bench of this Court. But in 
the case now Before us, we are unable to 
say that- the Court below has acted erro- 
neotsly in dismissing the petitioner’ s claim. 
The material averment . upon. which this 
claim was brought forward, has been found 
against him. The respondent had every 
vight.to detain the property until the full 
amount of the price agreed upon had been 


paid to. him seand if he had this right;. “the, 


Judge in ihe Court below acted properly 
in dismissing the` suit with costs. The 
mere fact of a decr&e having been ‘sub8e- 
quently passed for the- residue. of ‘the pêr- 
chase-monty in another sùit, 
the validity’ of the defence relted upon in, 
- this case, and we are not informed even now 
that that decree has been satisfied. Under 
these circumstances we'dismiss the special 
appeal with costs bearing interest at*the 
rate of 12 perg cent. per annum from. this 
date to the, date of realisation aS 


3 The 22nd July 1867. ace 
` Present: 


The Hon’ble G. Loch and « Diyarkonath 
Mitter, Judges. ° e 


Separate. Kubeoleut —  Unéultivated 
lands. : 


Case No. 409 of 91867 under Act X of 1859. 
Special Appeal from g decision passed by 
the ` Additional quae ‘of Chittagong, 
dated the 10th December 1866, reversing 

- a decision passed by thé Deputy Collécéor 
- of-that District, dated. tg 29th- -June 

fied 1866. e . 
e 
® 
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ShaiEh Mahomed Kaloo@howdhry hati ) 
Appellant, s i 


` versus ade 
Fedaje Shikdar (Defepdant) Liespdnidetd 
Bato Motee Lall Mookerj jee for Appellant. 


“Mr. 2. E. Twidale and Balpo Kishen Dyal 
Roy for Respondent. — .- 
“Se 
A separate kubooleut cannot be claimed for uneulti- 
vated ands alréady comprised ip a læse, on the- ground 


that sech uncultivated landą, have now been brought into 
cultivetion, 


Leech, J.~—THE -` fefendant i® this case 
holds fn istmoraree etmamee pottah com- 
prising: 20:.droons. of -Jand.-In 1207 he 
took out a fresh pottah from the zémindar, 
whic. set forth that, of the area comprised 


‘with'n” the defined boundaries, 12d; 12e. 


-were khela or uncultivated, and the remain- 
ing 7d. Te, were assessed at rupees. 20 ` 
per Croon. The zemindar now wishes the 
defecdant to give him a fresh kubosleut for 
such of the khela lands as have been brought 
into. cultivation ;-, and , contends that, 
admitting the tenure of. the défendfnt to 
be a heritable one, , the -zemindar is .not 
precluded from demanding rent for the 
uncultivated lands. ` We think it unnecessary 
in tie present case to determine whether 
rent can; trder the terms of the léase; be 
demended for the khela lands ‘brought into 
cultivation, for the plaintiff's suit is not tp 
enhance the- rent on the-ground that the 
defendant holds more land than he is entitled 
to, but he wants the defendant to give him 
a separate kubooleut for lands which cfearly 
were comprised in his lease, on the ground 
that they have now been brought mto cul- 
tivation’ We think the plaintiff cannot ask 
for a separate kubooleut for thése lends, and 
therefore dismiss this” aB peal wrth costs, -~ 


e pee i eae att a . 
<, The2gnd July 1867. 
Present: 


æ 
The Hon'ble e.’ Loch and -Davarkanath 
Mitter, Judge’. ` 


onus probandi—Suit to cofitest dis- 
traint—Damagos. 38 


Case No: 261 of 1867, under Act X off 1859. 

Special Appeal fr om a decssion® passed by 
the Judge of ‘Beerbhoom, dated the’ Sth 
Dz=cember'1866, afirming a deciston pass- 
ed. by the Deputy Collector of *that-Dis- 


|. tract, dated the 30th April 1866, 


, ` G 
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` Oojan Dewan ané others. “(Defendants)~- 
Appellants, 


versus 
e . 


` Prannath Mandal (Plaintifty Respondeyt, 


` Baboo Byhuntnath Paul and Houlvie Syud 
- Mutvhumit Hossein for, Appellants... . 


a ‘ 
_ Baboo ‘Roopnath Banerj ee efor Respondent. 


EA a suit togontest the demand ‘of a -distrainer, the 
~ landlord is only- required to prove the fact 0@ tenancy 
‘and the amount of jumma. Lf thereupon the tenant 

pleads payment and payment, is-denied, the onus is ‘on 
the tenant to prove his ation, 


Befok a’tenant can obtain any decree for- damages on 
the ground of illegal distraint, he must prove what loss 
he has actually sustained, 


° 


t 


` Mitter, J; —Tnıs was an action ‘to con- 
` yest the right of the’ special appellant to 
* distratir certain crops belonging to the 
~ ‘plainuitf,. special respondent. The } prayer in 
=the suit was to obtain ‘the release-of the 
- n proper ty: -distrained, and to recover damages 
for -injuries wantonly done thereto. The 
"first Court, ‘fiyding that the special’ ap- 
pellant had failed to prove the -arrear de-. 


*manded by him, and that the distraint itself 


had been made otherwise than according 
to the provisions. of the law, directed the 


release of the crops,-and awarded a sum. of 
The Lower Appel- | 


125 rupees as: damages. 
laté Court ‘has held that the landlord has 
‘failed to prove the arrear claimed, and that 
there was ‘no reasonable’ cause shewn to jus- 


tify any interference with, the amount of 


damages awarded. In special appeal we 
: . obgerve, in the first place, that the Lower 
Appellate. Capit has erroneotisly required the 
‘distrainer tò prove something more than he 
can be lesalby and ereasonably requiredeto 
prove. Section 138 Act X of 1859 says, 
it is.érue, that “ineall swite to contest the 
“demand of" the distraifer, the distrainer 
shall ‘be required to prove the arreay ix the 
= same manner as if he had Rimself brought. 
* suit for the , amount undere thes foregoing 
pr ovisionse of the law.” New, if the land- 
_ lord, instead of distraining, ` had brought’ a 
„suit fog the arrears, al) that hë would ‘have | 
been required to prove was that the special |e 
respondent® wag his, tenant, and «that he 
was liable to pay-at the rate specified. If, 
“after the laudlord had succeeded in proving 


these - facts, the tenant wanted to get rid of 


i the claim.by eine payment, and:the. pay~ 





- —e 
mené vets’ denied, fhe fenant woùld have 
been required to prove his allegation. In the 
present case the tenancy, as well as the jumma, 
are both admitted by the special respond- 
‘ent who basèd hig claim matniy upon the 
groand of certain receipts, thé genuineness 
of which was disputed by the elandiord. 
©! Neither of te Lower Courts’ his made aay 
enquiry about the. genuineness of these docu- 
ments, or as to the fact whether the revit 
payable ‘has been actually paid or not,’ It 
is necessar Y, therefore, to remand this case 
‘to the Lower Appellate Court to enquire into 
| the truth of the allegation of payment, aid 
of the receipts propounded in support 
thereof. On the question of damages, wo 
‘remark that-no enquiry has been made into 
the extent of the-injury alleged to have 
been done to the crops distrained, the only 
ground upon which the. claim for damages 
was based in the original plaint. Nor does 
it appear to us upon what data the Lower 
Courts’ have awarded the sum of 125 
rupees. With reference to the illegalities 


, dealt upon at great length by the Court of 


first instance, but overlooked by-the Lower 


' Appellate Court, we observe that the plaint- 


iff did not ground his claim for damages 
upon them, “AS, however, an issue was laid 
down by the Deputy Collector ®n that point, 
it will be necessary to enqujre into it; but 
before the tenant can obtain any decree for 
datnages on account of*such illegalities, he 
mfist prove what loss he has actually “ sús- 
tained thereby.” (See, Section .142 of the 
Act). We temand the case, therefore, to 
the Lower Appellate Court to try it in con- 
formity with the foregoing remarks: Tha 
costs of the appeal are to follow the result 
of ‘the final judgment in the cases ° 


» 
— 





`e eThe 22nd July 1867, 
oS ge 8 Present : oo‘ 


The -Hon’ble: G. “Loch. -and Dearkavaiti 
*Mitter, Judges, ` 


. o 
2 S ~ e e 
Section 19 Act Æ of 1859— Helin- 
quishment of land—Application to 
- Gollector—Onus probandi, 


Lase No. 199 of 1867 inder. Act X of 1859. 


Special Appeal. from a-decision passed by 
“the Judge of Beérbhoom, dated the. 28th 
November 1866, revérsing a decision 
passed’ by ihe Deputy: Collector ‘of 
Raneeghnge; dated the 10th March W866. , 


. e Y 


1867]. „Ciri À 


Mr. James Erskim® (Defendant) Hppallant, 
: co i e ame: ie 


a y 
VETSUS © diys 


“Ram Coomae Roy and. others, (Plaintiffs) 
: “+ « Respondents. © -© e.. 


š 3 
Baboo Bungshee Dhur Sein fer Appellant., 
, No one for Respondents ` $, 
Section 19-Act X of 1859 does ‘not’ #mperatively 
_ Tequire an pplication. for service. of notice of relin- 
~ quishment of laud by a ryot to be made’ tothe Col- 
Tector, ` The hon-service of notice by the, Collector 
cannot affect the rights of the tenant, if he can prove 
that, previous- to his application to the Collector, “he 
had'given actual notice lirest to the landlord himself 
-or to his authorized agent. The application .to the 
Collector i$ not bad, because it was not made in the 
„month of Chyet proceeding. “ cine 


. Where a tenant is found to have taken steps 
required: by ‘law in furtherance of his intended 
relinquishment, -it is for the landlord to prove his 
-continued possession notwithstanding, But where itis 
found that the tenant has not gone through the necessary 
steps, it will be for him to prove that thé landlord 
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nesses were examined: by the petitioner to 
prcve these facts, and he is cleariy ‘entitled 
tohe opinion ‘of the Lower Appellate Court 
up#n ‘the credibility of tfeir testimony, 
moré “specially whe the Court of first 
inetance had dismissetl- the plaintiffs suit 
on’ the strength thereof, = =- ov 


DADR as . e 
Withregard to: the gecond point, we 
observe in the first place that- the law 
doss-"not, ‘imperatively, require * that an 
apalication for service ,of notice must 
be necessarily, made tô the Collector. -.Sec- 
tim 19 Act X of 1859 simply declares 
that, on the refusal.of the landjord or of his 
agan@-to receive the notice aŭd to sign a 
receipt for the same, the ryot ‘may make 
an application to the @Bllector, &¢.. &é.” In 
ths present case, however, the ņyot had 
‘msde an ‘application according to the requi- 
sifons of the-law. If-the Collector failed 
to serve the noticé contemplated by the law, 
his neglect of duty cannot affect the, rights 


. took ‘possession of the land. and enjoyed -the profits 


-by holding it khas, or by letting it to others of the tenant, nor can the landlord have any 
i 1 - 


-suastantial ground of complaint on account 
of the .non-service’ of such’ notice. by the 
-Cellector, if the tenant can prove that, pre- 
vious to his. application to that officer, he 
hed given actual notice of .his intention to 
relinquish directly :to the, landlord himself 
.or:to; his authorized- agent. Nor, do we 
think, that the application to the ‘Collector 
was bad, because’ it was not made in the 
month of .Chyet previous. The Iaw does, 
net reqiire that it should beso... The time 
referred to in the Section-quoted above; has 
reference to the service of tħe original notice 
waich the tenant is’-required to give without 
tke- intervention of. the Collector. .. 


With reference to the ¢hird and bast point, 
wa observe that there has been a manifest 
failure’ of justice. If the tenant’ is “found 
. tc Have -taken all thé steps required by the 
‘Jaw in furtherance of his intended relinquish- 
*icent, it-is for the Ifndlord Yb prové’ that: he, 
‘eentinued to, hold possession ‘of tlié land, 
notwithstanding that’ such steps Iad been 
taken by him. “If, on, the other” Hatid, Ueis 
feuttd that the tenant has not goue ‘through 
tae negessaty steps, it gvill be" for him to 
prove that ‘the landlord took possession of 
tie land; and enjoyed the profits ‘by holding 
it khas or by letting it to other parties. The- 
Judge has merely made a cutsory remark 
‘ the end ofthis judgment, that ‘actual 
relinquigshment has not been proved, He 
| must, in the first place, find the preliminary 
‘ints arising in, the case, and thei come to, 
|x distinct and clear finding ‘upon the evi- 


` „Mitter, Jn—Tue petitioner in tliis case- 
‘was sued by his landlord for arrears. of 
rent alleged to be dus on account of the. 
‘year 1269 B. S. Ih answer to the suit, 
it was pleaded by him that he had re- 
‘Jinquished the land in his possession in due 
time ; that notéce in writing of his intention~ 
to rélinqutsh had baen served by him’ ypon 
‘the authorized’ agent of. the landlord-in, the. 
-month of Chyet of the prévious' year ;'that, 
‘on the agent refusing to sign.a receipt” for- 
the sume,’ an application was miade to the: 
‘Collector in accordance with the provisions- 
of the law, ang finally that’ the landlord 
Himself’ was in possession of the, land 
during the- period sued’ for. The Judge in 
-appeal decréed the Iandlord’s claim holding 
that there was-no evidence to show that tfe- 
landlord or his authorized agent lad refused 
to sign a receipt fom the notfce ; that the 
application to the Collector was iwevalid, 
inasmuch as'ié was made after the expi@ation 
of the month of ‘Chyet ; that ‘nothing was 
done upon that application, ahd, finally, that 
ean ‘actual relinquishment of the lan® was, 








E ‘nof proved; è a ° ; eo 
There are three grounds of . special, 
appeal‘ now ®urged before us: - With re; 
ference to the "first ground, we “ obserye 
that the Judge was ctearly wrong in. stating | 
that “there is no evidence” before the Court, - 
that: the person entitled to the rent.or his 
-agent refused to receive any “ motice and to 
. sign a,receipt for the sanfe.”* Three wit- 


r 


- 929 — Cisi 


Banos on “tha Felo of ‘possession MON 


ing as thè on's of ‘proof might be updr ‘the | 
one or‘the' other party.. We remand this : s 
case to-the Lawer Appellate ‘Court to try it | 


With Teferenice to-the foregoing remarks, i 


> 





é 
The 22nd July 1867. ` ! 
-e ° © `- Present: a 
> ‘The Hon’ble W. Ss. Seton, Karr and ` 
i Dwarkanath Mitter, Judges. - 

Sale for arrears of . Revenue—®ur- 
‘chaser of rights, of Government— 
‘Estoppel —Limiation 
‘tion. i 


e 
Case No. 672 of 1867. 


Special Appeal from a decision passed by 
‘the Judge of the 24-Pergunnahs, dated 

_ “tke 5th January 1867, affirming «| 
decision passed by the Principal Sudder': 
Ameen of that District, dated the 9th. 
Ji uly 1866, 


: Moonshee Buzlool Rahman (Defendant) ; 


Ei Appellant, =: - Tka 


VETSUS 
4 


- Pran Dhun Datt (Plaintiff) Respondent. 


Ur. R. T. Allan and Baboo Annund 
-Chunder @hossal for Appellant. 


Baboo Kalee Prosunno Dutt for i 
Respondent, 


An anction-purchaser of the rights of Government in 
atalook sold for arrears of revenue, is not privy in 
estate to the Leia ae propwetor. He does not derive 
his title from hia and is bound neither by his ` acta- nor 
by his laches. 


k na e D e - 
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| somewhat to the contrary effct: 


[Vol. VIII. 


. œ 
- Rulings. * 


The fies Court ga%e 2 decree, . and its- 
decision was confirmed by the Judge. 


In appeal, it is first úřgeđd on us that a 
certain decision obtained by-- the defendant 
in a case in which Gunga Sunkar, the’ de-- 
faulting proprietor, was a party, binds ` „the 
plaintiff, and ghat he is farther bavred” by 
imitation. 


' Neither of these sian as put, has any force, 
The plaiatift as -purchaser of | the- rights-of 
Government “in ethe talook, ; 

"Hg 


does not derive his title pan ta und ds 
bound neither by his acts, nor by his laches; 
This,is the doctrine, which, with reference- 


—Resump.. to the sale laws and to public- poltey as 're- 


gards the Government Yévenite, ‘our ‘Courts. 
have invariably enforced and adopted in all 
these cases. The’plaintiff, as auction-pur: 
chaser, is bound by no limitation which, 
would not bind or affect the Government. 


We, therefore, overrule both of these pleas, 
We may observe that this view of the law 


| was lately taken in a case decided by Jus- 


tices Seton-Karr and Macpherson on the 


| 19th of June 1867, case No. 346 of 1867.* 


. The opinion of iwo Judges in the caso- 
reported at page 191, Civil Rulings, of thé 


‘| Weekly Reporter, ‘Volume II, Seems to be 


But it is. 
an opinion and nothing more; ang the point 
whith: was really raled” in that case was, 
tha? a. purchaser ata sale for -arrears of 
revenue was, 2o¢ bound by an agreement 
entered into By the former owner. Practi- 
cally, therefore, the real decision on the 
point of law ‘in that case- does not differ 
from the other rulings of this Court and of- 
the late Sudder Court. 


` The position of the auction- -purchaser ` in 
the present case is not, however, that of g 


ə purchaser moreóver is bound by no purchaser ofgin estate of which the revenue 


Sent which d not bisd or affect the | was fixed i iu perpetuity i in 1798. 


“The talok i in this. case having. come “nto, the posses 
‘sion ;of Goyernmeft by resumpfion in 
r thf he'auction- -pwrchaser could have ‘no better title, 

and*could be in no Ketter position thn ghe Goverfiment 
‘at the time of | resumption. 
6 . 


Tivo tafook came ‘into . the possession’ 


1841,—Hxxp | of Government by-resumption, in 1841, A. 


settlemant „wa? finally “concluded of .the 
taloo on the 30th of April 1846, and the, 
‘plaintiff became the purchasgr = on. ‘the P2th. 


” Seton-KarreJ.—Tais i is a syit in which | of - January 1861. 


` ths purchaser of a certain’ talook known ‘as: 
No: 1186, ‘at a sale for arrears df revenue, sued | 


It. follows, therefore, that he can have no 


the defendant, who is léssee of another talook Better title,-and can be in no better position + 
Known ‘a8 .No, 38, for posséssion of some. thay, the Gover nment%equired ‘at. the time., 


166: beégihs of land which ‘had been ap--| of resumption. 
thé- which the defaulting “proprietor and the 


propridted ° unlfwfally, ‘and. belonged, 
plaintiff stated, to the "look whiclr ‘he Hag 
purebased. - 


And ‘though ‘the “case, ia ~ 


e. feu. = 


' z © 8 Bee ante, pe 626°" 
e 
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‘ofendant were par tide, i is Roe bibding ‘and = “The 23id uiy 1867. 
ċonclusive against the plaintiff; itis we hre | +. - P me S ‘ 

; resén 


“pound to say, ‘a piéce « of evidence ‘in;-thé je ' 


dispute, wigs his iow arisen; of very Ün- The Hon'ble Sir Barnes “Pencotk, Ki., Chief 
portent kind, . Justice; and the Hon’ble G. Lech, Judge. ` 
With regard . to thè. other points préssed 
‘on us $i. special appeal ‘by ‘the: defendant, y 
they relaté to thé failure of the Judge | `- 
to look into all the evidence on the récord, ; 
‘and to give the .case a full “covgideration. 
The Judge relies: almost entirély on the 
cliittahs made after regumptfon and on the 
Ameen’s report as identifying, those chittahs 
with the lands of the plaintiff's talook. 
But he. has not noticed the case alvendy that. District, dated the 15th of. se ba 


alluded tó, nor thé report and award,of the} - 1865. . - -e < 

survey, nor the oral evidence. And the Dabee ‘Rawoot and another (Ridinsifs) 
first Court refused to send for the chittalis “Appellants, fs 
of the defendant's “taldok, ‘which, it is 
urged, would have shewn that the land in 
dispute belonged to the defendant. -It may | Hesramun Munatoon and othera (Defendants) 
be quite pdssible that although the chittahs 
of plaintiff's talook marked out the ‘land 
now in dispute as belonging “to the ‘aid 
talook, the laids thomsel ves ` may have been 
in the possession of the defendant .for a Baboo Doorga Doss Dute for Respondents. 


Mortgage — Foreclosure—Deposit or 
tender of Mortgage- money. 


e > Cnse No. 3145 of 18669 , 


Special Appeal from a.decision passed by 
the Principal Sadder Ameen of Sarun, 
dated.the 25th of August 1866, reversing 
a decision of “the Sudder® Moonsiff of 


“versus 


Respondents. 


Baboo Poorno Chiunder Shome for, 
“4 _ Appellants. 


Where a thortgagee extended the time for payment to 


period which would -have barred the Gov- | 
the 25th November, ‘and the mortgagor was prevented 
by the closing of the ‘Court from depositing the -mort- 


‘ernment it the ‘time ‘of its acquirement , of 
v | gage-money in the Judge's Court on that day, —HELD 


the. title- in 1841, and would consequéntly thet the mortgagor s saved’ his estate from foreclosure by 


Ni ntif how: -Bat this would be -a | depositing thé money‘in Court on the first day after the 
bar the plaint 25th November on which the Courtewas open. 


atter? of eviderice ‘ind would be ‘for ’ “the 
in 2; The mortgagor having the option either of dgpositing 
the money, in the Judge's Court, or of tendering it, if 


es blish. 
defendant to ta | there is sufficient excuse for not depositing in ‘the 
“The ‘case is remidi ‘to the Tags who | Judge's ‘Court, he is not ‘bound to tender thg money and 


will take it up, ‘will send for the defendant’ y | Prove that tender. 


chittahs, which, we presume, are in the i a ‘conte ne té 
elcims rough e mor gago Af nn estate, 
Collectorate, and ‘will pags an, éhtirely fresh The morgagee, un der the provisions of 


decision òn all the evidence, especially ‘with | Section 8 Regulatifa XVIP of 1806, gave 


reference to the „previous case. If ¢he Haint- Te m ry eglosure; on ee was 
issued by the Jydge on ths -llth August 
iffcan succeed in showing that the lands 1862,’ On the 10th August 1863,. We. 


really and actually formed parte of’ the | mortgagee -by petition allowed a “farther 
*taloek i in,1841, and the defendant is: -unable f term. of = paygent to-the mortgagor; extend- ' 
to rebut or aun such proofs; tlie plaintiff ivg it to tho 80th Kartick 1271 porpeepends 


i il ii a Tr ih å ing with thé 25th November f863. 
tnay e enti eğ- to is. ere. o ce- |z, It is ‘clear that if. the mortgagor hea ten- 


fendant can show that he ‘has had. possessign ‘dered thé’ mortgage money and iuferest to 
‘of the lands for a- tin’ -which ‘would Ive tlt mortgagee on the 2ãth Movember, he 


1 $ _|-would- have “been in time4-so lie would 
batred the Govorrimeitt fa siis: ‘thie a have -been - clearly in time if hethad taken 


fendant may retain z „Possession and? ‘the, his money into the Judge’s ‘Court-son’ the’ 
plaintif suit should ‘be dismissed. - l| 2th November, But, wi fortunately’ for- the 


Peacock, O, es this case the plaintift 


224° Civil” 
plaintiff, the Sonepong fair and<races were, 
held; .and the Judge thought it right not to 
` open his Court .on the 25th November, but. 
„to Keep a-holi@fy during the Sonepore fair. 
As far .as I collect, the fair terminatéd on 
thé 27th-Névember ; ànd if the. Judge vms, 
justified. in. closing. his Court during _ the, 
fair, he might fave opened it on the 28th; ; 
But the 28th wasa Saturday ; and it appears 
from thee decision of the Moonsiff thaé the 
Judge did not open his Court on that day: 
he: probably’ extended his holiday until the’ 
Monday following. eOn that Monday, the! 
plaintiff :took his money into the Court, and 
deposited it. @ueré for the purpose of prgvent:. 
„ing a foreclosure of his estate., ies p 
“The Principal Suider “Ameen seems to 
think.that, if the plaintiff, had deposited the' 
`- money In the ‘Judge’s Court on the 28th, 
that would have ‘been- sufficient. Hei 
‘considers that from the 25th to the 27th 
was a customary holiday. I know of no 
holiday existing. in the Court of the Mofussil 
“on: account of the Sonepore fair or the 
“ "Sonepore races; and it appears to me that 
there was no legal holiday from the 25th 
to the 28th, and. that there was just as 
good an excuse, viz. that the Court 
was closed, for the plaintiff’s. not deposit, 
‘ing‘his money if the’ Court on the’ 28th, 
as’ there was. for. his -not depositing it: 
‘on the 25th, or on any ‘of the days inter- 
vening .. between the 25th and the 28th.. 
Tt -appears to.‘me that on those .days.the: 
Judge was improperly absent from his Court. 


The questio is whether the absence of 
tlie, Judge from his Court is a sufficient 
. ‘answer, to the’ mortgagor for not having 

deposited, the money in the Judge’s Court 

to prevent foreclosure. ` : ' 

-~ -Itis clear that ‘if the Judge was bound 
- todo. anythjeg himself, and it. was- not 

left. entirely to. his Ministerial Officers to: 

do that whfch® was’ required by the Regit 

‘lations, there would- have been no use in 
_taking*the money to’ the Coart on a day on 

„which the J udge was absent. : 


Section 2 Regulation I*of 1798 says :— 

` ©The borrower ds at liberty o A t to 
t deposit the amount due to thg lender oa or 
‘Before the stipulated date, in: the Dewanny 
& Ad&wlat of the. city ore zillah in‘ which. 
“the latid fnay be situated ;.and the Judge. 

“ receiving éhe spnie shall ‘furnish the patty 
“with. a written ‘receipt for the amount, 
“specifymg en what. date ‘and fór what. 
“ purpose auch deposit. miy have been made. 





«He shall also at the same - time cause a 
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e Wripten *Hotice “of such deposit. «to . be. 
“delivered to the lender, and on the appli- 


, “cation of the latter .and his. surrender of 


“ {he conditional ‘bill of sale,‘ or- showing + 
“ satisfactory cause,why it c&nnot be sur- 
“ rendered, shall pay him, the -amouut 
“ deposited, aud take his acknowledgment, 


*‘to remain "among tlie records of the 


* Court.” 


| The period allowed for the deposit has | 
been extended by Regulation XVII of 1806° 
to the expiration of the,'year’s notice of- 


‘foreclosure required to be given by the mort». 
a : ae 


gagor. 


. It appears to me that the plaintiff was 
not bound to deposit his money unless he 
got a receipt for it from the Judge; and 
when the money was deposited in'tha Court, ` 
it was the duty of the Judge to issue notice 
to the mortgagee that the money: was so 
deposited, The provisions of the Regulation, 
therefore, could not be complied with on a 
day. on-which the Court was not held by the 
Judge. ; 

It ‘may be that the Judge’s neglect in not 
holding his Court on days which were not 
holidays, might not be an excuse to the 
mortgagor for not- taking his °money in-a 
case which depended strietly upon the 
Regulations. But, in this cases a strict 
compliance with the Regulations had been 
disSensed with ‘by the mortgagee, for he ` 
had extended’ the time to the 25th* Novem: 
ber. We have to deal with this case by 
administering justice, ‘equity, and “good 
conscience ; and it appears to me that, ds 
far as equity is concerned, there was g fey 
reasofinble ground why the plaintiff did 
not deposit the money in his‘ Court on the 
35th November the day fixed by the mort: 
gogee. It has been held that when the last. 
day for®de®siting money under the Regu- 
lations is a legal holiday, the mortgagor js 
not ound to deposit his money. until thé 
following day. Be ala aD aa 


(d 
7 There may be many other cases which, 
would form ag good an -excuse as `a holéday. 
Suppose the case which r&cently occurred 
in the Court of Beerbhcoom, -in which small- 
pox having broken out andthe Judge was. 
‘gflvised by the Civil Surgeon to close his 
Coyrt,. and this Courfby. a telegram author- 
ized the Judge to close it lest the-holding of 
the Court should be thé cause of spreading 
the ‘disease ; no one would contend’ that, 
there wouldbe’any justicc, equity, or gpods 
e 


` 


e a -° 
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coñscience in holding thit a mortgagor should. hisnoney to’ the Cou% 'on. the 24th. It 
absolutely’ loge-his estate, because he could, would not be'acting upon ‘the -principles of 
not go to the Judge’s Court and deposit | eqiiizy and good conscience, to allow the 
his money tbère while the Court was élosed | mortzagor to lose‘his estate under the cir- 
under such citcumstances. I thtak that in| cumstances. The mortgagee has sustained 
such a case*therg would be as good av|no®damage whatever in not getting his 
excuge for the mortgage’s nog depositing | mohey on the 25th except: fhe interest on 
his money within the prescribed time as for |*his*money, which the plaintiff would be 
his not depositing on a legal holiday. - bound. to make good to him.’ 

-Itis not necessary to determine whgther the ‘Bat it is said ‘that, fnnsmach: fs the 
absence’ of the Judge and the closing of the | plaintif could’ not taka the money on that 
Court, without a lawful cause, Would form an | day zo the Court, he was bound to make a 
excuse for not depositing the money within | tendar to the mortgagee, and certain cases 
the time peremptorily fixed by the Regula- | were cited as authority on that peint. 


tions to prevent a foreclosure ; for, in this case, : Se s 
the time fixed by law liad been extended by | - I must say, however; that I cannot: agree 
at al with those authoritees, and, if necessary 


the mortgagee himself to the 25th Novem- å : 
ber, up to which date the mortgagee allowed | t9 heve determined the case upon that point, I 
the time for payment to be extended, A shoud have referred it toa Full Bench. But 

0 it is. not necessary to do so.:: The object of 


fraudulent mortgagee, who would resort to ; Ean : : 
devices such as those which it was the object Regulation I of 1798 and Regulation XVII 
of 1306 is quite clear. Regulation I of 


of the Regulations -to guard+against, might l AAO 
have fixed the 25th November, im the hope | 179E recites that whereas mortgages be- 
come forfeited if the ‘money was not paid 


and expectation that the Judge would close f : é 
his Court for the fair and the races, and that | 0" thé day on which, according to the terms 
of tie mortgage, it ought to be paid, and - 


the mortgagor would not be able to deposit ; apes 
the mouey on that day, and would thus ‘lose that mortgagees frequently denied the tender 
of money or kept out of the way for the 


his'right of redemption. I do not think that pt 
purpose of avoiding tender or payment; 


that was the object of the mortgagee in the l ae , 
present case, but I put the case to test the therafore to avoid all these “difficulties and 
i risks to which mortgagors ‘werb’ exposed, | 


principle. ° : i 

: the Regulation. went on to provide that 
mortgagors might deposit the money in 
the Judge’s Court so that they might be 
safe. - : 


Bat if we were to hold that; when the 
Judge’s Court is not open, the mortgagor 
is bcund to meke a tender to the mortgagee, 
the-rery object of the Regulation would be 
frustrated. I should hold that the plaint- 
iff Las the option, either of depositing the 
monzy. in the Judge’s.Cturt, orf tendering 
it; ond that if there is a sufficient excuso 
fot rot depositing it i? the J&dge’s Court, 
he ds not bound, to tender the money- and 
prove ‘that tender... `° Gi 




























The day fixed for®payment to preven? a 
forclosure of the estate was nota day perenfp- 
torily fixél by law, but a day fixed- by 
the mortgagee himself. Nows. Courts of 
Equity, as a general rule, will relieve from 
forfeiture cansed by: not doing an act 
on a day fixed by the parties ; and I tliink 
iMey ought also to relieve when the*day. 
is fixed by law, ‘and the act is prevented 
by some accident which the person, to b 
affected by the forfeiture, could not prevent, 
aud which was not cqused by my default 
or misconduct on his part. Courts of Eqgity 
wifl not allow a lessor to forfeit a Pense,gbe- 
cause the rent is not paid on a- particular 
day. mere . 2 
e If ever there was a case in which a nfort- 
gagof should be relieved, it is ina case like | and the nfortg&gor was-prevented by a cir- 
this. The’ mortgagor did not know before- | cuimstance to which he was uomparty, and 
hand that the Judge would not be at his which'was not caused by any default or mis- 
Court on the 85th: he certainly did not] concuct on his part, ‘from depogitiyg the 
know that the Judge would not be there om money in the Judge’s Court on that day. 
the 28th. Not knowing that it would baa He, therefore, had a reason:tble @xcuse for 
légal holiday from the’ 25th to the 27th; and | not joing so; audit ‘appears to me that it 
not kuowing that the Judge would be absent | woud be contrary.to any principle of jus- 
on the 28th, thero was surely po flegligence | tice, equity, and good conscience® to. allow 
éu-the part of the mortgagor in hot taking | she mortgagee to take advantage of his in- 

` : 


In this case the mortgagee e&tended tre” 
time for paymént to the 25th November, | 


Hauay 
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ability to deposit the money in Court and-t 
treat the mortgage as foreclosed. ° : 

. Under thesg circumstances, it appears to 
me that thesplnintiff saved his estate from 
foreclosure by depositing the money in the 
Court on the first day -after the 25th No- 
vember on which the Court was open. *-. 


* The ‘decision, of the Lower Appellate® 


Court must be reversed, and the decree of 
the fiest*Court modified as follows, that is 
to say, the amoynt of the mortgage money 
ońly without interest to be paid into Court 
within six weeks from this date, instead of 
on the 17th day of Augast mentioned in the 
said last mentioned decree ; the plain@iffs not 
to.recover any wasilat. In all other re 
spects, the said la® mentioned decree is 
affirmeg with the costs of this appeal and 
‘the costs of the Lower Appellate Court. 


As the plaintiff appears to have since 
withdrawn the money from the Court, the 
decree will be that he shall have possession 
of his laud upon his paying into Court ‘the 
‘amount of the mortgage money within six 
. weeks from this date. Under the circum- 
stances of the case, we think that the plaint- 
_iffis not entitled to recover wasilat ; and 
that, on the other hand, the mortgagee 
ought not ‘to haweany interest on the money 
which has been drawn out. ° 


The 23rd July 1867. 
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“Sujt laid at rupees 4143o ° 


Held by the majority of the Court (Jackson, J. dis-. 
senting) that the existence of joint family property 


being admitted, the presumption was that ail acquired 
property elonged to the family, and that the onus was 
on the sapere | in*this case, who set up a plea of 
self-acquisition, to prove that the joint estate was so 
small that, after providing for the “maintenance of the 
family, nothing remained to form’a fund for the ‘pur- 
chase of other properties for the benefit of the joint 
family, 


Markby, J.—In this case which was ori-. 
givally argued in July last before my brother 
L. S. Jackson and myself, aud has been 
again argued before us, sitting with my 
brother Kemp, the plaintiff sued for partition. 
and possession, of certain moveable and im- 
moveable property, to which he alleged ho 
was entitled as guardian of one Radha 
Madhub Mookerjee ; the property in ques- 
tion being alleged to be ancestral fumily 
property, of which the plaintiff claims a share 
to the extent of one anna 24 gundahs. 


A schedule of the properties claimed, 
containing nearly 200 items, is attached to. 
e 


‘the plaint. 


Radha Madhub, thé commofi ancestor, 
had five sons; Shama Churn, Tara Churn, 
Modhoo Soodun, Bistoo Churder, and 
Dhun Krista, and two -daughters whose 
names have not been mentioned. The 
plaintiff is the son of Bistoo Chunder, who 
is dead. Shama Churn and Dhun Kristo 
are also dead. ‘Their descendunts with ‘Tar’ - 
Churn, Modhoo Svodun, and gle plaintiffs 
gwn brother, have been made defendants 
in this suit. The family belong to the. 
caste of Keolin Brahmins, and are governed 
by the law of Benga. hoo 

Adl th® defendants, except Tara Churn, 
admit the plaintiff’s right to the share which 
he claims, and they only seek to exclude 


; frone division certain minox articles of move, 
able property. . 


Ld 
. The real defendant in the suit is Tara, 
Churn, and he alleges in his, written state- 


| ment that the landed property: possessed by 


Ais father was, dividgd by him during his: 

lifé among his five sons and: two daughters, 

under a deed executed in the year 1250; 

andethat, after this woluntary relinquishment 

of, all his rights, the father -passed the-re- 

mainder of his life with assistance ®*recefved 
e e 
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from Tara Churne hingsalf ; “that, for the 
gratification of his father’s wishes, hè (Tara 
Churn) lived diring the father’s life-time in 
a-state of commensality with his brothers, 
sisters, and néphews, and that he also cou 
tinued to do so for a skort timè after’ his 
father’s demise, insaccordance with the cus- 
_tom of tło Hindoo families. e 


Tara Churn algo alleges that the talooks 
numbered 1 to 3 in the schedule, and’d to 7, 
as well as a moiety of No. 4, and fikewise 
Nos. 112, 180, and 181, which are appur- 
tenances to the nbove mentioned talooks, are 
not ancestral properties, but have been ac- 
quired by himself from his earnings ‘as a 
mooktear gf certain wealthy persons, and 
from other sources without the assistance of 
any of the rest of the family. A consider- 
able portion of the property claimed he ad- 
mits to be joint, and another portiou he al- 
leges to be the sércedhun of his wife, but 
upon this no question has been raised -be- 
fore us. 


The allegation of a division of the family 
property in 1250 fell to the ground. The 
only proof adduced in support of it was a 
document (apparently mutilated) in- which 
the father had drawn out a schedule of the 
property, and,had enumerated the shares of 
his children excluding himself. But, as we 
intimated ip thè course of the argument, 
there was Wot the slightest evidence that 
this document was ever acted on. r 


We muŝt, therefore, treat this as the case 
_of a Hindoo family having joifit property, 
in which one member seeks to establish that 
certain property acquired by him is his 
separate property, and not the joint property 
of the family. It has been admitted at*the 
bar that in aach a case the presumption 
generally is that the acquired: property 
belongs to. the family, and that it lies upon 
the party who sets up the separfe ights, 
to prove that the property was acquired 
exclusively from his separate .r@sourdes, 
without assistance from the joint fands, or 
the joint labors of the family. « 


e It has, however, been contended, in the 


first place, that ehis presumption is not’ 


applicable to the present case, because the 
joint property wgs so small that there could 
have been no-surplus after providing for the 
necessary wants of thgse members of the 
family who were living on’ ‘the joint. funds: 
whereas the foundation sof -the presumption 
is that there should be a surplus capableeof 
being madera nucleus of further g¢gquisition. 
: A 3 
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Whether or no this view of the law is in 
all respects correct, it?d8es not appear to me 
necessary to consider, because I understood 
it tc be conceded by Mr. Qpyne that the 
existance-of family property being admitted, 
the crus of shewing that it was all absorbed 
by femily expenditure rested with the party 
settirg up the self-acquisitiga. Now, here 
the existence of family property was dis- 
tinct y admitted ; but wher® is the evidence 
that -Ris was wholly absorbed by thé family 
expenditure? I find absolutely none. Tara 
Chum, whose gdmitted*duty it was to pro- 
duce this evidence, has léft us wholly ia. the 
dark, both as to the amount of, the family 
incomesand the difference between that and 
the family expenditure. He does not even 
hazard a guess at either. It is true that, 
in hts written statement, he alleges that 
he assisted in the support of his “father 
and of his brothers, and-he: and his wit- 
nesses have made in evidence vague state- 
ments of a similar character ; but in the 
lOth paragraph of the written statement, 
he ckarges his brothers with being possessed 
of verious descriptions of property, ‘ rent- 
payirg and rent-free lands, tanks, gardeus, 
farms, business, concerns, and other real 
aud personal property,” which, che says, they 
are Leeping concealed for the purpose of 
prevonting them being brought into division. 
‘As the basis of any. sound conclusion, all 
these statements appear to me to be equally 
worthless. The point is one on which Tara 
Chura might easily have produced clear’ and 
precise evidence ; and as he has not chosen 
to do so, I think it must be efound against 
him. 

I hink, therefore, that the presumption 5 
that this property was acquired for the joint 
benefit of the family is applicable? to this 
case, 2nd it becomes necessary to: consider 
what is the evidence which the defendant 
has produced to rebut this prest{hyption. - 


@h2 main facts relied on forsthes purpose, 
and, which are themselves indisputable, are 
that Iara Churn *was a mooktear caryying 
ona very considerable business at Sooree, 
about $0 miles frgm the famil residence’ 
that the propefty in dispute was bought 
at Saree ‘nnd Gor the most Part managed at 
Soores ; that ehe purchases were nego- 
tiated. and the money found by Tara Churn, 
and ‘Tara Ghurn alone ; and that after the 
purehase, the only person whose name ap- 
pears in all transactions connected’ with the 
prope-ties, is Tara Chufn. 

In further support of his coiftentton, the 
plaintiff produced at the trial  nitmber, of 
e F:N 7 
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account books which nre admitted to be 
genuine, and which @r@kept in the name’ of 
Tara Churn, that is to say, he is credited 
with all expeggiture, and debited with nll 
réceipts. Ie these books ‘are entered the 
accounts of the purchase of all the pro- 
perties in dispute, the money paid on acc8unt 
of’ the purchases being entered on one side, 
`> dnd on the other side, items of money’ 
` received from & variety of sources. On 
almost every occasion, the, puichase-money 
appears to ‘have ‘been’ supplied, either 
by the applicatfon-ef money in Tara Churn’s 
hands belonging tô Ris clients, or by loans 
expressly contracted for this purpose. 


hae e 

-If wa look only to these itéms in the account 
books-and to the faets above stated, there is 
perhaps some grouud for contending that the 
acquisition .of ‘these properties is shewn to 
have ‘been a private transaction. of - Tara 
Churn’s for his own benefit, in which the 
rest of the:family can claim no share.. But 
when ‘the books are further examined to 
my mind, they wear a very different aspect. 
It was admitted that two of the’ brothers 
Modhoo Soodun and :Bistoo Chunder, spent 
a gréat portion- of- their time at Sooree with 
Tara. Churn. Both appéar.to- have been 
employed in small situations’ of their own, 
and ‘also- to: -Ifave rendered: assistance -to 
Tara Churn in his business as a mooktear.: >. 


-3sNow it appears by- the account books that 


the money. earned by these two- brothers, 


was invariably, as'far as I can see, brought 
in and entered to the credit of Tara Churn 
in.common with the other items of receipts ; 
~ go: that’ the earnings of all three brothers 
formed one general fund. Tara Churn, 
when examined, tried to make.out that these 
were loans only from his brothers to himself, 
but there is aot ‘to my mind any trace of 
this. Thesé*is no trace of any repayment, 
or any account kept between the brothers. 
Modhoo' Sooffin also who was in the ef- 
ploy of | the Principal 5 Sudder Ameen, 
brought in monies ‘which were in his hands 
' ekelonging.’ to his employer just in the same 
* way as Tara Churn brought in morfey be- 
longing to hisglients. ' On the other hand, 
the expences of all three brothers are entered 
in the samé™books, and-no Separate balance 
is gtruck, shewing the debit or’ credit in 
respect of each, but only a general: balance 
of:incomee and expenditare‘in respect of 
the whofe fund? In fact, except as regards 
the magnitude of the amounts-contributed 
and the gameerin which the books are kept, 
it appears to me that these are just as mich 
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the accounts of ong epror as of another, 
But movethan this, we find by the books, 
that, during ‘the whole period which they 
cover, considerable sums of money ‘were . 
constantly being sent from *Sooree to the 
family hotse at Kindooli, and all such 
sums are similarly charged against the 
general expgnditure. On the other fand,- 
it freqnently, though not so frequently, 
occurs that money’ appears -as having ‘been 
sent from Kindooli to Sooree, some of which 
is enteréd as the profits of the ‘very lands 
which Tarae Churn admits to be joint. 
Tara Churn says that the family were poor, 
and that the money sent -to Kindooli' was 
sent by him out of his own bounty ; but 
that is hardly consistent with mpney’ being 
sometimes sent the other way. And it is 
hardly possible to conceive that a man of 
Tara Churn’s experience should not have 
been alive to the danger of entering such 
items as these without explanation in the 
same books' and under the same heading, 
with the income and expenditure relating 
to. properties ‘which he, a member of a 
joint Hindoo family, claimed to have sepa- 
rately acquired. “E E 


But if there were any doubt upon -tho 
matter. on the evidence as it stands thus far, 
I think there can be none when we come 
to look at the -nature of the correspondence 
which passed between the Brothers. When, 
om. the occasion of tis case *being first 
awcued; Tara Churn was, by our direction, 
recalled and examined before as, certain 
letters weregput into-his hands and acknow- 
ledged by him to be genuine. They.were, 
accordingly, put in evidence and filed, and 
I do not quite understand the complaint of 
Mr..Doyne that he is taken by surprise by 
the reference that has now been made to 
them. They have now for months been 
filed, and open to the inspection ‘of both 
parties. ghe first letter relied on is dated 
the 25th of Magh 1252, and is addressed 
by TaragChurn to Modhoo Soodim at Hin- 
dooli. It ‘refers to a proposition which had 
been made by Modhoo Soodun to give-up 
the bfsiness at Sooree and to his expressed 
intention of going ona pilgrimage tg Jug- 
gurnath. Tara Churn strongly deprecates 
the notion of giving up the business, not in 
the words of a sole owner, þut of one part- 
uer to another equally interested „with him- 
self. He speaks of tts advantages to ‘zs,’* 


‘afd says*that “we” have not acquired suffi- 
„cient properties .to ‘enable us to give up 


work. How can~this language ‘be recon- 
ciled with, the idea -that . the business was 
, e 
a X 
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‘exclusively Tara Shurt’s, of whieh he had 


the sole control, and. was entitled to the 
exclusive benefit ? Several letters were also 
produced written by Tara Churn in Bysack 
1264, in which reference is mada to various 
expenses wlfich would have to be incurred 
for different menibers of the family, and 
consulting Modhoo Soodun as fto how these 
expenses are to be met. In the same let- 
ters he refers to a sum of rupees 250 
which would be required for the rents of a 
talook called Dabeepore, gne of the 
properties which Tard, Churn claims 
ae separately acquired, and in one letter he 
says :—‘‘ I have heard that a large portion 
& of the rents of Dabeepore and Ramosurma 
© (auiother®of the alleged separately acquir- 
‘ed properties) have been spent at home ; 
© now it is necessary to pay the rent; how 
“ this money is to be raised, you write to 
“me”? And alittle later, he writes again 
to the same brother, “ you need not be anx- 
“ ious about the debts that have been incur- 
tered for the rents of the talooks.” The 
language of these letters appears to me 
wholly inconsistent with the notion that the 
two properties mentioned were exclusively 
Tara Churn’s. It seems to: mo highly ‘im- 
probable that Tara Churn would permit his 


` pbrothers without even the most gentle: re- 


monstrance to help themselves out of-his 
private fuyds, “leaving him without “the 
means evef of payimy his rent. Nay more, 
that he would express his desire that they 
would nob give themselves any concern 
about the embarrassment in which they had 
thus placed him. Is it not far more ‘pro- 
bable that these rents were the common 
‘property of the family applied;.in the ordi- 
nary course, for common family purpeses, 
and that the ljability to pay the rent was a 
common liability for which all were con- 
cerned to provide? Taken altogether, the 
letters appear to me just such as wighs pass 
between two persons Ifaving a common 
interest in the concerns to which’ ghey *re- 
late, ‘but utterly unlike such letters a8 a 
man would write sbout his pyivate affoirs 
to a person who could take no more ‘than a 
friendly interest in them. 

` There was a god deal of minor evidence 


in the case which-I do not think it neces- 
sary to notice. 9I have referred to the most 


important, and I have come to the conclu-, 


sion that no portion of the property cop- 
piised in’ the lots above mentioned was 


` separately acquired by Tara Churn. 


* I think that the source from which thése 
acquisitiogs were made was the business at 
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Sooree, and that the buginess at Sooree was, 
in tha strictest sense of the term, the common’ 
busiress of the three brothers carried on for 
the Lenefit of the whole familf I think that 
‘Tara Charn has himself made it %0 by allow- 
ingetis. brothers to bring* their earaings inte 
a common fund with his‘own,'and to draw 
their expenditure from the common: purse. 
The inevitable result’ of this must have 
been Jf the business had been a losjag one, 
to heve involved the whole family in sérious 
liabikties. “As the family, dherefore, took 
the risk of loss,%0 I think they’ are: ‘entitled 
to a sharo in the gains, and that all the 
acquisitions made By Tura’ Charo, whilst 
carryidg „on that business, must be taken to 
have been for the gengral benefit of the, 
family. © .. er eed 
Wa were warned by Mr.. Doyne that if we 
laid Cown a strict rule as..to the necessity 
of mambers of-a Hindoo family making it 
perfectly clear in-their transactions, whether. 
they were acting on their own account,. or 
for the general benefit of.the family, it 
woul: lead to this thet, as soon as one mem- 
ber cf a family wanted to work for himself, 
he would be obliged to. separate altogether, 
and-that there would be an end of that 
muttal confidence which is so favorable a 
feature of Hindog,families.--fn this -expect- 
atior I dare say, Mr. -Doyne is perfectly 
well-founded. I have no doubt that, as 
soon as -it is clearly ‘ascertained that ‘one 
member of the family is working for him- 
self, and not for ‘the common. benefit, that. 
memeber ceases to hold the same intimate 
relation with the rest of the family .that he 
did təfore. But any evils which result from . 
this .oosening of the family tie, are conse- 
quences of the act of self-acquisitione which 
must be discovered ‘sooner or later, and they 
will be in no way mitigated,.but, as I think, 
grea.ly increased, if we’encourfge a mom- 
ber ‘of a joint -family to.conceal his real 
pdtition, and, though afparentl? working for, 
the family, to-turn round afterwards and 
say 1e-was working,for himself., e l 
“Tais'is the only point on- which the decrege 
of tke Lower Cquit has been brought .before - 
ws, the grounds of appeal which relate to 
other matters having been all abandoned by 
the, appellant, except that whi®h relates to 
the moveable property of the family. The 
plaixtiff has, however, given up this fart of 
his claim, so that- the decree of the Lower 
Court will be modified to this extent. In 
othe- ‘respects the decree of, the. Lowor 
Court in my. opinion ought te be, affirmed 
with costas. 7 os: iet eta org 
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Kemp, J.—After-hearing the argument 
of the learned Counsel, Mr. Doyne, and‘of 
Baboo Dwarkanath Mitter, the pleader for 
the respondent I have come to the same con- 
clusion as mY learned brother Mr. Justice 
Markby. ` e . s4 Š 
` The deed of 1250 B. S., which purports 
to bə'a divisi@n of his estate by Radhae 
Madhub, thé common ancestor, appears to 
mè to' besa mutilated document, —one ef the 
sheets; the principal or “ sudder” sheet, is 
wanting ; it may bethat some of the estates 
now claimed by the appellant, Tara Churn, 
as his self-acquired properties, were to be 
found,in.that missing sMeet. Be tliis- as it 
may, it is clear that the deed waf never 
acted upon. a 


There was admittedly some joint pro- 
perty, * the-exteùt of which is not - very 
clearly’ shewn. The appellant has, in my 
opinion, ‘failed to prove, and the onus is upon 
him, that the joint estate was so small that, 
after. providing for the maintenance of the 
family, nothing remained to form a fund for 
the purchase of ‘other properties for the 
benefit of the joint family. i 


` 


The account books ranging over several 
. years put inby the appellant Tara Chorn, 
shew that the family was joint. ‘There are 
items of. entry in these accounts which are 
wholly inconsistent with the position taken 
up‘by Tara Churn that these accounts re- 
present his separate estate. My learned 
brother Markby has fully and clearly entered 
info this part of the case, and I need do 
nothing but express my, entire concurrence 
‘inthe view taken by him. Then the ċor- 
“respondente between Tara Churn and his 
brothers js tomy mind conclusive evidence 
‘that the family were joint. in estate, and 
that the properties in dispute. were not ac- 
quired by Tara Churn, alone, and without 
any assistance from the joint purse. The 
pleader for thé plaintif gives up his cliens 
claim to the moveable property. ; 
wo , e 


I would affirm the decision of the Lower | 


Eəurt, and dismiss this appeal with costs 
“and interest payable by thé appellant® Tara 
Churn. © ° e = ° 


` Jackson, @.—I. have givefi this case the 
best consideration of which I am capable, 
and it.las been my anxious desirs to bring 
myself, if Į could, to that view of it which 
has been adopted’ by . my brother Markby, 
more especially as the same view has been 
taken by my brather Kemp, whose experience 
and judgment in questions of this kiad 
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impose ypon* the*dgidg@ who differs from 
him® tl® necessity of supporting his own 
conclusion by the weightest reasons. 


I shall, therefore, state the grounds on 
which I regt my inability to eoncur ‘in: the 
opinion of those ledrned Jadges, although I 
shall not state them at Such length, as I 
should hav done, if my judgment fhad been 
the judgment of the Court. 


` Stated broadly, then, the impression pro- 
duced upon my mind by the whole of the 
evidence is ¢his:—That the family from 
which the plaintiff and the defendants came 
was atitularly respectable butreally humble 
family of Brahmins. : 7, 

That thefamily pro- 
perty consisted of no- 
ihing but some parcels 
of debuttur land, with 
a few gardens, tanks, 
aud other small pos- 
sessions, : 

That their circum- 
stances were so in- 
different as to compel 
the eldest son to pass 
his life as thé master 
of a small school, the 
second to enter in the 
career df a mooktear 
(a caęeer occasionally 
profitable, but always evil spokentpf) and-two 
otħers to accept petty employments at a 
odininal salary in the , Principal. Sudder 
Ameen’s Court, one of the two Afterwards 
becoming af assistant to ‘the mooktear 
brether, Tara Churn, the real defendant in 
the cause. 


Note.—That so-called 
Koolins are so numerous, 
and in many instances 
so poor in Beerbhoom, 
that I had before me a 
few days ago a petition 
from several Mookerjees, 
in which they complain 
of their removal from 
the situation of serving 
peons in the Civil Courts 
on this ground that, after 
six months’ notice, they 
had been unable to ac- 
quire the accomplish- 
ments of reading and 
writing sufficiently „to 
discharge the duties of 
that situation. 


: 


That the. business of mooktear wase in hjs 
ease remarkably profitable; that he had- fre- 
quently in his hands or witRin his reach 
‘during along career considerable sums of 
money, belonging to clients, or borrowed 
from other persons, of which he availed 
himeelf from time to time for the purpose 
of making advantageous purchases of land ; 
that in making these purchases, he 
occasienajly ‘used his brothers’ names, 
and? that he employed them in the ‘mane 
agement of he estates when purchased? ` 


That he consulted them and corresponded 
with them fully ; that in lav proceedings re- 
lating to these lands, he made such allegations 

against third parties, as he believed would 
sufi his ‘purpose for the time ; that in his 
dealings with his brothers there was entire 
<unreserve; but that through all his com- 
muuicationg-and acts, there ran a delicatg 


| 


e 
2 


e 
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line of ownershipe trageable to a‘keen eye, 
and especially visible to the brothe:® them- 
selves, but lost sight of in the bad faith 
which too often follows upon dissensions. 


That also Tara Churn’s “basga” or lodg- 


ing at Sooree was the town head-quarters of 


the family ; that His brothers lived with him 
and in great part at his expens& 


That his accounts kept with great minute- 
ness but little method, and contained in. the 
books (which appear to me unquestionably 
“his) produced in Court, exhibit trifling. sums 
received from, as well as advances -to the 
brothers, and expenses ‘incurred on their 
account, and on account of other members of 


the family, 


That the younger brothers now advised 


him, and now acted under his directions ; 


that they contributed in some small degree 


to the expenses of house-keeping at Sooree, 


but that neither of them ever made enough” 


to pay for his own keep. 


That the sérvants in the estates looked to 
Tara Churn as their master, and that he 
made -all appointments’ of gomashtahs and 


‘the like. - ; 


That he was not the manager of the 
family, but worked for his own hand, though 
he did not*take the precaution of making 


this evident.. 


And ‘ise there anything in this which has 
notoccurred a hundred times in the px- 
perience „of every one of us administering 
justice in this country. 5 


The carelessness of the Asiatic over- 
powers the prudence of the man of business. 
The inborn tendency towards national 
figages, and the easy confidence of brotherly 
relations prevail over the second nature bred 
in English Courts, and the professional sharp- 
ness of the mooktear. 

The native suitor, as I have Md Sccasion 
again and again to remark, is found to ehave 
oscillated between blind implicit*truste and 
unreasonable restless. suspicion. 

e 


ee While peace lasts, the possibilit} of war is 
‘unfereseon: when discord begins, the ex- 
istence of previ8us harmony is ignored. 


Those who,expect to find in the dealings 
of native suitors, the precaution, the reserve, 
the consistent conducwhich might be lool 
ed for as indicative of persons fillmg a pa&ti- 
cular character, or claiming a particular sta- 
tus, aud which elsewhere we. generally do 

find, will usually be disappointed. 


. 2 . 
THR WEEKLY REEORTER. 





























Rulings. 23h 


Ix cases of this, kind, it is not generally 
by minute indications*hat we can afford to 
be guided. They will often point both ways, 
We must look to the body of facts and 
obsezve which way it gravitatese 


Jo these general observationg I will add 
ong or two of a more special kind. 


Much has been said of*the letters from 
{arc Churn which are produced, and some of 
whicb were read to us. It is to be,observed 
that in,the first argument before my Brother 
Markby and myself, although Tara Churn 
was questioned as 4oe the authenticity of 
thoes letters, uo attempt was made to use 
then in any.way. °But inthe second argu- 
mert,’ after the long interval which elapsed 
between the two hearings, certain passages 
from the correspondence were extracted and 
reac. The fact of such expressions es those 
referred to occurring here aud there in the 
cou-se of a great mass of. letters, does not 
affect my mind in any abiding way. The 
letters were written in a confidential way by 
a man wholly off his guard, and not in the 
least thinking of the relative rights which 
he and his correspondents might possess in 
respect of the subject under discussion ; aud 
I am rather surprised that the expressions 
which might favor the plaintiffs contention 
are not three times as numerous. - ‘ 


‘another noticeable point is the difference 
in zonduct of the parties before us. Tara 
Charn has always courted long disclosure, 
has tendered himself for examination, : and 
has in fact been twice examined at great 
length, once in the Court Below, and once 
before ourselves. I failed to see the least 
untruthfulness in his statements. , Whereas 
not one of his adversaries has come for- 
ward to give the information which they 
must necessarily possess. I say his 
adversaries, because, although in point of 
form, the other members of* the family 
we co-defendants, yet thg, disguise is 
too transparent to deceive for a moment. 
The sole contest is with Tara Chuyn, and 
the other defendwats are alike interested 
with the plaintiff in the successof his suim Si 


. 

I think thig isa matter, of the greatest 
significance, and it is quite obvious that in- 
formation asto the actual resdfirces of the 
family which are alleged to have supple- 
mented those of Tara Churn, ‘could have 
come from thosé other members of it, and 
from them alone. e` °. | 


6 seems to me, therefore,, fhat “there. was 
nosuch pucleus of family propérty in this 


. : t f 


` 932 Cait 


Le 
THR WEEKLY REPORTER. -' 


` 
Rulitys. + oS «VIIL 





case- as to leave anything after the main- 
tenance of ‘the members, oa which a pre- 
sumption ‘couldgbe founded that the proceeds 
had beon. inny way applied towards the 
acquisition of. therlands i in dispute ; that there 
is nothing to show that the’ brothers con- 
: tributed any resources: of their own to a 
joint. purghase, and the evidence is fo'my 
mind over whelming that the several talooks, | 
putnees, and teurel were e Purchased by. 
Tara Churn through’ his activity aud- vigi-’ 
lance, and with motiey, which èither belonged 
to him, oi was at his disposal. , 3 

` That eonsequently™ the property belongs 
to himp aud that to deprive him of four- 
fifths of it by an application of the doctrines 
of: Hindoo. joint family, will. -be eatrying 


e 


that law beyond its natural limits, and doing 


- hina a cruel injustice. 


'I have been: careful not to allow my, mind | 
to be. influenced’ in the decision to which 
“I -have come by "any. disadvantage ` which 

the plaintif might ‘suffer: from the insuffici- 
ent and-perfuactory judgment, of the Court’ 

below in his favor,- a judgment of which. 
the shortcomings have materially : added: to- 
our difficultias i in. determining the appeal. 
Two ‘observatéons -occùr to me finally as, 
arising out of this case :— $ 
First,- that it becomes increasingly a 
Matter- bfe quéstion bow far we are justified 
‘the strict doctrines of the, 
Hindoo, Law ob proper by to the suits of these 
times, the cramping rules of an absolute 


in ‘applying 


polity ` to the stored condition of Hindoos | 


under Ẹoglish institutions, ` A 
«Second, tha as remarkêd, by Mr. Doyna, 
if cases like tfe present bea? any fruit? that 
fruit- -will bo- the introduction of é é distrust: 
- and ‘réserve éuto the Hindoo family system,’ 
‘the ‘desiructioii of confidence, -àud , the ie enel 
separation of interests. i . 
Whether ôr not'this i iga result ViR it. is 


desirable’ to Prgdiice, it is needless Row, pto; 


speculate, e. 


. 
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Baboos Kishen Kishore Ghose, 


“to which he wag 
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` The Hon’ble H.. V.. Bayley i W. Marky, 


. Judges. 
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e6 papers — @lintweice 
tenure—Assessment by Putneedar 
—Sections 3 and 4, and 15 ana 16 of 
Act X of. 1859—Arrears of. PO 
Possession. : z . 


Regular Apprals from decisions passed by 
Mr. F. Tucker; Judge of West Burd- 
wan, dated respectively the 23rd, 24h, 
25th and 26th October 1865. 


- Cages Nos. 13—22 of 1866, 


Mr. James Erskine, .and after him, “Mr. 
W. Berenson (Plaintift Appellant, 


VETSUS 


The Government and Dwarkanath ‘Singh 
. and others (Defeudanta) Respondents. .... 


‘Baboo Dwarkanath Mitter; Mr. R. T. Allan, 


and Baboo Pungelce Dhur Sein for 
Appellant; és 


Baboos Kishen Kishore Ghose, eee 


Mookerjee, Mohesh Chunler Bose, and 
Qbhoy Churn Bose fow Respondents. 


Regular Appeals from decisions passed, 
by Baboo Ram Taruck Roy, rincipal 
Sudder Anteen'of West Burdwan, dated 
` Yespectively the 14th and 15th June 1865. 


Cases Nos. 305 and 306 of 1865, 


Mr. James Erskine and after him, Mr. 
> W. Fergusson Paine) Appellant, ' 


Za ae Oe ue ` persus 


The ¢ “Government and Manick Singh pe 


“others (Defendants) Respondents... ,, 


Baboo Dwarkanath Mitter, Mr. 
_ and Baboo 
. Appellant.® . 


R.T. Allan, 
Bungshee : oe Seine for® 


Jugodanund- 
Mookerjee, Bunsheedhur Sein and Otoob. 
© Chunder r Mookerjeegfor Respondents. 


e , 


Pe Tumiuvieseo papers Which mere mainly relied on by a 


plaintiff putneedar in a suit brought to assess lands suid 
‘to-have “been, held by a ghatwal in excess of the area’ 
admittedly. entitled were rejected, as | 
e 


z 
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inaufficient, in the abygnee gfesatisfactory. proof as to 
whence tne information in -these papers wi& derived 
(decisions contra tited and dissented from); and the 
defendant ghatwal’s ‘contention that all the lands had 
been held at a urgform payment of rent from ‘the ‘time 
of the permanent settlement *having been maintained, 
it wag held whether he came under Sections 3 and 4, or 
under Secfone 15 and 16 Act X of 1858, his rent could 
not be enhanced. i 


Where it was admitted that the ghatwal “defendant’s 
tenure dated from a time anterior to the dece&nial settle- 
ment and before the creation of the zomindaree, the 
defendant is protected whether under Section 8, or, under 
Section 15, Act X pf 1859 from any fresh assessment, 


Sixty years’ possession is a bar under Clause 8-Section 
3 Regulatioñ. II of 1806 not only to past arrears of rent 
but to future assessment of rent. Ruling of Privy 
Couneil in case of Chundrabullee Debia versus Luckhee 
Debia Chowdhrain followed. 


Markby, J.—No. -13.—Tars suit was 
brought to recover possession of about 2000 
beegahs of cultivated and uncultivated land 
and ll‘tanks. ‘The right to eject was based 
onthe ground that the defendant was in 
possession.of the land of which the plaintiff 
was putneedsr, and that the plaintiff had 
given the defendant notice to come in and 
deliver a ffottah and take œ kubooleut 
within fifteen dgys, but ,that the defendant 


had refuse@ todo sos © ~. . 
A e. e 


In the plaint, which is also a sort of weit- 
ten statement, $ is alleged that these lands 
were held by the defendant ewithout any 
right under the pretence that they were ‘a 
portion of his Ghatwalee tenure, whereas 
the defendant is entitled as- a Ghatwal to 
300 beegahs only. ° í 


The defendant, Dwarkanath Singh, sets 
up atitle as Ghatwal to the- whole mouzalkt 
in which the land is situate, saying that. 
with the exception of afew beegths,” whiclr 
ha claim’ as ancestral rent-free land ite has 
been held as a hereditary service fund fom 
the time of the permanent. ‘settlement. He 
also asserts that the plaintiff's Suit iS barred 
by limitation. ? 


Weshould hav® been very much embarrass- 
ed to discover what the plaintiff's cause 
of action, as seb up in the plaint, really was, 
but weare relieved from that difficulty in 


some measure by the sues drawn by the 
Judge which are as follows :— = = 
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1. Is plaintiffs suit, fit to ba, dismiesed. 


for laches of limitation P. ° 4° g7 
e e e 
e 


“ mmko the defendant pay for the 
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2. Is the property‘in dispute a part of 
mal of plaintiff’s putflee talook, or is it 
Government’ Ghatwalee property and held 
as sech? c7 to ' P 

Upon the first'issue, the Prinĝipal Sudder’ 
Amean found that the plaintiff’s eclaim was 
baryzd by limitation under, Clause 12 of 
Section 1, Act XIV of 185% He consider- 
ed tuat neither the plaintiff, nor ahy person’ 
throagh whom he claimed, had’ „been `in 
possassion.of the. laud ‘claimed since “1811, 
and that the defendagt’s , possession had 
beer adverse. That is how we understand 
his :udgment. f nee . 

Upg regular "appeal, M®rgan and 
Glozer, J. J., reversed this decision, .and 
remanded the case for tial on the merits. 
This Court then considered that this was 
the rase of a tenant who had been flermit- 
ted to extend his holding by addirig field 
to field. and beegah to beegah, and that, 
conszquently, when the proprietor of the ' 
estate sued to assert his -proprietory rights, 
no Flea of limitation could be raised on the 
ground that the tenant’s possession had 
beer an adverse possession to the landlord. 


Asfar as we can discover, no question has 
Beer raised in these appeals (Nos: 13—22) as 
to whether the snits-are barred by limitation 
under Clause 3, Section 3 of Bengal Regu- 
latica IL of 1805,“ which are noticed more 
fully below in disposing of “some ’ other 
simular appeals... 


Ir will have been observed . that’ the 
issuss as drawn by the Judge leave it . 
ambiguous, whether the plaintiff did, or 
did not, ‘as in the plaint, claim to eje@t the 
defendant altogether, or only claim tò have 
bis zights as, proprietor declared. But this 
doust is set at rest by the judgment of these 
two learaed Judges, for they say, “ the 
“ p aintiff does not, ‘as the pRadér admits, 

“ geek to disturb the defendant’s possession, 
‘*h=>wever acquired, but mere®y “to exercise 
“ h's undoubted rights as a landlord, and to 
land@which 
tg 


“hz has improperly usurped.” a se 


e . 
Eut still tbb Îssue does not remain very 
clecr. That @hə: land in dispute is within 
the zemindareeof the Maharajahpf Burdwan, 
fron whom the plaintiff derives tho title, 
is almitted’; that the land in dispute is 


=| witnin the putnee,talook held by the plaintiff 


(nosy that the question of limitation is. dis- 
posad of) is also admftted ; and, further, the 
reletionship of landlord and gehant* between 
the plaintiff.and defendant has been found 


ws 


es 


we rg, 
Sees 
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to exist and is not now disputed. But the 
question which has®been argued before us 
and: which appears to have been argued be- 
fore the-Loweg Court is, what are the rights 
of the- plaiatiff, as landlord, against the 
defendant, 28 tenang; and though this issue 
has-been arrived at in a very: informal nan- 
ner, it is, we thjnk our duty to declare wħat, 


` in our opinion, those rights are, 


- The Jpdge of the Zillah Court findg that 
ihe plaintiff has failed to prove his right to 
assess ‘any portion „of the land now in suit, 
which-has been proved, to kave been held 
by the defendants “ time out of mind” under 
a good titleeas Ghatwale&. .. » 
~A similar judgment was pronounced by 
the same Judge ią nine other -cases‘of a 
similar character (régular appeals 14—22) 
and off the 27th of September last, an 
application was’ made on the part of the 
plaintiff ‘to Trevor and -Glóver J. J, that 
all these cases, including the: present, might 
be remanded for the ‘production of further 
evidence. The application for a remand 
was refused; but the cases were adjourned 


in order that the parties might produce’ 


in this Court such further’ evidence, oral 
and documentary, as they thought proper: 
The result,. however, has been extremely 
mengre. ` 79 © fare ae : 


" -The plaintiff’s case in the regular appeal 
No. 18, as far as, with great difficulty, : we 
have been able to understand it, is that the 
true. Ghatwalee tenure of the defendant is 
limited -to 100 beegahs, for which the 
defendant pays a quit-rent of rupees 51-8, 
and ¢hat all the land which the plaintiff 
holds except, this is an encroachment, which 
has beep held by the defendant without 
any payment of rent at all; and the plaint-, 
iff now claims the right to have the lands 
held by the. defendané i in excess: of the 100 
beegahs assessed. That is, 
adinitting *the defendant’s right of occa- 
paucy, he. asks to have his right declared 
to‘coWect a “fair and equitalle” rent within 
ho meaning’ of Sectioh 5 of Act X ‘of 


- 1859. e 


` The ‘first enguiry, ' therefbte, ` is whethe 
the plaintiff's contention as tothe relation in 
which the parties have hitherto stood and 
still stand ‘with respect to the land com- 
“prised d dn the suit is the true one ? a3 

Tt is impossible to’ concsive a case more 
bare of et Monoet The only evidence direct- 
ly bearing on the chse produced by the 


plaintiff” wer’ ,three- isumnuvissee papers, as-|” 


they are chilled; which appear to-bg retuuns, 
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‘we suppose, - 
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made by ple officerg to @ magistrate in the 
year? 18f1,°1812 and 1813. “One of them, 


that of 1811, was produced ‘in the Court: 
below; the other two were ‘produced for the- 
In -fhese papers,’ 


first time in this Court. 
which are*said-.toe be precisely similar, 
the ‘number and rank of, the “Ghatwals is 


shewn for eagh Ghat, and also the situation - 


‘of the Ghat, the quantity of land held by 
each Ghatwal, whether sirdars or depend- 
ants, and the amount of pauchaki jumma of 
quit-rent; and ghe defendant is stated’ to 
hold 100° beegahs at the rent of rupees 
51-8. 


It was asserted that these isumnuvissee | 


papers were part of a- regular series of re- 
turns, but no evidence- was 
support of this assertion, nor was a single 
other ¿sumnuvissee paper in before us 
in this case. 


It was also asserted that these ¿sumnuvissee- 


papers.were made up from information. gup- 
plied by the Ghatwals themselves ; but this 
also was not established. 


of business, or that this course was adopted 
with respect to this particular return. Upon 
this point, the plaintiffs advocate sought 
to rely. on a judgment of the Tate Sudder 
‘Court of the 28th June 1862, | reported at 
page 492 of the ‘decisions of” that year. 
There also, certain 
wege filed, and the Coury remarkse page 295) 
“these papers we observe are filed, by the 
“ Police on information obt ined from the 
“Ghatwals themselves as to. the extent, of 
‘their tenures, and the very nature ,of the 


preduced ‘in’ 


There was no - 
evidence that this was the usaal course .. 


TSUMTMLVISSEE papers _ 


“ Ghatwalee tenure, namely, that iands are - 
; 1y: 


“so held by persons bound to prevent in- 
“ecursions of the hill-folk into the „plaing 
“ through the Ghats or passes renders the 
« production of them by, .this® course both 
“natural and expedient.’ Itis difficult to 
say from this passage how far the Court drew 
‘the inferente that these returns were made 
upor ‘information supplied by the Ghatwagls 
‘from general conceptions of what was natur- 
al and expedient, or from some statemeiit 
to that effect® contained ‘in the: documents 
thefhselves, or from external evidence given 
in that case. But here.guch extern] or 
internal evidence is entirely wanting; aud 
this being purely a question . of fact, we 
must decide this case upon the evidencë 
before us which may be wholly different 
frem thaé submitted to the Court in the 
case referred to. re À 
The’ plaintiff also produced in evidence a 
perwanualt of A magistrate, dated in the year 
e e ° 

Ld 

Ld 


Bnpee ere 


vere 


a 


.ind the plaintiff admits that he is wholly 


f ‘No sunnud or other document of title is 
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1815, requiring a golicg eofficer to make a 
return of a similar nature to, that comtatned 
in the zswmnuvissee papèr. above described. 
The police officer did go, and he states in, 
his return tha#he-has diawn it up after -the 
Ghatwals had “filed theis documents. But 
the defendants Ghat is not included in it, 
and this gplitury statement appengs-to us to 
be insufficient to show that the particular 
isumnuvissee papers filed in, this case were 
prepared upon information given by the 
Ghatwals themselves. A ; 

We think, therefore, that the evidence 
for the plaintiff rests solely on the three 
police reports, and that these reports ‘are 
based upon such information as the police- 
men who emade them thought ’ proper to 
adopt, but as to whichno evidence is now 
adduced sufficient to show whence ‘it was 
derived. We observe also that these docu- 
meuts do not shew the situation of the 100° 
beeguhs alleged to be held by the Ghatwal, 


-unable to point them out, x 
Now, what is there on the other side?” 


produced, it is true, but there is the fact’ 
which is substautiated by evidence which 
has ‘been explicitly found ‘and which has 


` been admitted,before us, that'the defendant 


and his predecessors have “been as long as 
living’ memojy cfu “reach, that is, upwards’ 
of 60° yes, in possession of the: lagd 
which the plaintiff now seeks to assed, 
and that ha'aad his predecessors have during 
all that time paid a uniform remt of rupees 
75, and that no ċlaim either to increase 
this rent, or iu any way to oust the defend- 
nut or his predecessors from his possession 
has ewer been set up -by zemindary or 
putneedar claiming’ under him, until ‘Mr. 
Erskiné took the property im putuee a few 
years ago. í La 

_ The defendant also reljed on c®@taif deci- 
sions of ancient date. in .the Courts ofthe 
district. One was a suit -brought in®the wear 
1822. in the Zillah Court of the Jungle 
Mehuls hy the putneedar toe.ngssess. lands 
held by the gliatwals of" this’ Ghat®in exeess 
of their tenure; in fact, a suit prgcisely simi- 
lar to the pres@it.” The plaintiff. there 
also relied on reports by the Police Officers 
similat to those, produced in this’ ense, but 
failed to estublish-his right.. Ths other 
wasin suit of a pre@isely similar kigd 
brought in the year-1817 in the Provincial 
Court in which the result was the sape, 
though wẹare not quite clear whether it 

e 





related to this. or a neighbouring gbat. To 


this extent, howéver,, We think both these , 
‘decisions assist the case of the defendant; 


they show that the -land-owney was ou the’ 
alert anxious to establish -hi rights to 
their fullest extent; , and that neither from 
igndrance nor good nature was he disposed to 
allo% the Ghatwals to enlarge their hold- 


fogs beyond their legitimate extent. 


Contrasting the evidence on either side, 
we find it, impossible to come to the’ con- 
clusion ‘contended for by the plaintiff. ..-We_ 
think the caseeof the defendant that (he 
rent has .always been paid in respect of the 
whol3 of these landg, is supporteg by obvi; 
ous présumptions, and that the evidence by 
which it is opposed is of little or no value. 
What can be more improbable than that a 
succession of landlords should allaw the 
tenact to go on-for at least 50 years holding 
land to which he had no title whatever, and 
make no attempt to oust him, and only ove 
or two unsuccessful attempts to.make him 
pay rent?’ We, therefore, find on the issue 
of fact, in favor of the defendants, that the 
whola of thesa lands have been held ata 
fixed rent for upwards of 60 years.- 


‘Now; the position of ogtenant who has 
held for 60 years at a fixed rent, is clearly 
definsd by Act X of 1859. *This defendant 
is either a “ryot? -within the meaning of 
Sections 3 and 4, or he is “ a person pos- 
sessing a permanent transferable, interest 


intermediate. between the proprietor of the . 


estate aud the ryot” within the meaning of 
Sest ons 15 and 163; and therefore as he 
has held these lands at the same reut for 
moré than 20 years, he-must be prestmed 
to have held them at that rent from the time 
of tle Permanent Settlement; aud, therefore, 
by tae provisions of those Sections, thé rent 
of these lauds cannot Low be enhanced. 

We are aware that "Trevor emp, and 
Sgton-Jarr, J: J., in the decisjoneof the late 
Sudier Court already referred _to,,' and 
again Raikes anq Setop-Karr, J. Jp in a 
case, not reportedgdecided by «his‘Court on 


the 6th December 1868, tooke a, differen? 


view Sf ,evidenc8 somewhat similar, -. But 
fhe point, on hich we differ is not a ques- 
tion of Jaw ; if iš one entirely gf fact; and 


-with the greatest respect for the learning 


and experience of those Judges, we’ are 
unable to*come ta any other conclusión than 
- K r. @ 

that aboye.mentioned, e 


.WTe observe also tlt Trevor and-Glover, , 
J. J., in a case reported.in thé 6th" Volume, 
| of, the Weekly Reporter, puge TỌ, tooka ” 


bd : B 
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view of similar evidence which is very 
f much in accordan@ with that which we 
are now taking. i 


We, thereferg, hold that the defendant is 
the tenant 8f the whole of the land com- 
prised inethis suit at a permanent fixed rent 
of rupees 75, which rent the plaintiff, has 
no right to iacrense; and we think th 
decree of the Lower Appellate Court, dis- 
missing, this suit,-ought to be affirmed with 
‘costs.- : ` É 


`. We wish to add shat we decline altogether 
“to'go into the quession whtther the defend- 
nants present holding is in excess of what 
‘could pos#ibly have béen intended ns are- 
muneration for his services as Ghatwal. We 
do not think we,have the materials for 
considering that question, becnuse we know 
nothifg of the condition of the land when 
the grant was made. It may have been, 
and probably was, a more jungle which, but 
for the- labor of: the Ghatwals, would have 
remained an almost profitless waste. 


It is also desirable to add, that no question 
was raised before us as to the admissibility 
in ‘evidence of the documents to which we 
have referred. _ - ' 

The histor of all the appeals from 
No. 14 to No. 22 inclusive is precisely 
the same as that of No. 13.above stated, and 
need not, therefore, be repeated. The 
plaints are also the same, and the answers 
of the Ghatwals are admitted to be substan- 
tially the same. They have thérefore beeu 
all heard and decided together, both'in this 
Court and in the Court below. : 


, In the case No. 14 several documenis 
were tendered on behalf of the plaintiff 
_ under the order of Trevor and Campbell, 
J. J., above referred to. The first was 
a.return of the Jagheer held by Ghatwals 
at quit rentsgud of the persons holding them 
in the yea? 1776, from which it appears 
that the Ghagwals hold specific portions of 
laud in villages, ‘and not whole villages. In 
` this gase, as in thnt.of all. the other docu- 
ments now téndered; onky copies were pro- 
dticed before us, but they were taken by 
consent to be equivalent to* the originals; 
we admitted th return witl some hesita- 
tion. Buteive have none gn saying that 
it has no weight in favor of the plaintiff’s 
‘contention, If anything, tt rather helps the 
defendant as shewing the, antiquity of his 
tenure. - Phe, rext was a kaifeut, or refurn 
of a mohafiz or rec8rd-keeper, as -to the 
result df hfs. investigations “amongst the 
papers iù the Judge’s office. „ This Wô 
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rejected as ‘of itself nq reliable evidence. 
The neXt was the answer of Government 
ina suit brought by the present plaintiff 
against a Ghatwal in another village, in 
which it is alleged that tlie Government 
made some admission affecting the ttile of 
the Ghatwal. This we ,also rejected ns not 
binding the parties in this ease, Phe” next 
two documents were the decree of the 
Court of first instance, and of the Court 
of Appeal in that suit, which we nlso re- 
jected fòr a likereason.. The next document 
was a purwannh of a Magistrate addressed 
to a Police daroguh in 1847 which was 
tendered as evidence thet a regular regis- 
ter in the form of tsumnuvissee papers was 
kept of these Ghatwalee tenureg. This we 
also rejected as not sufficient to prove thé 
fact. The next. two documents were a-pro- 
ceeding before a Magistrate of the 27th 
December 1889, who, in a dispute between 
the zemindar and a Ghatival in another 
village, is said to have relied on isumnuvissee 
papers a3 evidence, aud a decree in a suit 
in a zillah Judge’s Court in 1840 of an 
similar character; these also were rejected 
as uot applying to this case and village. 
And it will be as well to mention here that 
‘all these documents were tendered in each 
of the Regular Appeals 15, 16, 17, 18, 19, 
20, 21, and 22, with ‘the same tesult, 7 





- The appeals Nos. 14 to %2 inclusive were 
all included in the remagd orderof Morgan 
aud Trevor, J. J. a 5 
The isumnuvissee papers or Police Returns 
of 1812 andgl813 prodyced as evidence in 
No. 13 were also tendered in this case ; bat 
the plaintiffs Advocate was not able to point 
out anything in them applicable to this 
defendant’s tenure. ; . . 


.In all other respects, this erge is precisely 
similar to Regular Appeal No. 13 and the 
result will be the same, namely, that this 
uppeakis @smissed with costs, 

No. 15.—This case is precisely simjlar 
to Wo. 1%, and the ‘same result will follow, 
—that it is dismissed with costs. ; 


No.e16a—The two additional reports of 
18% and 1813 ' are available in this, case, 
so that the évidence is pregisely the same.as 


‘in No. 13, and the appeal will be dismisse 


with costs. è $ 


Mr. Allan proposed in this case to ex- 
amine a. ghatwal “who happened to be 
present in Court, as to when he was appoint- 
ed, and as to the practice of preparing 
isumnuvifsee papers ; but we refused to pov- 

e 7 e è . 
e 
e 
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mil him to do this qt thi? late stage in the 
ease, when in fact’ the whole afgument 
was concluded; and we were only going 
through the cases to seein what minor par- 
ticulars they differed.” 


Nos. 17,48, 19, 20. + These ‘appeals all 
stand precisely of the same footing with 


each othe ;¢and also with No? 18, “except À 


that one more isumnuvissee paper is filed, 
that for 1814. They are all dismissed with 
costs. ' . 


Nos. 21 and 22.—In fies two cases 
no new evidence was tendered, except that 
disposed of under appeal No. 14 ; so that they 
also will be dismissed. 


Nos. 805 and 306.—These two cases 
conieon for hearing before this Court on Re- 
gular Appeal now for the first time. They 
were both dismissed by the Principal Sudder 
Ameen in the Court below on the ground of 
limitation in a judgment which governs both 
cases, ‘and that- TERN is now under 
appeal. 


All the parties were ` represented before 
us by vakeels ; but, 
these cases are somewhat different from 
` those just decided, and the grounds of the 
decision in the Court below entirely 80, 10 
new argument wags presented to us, and in- 
deed it was suggested that one decision 
would govern- alb these enses. 

Lo this e&tent theae two cases are identieal 
with those which have gone before ; viz. eaeh 
„is 4 suit brought by Erskine as putneedar 
against ghatwals, ou precisely similar allega- 
tions to those in the other suits. And, (as i in 
all. the other suits ») the original claim. is to 
eject the defendants altogether ; but that 
claim has been abandoned, in these as well ns 
iu the other cases,,and as far as we are able 
to guther -froħ the exceedingly irregular 
mruner in which these cases have been 
argued, the issue which the partig degire to 
have tried in these- twoeappeals is the same 
as in the previous ones,‘ namely, what®are 
the rights of the plaintiff, as -landl&d, 


Against ; these two defeudtnts, respectively 
us ten nts ? ° 

rr The two cases are picai this s same 4nd 
may Ve considered together. . e 


. The facts found by the Principal Sudder 
Ameen must of course now be taken to be 
undisputed, neither party having objected to 
them, Aud we undergtand him to say that 
it was admitted before him, asa fact, that 
these ghatwals had held their office from 
before the -Decennial Settlement ; aud- that 
from. the circumstances of the, cage, he pre- 

* >. è 
e 
e x e 


though the facts of, 


sumes that the wha o of the lands in 
dispcte have been held by these gbatwals 
as ganiwali lands from before the “creation 
of tle zemindary, , that is, Mom a dnte at 
least as early as the Decennial*Settlement ; 
butgwe are not quite sure whethes he means 
that ihey ‘have been held by the ghatwals 
ns ‘tenants of the--zeminda» or not. But 
however this mny be, he proceeds to dispose 
of tl cases under clause 12 of Section -1 of 
Act RIV of 1859, holding.that. the defend- 
ant’s possession has been gdverse to the 
putnzedar ; andethat, sfo has been in such 
possession more than 12 years, the cause of 
action accrued moretthan 12 yengs ago, and 
the platutiff is therefore barred. 


Were it necessary fo dispose of these 
appeals on this ground, we should have to 
cons‘der how far this judgment is *recon- 
cileasle withthe jndgment of Morgan and 
Glover, J. J. above referred to, and the 
principles upon which that judgment is 
founded, including the doctrine of adverse 
possession, thé exacf nature of the plaintiit’s 
cause of action and when it arose; and the pre- 
cise “elation of these ghutwals to the zémin- 
dar cr the putneedar who represents him. 
But -t appears to us wholly unnecessary to 
adve-t to. any of these questions, because 
if. tl is ghatwalee tenuro is anterior both to 
the creation of the zemindaree and to the 
Permanent Settlement, as the Principal 
Sudcer Ameen has found it, to be, then one 
of two things follows ;—either the ghatwals 
hold altogether independently of the zemin- 
dar, whose zeininduree Wase only. crented 
by the Permanent Settlement, in which case 
there is nothing on which a chaim to 
assesment upon ‘these lauds can be ees 
in favor either of the zemindar r those 
claiming under him ; or, if the ariei of 


| the quit-rent to the zemindar is considered 


as creating the relation of dindlord and 
tenant between the Ghatwals and the ze- 
mfndar, then the land kas bee® Held, “ata 
“fixed rate - of went, which has not, been 
7 elanged front the tim’ of the Perm@nent 
as Settlement,” and therefore, “either as vile 

“ ryote under Seetion 3, or as®a “ person” 
§ pesse3sing a permanent trapsferable’ inter- 
“ es, ees between the- proprietor 
“of the edtate®und the tyor?’ utter Section 
15 t£ Act X of 1859, these defendants are 
eutizled to continue to hold atethe same 
rengs, aud the plaintiff as putueegar has no 
right to any fresh assessment, e 

Taere is also’ another ground equally clear 
upom which the right of the defendants > ‘to. 
hołd thesg lands free from any liability to 
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enhancement may -be based. It was held 
by the Privy Councif in the case of * Mussa- 
imut Chundrobullee Debian versus Luekhee 
Debia Chowdlrain; Moore’s Indian Appeals, 
Volume X, page ‘214, that where lands were 
‘granted ‘ig perpetwty in consideration of 
setting .up and maintaining an idol thereon 
without rent, agd were so held for 60 yénrs, 
even assuming this grant. to be absolutely 
yoid, the 60 years’ possession was ‘a bar 
under Cfiuse 3°Section 3 of Bengal Rega- 
lation II of 1805 to‘any claim for arrears of 
rent. “Their Lordshipg helq`.that the claim 
for past arrears of*rent must’ be considered 
as a causg of action arising’ immediately 
after the grant; and that being oo, the 
claim to assess rent for future years must 
‘also arise at that ftme; both claims being 
foundaf on the same right, namely, the right 
of the landlord, notwithstanding the grant, 
to impose on the tenant the ordinary liabili: 
` ties to the full extent. This case appears to 
“us to be precisely similar to the ‘present, and 
-to show that’ whatevei the -tights-of the. 
‘parties-were 60 years ago, the right to en> 
hance the rent is now barred. ot Se 
-= For these reasons we thik that, on. the 
-facts found by the Principal Sudder Ameen, 
- these two appeafs ought also.to be dismissed | 
-with costs. oe = ee wee 
: We have ‘purposely abstained from maki 
ing any allusion to Government which ‘has 
been made n party in every one of thesa 
suits. We are at a loss to see on what 
. grounds the Government has been brought 
„in at all. It may be that the Crown has 
a right to call *upon these Ghatwals to per- 
.form,such services ; and, if so, it may be’ 
that. the Crown has a right of escheat, or 
some analogous right, on failure of the 
‘Ghatwal8 to perform the services ; and it 
may ‘be that those rights would be in some 
sense weakengd (thoygh we cannot see how 
they would ġe legally prejudiced) if these 
suits were gecided e unfavorably to “the 
Ghatwals. But such an” gnterest is too} 
'.¥emote togive the Government of India*as 
representiig ¢he Crowne any right to be a 
Party to thigsuit, © . . . 
. We think, therefore, tha? the Government. 
-should-not have%een made a party to thesd 
appeals ; byt being a party, we are unable 
te distinguish’ their case from that. of the 
Gliatwals ;-and we, therefore, think that all. 
the appeals should be dismissed às against’ 
Governmeat also, but without cgsts,° as 
Government “was introduced on its own 
‘application. e oe Y ji 
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The 28rd Juby 1867. 


s 
Present : 


The Hon'ble F..B. Kemp and 
e F. A. Glover, Judges. 


Suit by ryot—Oécupanty—. 
` ¢ Possession. «. ° 


Case No. 512 of 1867. 


Special Appeal, from a decision passed by 
‘the Princtpal Sudder Ameen of West 
Burdwan, dated the 21st December 1866, 
modifying a decision passed by the 
Moonsiff of Sonamookhy, dated the 27th 


: September 1866. : 


Sreemutty Wooma Soonduree Thakooranee 


~ -~ _- (Defendant) <Appéllant, 


VETSUS 


y Kishoree Mohgn Banerjee and others 
(Plaintiffs) Respondents. 


_Baboos Romesh Chunder Mitter and Um- 
biha Churn Banerjee for Appellant. 


Baboo Poprno - Chunder, Shome for 
i Respondents. CE 


A zemindar obtained a decree against a ryot for_ 
- assessment onthe ground that the fyot peld under an 
inglid lakheraj, but instead o§assessing turned the ryot 
cu of, possession—HeEtp that a suit by the ryot for, 
recovery of the lan l on the ground of anterior possession 
is not sustainable and the ryot must prove, his title as 
| against the zemindar, his anterior possession under the, 
invalid lakheraj, the decision as to which he did riot sue 
to set aside within the proper time, being the ‘posséssion 
‘of a mere trespasser; and not that of an occupant ryot, 


Glover, J—Tum plaintiff in thjs ‘suit 
sued to be restored to possession of n hold- 
ing from which the defendant, the zemin- 
‘dar, ousted him some four years ago. 
It appears that the zemindar sued to assess 
and- resume the eplaintiff’s land on the — 
allegation that he lield it on-an invalid ,la- 
khéaj title. This was established in a suit, 
vand a decree, given authorizing the zemin- 
, dar tos aggess? i ` : 

` Iħstead of doing that, he turned the, ryot 
out of the land, and the Iagter sues for re-. 
covery on the ground of anterior possession. ` 


` Both Lower Courts found sor the plaintiff. 


We have no doubf that this order was 
w@ong. Had the special respondent insti-. 
tuted a possessory action within six months of. 
the ouster, it would have “been `a question 
whether tho zemindar, who had merely- got. 

ae i 
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n decree for assegsmepte conl legally eject 
him ; but as he chose. to delay.for four years, 


and now comes in ea his tights, he is in the | 


position of any other plaintiff, and must 
prove his tit} to reedver possession. 
ws a 


Now, hts Inkheraj” title having been 
found tg bo wwortltless, long possession under 
it will givé him-no claim to hofd the land as 
an occupant ryot;. All’ the time he held 
under the alleged lakheraj he was a tres= 
passer; and no trespasser can acquire a 


„right of occupancy, however Jong he may 


remuin on the land (8 Weekly Reporier, 


147.) To.ecreate aright of occupancy, it 


is requisite that a ryot mast have remained 
on the land and paid rent for 12 years. And 
asit is the special respondent's own case 
that he paid no rent, he eaunot have ac- 
quired any right against his landlord during 
the years he was ia unlawful possession of 
his holding. - f 


We think, therefore, that the Lower Appel- 
late Court’s order should be reversed with 
cosis on the special respondent. 


` 





The 23rd July 1867. 


7 Present: 
i 2 b f 5 ` 
_TheéHon’ble F. B. Kemp and | 
- F. A. Glover, Judges. bs 
Jurisdiction — Civil. Court — Section 
. 308 of the, Gode of Criminal Pro- 


cedure — Control over joint-family 


house. 
. 


= Case No. 488 of 1867. 


Special Appeal from a decigion passed> Dy 
Moulvee Nuzeerooddeen: Mahgmeg Khan, 

„Principal Sudder "Ameen of ‘Dacca, 

. dated the 11th December 1866, &firmeng a 
decision passed by Buboo Gobind Chunder, 
Doss, Moonsiff of Naraingurge; gated 
tRe 30th April 1866.- ° š 


Eshan Chunder ' Banerjee and others 
' (Defendants) Appellants, - 


` vetus ai ‘ 
Nund Coomar Baterjee’ and, others 
E mans 
+(Plaintifis) Respondents. 
° ° od 
Ld 









Butoos Womesh Chunder Banerjee and 
. Muleét Chunder Séin for Appellants. 


Baboo Hem Chunder Bænerjee for + 

i Respondents. ° : 

. a a e- Da 
Section 308 of the Code of Criminal Procedure refers 


to nuisances in a thoroughfare or*public place and has 
nothing to do with the interior of private, houses, and 
there“are does not bar the jurisiiciion of the Divil Courts 
in a suit. brought to sat aside an order of a Deputy 
Magistrate cestricting somo ofethe @wners and occupiers 
of a house from the freg wse of their own portion of 
joint property. Full Bench Ruling of Koer Bejoy Keshub 
Roy vexgus” Shama Soonderee D'issee, which recognized 
the absolute right of a share-bolder. in a joint-family 
houss to the extent of allowing him to partition off 
his œvn specific share in every single part of the pre- 
mises, followed. à 


Glover, J.—Tus was a suit to set. aside 
cer nin orders passed by the Deputy Ma- 
gis rate of Dacca, restricting the plaintiffs 
jrom the free use of their share of the joint 


-family house. ; : 


Is appears from the record that the parties 
to this suit, who are nearly related to each 
other, lived. originally in the same’ family 
horse, and that the plaiptiffs afterwards 
changed” their résidence to Dacca, where 
they atpresent'live. © 4) >o o 7+ 7 ow 


© A complaint was made against thei by 
the present defendants, belore the Deputy 
Megistrate, the result of which was that 
certain restrictions were laid ppou the plaint- 
iffs as to the persons allowed to enter the 
family house, and certain arrangements made 
as o each purty’s liability for repaivs.. ‘Phe 
objzct of the complainants was apparently. ; 
to prevent their co-shurers from introduciuy ' 
int> their portion of thé house persons , 
wio, according to the ‘usages ef, Hindoo so- 
cie-y, would be objectionable visitors. iá 
* Che Deputy Magistrate’s Sider was con- 
tæed iun a -Gj¥il suit tho suit now before 
us. ` o 


The Moonsiff, dismissed he plainti$ 


(elam ou the ground thát the Deputy Ma- 


giscrate’#ord@ did not prévent their “wak- 


ing'use of theshouse. - 


“And the Principal Sudder Ameen confirm- 
ed this order with some fritling*ex@eptions, 
the result-of the? litigation, beigg a set of 
rules which defined tie number and charac- 
ter of the persous to be admitred, iuto the 
plrintiffs “portion of the famély residence. | 
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* ‘Both parties appeal specially against this 
decision, the plaintiff® under Section 348 of 
, the Civil Procedure Code. 


Tho defendas urge (1) that the Civil 


Court had no jurisdicion to try the case; 
and (2) tha? the Depùty - Magistrate’s or@er 
was- consonant to-the usages of Hindoo 
society, and that the Principal Sudder Ameen 
had no right to modify it., 


e e 
The plaintiffs’ cross-appeal is that the 
Principal Suddes Ameen’s order, interfering 
with their acknowledged rigifts in their own 
property, was illegal. a i 


. -~ With regard to the question of jurisdéetion, 
the special appellants have quoted Section 
308 of the Code of Ctiminal Procedure and 
argue {Jint, as the question between the 

- pirties was one of “nuisance,”: the Deputy 

Magistrate was empowered to deal with it, 

. and there is no appeal to a Civil Court from 

his order. r 


: The Section quoted, we observe, refers to 
“‘yuisauces” ‘iu any thoroughfare or public- 
place, and has nothing to do with the interi- 
or of, private houses. ‘This plea of the 
defendants is, therefore, untenable, 


., The point ingolved ii the other plea has 
been settled by the Full-Bench ruling of this 
. Court in the case of Koer Bijoy Keshub Roy 
Bahadoor versus Shama Soouduree Dassee and 
others (2 Weekly Reporter, 80 Miscellaneous 
cases) in which the absolute right of a share- 
holder- in a jgint-family house was recog- 
nised to the extent of allowing him to parti- 
tion of his own specific share in every single 
part ‘of the premisés. In that case the 
_ claimant was an auction-purchaser, und he 
~ was lield entitléd to take possession of what 
he had bought, although his doing so ne- 
cessarily- broke up ethe household -and 
forced the ôther members of the family 
to remove.* e ° _@ 


In the present cage the, parties are dll 
near relotions: but were it otherwise, the 
@eision abovg' quoted would prevent any in- 
‘terference with the plaintiff? wight to ‘make 
‘whatéver use.*tltey please of heir own pro- 
perty. The defendants can, ig they antici- 
pate any inconvenience from the plaintiffs’ 
‘conduct, petition for a partition of the pro- 
perty anhd-go secure themselves from annoy- 
ance. Theerosszappeal is allowed, gnd the 
special appeal’ No. 488 is dismissed with 
costs. The Deputy Magistrate’s order will 
be reverseda ` : Bn A E ee 
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Present: 


-The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. f 
i g e e 9 
Turisdiction—Glause 6 Section 23 
Act £ of 1859. 


Case No.°476 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Rajshahye, dated the 22nd 
“December 1866, reversing 2, decision 
passed by the Deputy Collector of Pubna, 
dated the 31st July 1866. 


Rajah Anundnath Roy Bahadoor (one of 
the Defendants) Appellant, 
2 3 


versus, 
Junmeyjoy Biswas (Plaintiff) Respondent. 


Baboos Sreenath Doss and Mohinee Mohun 


Roy for Appellant. e 
Baboos Bama Churn Banerjee and Ka lee 


° 
e : 

A purchaser of an under-tenure at a sale iy execution 
cf a decree who hgs never been able to obtain any sub- 
stantive or reai possession and whose title, as well as thet 
of the person whose rights ‘he -purchased, is contested 


` Kishen Sein for Respondent. 


„cannot sue to recover the land under Clause 6 Section 


23 Act X of 1859, but must proceed by suit in thè Civi 
Court to prove his title in the ordinary way. 


° Macpherson, J.—We think that this snit 
will nog liegand that the plaintiff's. remedy 
is by a regular Civil suit and uot under Act 
X of°1859. 7 _¢ 

The plaintiff seeks to get possession of an 
ander-tenure purchased by him ata sale in 
execytibn 8f a decree against Ghassee Sir- 


‘dur. The sale to the plaintif was duly eon-* 


firmed, he got a certificate, ®and a bamboo 
&c. was stuck up on the’-land as provided 
by Section 264 of Act VII [Le of- 1859, but 
he never got any substantive or real posses- 
Sion.of the land, haviag been from the first 
res&ted by’ the appellant. 


Under these circumstances a suit to recover 


possession will not lie under. Clause 6 of. 


a. 


1867, ] Civil o- 
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Section 28. of Ack X of 859, which relates 
only to cases where thé relation felawdlord 
and tenant has been ‘admitted or is conclu- 
sively established, ` $ 
Here the Ñlaintiff has in fact never had 
any possessign, and the appellant denies that 
he qr Ghassee Sirdar (whose rights he pur- 
chased)ehas or had any right éo possession 
or any’ possession at any time: and -the 
plaintiff cannot succeed bat by a Civil suit 
ini which he will have to prove hig title in 
the ordinary way. f 
The decision of the Lower Appellate 
Court is reversed, and the plaintiff’s suit is 
dismissed with all costs both of this and the 
Lower Courts. ` 





The 24th July 1867: . - 
, Present: 


The Hon’ble Sir Barnes Peacock, Kt:, i Chief 
Justice, and the Hon’ble J. P. Norman 
aud Sumbhoonath Pundit; Judges. 


Adoption—Certificate under Act HH 


of 1841 — Rights of reversioners— 
Grandsons in the female line. 


Case No, 307 of 1464. 
Regular Appeal from a decision passed by 
“the Judye of the 24-Pergunnahs, dated 


the 25th May 1864. ee 
Mussamut Brojo Kissoree Dossee 
. (Defendant) Appellant, 
DETSUS 


Sreenath Bose and others (Plaintiffs) 
Respondents. 


ja 


Messrs. R. V.'Doyne and R. T. Allan and: 


-Buboos Dwarkanath Mitter, Kishen 
Kishore Ghose, Chunder Madhub Ghost, 
and Nilmadhub Bose for Appellant. 


Mr. WA. Montriou and Baboos Ashootosh 

e Dhur, Mohendro Lull Shome, Shan? Lall 

Mitter, and Sreckant Mullick for? Re- 
spondents. 


e 
- A plaintiff sued to set ‘aside a certifice to gollect 
edebts on account ’of the estate of his deceased uncle 
-G, M#tained under Act XX of 184) by defendant 
(widow of his uncle $f) as guardian of her adopted son, 
aud to set aside the adoption, as well to obtain a decree 
declaring generally his right as heir of Gand Jf, While 
the suit was ponding, the two sons of a sister of G (claim- 
ing as heir of G and reversioner to the estate of JZ ), who 
nad ineffectually opposed the granting of the certificate; 
filed a petition stating that they had entered into a geed 
of compronfise with plaintiff consented to the insti- 
tution of the suit.—Hevp that, as plaintiff was not the 
general heir at law either to AZ or .G, even if he weresheir, 


„according te the terms of the deed, to the. Broperty com- + 
e 


prised therein, if the issue had been whether as heir at 
law ct G, he had a right dispute the adoption, it 


must have been determined against bim.- 


Bet the issue laid down at defendant's request being 
whether plaintiff had- a right to question the adopti `n, 
it wes held that, as under a deed of Compromise of 15th 
Septsmber 1839, plaintiff had an inferest in showing 
that the adopted son was notan heir of G, or entitled 
to “caintenance, or to divide any surplus after paying 
exgetses provided for therein, he had a right to question 
the validity ól tbe adoption, ° 


` Hald by the majority (Shumboonath J. differing) 
that = grandsons jn the female line” do not include sis- - 
ter’s sons. ; e 

Lorman, J.—Snernatu Bose, the plaint- 
iff, instituted this suit ‘on the 31st. of De- 
cember 1861 for himSelf and-as guardinn 
of iis minor sons dudoonnth Boge, Molendro 
Nash Bose, and Bykuñtnath Bose, against - 
the -defendants Sreematty Brojo Rajkissoree 
Dossee, the widow of “Muthooranath Bose, 
anc guardian of her alleged minorgndopted 
sor Radhanath Bose,,Sreemutty Jugodumba 
Dossee, widow of the deceased. Gobindpersad 
Bose, aud Sreemutty Gobindmonee Dassee, 
wicow -of Rajkisto Bose, alleging that 
Muthocranath Bose was son of his father’s 
eldzr brother; that on his death without 
leaving a son, on the- 17th Bhadro 1240 
B. S.,2 e., in September 1833, the defend- 
ant went to reside iu her father’s house ; 
thashe applied to obtain a certificate in 
1263 under color of ,having adopted a son 
in 1260; and on the allegation that the said 
adcpted son was heir to the property left by 
Go ucknath Hose, that her husband the- said 
Mvthooranath had left her no permission. to 
adcpt a sou ; that the now plaintiff filed a 
pefition of intervention in the suit stuting 
the adoption to be invalid ; that the Judge 
trying the case summarily, and holding the 
adcption to be a valid one, granted a certifi- 
cate to the defendant as the mother and 
guardian of her adopted son; “that the 
plaintiff having appealed to the Sudder 
Court, the Judge’s order was,confirmed on 
the 14th of December 1857; tat in order 
40 put a stop toany igjury being caused to 
the petitioner’s aucestral property and rights, 
if-vas expedieat.to bring a-Civil syit for 
seting aside the adoption, ina8much as th 
deceased Muthooranath Boseeneither [eft 
permission to adopt a son, and the son was 
le . x 
not - adopted ẹ according t8 the shasters : 
therefore the plaiitiff prayed tho Court to 
se& aside the certificate of administration, to 
declare the adoption invalid ; aud thgt after 
the death of the defendant Sreemutty 
Brjorąj Kissoree Dossee, the, pfaintiff and 
his sons in successior are entitled to succeed 
as the heirs of Muthoorandth Buse ‘and 
Gaducknath Bose. ee tae l 
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The material. fects gn this part: of 
the ens@*-are, as follows :— Immediately 
on the death of Onoopoorna Dossee,: viz: 
yon the 14th March . 1857, the now. 
defendant Brojovaj Kissdree,® setting, up 
a tillo aseguardiag. of Radhanath Bose, . 
J whom., she alleged herself to have adopted , 
in. 1260, under a power given hereby. heg- 
husband Muthooranath for that purpose, ` 
applied to the -Judge for „a certificate, ns 
being the* representative of Golucknath - 
under A&t XX of 1841. ` The now plaintiff,’ 
as well as Seoraj Coomar Roy Clowdhrys¢ 
and Jadub Coomar Roy Chowdliry, the sons- 
of Phoolkissoree, the sister of Goluckinth, Xe 
who according to ordinary Hindoo-Law.were , 
his heirs and fepresentatives if the adoption, 
had not beeu establised, ‘intervened, -and 
opposed the granting” of the certificate. A, 
petition of Sddraj Coomar Roy ‘Chowdhry . 
and Jadub Cootar Roy Chowdhiry claiming 
the ¢ertificate for themselves as heirs of’ 
Golucknath, was'filed on the 17th of July © 
1857. In July’ 1838 thé Judge made an‘ 
order, declaring that the adoption of Radha- 
nath was proved, “and adjudging that, the 
certificate should be granted to Brojoraj 
Kissoree as his guardian. ‘The other parties 
appealed to the Sudder Court; and on such 
“appeal, the Judge’s order was: finally upheld 


by’ a decree dated the 14th ®f December - 
T858. - ` -o 


- -The history -of the family, is shown by 
“the annexed, sketch :#- - 
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Go- 
Dossee, 1®- 
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Boidnath ' 


Ka 
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died in 1847. 


Jadub 
Coomar Roy . 
Chowuhry 


Judoonath, ` 


: Nund, Coomar, Bose 7 
died January 9th, 1835, 26t Pous 1241., 
, Í z’ à 
Thootkissorée 





> @ 


q 


oora j 
Coomar Roy 
Chowdhry, 


ad + 


-died 13th October 1833, 


. 
. © 


b f 
Fhe present suit was -instituted by Sree- ` 
-| nath - Bose on the 31st of December-1861 3 
while this suit was pending, viz. on the 
23rd January"! 864, Sooraj Coomar and Jadub’ 
_ | Coomar entered into an agreement with the 
-| plaintiff, by which, after reciting that Brojo- ` 
raj Kissoree, their maternal unt, alleging 
that Slie had lawfully adopted a son, aud had 
- °-| prayed for a certificate to enalle her to éol- 
` . ~| tect the éstate of Golucknath, that they” had 
; ` + | objected and put. forward their own -elaim, | 
but that bP u summary decision, she obtained 
a cartificate thae they had delayed to in- 
"| stitato proceedings, but that the plaintiffs. 
having instituted a regular’ suit to set aside 
the cartifjeaté and. the adoption at great 
expènse, claiming as- heir. of Goluckuathy 
and eutitled, as. reversioney to the estate of 
| Muthooranath, an amicable arrangement had . 
| been made. with which they were satisfied;, 
they, Sooraj’ Coomar und Jadub Coomar, ’ 
„declared that they cousented to the institu-. . 
tiqn of the suit. - The agreement provided. -- 
for the modein which the property should be- 
divjded if the adoption should be set aside. 
In; pursudues , of this -agveemert, Sooraj 
e . * 
; . ; 
~ y . . 
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Gobindper: 
n 1845, wilow 





Juyadumba Dassee, 
Defendant. 
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Mithooranath , 
died tat September 1833, 


17th Bhadro 1240, 
widow Brajoray Kissoree, 


Defendant. 


28th Assir 
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childless Widow, 
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Onoporna Dossee, 


è 


i lst March 1857 


9th Falgoon 1263. 
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`, The plaintif gota decree gin tho Lower 
Court. i > 
The defendant appeals and objects that the 
shit is titler barred by limitation, or that the 
Plaintiff has no Kight to maintain this stit; 
and, secondly, that the plaintifs suit, is 
barred by. a prior decision between: the same 
Ps 


‘patties, . « 


t 


*Koowar vs.Lalla Futteh 


2 $ s É 9. e 
1867.4 -© Givil ° 


d : e 
Se 


Coomar and Jadu® Cogmar fled q petition 
dated the 4th of February 1864, ®in® the 
Judge’s’ Court, by which they say “ suit 17 
of 1861 is pending,.in which Sreenath Bose 
is plaintiff, and Brojoraj Kissoree is defend- 
ant. -We'are,the sons of Phoolkitsoree, the 
sister, of ‘Golucknath and Muthooranath. 
The plaimifé Sreenath has‘brougat this suit 
for a declaration of his right as heir of 
Golucknath and brother of Brojoraj Kisso- 
ree’s husband, and his right as-reveysionary 
heir of Muthooranath. There has been an 
smicable arrangement between durselves and 
Sreenath, and an ikrar dated the 28rd of 
January in the present year: According to 
that document Sreenath is competent to sue 
in the manser.he has done.” ` fae 


On these facts I am ‘of opinion that, 
prior to the execution of the ikrarnama of 
the 23rd January 1864, the plaintiff had‘no 
right to sue. According to. ordinary Hin- 
doo Law, Sooraj Coomar and Jadub Coomar 
were the heirs of their’ uncles Golucknath 
and Muthooranath. 4 Sas $ 


The case of Nackeram Loll versus Sooraj- 
s buns ‘Sohie, Sudder 


*Note.—See also Ram-  Dewanny Adawlut Re- 


bunshie Koowar v3." 

Moheshar Koowar, 1 ports for 1859,. page 
rats gas 891,* shews ‘thatthe 
eporter, p. ¿ Mus- re ae = . 

eat n Pcrarduttes Plaintiff not being the 


immediate reversioner, 
and not coming in on any 
Allegation that the m8re 
immediate heirs were côl- 
luding with the defend- 
‘ants, had ®no right to 
7 : maintain a suit to set 
aside the adoption. os ee 
If this defect is cured by the petition 
filed by Sooraj: Coomar and Jadub Coomar, 
which.. may be well: doubted (see Ranee 
Kunnaye Gossame- versus Meernomoyee® 
‘Dossee, 2 Sutherland’s. Weekly Reporter, 
page 65), the Judge befere admifting them 
as „parties or entertaining the suit on hat 
ground, should have considered how thesin- 
terests of the defendants would be affected 
by an order for that parpose. “° , . > 
e Noy, it seems to me that the present suit, 
if instituted on the '4th of February 1864 by 


Bahadoor Singh, High 
Court; March 28rd,1863, 
Hay’s Reports, p. 608; 
and Sreemutty Raj 
Coomaree Dossee vs. 
Nobo Coomar Mullick, 
1 Boulnois, p. 137. 


Sooraj Coomar and Jadub Coomar, would have 


‘been barred by ljmitation. The plaintiff prays 
for a. déclaration- that the’ adoption ‘of 
‘Radanath Bose is invalig. ' Itis not a suit 
for’ the recovery of: possession of property ; 
for, in fact, the. plaintiff alleges himself to be 
in ' possession. ‘It therefore falis withinethe 
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1859, and therefore ‘as more than six years 


‘had expired from the 47th of July 1857 


(whea they not only had full notice of, but 
were themselves contesting the adoption of 
Radhanath) before they intervened in: the 
suit i2 any way, the suit for a declaration 
of invalidity of the adoption would have 
bee barred; and as the plaigtiff’s cause of 
‘Action only arose and became completed, and 
his stit became for the first time maiutain- 
able wfpon the filing of the petition By thesa 
parties, his suit must -be treated as having 
been instituted upon thë date on which this 
petition was filed, °°: -> 


I may observe thft the case æf Issuree 
Persaud versus Urjoon Lall, 2 Hyde’s Re- 
ports, in which it was held that a suit was 
was rot barred by limitation against a party, 
whose name was -added asa co-defendant 
after the period allowed by, law, appears’ to 
me nat to be law. : 


- I think that the order of the Judge, so 
far as it deprived the defendant of the benefit 
of the statute of limitations was irregular 
and illegal. So far as the plaintiff seeks to 
sét aside the certificate obtained by the 
defecdant to enable her to collect the: estate 
of Gelucknath under Act XX of 1841, under 


| Clauze 5 Section 1 Act. XIV of 1859, aiy 


such suit must have been broeght within one 
year from the date of ‘the final decision of 
the Sudder Court. : . 


I nay add that, as regards Muthooranath’s 
estate, he was no party to the deed of com- 
promise, and therefore that deed cannot in 
any way affect. the right of inheritance to 
his property, so as to give the plaintiff any 
righ: of suit independently of the ikrar 
and petition; and as regards both estates 
that there is nothing in the deed which in 
terms affects the title of Sooraj Coomar and 
Jadcb Coomar as heirs, and it is a well- 
known and well-settled principle that the 
rights of an heir cannot be taken away by a 
mere conjecture as to the proMable intention 
of a testator or-gettler. ' 

The case must sgo to a third J ude, in 
order to determing whether theepreliminaty 
objestion abovementioned bars the hearing 
Of the pueseng suit to declate the invalidity 
of tie adoptions | : ` 


Fundit, J.—This suit- was brought on 
the 31st’ December 1861 by the plaiatiff on 
behalf ‘of his two.sons and for himself as 
the son of -Boidariath, deceased, fone of the 
‘four sons of Nund Coomar “Bose, deceased), 
-to obtain a’ declaration regayding their’ and 


‘16th Claufge-of- Section: 1 ‘of wAgt -XIV of | his own title to inheritance, of ‘himself -as 
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heir to the estateṣof Golucknath, and of 
himself and of his sons as reversioners to 
that of Muthooranath, the two deceased 
sons of Ramd@hun, one of the three deceased 
uncles of *the plaintiff, and also as re- 
versionereto the éstate of the plaingiff’s 
other two deceased uncles, viz. Gobindpeysad 


‘and Rajkissen,eand to set aside the adoption 


of Radhanath, alleged to have been adopted 
by Brojoraj Kissoree, the widow of the 
said Muthooranath, without any permission 
from her husband. The prayer in the 
plaint is also to get, aside the certificate 
under Act XX of 1841 obtained by the said 
Brojoraj Kissoree, on bébalf of her said son, 
to collect the debts due to the estat of the 


. aforesaid Golucknath, brother of the said 


Muthooranath. Tfe minor adopted son, 
through the widow of Muthooranath, the 
aforesaid widow, and -the widows of the 
uncles Gobindpersad and Rajkissen, were 
made defendants. 


The defendant Brojoraj Kissoree, among 
other things, objected to the right of the 
plaintiff -to succeed as to the estate of 
Golucknath as heir, as well as to his right 
as reversioner to that of Muthooranath in 
preference to the two sons of Phoolkissoree, 
the daughter of the aforesaid Ramdhun, the 
father of Goludknath, and Muthooranath. - 


Plaintiff urging that, according to some 
family arrangement, the sons of daughters 
were not entitled to succeed, asked that 
these two sons of the sister of Golucknath 
and Muthooranath might be made defend- 
ants; and as under the law prevailing in 
Bengal, they would in an ordinary case suc- 
ceed as heirs to the estate of Golucknath ; 
and were the next reversioners to the estate 
of Muthooranath, they were summoned as 


defendants by the Court below. 


In a latér stage, the plaintiff removed the 
names of Riseons and asked to stand by his 
own title alone. This request was also 
granéed by the Zillah Judge.* Jadub Coomar 
and Sooraj ‘Coomar, th8 two sons of Phool- 
Kissoree, hing appeared and consented to 
the action brought by the plaintiff, the Judge 
at once proceeded to decide the mtrits of the 
adoption inedispute, and proneunced a decree 
in favor of the plaintiff. 


a @ œ 
Against this decision. Brojoraj Kissoree. 


has appeafed, and, among other objections, 
raised the following fssues in bar, seyeral 
others rhiseď being abandoned by her Coun- 
sel— ° By 
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(4) Tha? the” plaintiff is no heir, in 
preference to the two sons of Phoolkissoree, 
to the estate of Golucknath, ‘ahd no'rever- 
sioner to the estate of Muthogyanath. 





(2.) That these persons haying assigned 
their right to the plaintif; and that only 
as regards qne of the two estates, and given 
their consent to the plaintiff’s suit long after 
its institution, the action of the plaintiff can- 
not stand. 


(3.) Tha even if it be allowed to sfand, 
it should, with regard to the plea of limita- 
tion, be decided by the new law. These 
persons assigned their rights at a time 
when the rights of ‘the plaintiff had become 
affected by limitation, and thd plaint in 
this case is for all these purposes to be con- 
strued as filed on the date of the deed of 
assignment by the said two sisters’ sons 
of Golucknath. i 


(4.) That under Act XIV of 1859, a 
suit to set aside a certificate under Act XX 
.of 1841, must under Clause 5 be instituted’ 
‘within one year; that a certificate in the 
case was finally granted to her in 1848, and 
so the case is out of time. ane 


, {5.) That the present suit being merely 
for a declaration, does not coma under Clause 
12 ; and that under Clause 16 it, should have. 
been instituted within six yeàrs of the action ; 
that the adoption having been måde in 1853, 
atd Unopoorna, the widow of Golucknath, . 
having died in 1857, the action from the 
date of its becoming a new suit. is beyond 
time from both these two dates. ` 


(6.) That the alleged family agreement 
cannot bind Phoolkissoree or her -8p08,' or 
the estate of Muthooranath or his widow; 
as none'of them were parties to the deed. 


K (7.) Thatthe agreement excludes only 
daughkter@ sons, aud not sister’s song’ of 
the parties to it. 


. 68.) That it farther affects - only the 
ancestral properties of the parties, and not 
those sel&acqüired by them. fas 


e 
Now, as éhe plaintiff hag chosen to” keep 
aside the question of possession or dispos- 
session of the estate of Golucknath, whose 
widow had died before the suit, and as with 
regard to his right, as a reversioner to the 
obher estate, he has Ño occasion to raise any 
question conuected with the- present or 
future possession of these several estates, it-ia . 
inmateriat in, this case to: know and, find 
es 

e e 

e 

° 
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who is in possession? of #8 estate of Golyck-" 


nath, or what properties he left, and Whether 
the family arrangement. affects’ some property 
or all, Ag a rpversioner, he was under’ the 
old law required to sue within 12 yéars 
of the adoption, and as dn heir ‘within 12 
yearsof the death ef the surviving widow. 
The plaintiffs suit is admitted te be within 
the said period. Further, his suit was 
instituted just a day before Act XIV came 
into operation, If it can ba shewn- that 
the plaintiff had a right to sue, he will be 
found to be in time. oo 


. Even if the case of the plaintiff be consi- 
dered as governed by the new law of limitation, 
I think that, as regards the question of 
necessity to sue within ‘a year to set aside 
a certificate under Act XX of 1841, I am 
not prepared to hold that a case involving 
rights to the possession of landed property 
under right of inheritance in which, among 
other reliefs asked for, there is a prayer to 
set aside s certificate under Act XX of 
1841, mast be brought within a year from 
thé date of the Act XX case. I am not 


also quite convinced that, ina case ‘where, ` 


by the alleged adoption, the right of a 
plaintiff to-hold possession of immoveable an- 
cestral property is affected, the plaintiff 
. has not, under Act XIV of 1859, a period 
of’ 12 years fromthe cause of action, The 
valuation of the suit was raised by tlie 
plaintiff on the objection of the opposing 
defendant as regards the value of the pro- 
perties likely to be affected by this ‘decision, 
nad these included landed eStates, Had 
the plaintiff sued for confirmation of pos- 
session, his suit, I do not think; would have 
been considgred to be one governed by 
Clause 12 of the new. law, because it nly 
provided for swits for the recovery of lands 


and of any interest in land, &c. ‘| 


Iam constrained toadmit thatethe new 
Jaw does not, I should® think owing to a 
mistake, make any distinct allusion eo cases 
- of inlieritance. Each such case may: not 
nécessarily ‘be one involving rjghts. to im- 
moveable property.» The word *retowry 
must however bé taken to mean, besides re- 
gaining, obtaining for the first time; or 


otherwise the word would not cover a case. 


for possession ` within the right ‘of inherit- 

ance, or under a deed of sale or mortgage of 

lands never held beforedy a plaintiff. ae 

. As to the appearance and consent of the 

two sons of Phoolkissoree, I think that 

from the first. plaintiff passed. them over 
e e 



















upon. no other ground, put. that: which: he 
afterwards - more - distinctly stated below ; 
that eccording to his notions the daughter’s 
sons were not entitled to succeed. I cannot 
conceive under-what other ideas tan he ‘have 
for g moment expected tò have suceeded in 
his cese. He could not. have expected: of 
goncealing them or their, emistence, which 

e krew -was known to the defendants. E 


„hava no concern to rely upon the consent of 


these persons, but the. agreement puf in does 


‘not saow that the plaingiff ,acquired after 
‘his paint had been filed) any zew rights. 
`| He oaly managed on payment of a consider- 
ation and-by exchumge of deeds between 
‘him an@ them, to make these .persons come 


and say something to this effect ‘ that, in 
order to make the case” instituted by the 


‘plain:iff fit to be-adjudicated on the merits, 


we give our consent, and here, we are present, 
‘to meke the case a complete one as far: as 
necessary parties are concerned.” They 
were purposely omitted to be named as 
respandents-in-the appeal by the appellant, 
and they having appeared here prayed to be 
admi.ted as respondents. I think that, in 
order to have a complete representation of 
parties, their request should be allowed. Hf 
the case of ‘the plaintiff was in my opinion 
not a good case, shewing’a right’ of- action 


| whet. it was brought, I would: have, if I had 
‘allowed him to proceed in this case on the 


consent of the two sòns of . Phoolkissoree,. 


held his case liable to the rules of limitation. 


as prescribed by the new law, because this 
consent was given after the new law; , came 
into operation. . = ; 


It is true that the estate of Muthoorahath 
cannot be bound by an agreement to which hé, 
or his heirs were not parties, but Golucknath, 
now deceased, had, according to the Bengal 
school of Hindoo Law, aright to exclude cer- 
tain legal heirs from théir ordiumry rights of 
succession, The fact of Phoolkissoree, or 
hæ sons, not joining in*the’ fawily arrange- 
ment said to have been made by Golucknath: 
and others, does not, invalidate Goluckifuth’s 
righs to define who will succeed to' his estajee 
after hæ death., © s ; 


*:Farthers looing to` the {nterest of the, 
parties, I find éhat, though the words in. the 
agresment are ‘‘ daughters” and “ daughter’s 
sons ” yet, as when drawing up this, deed, 
the parties to it dealt -with the property of, 
the common ancestor Nund Cocmmar, and a 
paper supposed to be % draft of a will by 
him,_ but which. was never er to have. , 
beer executed by him, was adopted as- the 
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ee ofthe arrangement, it is quite, cléar |: . I ghopid; therefore, hold that the plaintiff 
. that the, parties executing. the ‘deed really [iis entitled to’ proceed to a trial of the merits 
‘exclided not. only sister's sons, but ‘also | of the adoption in dispute. 


paternal gran@father’s daughter’s sons along Peacock, O. J~"This was} suit ‘Alga. by 


pulley the sons of the daughters. The object 

-was'to exclude altogether. all’ descendants | Sreenath Bose against Brojqraj Kissoree ; 

“in the female line. There could be noob- rap widow sige anath deiat and - 
| guardian ofeher alleged minor gdepted son 

-ject in excludifg daughter’s sons, and not) Radhanath Bose, and ‘other defendants to 


_ ¿the ‘sister’s sons and’ the others. ‘The argu- | f i 
+ meñt onthe other side’ ĉannot' be thet: the ae it is not’ necessary to refer more parti- 
cularly., 


‘omission of. the persons not named’ was 
` intentional. Itmust only be that, by. the 
words‘used in the deed, only the daughter's 
‘sons being. excluded, the interpretation 
should nowsupply the ission. I hòwever 
-hold that it is quite legal to -go beySnd the 
“letter ofa’ deed, in order -to fiud out the real 
-intent of thè ‘parties: ‘executing ‘it. The in- 
` tent i9 evident from, the entire deed, and’ the 
circumstances under. ‘and :the ‘manner in 
which the family arrangénient is said to have 
been made. Several passages on this point 
-in Broom’ s Legal Maxims’ support my view. 




























The suit wos “brought to set aside.a certi- 
‘ficate to collect debts which she obtained 
under Act XX of 1841.as representing her 
alleged adopted son. The second object ‘of 
the suit was to set aside. the adoption, .and 
the.third-was to obtain a decreéd declaring 
generally the plaintiff’s-right as heir. of 
-Golucknath and Muthooranath, bùt the 
plaintiff did not ask to have. his ‘rights de- 
clared as to any particular estates. ., 


The question referred’ for the opinion of a 
, third Judge is, whether the plaintiff .is enti- 
fled in this suit to have the validity of the 
adoption tried, or whether he is barred by 
‘limitation. _ Mr. Justice Norman consideréd 
that, as the plaintiff was not’ the heir of 
| Muthooranath; he being the son of an uncle 
of -Golucknath and Muthooganath or a 
cousin, whereas Sooraj Coomar Roy” and 
Jadub'Coomar Roy were nephews, the sons 
ofe Phoolkissoree, a sister, he had*no right to 
diepute the adoption at the time when the 
“suit was.commenced ; and that if the defect 
was cured by’ the ikrarnamah, ard petition 
‘filed’ by Sooraj Coomar and Jadub Coomar, 
“it was too late, iñasmuch as the suit would 
' have been barred if it had been commenced 
on the 4th of February 1864, when the peti- 
tion was filed. On the other hand, Mr. Justice 
‘Sumbhoonath Pundit cousidérell ‘that, by “the 
terms of a deed of" compromise dated 15th 
‘February 839, the sous of the sister were 
‘excluded from ‘succeeding to Golucknath’s 
estate. Mr. Justice Norman considered 
-tha®, as regards Muthooranath’s. estate; the . 
deed could not affect the right of inheritance, 
as Muthgorahath was no .party. to it ; and 
tha? as regards-the estates both of Golucls- 
suath and Muthooranath; there, was nothing 
in the deed which in terms affected the title 
‘of Sooraj Coomar and Jadub Coomar as 
heirs. Mr. -Justice Sumbboonath’ Pundit 
eadmitted that the T of Muthooranath 


“te the plaintiff was in this view of the 

. Matter tlie heir to the estate of Golucknath; 

` Bpon that. right alone he’is entitled to see the 

` validity "of the- adoption tried, though he 

. may hot be:a. reversioner to the estate’ of 

_Muthooranath, aand may not be in time. with 

‘tegard to this estate, and though his right 

` of inheritance to the estates of his two 

` other uncles may not be affected by. the 
Poriin] in dispute. 


T therefore think that the plaintiff i is en- 
tifled to proceed to a trial of the merits of 
the alleged adoption, on the ground of his 
-being the ‘only: heir to some portion of- the 
„Estates o} Golucknath, deceased. ` : 


Day, no stress upon. the nséertion made 
By the: Judge below in his decision that, when 
he laid dowm the two issues.on the merits, 
as, the only ‘issues arising in ,the case, both 
parties ass8nted- to this “proceeding. -I also 
cannot make. any legal use -of the -appre- 
»bensien .which, the legals advisers. of: the 
plaintiff may’ have enteftained when . they 
„thought prer to advise she plaintiff, to sue 
“before Act: XIV, came_into operation. I alsg- 
cannot attach any importance ¢o arty gr ounds 
of,appreheneion.or miscalculation which have 
. led the plaintiff originally to include alsochis: 
gons.a% coeplaintiffs with him.:-I see. the, 
„cabe , Was., unnecessarily complicated - by, the’ 
-plaintiff, but, that would be no ground -to| conld not be boun by an’ agreement. to 
‘dismiss his, laint; when the, existence of | which he and his heirs were not, parties, but 
some right fe Sue is ately to. ay satis- | heeheld that Golucknath hud, a right -to 
‘faction. - ab yt te FL yet exclude. ‘ertajn | legal - heirs from heir ordi . 
. e ° 
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nary rights of success®n, : and thay the fact 
„ofthe sister and her sons not having joined 
in the family arrangement, did not invalidate 
Golucknath’g right to define who sliould suc- 
‘ceed to his estate after his death., 


„Itis clear’that the plaintiff was not the 
gentral heir at law either to Yfuthooranath 
or Golucknath, even if he were Golucknath’s 
heir, according to'the terms of the deed, of 
the property comprised therein, which, I 
think, he was not, The deed settled the 
property comprised in it in. a particular 
-mannet, but it did not profess to declare who 
should or should not be Golucknath’s heir. 
Consequently, if the issue had been whether, 
-as heir at law of Golucknath, he had a right 
to dispute the adoption, the issue must, I 
think, have been determined agaipst him. 

. But the issue raised at the instance of the 
defendant, after the plaintiff had paid an 
additional stamp duty on the plaint, was 
simply whether the plaintiff had a right to 
question ‘the adoption. - ` - 


The deed of compromise to which I shall 
presently more particularly refer, was putin 
evidence, and has been referred to by both 

- the learned Judges. Goluckvath was aparty 
' to that deed, but Muthooranath was not 
`a party to it. In fact; Muthooranath died 
before the déed was executed, and in Nund 
Coomar’s life-time. Ifhe had survived his 
grandfathgr Nund Coomar, he would have 
taken a‘shoate of fis grandfather’s estate 
equal to that of Golucknath ; and if he -had 
left a son.living at the time of his grand- 
father’s death, that son woufd have been 
entitled to a share of the grandfather’s estate 
“equal to that taken by Golucknath. It ap- 
pears to me that the plaintiff ought to succeed 


ùpon “the: issue as to his right to Yues-. 


“tion the adoption if he took under the deed 


such an interest as would or might be. affec. 


` ed by the adoption, although that deed did 
not constitute him heir fo GolucBnath or to 


M athooranath. ‘~ 


=i e 
. The suit was commenced on the Sist 

. December-1861, the day befgre Act -XIV 
of 1859 came into operation ; andeif ‘it was 
vighjly commenced on that day, and if the 
plaintiff Sreenath had at that tíme a right 
to dispute the adoption, either with or with- 
out the consent of Phoolkissoree’s sons, the 


suit was‘commenced in time, and was not. 
barred by limitation. (The plaint does. not: 


allege that, as heir of Goluckn#th, or®of 
Mathooronath, plaintiff had a right to ques- 
-tion -the adoption, although he asked to leave 


his right fs such heir declared, ,We' should 
20 e 
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do great mischief im holding parties too 
strictly to their pleadings. The issue raised 
was quite wide enough to let the plaintiff 
into the merits. The deed wag not referred 
to in the plaint, nor did the plaintiff set forth 
the ground upon wlfich he ‘claimed to 
dignute the validity of the adoption. But 
the defendant having disptted the plaint- 
iff’s right to dispute the adoption, an issue 
was,laid.down at the defendant’g request 
whether the plaintiff had a right to question 
the adoption. e.. . 

With referertce toethe view of the case 
which I have taken, I do not think it neces- 
sary to consider tlfe effect of the ikrarnamah 
of thè 23rd January 1864 - executed by 
Socraj Coomar and Jadub Coomar, -nor.of 
the subsequent proceedings in the suit, nor 
to determine whether all heirs in the female 
ling were “excladed by the deed of com- 
promise. If the case turned upon that 
poiat, I should be disposed to hold that the 
words “grandsons in the female line’ in 
Clause 4 would not include Golucknath’s 
sister’s sons. f 


* The deed of compromise referred to was 
dated the 15th September 1839, and was 
maje between Jugodumba Dossee, the 
widow of Gobindpersad, 2nd son of Nund 
Coomar, of the lst part ; *Rajkissen Bose, 
“4tk son of Nund Coomar, of the 2nd part ; 
Galucknath Bose, son of Ramdhun, who 
was the eldest son of Nund __Coomar, 
of the 3rd part ; and Boidnath Bose, 8rd son 
of Nund Coomar, of the 4th part. It re- 
cited that disputes had arisen between 
Gcbindpersad, Rajkissen, Golucknath, and 
Baidnath respecting the property: left. to 
them’ as: the joint heirs and personal repre- 
sentatives of Nund Coomar Boseand that 
a bill had been filed in the Supreme Court 
by Gobindpersad, Rajkissen, and Goluck- 
nath against Boidnath and two dither persons ; 
that Nund Coomar ‘had died intestate, leav- 
Mg no widow but thtee sons? that is to say, 
Gpbindpersad, Rajkissen, and -Boidnath; 
and one grandsôn “Golucknath, the®son of 
Ramdhun, who died in his father’s life-time, 
which said three sous’ and grandson were 
ejofnt heirs under the Hindog Law and eatitled 
to succeéd tê their father and grandfather 
in equal shates’ of one-fourti? each’; and 
praying that it might be declared that Nund 
“Coomar died intestate, and that the plaintiffs 
ard Boidnath were his ‘heirs’ gnd entitled 
to the*-estate of Nynd Coomar. The deed 
then recited that the parties had ygreed to 
a compromise upon the termseset forth in the 
several articles thereof, i : 


` 


248 Civil THE WEEKLY REPORTER. Rulings.’ + [Vol. FIIL 


“ Ist Maug one théveand“wo hundred and _ 
“ “ forty, find those of such family who were , 
‘not included in the said ‘ebtimate also 
‘ receive agreeably to the rates of the’ same, 
oa hereafter on the increase of the family 
‘ as legal heirs and personal representatives, 
“except the. sons and daughters of „the 
« daughters 8f any of them the said Gobind- 
“ persad Bose, Boidnath Bose, Rajkissen- 
“ Bosé, and’ Golucknath Bose should receive 
“at the yate mentioned in the said estimate 
“of the said lse Maug one thousand two 
z hundred “arfd forty, and. on the decease 
Of such person such allowance’ should 3 

* cease.’ 


The article proceeded to declarè that the 
two other of ‘the five talaoks:shoult be sold, 
and the proceeds credited to the acconnt 
-of the idol, or if all. the parties should 
consent the same, should be transferred to. 
the sebait. 


The 3rd article stated “ that, for the purpose 
“of carrying’ on the worship of Sree Sree 
‘ Radagobindjew at Sree Brinudabun,. the 
* moondee or chuck and shops that were 
“at Muthoore, and those that were at Sree. 
“ Brindabun out of the produce thereof, the 
“ worship of that place should be conducted 
“in the manner as theretofore performed ; 

“ and should the produce thereef fall short 
“to defray the expenses of the worship 
'« thereof, then the same should be defrayed : 
“oft of the funds of ‘the said Sree -Sree 
« SXmsoonderjew; and if it would be sufficient 
“ and.. surplus, then the same should be 
“ credited ine the state of the said Sree 
“ Sreejew.” 

The 4th article declared that “ neither of 
“ them the said Gobindpershad, Bose _Boid- 
“ath Bose, Rajkissen Bose, Golucknuatl? - 
“ Bose, should at any time dewn to their 
‘@gons, grandsons, and heirs ‘be at liberty to. 
“ ‘divide, give away, sell, pledge, or mortgage ` 
“ for thè d&ts of them individually the ‘said 
 talaoks, &c. or the worship of the said ta~ 
« loks,- fnd that none of them, the ‘sad 
“ Gobindpersad Bose, Boidnath Bose, Raj- , 
« kissen Bose, und Golucknath Bose in the 
“ female line should be at liberty to interfere, 
‘in the worghip of the said idols, or tosell’ 
« the said theee talooks haviugebeen’ included | “ mortgage, or give -away®the properties, 
“with the property .of the snid Sree Sree j “ above stated of the said idols, nor Should 
“ Issorqjew, the expeise of the food and | “ they have any right, titte, or interest 
‘“clothing of the family should be defrayed |‘ whatsoever in the worship of the idols.” à 

“and ‘paid 8ut,of ‘the produce thereof ahd | Tm the -frst part of article 4, which -re- 
“of the said garden dulled Rambagan and | strains the „parties therein mentioned a 
“ather néwly*purchased and mortgage free- dividing, giving away, selling, pledging, 

„ lands acebrding to the said estimate of the mortgaging thg property for their piel 
g KI ° 





By the Ist article it was declared that the 
worship of Sree Sree Issore Samsoonder 
Thakoorjew of the homestead of Boroo, |- 
should be conducted accordiug to a certain 
estimate date 1st Pous 1238, ‘with the pro- |. 
duce of- the three ¢alooks, ticca aud other | 
lands, mentioned in a deed of gift of the 
said Nund Coomar Bose, deceased, dafed 
2nd Assin. 1232. 


The 2nd article directs that ‘ thg five 
“new talooks having been transferred in 
“the name of she gaid Sree Sree Samsoon- 
“der Thakoorjew, thesexpenses of- the food 
“ and clothing of the family, according to the 
“estimate @ated Ist Maug one thousand 
“iwo hundred and forty of the saff late 
- “ Nund. Coomar Bose should be defrayed 
“ from the produce ‘thereof, and also from the 
“ produce of the garden called Rambagan 
“ and other newly purchased free-lands, Te. 
“ and -that thosa who had no allowance 
‘* provided for them, should receive agr eeably 
“ to the. rates. of the said estimate of tha 
“ lst Matig one thousand two hundred and 
“ forty, and thereafter on the increase of the 
“family of any par ty, such addition to the 
& family should receive at that rate, and 
“ upon the death of such parties such, ‘allow 
“ancés should cease, That the names of the 
“ snid Sree Sree Samsoonder Thakoorjew 
“Sand Issore, the said late Nund Coomar, 
‘“ Bose as sebait thereof having been con: 
sé tinued in force in the three “talooks, &e., 
“in the deed of gift mentioned in the Ist 
` ¢ article of that proposal the names of thé 
'“ snid Gobindpersad Bose, Boiduath Bose, |. 
“ Rajkissen Bose, and Goluckuath’ Bose 
“ should be entered therein in the.serishta. 
“ of the Collector as heirs and jemmadars of 
« Nund Coomnar Bose, deceased, the Iate |. 
«« gebait of the idol Sree Sree Samsoonderj jew 
“ and among the five talooks newly pur- 
“ chased; -thee three .talooks, . yiz. Turruf 
“« Allypore,*Doorganugur, and Rangopola 
“ Radanugut will’ be fransferred ‘agreeably 
'4 to the directions of the said Nund Coomar 
“ Bose contained in a ‘letter dated’ 5th 
& Joistee one" thousand ¢wo- hundred and 
£ forty-one 'érom the nae of Boidnatli' 
“ Bose, and which said transfer to be made: 
“to the names-afid forms as doresnid, and 
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debts, the words “sons and grandsons and 
heirs are made usegf, if gin the latter part, 
which applies to the Worship of the Hiels,ethe 
words” grandsons of any of the said parties 
in the female line” are used, and not “ grand- 
sous and Aeirg in the female line.” A son 
of Ramdbun’s daughter Phoolkisseree might 
offer funeral éblatigns to Ramdhun, whilst a 
grandson gf Golucknath, througha daughter 
of Golucknath, could nat, I cannot say what 
precise object the parties had in view when 
they used the words grandsons in the female 
line, they. might have considered Golfcknath 
‘in making the arrangement -as standing in 
the place of Ramdhun his father; and as 
making the same arrangement which all the 
sons of Nund Coomar might have made had 
they been liviug. But it is unnecessary for 
me, in my view of the case, to determine the 
question whether the words “ grandsons . in 
the female line’ in that part of the deed 
excluded all: heirs generally jn the female 
line from interfering in the worship. 


I apprehend that Sreenath had an interest 
to try the question whether Radhanath was 
the adopted son of Muthooranath exclusively 
of the provisions of the 4th article. The 
deed does not merely provide for the worship 
of the idols, but also-for the maintenance of 
_ Nund Coomar’s family and of other members,» 
who on the increase of the family should be 
legal. heirs abd representatives, except the 
sous and daughters of daughters: of any of 
the said pargies incluging Golucknath. 


Farther, the 5th article of the deed pre- 
vides as follows :—“ ‘That for the purpose of 
“ providing for the future payment of the 
« Government revenue (should it happen so) 
‘of the eight talooks, old and new, above 
“ stated, and to meet the deficiency (should 
« any such-occur) in the worship of Sree Sree 
« Issorejew at the homestead’ at Boroo and 
« Sree Sree Brindabun, and to defray the ex- 
“ pences of the embankments, tugalees, or ad- 
“ vances to the ryots, and law-suijs ralating 
‘© to the talooks and changes for the food and 
“clothing of the family, ‘there should be 
“kept a fund in company’s paper to the 
‘amount of sicca rupess forty-five thousand 
“ from the eatate‘which should’ at all times 
‘$ be ready -and that such company’s paper 
“shold be kep§ in the names and form 
“of Gobindpershad Bose, Baidnath Bose, 
“ Rajkissen Bose, and Golucknath Bose, the 
“ heirs and jemmadars of Nund Coomar 
‘ Bose, deceased, the late sebait of Sree 
“ Sree Samsoondejew, Sind that sach sum 
“of sicca rupees fifty-five thousand should 





REPORTER. Rulings. 249 





“ be made up.as follows; sicca rupees sixteen 
“ thovsand and five hundred from the funds 
“ in Court, and which wêre then standing to 
“ the eredit of the cause and from collections 
“ from the arrears of the talogks and out- 
“ standing due on account of Jogns to the 
“ amount of twenty-eigh{ thousand and five 
“ hutdred rupees, which being invested in 
“ company’s paper would make the aforesaid 
® sum of si¢ce rupees forty-five thousand, 
“and that in the event of there happening 
“any deficiency, the above stated expendi- 
“ tures such deficiency should be made of 
“ with the interest of thut méney and pro- 
“ duca of the taldoks ;°ifeeven the interest 
“ of cuch.money and,produce of the talooks 
‘¢ shold not be adequate to make fp or meet 
“ such deficiency, then it shonld be pnid 
“ out of the principal stock, but that after- 
“ wards the company’s paper to the said 
“ amount of. sicca rupees forty-five “thou- 
“ gand should again be made up from the 
“interest of the money and produce of the 
“ talooks, &c. and that the company’s paper 
“of zhe said amount should be kept at the 
“ homestead at Boroo under the locks and 
“ keys of them the paid Gobindpershad Bose, 
“ Baidnath Bose, Rajkissen Bose, and 
‘“Golucknath Bose, and when the com- 
“ pany’s paper to the amount of sicca ru- 
“ peas forty-five thousand should have been 
‘© mede up in the manner befBre stated year 
“ after year the interest of the said money, 
“ the arrears and outstanding dues on ac- 
‘coant of loans (the above stated payments 
“of Government revenue, should it happen 
“go, the expenses for the worships of Boroo 
“ and Briadabun and for the feod and cloth- 
“ing of the family and law charges, 
“ should any be incurred, having been paid 
‘ off) the amount that should remain there- 
“ after, should be equally divided amongst 
“them the said Gobindpershad Bose, 
“ Boidnath Bose, Rajkissen Bose, and 
“‘Goluckuath Bose, and- that*.geither of 
‘c them nor their heirs should be at liberty 
“@o divide the principal stocl®, nor should 
“ apy or either of them be competent to pay 
“ hës or their debts gut of it, as,long af the 
“ family should exist, so long- should the 9 
“ company’s papew to’ the amount of sicca. 
“rupees forty<five.thousand be kept ready 


`“ for the purpose of defraying the expenses 


“o? the worsfip Sree Sree [Ssorejew of 
“ the homestead of Boroo, as her estimate 
“ lst Poos one thousand two huadréd and 


-“ thirty-eight, and-of Sree Brindakun and for 


*‘gipplying the .food, and clothing of the 
“ family according tothe said, estimate of 
> š a° A - 
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* the Ist Maigi one- cihoasand two ‘hundred 
“and forty ‘and paying the-déficiency of thë 
 Governinent revefue and'law charges that 
$ might be “necessary 5; and that until: ths 
A “ company’ Sq paper. so to be deposited 
‘ds aforesaid should amount to sicca rupees 
e forty-fiye thousgnd,, the. profits of the 
“several *thlodke arising after the. move 
“ stated expengitures being made, should not 
* be divided by any,one but reser ved- -to“niak8 
“up the said sum of siċcà rupees forty-five 
s: “ thoùshnd in company’s paper, and ‘that 
‘* until ‘the fund would amount to sicca rupees 
“ forty- five thousind in part of thè -sicea 
“ rupees forty-five théusand above nlluded’ to. 
“the expenses of the worship of-the` said- 
‘Sree Srée Issór rejews should ‘be -prne in 
* the reduced senle in conformity . with -the 
“* expenses incurred in the ‘year one ‘thousand 


ir ‘two, hundred and forty-four.” pip 


- By article 28 of the deed-it was àppoint- 
ed that Gobiùdpershad baving taken -up’ bis 
residence-at Boroo should personally” manage 
the- business ; in case of his refusal’. or mis- 
management, Boidinath was to mariage, ind 
80 on, in. like mannér, Rajkissen,’ Goluck: 
nath, ‘Sreenath;~thé plaintiff, .Huronsth, 
whoever: sliculd be'the'elder of the- fainily, 
the 28th-article also provided’ for’ -the hold. 
ing of cert vin- offices under the deed. 


. If Radhanath Bose were lawfully adopted 
he would be the legal heir-aud personal’ re: 
presentative of Golucknath within the mean: 
ing of the 2rd article, and would also as thé 
heir of Golucknath, not being the ddughter 


of a’son, be entitled to divide any surplis - 


after settingeaside’ and keeping- up thé 
45,000 rupees in company’s paper avd 
paying the . expenses provided” by ` the 


Sth article. -Sreenath, the plaintiff. there: 
foré, æ the heir of Boidinath - and. as 
_managet under tlie deed'had an interest in 
showing that Radhanath was not the héi? ‘of 
‘Golucknath,* or ‘entitled to maintenance 
under “the deed or to divide any surplis 
after setting” apart ‘the 45,000 rupees®in 
` com any’s paper and payin 
penis provided for by ‘article . Sreenath | 
$: managey would be saa in paying‘a 
sum of money to Radhanath, if he uwas: not | 
` the son of Muthooranath; apd as such’ ike, 
heir: of ` Goluckuath. Consequently, he had 
‘an interest in having it detèfmined - whether: 
the’ adoption were valid or-not, 
è. 


Farther? if “Radhanath were the legally. ; 


adopted son’ of Muthooransth, h8 «would, if, 


‘he had been adoptdd in the life-time of} 


Nund gontas, have taken an equal share. 












me “other eex- | 


with Gobucknath as heir’ of “Muthooranaths 
It is by no«neans glearethat upon his adop- 
tiom ‘ife Valid, he did not’ become entitled to 
contest the ‘deed: so far as ib affected one- 
half of what passed under the conveyance 
from- Golacknath, and -whethér he -did -not 
become eatitled to an equal, share with 
Golucknath in the’ pyoperfy of Nund 
Coomar Base, the common ancester. “Mac- 
naghten’s Hindoo Law, L 10 paver 
Durpana, p. 1040." 


Therefore, ‘adenondealy at the construc= 
tion-of the 4th Article, Sreenath had in my. 


opinion, the right to dispute the validity of 


the adoption of Radhanath. 
Without determining whether Mr. Justice 


‘Norman or Mr. Justi¢e ‘Sumbhoenath Pon:’ 
dit was, right äs to the construction of those 


words “ grandsons i in tlie-female line” in the 
4th article, it appears to me that Sreenath, 
when he ‘commenced his suit, had a right 
to question the validity .of -Radhanath’s 
adoption.: Having that right- independently. 

of the'ikr atnamah from Phoolkissoree’ 8 SONB; 
L agree ‘with -Mr. Justice . Sumbhoonath 
Pundit. that the statute of limitation didnot 
apply. The’ appeal must, therefore, bê- heard 
upon thy. merits. © +. , i 
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The 24th July 1867, 


ee SO anes ` Present: 


The Hon'iig H. V. Bayley and J. B. Phear, 
E ai ga ` Judges. 


Occupancy (for 12 " Years) Section 
% . GAX "of 1859. a 


Case No. ‘401 of 1867. 


Speatit Appeal’ from a decision passed d by 

Moulpie Anwar Ali, Principal Sudder 

_ Ameen of Tipperah,. dated the. 14th 

' Deeember 1866, reversing. a decision 

assed, by Baboo Greesh .Chunder Roy, 

Budder Moonsiff is that rials abd 
the lst May 1866... .. 


Kaleo Kishen Biswas (Plaigtft Appellant , 


“vers us 


Sreemutty Jankee and others (Pefendni 
a j Respondents, f 


t 
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, Baboo Khetternath Bose for Appellant.: It-also. appears, fiom., the. finding of the 
first, Court (seemingly acquiesced in bythe 
Lower Appellate CourtPthat Raj Chunder 
constructed buildings -and .planted gardens 
on the leasehold plot,.sind -that, in ;fact the 
lease awas, granted to him for- the, sole, pur- 
pose cf enahling him to pii on the plot 


by the construction. of ‘a lodging-h8use: 


lit siew of tlrese facts, I am of opinion 
that che subject of- this pottuh ‘was not 
“lanc” within the meaning of Act’ X of 
1859, °and ‘that consequently neitlier the 
defen tant nor her husband could be consider- 
ed in respect qf their Secupition of this 
plot as“ a. ryot who has” ‘cultivated or held 
land” within the. werds’ of Sectipn | 6- In 
my jidument, the occupation | intended to be 
proteeted by-that Section, is- occupation’ of 
land considered: ‘as: the subject of agricul- 
tural-or horticultural’ cultivation and, used 
for parposes incidental, thereto; such ds for 
the site of the homestead, the ryot or Malli’s 
















_ Baboo Srecrath* Banerjee for, oe. 
* ‘Respondents. ` ` 


The occupation Intended to be protested by Section 
6' Act X of 1859 ig occupation ‘df land, the subject of 
agricultural or horticaleural cultivation, and .used for 
purposes iftcidental thereto, and doo? not include 
occupation the main object of which , is the dwelling- 
house itself, and where the cultivation of the soil, if 
any there be, i is, entirely meee thereto. ® 

Phear, J.—Īn. this suit the Manut seeks 
to have it declared that he is entitled, under 
a lease from the zemindar,.to the possession 
of certain land océupied by” the defendant. 
There does not seem to be any contest be- 
tween the partiesas to the authenticity “of 
this lease, although it ‘is suggested that it 
wiis executed, not for the. purpose of passing: j- 
a teal interest to. the plaintiff, but- to enable 
the zemindar behind ils, cover to bring this 


suit of ejectment against the defendant. p SHAN zt inoludes ogcupatiow. the main object 


“whers the cultivation of the soil, if auy 
there be, is entirely-subordinate to.that.. I 
chad ceeasion in the case of Khellut Chunder 
Gho% versus Umirto reported in the- Ist 
‘Volume of the Indian: Jurist, New, Series, 
426. to consider this matter very fully, 
;and-I see no renson now to alter the opinion 
whic 1 I then -expressed. 
j Ít seems to me, therefore, that’ the provi- 
The Lower Appellftte Court o on. this state sions of Act X of 1859 “do not apply’ to this, 
of facts has held that the. defendant. has*a eaten : and" thiuk’tire case ought’ to be: sent. 
right of pesneney under the provisions: of |i back to the Lower Appellate Court, in order 


Section 6 Act. X of 1859, mud on this ptiat t may determine: whether the defend- 
ground alone has dismissed the plaintiff's | 


suit. 1 


The defendant is. widow. of one Raj 
Chundér Biswas, who ‘on the 24th-dJoistee |' 
1258 F.'S: obtained .from’ the zemindar a 
pottah of the- same plot of laud for a term 
of ten years. At the expiration of this term,: 
he held over for a period of some five or six 
years more, when he died’ leaving his widow |: 
in possession. ue 


[whiz sh it is admitted subsisted up to ‘the. 
| timé of the granting - of plaintiffs lease by 
Henson of thé holding over’ after the ex- 
| piration of the pottah ` of 1258) has. been: 
duly put.an end to or not, and may give 
“ This ryotée pottah is executeg: ingfavor jjudg nent. a according to the result Of its fud- 
“of Sree Raj Chunder Biswas, inhabitant hS , Nae E 
“ob Nepaira, in Perguonah ‘Noognagifre, l Bayley, J.—I. concur in ‘considering ; ia 
‘within. my zemiudař, &e (setting out cêr- |:thig ease is not oħe’coming within the'm®nns. 
“ tain boundaries at length) : within these iog, of Section 6. Act X ọf 1859.. Thg 
* boundaries -n- lodging: ‘house basha- barge) terms of the potral» refer simply Ane solely 
‘gpottah i is: given to. you of: your lodging- |t bare ground. on, which a> ‘Dasiia-baree! 
“ house includiug Pearee Nultee’s house, as showd be tinde® It’ is’ not for bastoo snd: 
“ per above boundaries, for a. period of ten | other lands as nfizht-be i in an : ordtnary oul- 
“ years. from 1258 to 1267. Tipperah, ata | tivator’s s-pottah; but for, an exclusive tenure 
“ rent of eight annas Company per year, that 
“ is, for five rupees forthe whole -period. 


The pottah. granted to Raj Chunder, under 
which he held possession of the lund in 
question, runs hs” follows :- — 


‘land generally leased. to ryots and held- by 
“ You shall pay rent year by year, inethe, cu®- | them ag cultivators of the soil. -These rlote: 
we “ cherry ‘of the chuklla.” ` jare, I think, ous by- Seçtion,b. ` 


4 s e a bod 
e 


dwelling-house, and so on Ido not think - 


[of waich is the dwelling-house itself. and - 


pante lenaucy under “the plaintiffs lessor,” 


quite irrespective of the various softs of. 
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> | T The'24th July 1867. 


“ Présent : 

The Honte W.. S. Setoo-Karr and 
Dwarkhnath Mitter, Judges. 
BES ce, é ‘ a 
$ j ` - ` e P 
‘Noticé of enhancement—Distinct and j 
independen? holdings—Arrears at 

‘old rates. 
. e- A ' f 


Ş T : e ma 
* Case No. 613 of 1867 under Act X of 1859. - 


Special Appeal from a decision passed by’ 

` ‘the Offictsting Judge* of ‘Moorshedabad, 

` dated the 24th. December 1866, affirming 
- a decision passed by the Deputy Collector’ 
_of Pungeepore, dated the.7th July 1866. 


Beejoy Gobind Bural and others (Plaintiffs). 
hits 2 Appellants, > 
versus 


"o Jànnobee Bromonya (Defendant) 
. 
Respondent. 


“Baboos Sreenath Doss and Bhuggobutty 
Churn Ghose for Appellants, i 


' Baboo Kalce: Kishen Sein for Respondent. 


-A landlord serving notice of- enhancement under Sec- , 
tion 13 Act X, has no'right to consolidate distinct and 
independent holdings, without the consent of the ryot. 
The ryot oni the otier hand is entitled to a notice or 

. notices specifying the several holdings in his posses- 
sion, the mount of enhanced rent, he is liable to pa 
for each, and the ground of such enhancement in eacl 
“{nstance. “= * ` eee 


Where a lapdford’sclaim for arrears of rent at en- 
anced rates was dismissed in toto by the first Court, 
and in his appeq] to the Judge he advancedno claim for 
arrears at the old’ rates, he cannot in special apyfal. 

= object to thé Judge’s decision on thé ground that’ such 
arreams were not decreedsto him.e o ve 
i : ° 


es 


? Mitter; $.—THIS was g suit brought by 
the special” appellant for artears of rent: at- 
` enhanced rates’ after service @f notice undér: 

the provisiens of Section 13 Act X of. 1859- 

“The first, Court dismissed the claim hold- 

‘ing “that. the special appellant had failed 

to-.make out the, grounds: of enhancement, 


„relied, upon by- him. On appeal, :the Jùdge | 


- “fund that several: istinct and independ- 
ent jummas® ov. holdings were included in 
e i f, 


REPORTER. @ 
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the suit ;,that two of these jummas belonged, 





| to third parties ; ayd that, under such cir- 


cumsangés, which éreated great confusion 
in the pleadings, the plaintiff was not entitled 
to the decree he asked for. Against this 
judgment three grounds of special appeal 
have been. urged before us: ‘Is¢,. that the 
Lower Appellate Court should Have come to a 
more cléar apd distinct finding, with reference 
to the two jummas mentioned ‘hove; 2nd, 


-that it should have decreed the claim of the 


special appellaut, with reference to the other 
jummas°found to be in . the possession of the 
respondent ; sand, 3rd, that it should, have 
at least decreed such arrears as were due to 
him according to the old rates. ° ©. _ 
With reference to the first two grounds, we 
observe that the decision passed by the Judge 


‘is substantially correct. On referring to the 
y S 


notice of enhancement, we find that the 
separate existence of these holdings is eutirely 
ignored, and the ryot is called upon to pay 
‘a consolidated sum of .39 rupees 12 annas © 
and § gundahs upon.an aggregate area of 32 
beegahs 17 cottahs and.2 chittacks of land 
alleged to be-in his’ poseession. Such a 
‘notice is, in. our opinion, wholly illegal. 
The landlord: had no right to consolidate 
‘several distinct and independent holdings 
into one without the- consent of the ryot. 
The ryot on the other hand was clearly én- 
titled to a notice or, notices specifying dis- 
tinetly the several holdings in his possession, 
the amount of enhanced rent he was liable 
to pay for each, and th ground pon which 
such- enhancement was claimed in each par- 
ticular instance. There is-a total absence 


-of such spe@ification in the notice before us, 


and we are, therefore, clearly of opinion that 
it ig absolutely „bad in law. It has been 
contended before us that this.is mere tech- 
niefl objection. We entirely differ from such 
a view. For-aught that we, know -to thé 
contrary, some of these jummas might be 
absolutely protected from enhancemént, while 
the ofher$ might not. . What then would be 
thelegal consequences, under -such contin- 


‘geacy, ¥ all of them were lumped together 


and treated as -one entire holding? Instead 
of possessing some- jummas of a permanent 
and moWururee character, and others liable 
to enhancement, (only when proper ggountis 
‘for such enhancement are found to exist) the 
ryot would be reduced to the position of the 
holder of one singlé-jumma, the rents of 
‘which could be always enhanced by his land- 
Iprd,. whenever heewould.be able to do so 
according to the rules of enhancement laid 
dgwn by the law. Then, again, supposing 


1867.] -` Civil 
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s that every one of these holdings ‘aere liable 
to enhancement, gt cangot be denied that 
the tenant in‘ this tase was at perféet biberty 
to retain-some of them, and to relinquish the 
others according to the provisions-of Section 
19 of the Act. This appears to be the chief 
-if not the only reason why the slaw imper- 
atively requires that’ such notices should be 
served in or before the. mouth of Chyet of 
the yea? previous to the’ year in which thé? 
proposed entiancement is to come into oper- 
ation. Was this opportunity given to him 
by the special appellant , by the® mode in 
which he has proceeded? Certainly not. 
Upon a perusal of the notice in question, it 
was not only impossible for the ryot to 
avail himself of any such opportunity, but 
it was, algo impossible to ascertain how and 
upon what grounds he was to meet his land- 
lord’s claim for enhancement with reference 
‘to the several jotes held and occupied by 
‘him. It has been said that the question 
regarding the sufficiency or otherwise of the 
notice has been already disposed of by a pre- 
vious ordér of remand passed'by the. Lower 
Appellate-Court. The grounds of this ad- 
judication have not-been shewn to us, but 
even if they were, we do not.think that we 
are precluded from taking up the question 
at the time when we-are finally disposing of 
the case ; more especially when. the tenant 
has been throughout contesting the legality 
of the notice, served upon him. With re- 
ference tthe third point -raised béfore us 
by the special appellant, we find that it*was 
never urged before either of the Lower Cofrts. 
The first Court dismissed his claim iz toto, 
and although he was the party-who appealed 
to the Judge, he did not .raise- it in any 
manner before that official, either in his 
_ Memorandum of appeal, or in the course of 
. this oral pleadings. On looking to the plaint, 
we find thaé the receipt of a.certain sum of 
money, the amount of which even is not 
specified, is admitted by him, and the record 
does not disclose anything with. reference 
to the amount that he would be entitled to, 
claim if the rent had been cal@ulateg ac- 
cording to the old-rates. To permit him 
at this late stage of the proceedings to take 
up this new objection, would bè to allow 
hin? to amend his whole case, and thereby 
to subject the ryot to additional trouble and 
expense ina litigation which has already 
proceeded to% harassing length. We dis- 
miss the special appeal with costs and in- 
` terest upon those coste:at the ratę of 12, per 
‘cent. per annum. . 
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The 25th July 1867. _ 
v ` Present.: 
The Hon'ble F. B. Kemp and, 
F. A. Glover, Judges. 


Execution of decrve—Sale of son's, 
right (to succeed his father)—Sec-. 
tion 205 Act VIII of 1859. ` 


° Case No. 122 of 1867. > 


Regular Appeal froma decision passed by 
Baboo Gunga Churn Shome, Principal 
dudder Ameenof Sarun, dgted the 30th 
datuary 1867. aot 


- Baboo Gour Surun Dass and others 
(Plaintiffs) Appellants, © 


versus 


Baboo Ram Surun Bhukut and others 
(Defendants) Respondents. 


Bcboos Unnoda Pershad * Banerjee and 
Hohesh Chunder Chowdhry for Appellants, 


Mr. R. E, Twidale for Respondents. 
Suit laid at rupees 5,446-3. 


The right of a son to succeed by survivorship to his 
fataer’s specific share of property, cannot be sold in ex- 
ecution of decree, such right being too remote. Section 
Q0E of the Code of Civil Procedure which specifies the 
kinls of property which are liable to attachment and 
sal- in execution of decree makes no,mention of contin- 
gert interests. The property must belong at the time 
to -he defendant. ~ fi r 

Glover, J—TH1s case was remanded by 
ths High Court on the 30th January 
1866. The circumstances sre folly detailed 
in the remand order, and it is needless to 
resapitulate-them here. ê 


e 
The order passed by this Court was to 
icclare that the sons of Ram Suhaye had w 
sent vested right in the ancestral pro- 
paty, which might be followgd by creditors, 
to the extent of the son’s shares, without 


waiting for the @eath of their Yather. 


And aviths regard to owe of the respond- 
erts, the oyly one who appeared, Sheo 
Sarun Roy, the case was remanded, in . 
order that the -Principal Sudder Ameen 
might find whether his purchasé of *Mouzah 
Packoondah included the réghts of the 
father Ram Suhayey as well‘as of his sons. 

d e 
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“words, ` whether, on 
that the sons’ own rights 


In other and clearer 
the supposition 


had already .been soldgaway ‘from the judg-||. 
interests’ of: 


ment-créditor,, the contingent 
these sons. in their father’s share had or had 
< not been ‘sold atthe game time. 


| The Principal Sudder 
parently mistinderstoo ‘the order of reman®; 
and, has. gone into the appellant’s claim to 
sell the Persona rights. of his judgment- 
debtors in the three Villages Packoondah, 
Moneah, aed Pertabpore, in satisfaction ‘of | 
his. decree.” There was no necessity. for 
‘this, and’ the questions ‘between’ the decree- 
holder and ‘those who elitimed *to hold under. 
a ‘previous sale, would have been more 
properly ‘ent@rtained cat the . time of gen 


. tion, 


‘The. Court’s: ‘order was to cooiidek sie 
‘Surun’s’ eclaim to escape. the, appellant’s 
decree iz toto on the ground ‘that his pur- i 
chase included. - the: rights of. both:.father 


‘and sons in Mouzah Packoondah. ‘This point,: 
the ; js Lower Court ‘has altogether’.omitted to |; 


enquire into.. As, however, we have all-the, 
evidence. necessary to decide the question, 
. we think it better to do. so, in the shope of 


preventing further litigation; ‘between, the: - 


parties. g : 
. There are tworquestions involved :— ` 


a ) 
survivorship. to .a - father’s, specific share of 
a.. property. - be: “subject to. sale in -execu-. 
tion ne decree? and ` ; 


: In this pucceular case, did ` 
ohter of 'the- sow- 
the. - respondents ° include, their 
succeed to this'share ? $ 


Jii is, admitted: that the, shar és of - >o sons, 
the © _judgment-debtors, were sold -to the 
vespondénts long before thé sppellants ‘got 
their “decree,” and - that the” only property 
left in. the family is the share of Ram, 
Suhaye, the father. 


On the finkt, ‘tsue, we are of opinion- thaw 
such an interest” -is „$00 remote.. to be, thy 


subjecPof sale, `- z 


* Section 20% of the Code: of Civil -Proce- 
dure specifies the various kfnds of. ‘property. 
which. are liable ¢o attachment, and sale iu 

‘ execution of decree, but, these must . at the, 
time’ belong. "to the defendant ; there is, no 
méntion s of contingent interests. 


“ihe 


rights 


% 


Tn. e” -present, case, tle- interest sought 


to. ‘be elnimed aB. an asset’ of the judgment. , 


debtors, vis - tig right- te siogeéd': by survi- 
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: ancestral ‘estate. 


‘|:teeover his senses, 
Ameen has ap-, 


‘sons have already disposed* of theirs: 


‘Can a son’s right to” ‘succeed by | ex 


which were sold toi!” 
to- 


And *here 
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vership to Ram Subhye’s share in the 
This is- manifestly a 
-contingency of the ntost dêubtful kiud. The 


debtors miy- pre-decease their father ; -uny— 


that’ father himself, supposing | “him” to 
or his guardian for’ 
‘him if Ram, ` Suhaye still, remains’ insane, 
“may dispose: of the share by- aale, as. the’ 
The 
‘éhare „belong? to Ram .Suhaye absflutely, 
‘and he may -do what he likes with:it: It 
is- not a property which must in the course: 
of natureedeseend to his heirs, bot which 
may do soif Ram Suhaye chooses to retain 


it till his death. 


In the case -of Koonj_ oer versus 
Kummul Kooer: (VL Weekly Reporter, 34). ` 


| it-was decided: by a Division Bench of this, 


“Qourt that the rights’ of a s-calléd revei- 
sioner, that is, ‘of one’ who would sucteed: 
‘as next heir‘ if he were alive atthe time, 
-óf the death. of-a Hindoo . widow, | could not, 
‘be sold in exedution of: decree. : , 
The present case is- much stronger. ee 
„Hindoo widow’ lind only. a life-interest . 
the property, -wherens Ram Suhaye may 
deal’ witli iis share'as/he pleases: 


We think, therefore, that the “appellant's 


Hi elaim to have his judgment-debtor’s contin- 
gent rights in Mouzah Packoondak sold in’ 


exetution, must be refused: 


e 
‘The same 'Temarksii as those already nna 
‘in respedt;of Mouzah Packooidal e apply to. 


| the-8aleof the sons’ right? in Ram “Suhaye’s 


shafe- i in: Mouzali Moneah., 


T both these- mouzahs,-. there is tio 


interest remnifing to the Judgmont-dehtani 
whicli; tlio- Judgment-er editor ean sell, - : 


This being 80; it will be“ unnecessary. for 
us “to« consider the second point raised i ine - 
appeal further than to remark that the sama 
atgument’ would. apply to both”. objections. * 


-IF the sons have no. rights. that ‚can be.sold 


inthe share” of their father Ram Suliuye, 
it, ' follows that- the ° former sale ’ of ‘their 
“riots amd ` interests” could ` not.. haye- 
inclu led those. rights. f - 


- There remnaiĝs the inouzah. of Portntipore: 
‘we think that! the Principal. - 
‘Sudder Ameen was wrong, This mo@zah 
was undoubtedly the properly, so far as 


| their respective’ shares went, of the judg- 


‘ment debtors, and, as such. might have 


‘been put up for sale, suliject to any lien 


thas mighé have beet previously imposed: 


„upon it. > H 
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The Lower-Court had nothingsto do with 


the validity or otherwigesof the zur-i-peshgee. 
The tind, undoubtedly, — belonged . to the 
judgment- ‘débtors and should - have been 
put up’ for sale, with notice that the rē- 
spondent .clhimed to have n zur- i-peshgee, 
lien upon it, leaving them to establish their 
claim if called Upon to do so. 


Oak “order on this appeal: Will, thetefores 
be that, as regards the claim to sell the 
debtcr's contingent ‘rights in -the Mouzahs 
Packoondah and Moneah, the’ “appeal” is 
dismissed with costs. 


And as regards Pertabpore, the Principal 

_ Sudder Ameen's order is modified, that is, 
to say, that.the appellant may bring to 

-sale his debtor’s interests in that mouza 
subject to any lien that may be proved to 

` éxist . upon it. The Principal Sudder 
Ameen’s finding as to the validity of the 

zur-i-peshgee ‘will not be a’ judgment bind- 

ing on the appellants, or prevent them or 

any one else from contesting the point, 

should they’ deem it advisible toedo 80.- - 


On this portion of the claim the appellant 
will get costs. i 


The AeeJuly 1867. 
A A * Present E l l 
e aF e- A ; e 


i The Hon’ble W.-S. Seton-Karr and °- l 
Dwarkanath Mitter, Judges. 


Pro-emption—Mahomedan’ Law. f 

; Case No. 717 of 1867. 

. Special Appeal from a decision ‘passed by 
the Judgè of Patna, dated the 16th 
January 1867, affirming a decision pass- 
ed by the Sudder Ameen of that. Dis- 

. etrict, dated the 12th February 1B66". 


Mussamut Ladun (one of the Defendants) 
. Appellant; e` š 
i é versus . 
' Bhyro Ram (Plaintiff), Respondent, 
Baboo Tarucknath Sein for Appellant: . oe 


Baboo. Poorno Chander Shome for ° 
“Respondent; 2 > 


À Ki ° 
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Ir a suit claiming a right to .pre-emption,, where it 
was found as a fact that the sale had not been co: npleted, 
and ‘that: there had not beea ‘cessation of the vendor's 
righ. it was “held that, whet! her under, the ordinary prin- 
ciple ‘which relate to contracts of sale, or under the 
principles of Mahomedan Law, no right could arise in 
favo~ of the pre- emptor. . 

TLe privilege of shufa refers to casés in 1 which the 
sale has: been actually, completed by the extinction of 
the -ights of the vendor. 


*Seton- Karr, J.—T ae fasts found in “this 
case are, in the Judge’s' language, that the 
sale was måde on the -6th of September. 
1868; ten'days afterwards, or on the 15th, 
the plaintiff claimed his,right to pr e-emption, 
but on the following, day, the parties to the 
sale ‘annulled the same by a petition , to the 
Registrar, with wlfom the Judge says the 
deed of sale then lay for the purpose of re- 
gisrration, and no sale was carried out. It 
fur-her appearsthat, at the time the petition 
wae .presented, registration had net been 
completed. There is nothing to‘shew, vor is 
the fact found, that there Had - been any ' 
acceptance on the part of-the vendee.: Yet 
ov 1his'state of facts,-both the Lower Courts 
have upheld the plaintifi’s right to pre-emp- 
tion, holding‘ that it- accrued before what 
they term the cancelment of ‘the sale, and 
apparently thinking. that the arrangenient 
betaveen -the parties “by which matters re- 
verted to their original, status, operated as a 

vew sale in favor of. the pre-pmptor, 


` The first Court has alluded generally to 
passages of Mahomedan-Law Books in’ sup- 
port of its opinion, but without quoting 
those passages with precision or in detail, 
On appeal before us, after hearing the appel- 
lanz, we called upon the respondent’ 8 pleader 
to aupport the decision of the Lower Courts. 
Tha, Hedaya, Volume, I, Book XVI, page 
362, was quoted, but the doctrine there laid ` 
down refers only to parole sales effected 
without formal deeds. The passage in the 
8rc Volume, Book, XXXVUI, page 598, 
if anything, i is against the i@spondent, for 
it s there laid down that the pre-emptor 


| @arnot ‘claim his pritilege if. before taking 


persession, . the vendee resile - from: the 
purchase ; and the, privilege’ of shuffa ‘sub- « 
secuently declared to be estab plied to hg 
pre-emptor, refer8 to cases in which the sale 


ehas been actuglly - -completed by the extinc- 


tioa of the rights of the vendor. 


-En the present case, heihei we ‘apply 
the ordinary principles which relate éo con- 
| trazts of sale,-.or whether we apply the 
pr inciptes of Mahomedan Law, the sale was 
not completed, and “consequently no right 
car -arise in favor of the pre timpior. The 
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‘following passage from Baillie’s Digest of 
Mahomedan Law, page 505, supports this 
- view :—“ The seller and purchaser may 


“declare that the sale. was invalid, or n, 


“tuljeea, or wish a condition ‘of option to 
“the seller,*and their declaration must be 
f àccepted ; 3. Which baing the case, there 8 
“ nosroom for a claim of pre-emption, for itis: 
i “well ‘known that, to found such a claimsit 
‘his necessary that there be an entire, cessa- 
“tion of the seller’ s Tight for a valid cause.” 
And our Views on this subject are fufther 
‘entirely i in accordance with a case decided 
on the 12th of May 1864, by, Justices Steer 
and Levinge in ‘spécial ‘appeal* No. 1304 
of 4863. ` In the ‘case 
before us, the -ewhole 
reasoning of the 
Lower Courts is founded on error, and on 
an asgumption- that the sale had. ac- 
tually taken place, which, from the very 
facts found, clearly is not the case. On the 
facts really found, the language of the Judge 
that a sale was made, and that it was after- 
“ wards annulled, is clearly erroneous, and 
his deductions are not sound in law: Pos- 
session had not passed ; registration had not 
been completed ; ‘the vendee had’ net ac- 
cepted the purchase; the right of the vendor 

_ was not extinct; and the bill of sale had not 
been delivered. . Under these circumstances, 

` e . -< . 

no right of pre-emption could” possibly 
arise. 
The decisions of both the Lower Courts 

are therefore reversed as erroneous in law, 
the plaintiff's suit is dismissed, and this 
appeal i is decreed with all costs and interest, 


* See SutherÑnd’s Re- 
__ ports for May 1864, p. 219, 





. The 26th July 1867, _ - 
Present : 


The Hon’ ble F. B. Kemp and F. A. Gloyer, 


? Judges. . 
l Abuse—Démages—Right of suit. ° 
Case No. 425 of 1867. 
ajular Appeal from a dceieion pind by 
Mr. A. Abercrombie, Judge Dacca, 

~ dated the 2lsé February 1867. 


Gour Chfinder Patootunded (Plain) 
Appellant, 


a i j PErSUS a 

2 e 

Mr. A. L. “Clay, Deputy. Collector and Joint 
; Magittrate, (Defendant) Respondent. . 


jena gains are no@injured thereby. 


profession as a mooktear. 


not injured and otitraged, - 


; Babso Chunder Madhu’ Ghose 
‘for Atppellaat. 


- No one for Respondent. 
, Sait laid at rupees 1,580. 


An action will lie for damages on actount of abuse 
received even though plaintiff's “professional posigion 
e ° . 

Kemp, J—Tuts was a suit for damages, 
the plaintiff alleging that the defendant - 
abused Him, and, thereby injured him in 
character aud reputation, as well as in his 


`- The Judge finds upon the face of the 
plaint, that the subject-matter of the plaint 
does not constitute a ‘cause of actibn. The 
plaint was, therefore, rejected under Section 
32 Act VIII of 1859. : 


The Judge quotes a decision of the iula 
Sudder Cour t, 18th, March 1852, Pear 
Buksh ‘Mooktear versus Principal Sudder 3 


-Ameen of Rungpore. 


The finding of the Judge is opposed to 
the decisions of this Court, and is clearly . 
wrong. An action of this ‘deseri iption will 
lie.’ The Lower Court will decide upon the 
extent of the injury done to the appellant. 
It does not follow that, because a man’s pro- 
fessional: position or gains are nét injured by. ` 
abuse received by him, that his feelings are 
` 


The decision quoted by the Judge i 
since been set’ aside, vide Weekly Reporter, ., 
Volume I, page 19, Moulvée Golam Hossein 
Khan, plaintiff, appellant.: The Judge is” 
referred to Volume VĪI, page 299, Weekly 
Reporter, Civil Rulings, and Volume Vi, 

page 151. ; 
The suit is remanded for trial, 


“The 26th July 1867. ` 


e- , seg 


e ° Present: E 
The Hon’ble Xk. B. Kemp and F., A, Glover, 
° Judges. . 


e- 
Limitation—Reversioner. e`” 


Case No.-551 of “1867, 
Special ‘Appeal from a decifion passed by 


~. the Judge of West Burdwan, dated the 


U3th Fepruary 186%, reversing a decision, 
passed by the Sudder Ameen of that. Dis- 
trict, datea the 8th Anges 1865, ` 


ae 


` dow fully represents the estate of her de- 
- ceased husband, and that it was. settled lawe 
. that adverse possession’ which bars her bars 
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a 7 
Ram Dyal Gossain and -others (Plaintiffs) 


“Appellants, . 
s R g e?: 
versus. | 


Kattyanee Degbia and others (Defendants) 
- Respondents. a > 7 
e~ : 3 
Baboos Juggatlanund.Mookerjee and 
Todisee Doss Seal for Ap#ellants. 


Baboos Issur Chunder Chucherbutty and 
Kishen Dyal Roy for Respondents. 


R e 
Adverse possession for 12 years against a Hindoo 
widow which would bar her right.of suit, is also a bar. to 
a suit by the reversioner brought after the death of the 
widow. : ls . 


Glover, J.—THis was a- suit-to recover 
possession of certain property. said to have. 
been held by one Onnopoorna, the widow 
of Mothoora, to whom plaintiffs say they. are 


nearest.of kin and successors. ~ 


The defendant pleaded adverse posses- 
sion for more than 12 years, as‘ well as a 
superior title by inheritance. : > 

The ‘Judge reversed the -decision of 
the first Court, which was in favor of the 
plaintiffs, on the ground that the defendant 
had been in possession for more than 12 
years, and that the widow had never held 
any possession at any time. 


` It'is urged in special appeal that the’ 


plaintiff's cause of action arose-on the death 
of the widow, and tlft no length of previdus 
dispossession ` suffered by.her would bùr 
the reversioner’s suit if it were brought 
within 12 years of her death. e 7 


A. Full Bench decision of this Court dated 
the 7th April 1864, Gobind Dossee versus 
Sham Lall Bysack, Special Number Weekly 
Rtporter, 165, has laid.it dowu that at wi- 


the heirs also after hor., The teħdefcy ‘of 
our, Courts of late years has been to eleyate 
the position of. the childless Hindoo? widew, 
and to make her represent the estate “much 
more fully than was the case’ formerly. 


e As tho Judge has found as a fact that 
Onnopoorna never hid any posséésion of the 
disputed property, and that the defendants 
had that possession for more than 12 years, 
it follows from the ruling above quoted that 
the special appellants are barred by the 
widow’s disqualification,’and that ehis spe- 
cial appeal must be dismissed with costs. — 





S -The 26th July 1867." 


Presegt’: 


The Hon'ble. F, B..Kénip ‘and.F. A.-Glover, 
T: ` Judges..' e 


DA PEIEE CE of Indigo cop- 
thact—Clause 16, Saction 1 Act 
RIV of 1859—Instigator—Liquidat- 
ed, damages—Section 3 Agt X of 
1835. “8 . a 

x e e á $ 
.. Case No. 52] of 1867." 


Special. Appeal fr6m a decisiog passed by 
the Principal Sudder Ameen of Purneah, 
dcted the 29th November 1866, modifying, 
a decision passed by the Sudder Ameen 
of that District, dated the 30th June 1866. 


Meer Mahomed Kazem (one of the Defendants) + 
: Appellant, i 


versus 
Mr. A. J. Forbes (Plaintiff) Respondent. 
Mr. C. Gregory for Appellant. 
Bats Umurna Foss and foolsee Doss 
l Seal for Respondent. l 


A suit by an indigo planter against an instigator 
brought under Section 3-Act X of 1835 is governed by 
the € years’. limitation provided by Clause 16.Section - 
1 Acs XIV of 1859. An instigator can, under the 
former law, be made liable tothe extent of the damage 
and sustained; but a plaintiff in sucha case cannot 
obtain liquidated damages, calculated on the penal 
amount due by the .ryots under their contracts but. 
must prove the amount of damage done, , ~ 


Glover, J.—Tais was one of a number of 
cogtate suits to declare the defendants liable 
to damages on the ground that-they had 
instigated certain of the plaintiff's ryots-to 
refuse to grow the indigo for whith they had 
eqntracted. The damages’ weree laid at 15 
rupees for each beegah of land not culti- 
vated. ~ i 


} : ° ° 4, 

Te Court of first instance hgld that, tho , 
instigation was aot proved. - But the Princi-. 
pal Sudder Ameen on appenl decided the 
other way, and made the defendant liable at 
the zate of 15 rupees per beegah.” ` 


_ Thae first point taken in special appeal, viz. - 
-thaț of limitation, we overrule in gecordance 
with a decision of this Court ina precisely 
similar case, dated 28:8. May 1866, Mahomed , 
4 B e è vie ` 


“> o party. °-As, however, for Yeasons’ presently. 
, tobe given, we think that the special ap- 


‘_ Forbes, plaintiff, respondent, 5 - Weekly Re- 


_ iin the reasons given by, them. s 
- -iz The second objection is that the Principal 


- . Sudder Ameen, instead of. going upon there- 


t- been made to this Court. -We have no-doubt 


' . "Lower Appellate Court unecessary, we con- 


_ . « ported by any’ avidenée whatever and is. con- 


a “difficulty. of -proving- thé amount, ‘and came. 
- -into Gourt claiming the rate which was pay- 
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‘the present special: appellant denied his liabi- X 
lity altogether; and added that in any case, - 
even if- he were liable as®an instigator, -he 
„could not be ‘in a worse position than the 
ryots who had refused*to cultivate, ör ‘be _ 
made to pay more than three times the nad: 
vance made to them. 2s are 
' We think, therefore, that, athe special 
‘respondent: agmitted himself unable 0 prove 
. the amount of damage done, and dfd not claim 
the 15 rupees per beegah as a measure of that 
damage, he must suffer the “conséquences of 
his lache8, atid lose whatever benefit he ‘has 
derived from proof of instigation on the pat 
of the special respondent. ` i a 
` The -fourth ground of appeal need not be 
considered, it being involved in the third. 
We, therefore, ‘decree this appeal, apd reverse 
the decision of the Principal Sudder Ameen. 
with costs. Special appeal Nos. 520, 522, 
‘and.523 are in‘all fours with this case, and, 
„are. decided in the same way and for the same 
reagonus,- +... .. 


Kazem,, defendant, “appellant, : versus Mr. 





























„porter, 277, It was there held, and the judg- 
- ment was afterwards upheld in review after 
_ along. argument (vide 7, Weekly -Reporter, 
,401) that the®six years’ limitation applied.’ 
"Weare of tife same opinion-as the -learned 
„Judges whe passed those decisions and agree.) 


“eórded evidence in the case, allowed- his 
-mind‘to be misled. by-the decision of other: 
` and similar casee in Which'special appeals.had 


„thant the Principal Suddey Ameen was wrong: 
. in this. H® trented as evidence the. ‘general 
proof of ‘instigation, to-be found in other 
‘eases, instedd of determining the casé before 
‘him by the proof adduced by the complaining 


_ pellant must’ succeed “on another ground, 
“which will render any further action of the 





tent ourselves with noting the Principal Sud- | he 7 ee Shae A n eg, GS, 
~ der Améen’s error for his future guidance, and | 7 ` The 26th July 1867. ~. . 
do not remand the ease-to him for retrial. f 
a. - . i Present: : 
_ - Fhe Hon'ble L. 8. Jackson and. a 
».C. P. Hobhouse, Judges... 


"The: third objection is that the Principal 
` Sudder Ameén’s decision giving damages at, 
- ‘the raté“of 15 rgpees per beegah is unsup- 
trary to law. ‘By Section 3 Act X of 1836, | 
-we observe, an instigator. can be made liable 
„to the éxtent of the damage'sustained ; but a 
plaintiff suing under that Act cannot obtain 
liquidated damages, calculated on the penal 
amount due by the: ryots- ander, their con-'| -_ 
- “tracts. - The plaintiff în this case abandoned 
` his claim to. reeover-the amount of .damage: 
-under Act'X of. 1836, on” account-of the 


Inheritance? ree 


oT gts s pa ec - ©.. 
,e . - Case No. 48 of 1867.. 


oS Pa we 


Sova 


Special Appeal frma decision, ‘passed. by ' 
. the Principal Sudder “Ameen of Mid: 
‘napore, dated the 24th of September 
1866, reversing a decision of the Moon- 
- siff ‘of that “District, dated the’, 28th 
". March 1866, 2 * 2 0 0 e Te, 
able to ‘him-by the ryots who had broken.|CbYt2 Mytee and another (Defendants) 
“their contr@ets. This, we'-think, he wasmot) .-. eo: Appellants,’ w i 


_ entitled: te dp, without proving that that): ` ° Wee Oe 
sum représented thé amount of logs sustairied La Rs eae a 
, by hin ; and ns he has maderno attempt “in|” ® Lukhee Churn Patnaik (Plaintiff) `> 
Agthis case to prove what damage he has sus- ai Respondent. `~ : 
+ tafned, we tink that his syit’ must fajl, It: ge ike, ee Gk > 
18 contended by his pleader tht the other side| Mr’R. ‘T. Allan and Baboo -Doorga’ Dose 
in their cross-appeal to the Pifncipl Sudder| - =. “Duet for Appellants. ioe 


Ameen - declared ‘that no move, than ‘three, 
_times the amount of the indigo advances, 
could he. claimed, -and this he, construes into 
„an admission that the special. appellants are 
ready, to. ply this sum. But on turning. toi 
‘the record, we find thi% in the ‘cross-appeal,~ 
5 4 «ce iy : 


Mr. R. E. Twidale and Baboo Mohendro 
> ı Lall Shome for: Respondent.- 

cod i aad * . Biers car 

J 4 plaintif who sued on Mheritancé for the recovery 

of lands in the possession, not illegal or forcible; of dé- 

fendants, to the rents-whiereof it-was held in. a; previous 

° > ` i 


- > a e 
a en . 


= 


. whatever tọ the proper ty in question, n 


a 
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suit, in which he intervened; that he had not Sheet in nthe 
actual enjoyment, is bound to prove'us well his- title to - 
the estate, as his lineay desceng from,ar relation in such 
degree of. contiguity as woul entitle: hita *to part suc- 
cession to, the original acquirer thereof. ,-.A”.descendant 
‘of a brother, of the original acquirer, and a descendant 
not less than six generations~is not entitled : under 
Hindoo Law to, share of ‘the Property. 


Jackson, J—Ir seems to, me’. * quite clear. 
thay the decision of the Principal ‘Sudder, 
“Ameen4is erroneous. ‘The pla®natiff ‘Lukheeg 
‘Charn is the ŝon of „Kopi! Patnaik, whom 
he ‘alleges to have beei grandson on the | 
mottier’s ‘side of one Nofoo, arid” Noros he 


‘ alleges to haye beei linealky descended from 


Gobind, who is admittedly the Hirect ancestor 


of the defendauts ;-and he sues to ‘establish’ J 
his right “to'a moiety of the estate which ; ` 


descended from Gobiad, and which is im ‘the 
hands ofthe defendants. - The litigation 
commenéed by the- plaintiff intervening iu, 
an-Act X suit which-the defendants ‘brought 
against certain ryuts: for the recovery `of, 
rents. The plaintif intervened in that suit 
and alleged hiniself to bé in collection. of the. 
rents in question, but was held by the* Col- 
lector not to be in the .actual enjoyment of. 
the rents; and 
suit. 


It appears. to me “that - in such a suit as. 
this, where the plaintiff does not allege 
illegal or forcible dispossession by the defend.’ 
ants, it ia clearly his business to- prove % 
title to the estate, and (in case the: plea of 
limitation ghoutd be raised) to show- that he 
exercised ° his right within the requisite 
period. It does not appear that any .qwes- 
tion. of limitation was raised iu this case 
But the ‘defendants throughoug and, strenu- , 
òusly déniéd- that plaintiff had. any ` title 


That’ „being so, I think it was. clear ly ne- 
eessary for plaintiff ‘to prove that’ he” was 
lineally desgended, or else related in such 


_ degree of contiguity -as would entitle him to 


a part succession to the original acquirer of. 
the property. I find that he has ®ot proved, . 
uor does the Principal ‘Sudder Ameer find 
him to have proved; any thing of tho kind. 


The defendants have filed a` pedigrée of 
the family by which it-woald appear that 


the ~ plaintiff is... lineal descendant, n6t. of 


Gobfad, the original acquirer, bat of another - 
sou of Brindabuf, who was the father of 
Gobind..* yee ae 


Lthink it; ‘clear. that,’ if: shit ‘pedigree T 
correct, the plaintiff” 
brother, of the otiginal. acquirer, , „andè? a 
descendant’ hot less than six generations off, 
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“ané upon defendant’s 










sion, 


‘me that, i ina case of this description, 


he -therefore brings thia'| 


fight to-collect those rents. 


eani theréfòr 


a descendant of &-" 
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would not = entitled iby the Hindoo Law, 


nor is if contended that he would be entiiled, 
to.& share of thé ‘preperty. He does not 


‘attempt to show- that -his ancestor Noroo 
. was descended from Gobind. He says that 


he ivas à niémber of the same Hindoo family ; 
bjection that Noroo 
wee a` mére ‘cousin ‘ofi Doolfbram, their 
immediate progenitor; the- Principal Sudder 
Ameen observes that that “was only techni- 
cul. It. is: needless to, say, that that observ- 
aticy is ‘wholly incorrect, because the plaintiff 
world ‘have to prove~step by-step bis de- 
scezt-from the acquirewof ¢he-property. If 
he fails, to do that, he fails altogether. ee 


Then ‘a great eal’ is. said eof Blaintift’s 
poszedion and of his grandfather's posses- 
and evidence has been commented on 
wh.ch went to show acts of ownership ‘by 
Noroo; the great grandfather, It seems to 
such 
evilence as to’ possession, would be useful and 
recsivable. by tlie Court, merely as. corrobora- 
tive’ of ‘the plaintiffs tigle. and exercise of 
his rights. : 


er think therefore that; as no title: whatever 
waz made out in this case, the: Moonsiff was 
right in dismissing the suit, and the Princi- 
pal ‘Sudder Ameen “who reversed the déecisioa 
waz’ wrong. Therefore: _the special appeal 


‘must be allowed with cosis, ‘and ‘the plaintiff's 


suir ‘dismissed.- 


Hobhouse, J—I: concur with my | learned 
col sagué. . AS'T- understand’ ‘the ases it is 
iù this wise. nee: 


The ‘defendants in this Suit. sued üadèr 


i Ac X of 1859 to collect, rents from certain 
_ryets on, the estate. 


In that suit the present 
ph: intiff ‘intervened andsaid that he had a 
Then*the ques- 
tion of. fact was found. against the plaintiff, 
i. 2., he. was found not to be the persoa 


wha > had; as a matter. of fact,*collected the 
‘Ferts. , His . intervention was therefore set 
“Aside, ‘and a. decree given a 

de “endants. 


„tho: present 


ete, Toe 


ka 


` He then sued in the’ Civil Court to A 


that hè had a rjgist tọ eight annain | the.estate, 
“of course, tg collect’so much 


of thé réiits'of the estate.” The only ques- 


‘tia then’ wits whether he hatl or had not 


suzh a right: The ‘Court of first’ instance 
foand’ that he’ had ` not such arigitt. The 
Lewer Appellate Court found sigply that he 
hal pdédsgession,’ bat gaid nothing at all about 
ths rights: 
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ant, Motge .Chand; his“ son-in-law, WAS g 
appointed exegu tor, with gdirections- to hold. 
-it in etryst for the appellant and his co-de- 
visees until’ those debts: were pgid off. ` The 
appellant, alleging. that Motee Chand had’ 
been guilty -of various- miscosducts in the 
managemens of the estate, instituted. this - 
suit against him,- praying for this removal 
from his ofĝce as executor for obtaining 
an account from him ofall his réceipts and 
“| disbursements during the period of -his 
WEY as -n @ ~| executorship, and. for recovering certain , 
o Present? ~. | moùies @hich,. the appellant: alleged, had. 
The Hon’blé WY 8, Sotqn-Karr and ` | been misappropriated by him whilst acting- 
: ee oe, Í ‘-|in that capacity. The appellant further: 
e Dwarkanath Mitter, Judges. -prayed that the possession of certain'ch urs, 
i e. . | which Motee Chand shad fraudulently madé’ 
Ex-parte ‘decree — Reversal after re- 


over to his wife, Petum ‘Kooer, might be 
hearing—Section 119 Act VIII ‘of | decreed to him with mesne ‘profits, and 
1859—Section 58 Act X of 1859, 


‘: It seéms to me that :the real, point was 
-whether he*had or had not -a right, and it 
-has been very:clearfy shewn by my learned 
` colleague that he had no right at all." I con~ 
cur, therefore, that this appeal must be 
decreed,sandethe original suit-dismissed with 
' * costs. -` : ¢ ve : 



















ar 


The, 26th July,1867. 
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Petum Kooer was also made a defendant:in. ` 
‘the’ cause. Petum Kooer did ‘not appear 
in the first instance, but-Mootee Chand did 
|and'defended the action. | On the 31st July 
1866, the Principal Sudder. Ameen gave a- > 
decree to the appellant against both the ‘de- 
fendants. -Motee Chand remained satisfied’ 
with this decree, but Pettim Kooer appeared,’ 
and on the 30th of April 1866, filed an’ ap- ` 
plication to the Principal Sudder Ameen,- 
praying for a rehearing of the case, upon the 
ground that the notice of suit had not been 
served upon. her.” This application: was ` 
granted in ' August 1866, and Petum Kooar. 
was permitted to file her written sstatement, 
whtch she did on the 30th- September. 
folfowing. In this written statement, an” 
objection -was~taken for the first time that: 
the appellant's suit. could not be proceeded 
with, inasmuch as he had improperly joined 
together ‘two’ distinct cnuses. of action. 
against two different individuals. The: 
Priueipal Sudder Ameen has held this*objece 
tion to be good and valid, and. has accord- 
ipgly dismissed the whole suit of the 
appellant, reversing his- former decree passed 
on: thee 3dst “July 1866.: Against this 
judgment, the -appeflant‘has come up to-us, 
complaining that, assuming the objection 
taken. by Petum Kooer to be good and: 
valid, the Pringipal Sudder Ameen had” no 
juviggiction on the ground thereof to-reverse - 
his former decree against Motee Ghand,” 
which decre@ had become nal and conclu- 
sive according. to law:so far as he.was-con="- 
cerned. On referring to the provisions of 
Section 119 of-.the Procedure Code, we 
‘fiud that that Section does- not contemplate 
that, on af application being preferred by” 
one out of several defendants, against whom' 


Case No. 52 of 1867. 


„Regular Appeal from a decision „passed. 

' ` by the Principal Sudder Ameen of 

_. Backergunge,, dated the Y5th December. 
1866. . ; 


a Huro- Krishno Doss (Plaintiff) Appellant, 


ra . I 
7e versus -~ 


Motee Chand Baboo (Defendant) Respondent. 

f ‘Baboo Mohinée Mohun Roy for Appellant. 
Baboo Doorga Doss Dutt for Respondent. , 

. Suit laid at rupees 18,860-18-11-6-2, 


When a suit has been decreed-against several- defend- 
‘ants, and one of them, who was. not present at the 
hearing, oBtains a re-hearing and files a written state- 
ment in which for the firat time the objection is taken 
that the suit could not have been proceeded with, inas- 

< much as plainly had improperly joined two distinct 
causes of action ‘against two di erent individuals, th z 
Court is not justified in re-opening-“the whole case. 
Section 119 Act JIII of 1859 does not contemplate thp 
setting aside of that portion of the decree in such a case, 
which refers to the other defendants. Section “58 Act 
X of 1959 treated ds an aitthority by*analogy in such a 

\gase, and Section’l19 Act VIIL 8f 1869 interpreted. 
- @ . 


' Mitter, J’—Tue appellfinp before ‘ug is 
the’ uephew orrother’s sonof one Brojo 
Ruttun Dosg Baboo, - deceased, The latter 
had by his Sei will and testameńt dated 

- ‘the’ 14th of -Assar 1262, bequeathed a 
‘portion of ‘his ‘estate to the appellant, and 
‘the ‘remaintler to certain other parties mén- 
tioned . thereia. But éhe testator’s -éstate 

` being charged with some debts, the defend. 
e car 5 
e e 
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,8 judgment has been passed ex. parte, the 
. whole -of the forper -dgeree, s or speaking 
more corréctly, that Portion of tte -which 
‘refers to thé other defendants -in the or igi- 
nal suit, should beset aside. If it were 
otherwise, guava injustice might be donė to 


-the plaintiff. -A plaintiff might gucceed in: 
obtaining a dbcree’ against, a large number of 


defendants after ‘undergoing considerable 
trouble and’expense, and one of the defend- 


ants cast might afterwards come forward. 


and get the whole decree reversed on the 
ground of a .purely- technical objétion to 
the suit, as has been the casé in, the present 
lustance. The appellant’s pleader cited to 
us a case reported in the Weekly Reporter, 


Volume VII, No. 10, page 237. This.case- 


appears to ús to be in point. Itis true that 


this case Was decided upon a construction of 


Section 58 Act X of .1859 ; but as the lan- 


guage of that Section and of Section 119 


before alluded is very nearly similar, we 
think ourselves fully entitled to treat it by 
analogy as‘an authority. .The pleader ‘for 
the respondent, Motee Chand, referred. us 
to the provisions of Section 337, but: we 
have no hesitation in declaring that that 
Section has ‘nothing to do with the case now 
before us. The only difficulty we felt is 
with the words “shall appoint a day for 
proceeding- with the suit,” as used in ‘Sec- 


tion 119. “Rut we interpret’ these words to` 


mean that a day is to'be appointed for pro- 


ceeding wit) thé.suit so far as the defendant- 


who has applied to the Court under the pro- 
visions of that Section is concerned. In the 
preceding part'of the sentence, it is said 
* the Court shall pass an order eo set aside 
the judgment.” What is the judgment here- 
iu referred to? Assuredly, the judgment 
described in the very -first sentence of the 
Section, i. e. “ the judgment passed ex parte 
against a defendant who has not appeared.” 
I, therefore, “the law gives power to the 
Court ‘to set'uside this- judgment, and -this 
judgment only, we do uot see howéheeCourt 
can proceed to try the “ guit”: with reference 
to she other defendants as against whom “the 


judgment passed: has “not been set aside, | 


A contrary. construction, it appears to -us, 
would lead to the most serious consequenges. 
Bor instance, let us put the following case :— 
A plaintiff recovers a-decree agafust several 
defendants,, one of whom only had not ap- 
peared at the-time: of hearing. The other 
defendants remain. satisfied with the decree, 
and the plaintiff recoveys-from them a. large 
portion of the claim decreed to hitt, ith’ 
by -voluntary paymeuts on their “part, or by 

Š e 
ma 


judgment- passed againsy him. 





r-| would be in favor of its bet 


enforcing his-decree “against them according . 


to tha mode prescribed by the'law: The 
defecdant, -who had noteappeared at the first 
trial, then comes forward- and satisfies the 


Cours. that there are good grounds for allow- 


ing him to ask for the reversal of, the ex parte 
Would the 
‘Cott be justified in re-opening® the whole 
casg, even with reference to, the defendants 


who had voluntarily, or by process of exe- 


cution, satisfied a large portion of the decree 
passed against them. We do nothink it 
would. Holding this view of tho cnse, we 
reverse the judgment of #the*Lower Court so 
far a3 the defenf@ant Metee Chaid is con- 
cerned, and charge bim with thë full costs 
of tl is appeal. 


The original judgment of the Principal 
Sudcer Ameen against: him will stand goud. 
ee a pa 


The orth July 1867. 
Present. i 
The Hon'ble F. B Kemp and F. A. Glover, 
Judges. 
Enheritance—Mitakshara haw. 
Case No. 48-of 1867. 4 


Regclar Appeal from-a decision passed by 
_ Beboo: -Nurottun Mullick, | Principal 
Sedder Ameen of Bhaugiulpore, dated 
the 24th December 1866. 


Eirthee Singh (Plaintiff) Appellant,” 


versus . 
a e 


Museamut Sheo Soonduree’ and the Collector 
of Bhaugulpore, ‘on behalf of, the Court of 
Wards (Defendants) Respondents 


e 
Mr, C. Gregory and Bubo Onookool 
Chunder MoShgrjec* for Appellant? 


Baboos “Kishęn o Kishore Shose 
*Juggadapung Mookerjes for Respondents, 


and 


Suit ħid at rupees 8, 365. 


Hirdoo families are re governed ordinarily eby ¢he law 
of ther origin, and not of their domicile. In the case of 
a Mifikshara‘family residing in Bengal, the*presumption 


law, until proof were given of its _ having, adopted” raal 
law oœ? its new domicile, | 


governed by Mitakshara , 


_ Glover, J.— 


tree’ will assist 
“pleadings i in. this suig. ;— 
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. Pifthee Singh,” plaintif, sues to recover: 
pessession of Talook Sunkurea, a joint. 


ancestral: property, as hei? by survivorship 
of his nephew ° Durbejye. Bis gllegations 
are that the talook, 
his ancestors as nankar, was ‘settled by. the 


Collector in 1840 with his father Someer,. 
from whom it descended to’ his family ; that, 


he; 'Pirthes; 'as' a son of Someer, enjoyéd 
this property “joiutly, efirst with his: brother 
Manik,’ and e afterwards with hiš- -nephéw- 
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— TuE following “geneglogical 
the . nae of the 





‘| son;.he was not: legitimate ; 


ef Sheo Soonduree was,- 


previgusly held- by- 


` Rulings: [VoL VIIL 


Durbejye ; that on Durbejye’s- death during’ 
the Sonthal ‘rebellion, he, became by the law. 


-of igheyitnrice: the-séle owner ‘of the estate, 


Durbejye’s daughter, Sheo Soonduree, being, 
entitled only-to maintenance. . 


Pirthee Singh ‘adds that othe: Court : of 


“Ut 


| Wards having “taken possession of the estate 


us belonging to Sheo 
brought hig suit to 
against both. 


The defendant, Sheo Soonduree, pat in a 
written ẹstrntoment admitting the plaintiff's 


Soondtiree, he has 
_ Teeover, possession 


‘}elaim to the „estate and asking permission 


to compromise the suit on the basis of ‘each: 
taking an eight annas share of the property, 
adding that the plaintiff was willing to consent 
to such: compromise. Sheo Sdoonduree ‘also 


‘| objected to tlie aétion of the Court of Wards. 


She declared herself of full nge and married 
to a husband, who was perfectly able - ‘to 
manage her property’ 


The Collector, as Court of Wards, defend- 
ed the suit on the following grounds i—i) 
that Pirthee, Singh was not the son, -of 
Someer Singh ; (2), —that if he were ` the, 
and, (8) —thint 
by the custom of the family, the ancestral 
estates descended in the elder line, and that 
, therefore, ' entitled to 
the property left'by her father Darbelyes" ‘of 
which she has been’ always i in possession. Ho 


The Principal Sudder “Ameen fixed ‘thg. 
following issues :— ăž . ce 
oak): Is Pirthee Singh the son fagivimata: 


, 


' Jor “illegitimate of Someer Siogh ? and | 


(2). Does the law of pr imogeniture: pr ez 
vail in the family ? : 


‘He left the first issue ddai. why “it 
is not easy to conceive, as the .disposgl:-of it 
adversely to the plaintiff would have at onde: 
ended the-case) ; and, on the second, ‘found. 
that, from the. time. of Jye-Singh’s son. 
Tribogban, the family property had always 
descended entire to the eldest son, and. that 
the eustom of primogeniture was, therefore, . 
est @blished. He foundalso that guoad the. 


succession, there was no diference be-: 
tween a sgn afid a daughter, and decreed in. 
favér of Sheo Soonduree. so - fe) 


e 
ı His judgment proceeded on the ground- 
that the tenure was essentially a ghatwalée’ 
one ; that such tenures descended whole and | 
undivided in the eldest branch of the ‘ghat- i 
‘wal’s family ; ; and-that there was proof ` on 
the record -that- the proper ty” had’ “been ‘ 


1 throughout-held by the eldest_son, boginning 
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=e 
from:Triboobun down to Durbejye, to:' the 
exclusion of the-yoynger. branches, and--that 
the custom pleaded ad, “therefore, ko :e8- 
tablished. pk tae 

Pirthee Siagh appeals, urging, 


(1). ‘That there is sufficient “proof that 
ie is the legitimate son of Someert ` z 
* (2) That the estate is not. held “as a” 
ghatwale® tenure, but iş an 'ordinåry revenue 


paying mehal settled with Someer in 
1840; and — 
(3). That. there is rio proof whatever | 


of the custom alleged to’ ‘prevail in Jye 
Singh’s family. 


will be.as ‘well to dispose of an objection 
made at the close of the argument, by Baboo 
Kishen Kishore Ghose. on behalf of the 
Court of Wards, to the effect that the estate 
in dispute beiag situate in what was former- 
ly a Bengal zillah, viz. Beerbhoom, and 
subject quoad matters ‘of’ inheritance to 
Bengal customs, the plaintiff could not ‘un- 
der any circumstances claim’ more than one- 


half of the estate left by Someer Singh, and | ` 


that his suit’ for the’ whole ` was necessarily 
bad. 


On this we o observe that . Pirthee Singh, 
who, in common with all the par ties, is a 
resident’ of Zillah Bhaugulpore, in bis plaint 
distinctly | claims under the Mitakshara Law 
(which is admittedly the law of the family), 
for he describes himaglf as a ‘member ‘of the 
joint undivided family of Someer, living 


with the other members ‘in commensality, - 


and on no other ground, could he claim by 
right of survivorship to succeed ‘to the entire 
family estate. Under the Bengal Law, Sheo 
Soonduree would be her father’s heiress: and 
take an eight annas share in the whole.estgte, 


Pitthee ‘taking the other half ; but under. the: 


Mitakshara, she would be. entitled to main: 
tenance only,: Pirthee taking the whole. : 


There can: bé no doubt’ that thes plaintiff 
claimed’ under the law of tis family, ind no 


objection was ever taken to his abili to*do. 


so, until as we have said ‘above, it ‘was 
started ‘at the eleventh hour in aera Uau- 
dèr. such circumstances, it would‘be efor the 


respondent to show very: distinctly: that the- 


family of Someer kad submitted themselves 
tothe Bengal law of inheritance, and had 
given- up their gwn. And_as there is no 


such allegation. anywhere on the record, we. 


. think that the respondenj’s objection as to |? 
the extent of the Blain if’s claim” may ie 
at once overruled. |, | : 





We come now-to the question’ of “! ‘legiti- 
macy ”: We- have: not .had tha advantage 
of tha Lower- Court’s decision on this ‘point, 
and nust- examine the evidence for our- 
selves. The respondents. have filed a peti- 
tion of cross-appeal .under Sedtign 348 ob- 
jectirg to the omissign by the Principal 
Suder Ameen of this most ° important 
‘issug. 


® The appellant examined several witnesses, 
amongst them the spiritual guide of the 
-familzeand the priest who performed the mar- 
:viage ceremony between Someer Singh and 
Pirthee Siugh’s mother, find two kinsmen of 


‘| Somer, 
Before going into the a asii case, it | 


He also laid grest stress on ethe admis- 
‘sion ine Sheo Soonduree’s written statement 
that he was the legitimate son of his father 
Somear, and entitled as; such to succeed to 
his property. i e 

Wa do not consider that this statement of 
Sheo Soonduree can be ‘received as evidence 
in ths case. She is a ward of Government, 
and was not, therefore, capable ‘of putiing 
in sny written statement binding either 
herself or her guardians. Personally, she 
has wo locus standi in this suit, and can only 
be keard through her legally constituted 
guardians. If the: appellant wished to benefit 
by her knowledge of the facts of the case, he 
should have called her as # ‘witness, and 
have examined her in the usual way. ` 


Or behalf of the respondent, it is con- 
tended that the evidence in support of the 
marrage of Pirthee’s mother to Soomeer 
Singh, is altogether incredible ; that the so- 
calied offiviating priest is proved by, his own’ 
statements .to have been an ignorant man 
unab e even to repeat the muntras of mar- 
riage; that the woman herself is proved to 
have been of low origin, the niece of one of 
Sooireer’s ‘menial servants ; that she never 
lived with Someer at his family-house at 
Gundowa, and was never treated by him 
as his lawful wife ; ond, that therg is abun- 
diht evidence to prove that Pfithee-.Singh 
was,"he son of one of Someer’s many concu- 
bines, aud that ‘she Was never. emarrie to 
him. - e as 

' Aftet goiùg thrSugh all the. ‘evidence’ in 
titis case, and hearing Counsef on both: sides,- 
we ere of opinjon that the marr igge of the 
appellant’s mother with ‘Someer Singh is 
BEN proved. : 


” The first witness, . Jngobundhoo Gossnin, 
is the: appellant’s gogoo, -and his father 


-| was Someer..Singh’s gooroo. . „He wasin a 
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position, therefore, to. give valuable evi-| the-respondent. This witness:says first,“ I 


dence -fromhis intimate’ connection with 
‘the family. He-states distinctly ‘that Someer 
Singh married the appellant’s mother: in 
1248 or 1249 B. S, and that he was pre- 
‘gent. at that marriage, and he names several 
members of the: $ mily who were also 
present’ at? the ceremony. , This witness, 
we observe, was the gooroo of the decenged 
. Durbejye, . the*father of the respondent, 
and indeed seems to have been more or less 
éonnected with the whole. family. „If he 
speaks truth, there can be no doubt that 
Someer did mawy appellant’s mother, His. 
evidence is corroborated by that of Mohima- 
nund Chuckerbutty, - the Brahmin who, 
performed “he marriage” ceremony, and by. 
that of Soojan and. Durbar who are ktnsmen 
and relatives of the family. 


The, first of these witnesses has been much 
objected to onthe ground of his admitted 
ignorance, for he himself allows that hè 
does not know all’the muutras of marriage: 
We do not see ‘the force of this objection ; 
for as ‘there sre several. forms of Hindoo 
marriage which are equally legal and bind- 
ing, it is sufficient if'there be proof that 
some -one of these was gone through. 
Marriage, according to: Hindoo custom, is 
rendered’ irrevocable by the “ ceremony of 
gift,” the gift of the . woman that is, to her 
intended husband by some member of her 
family qualified to make the gift ; and there 
is clear evidence on the record that the 
woman was given away by, her father. 


But the proof of Someer’s marriage to the |: 
appellant’s mother, - does not rest solely on 
the evidence either of the spiritual guide 
or of the officiating priest. . There are the 
depositions of Soojan Singh and Durbar 
Singh which corroborate that evidence. 
These Svitnesses are relatives of Someer 
Singh,- and assert that they were present 
when the magringe took place. They could 
have no possible object in foisting an’ 
illegitimate spn into the family estate 3Qn 
the contrary, it is but natural to suppose 
that ghey would do their bêst to keep kim 

A out, ‘unless ‘they fully ebelieved that his 
mother wasemarried to thejr relative. 


‘Then, ” therg is the evidence ‘of’ thg 
woman’s uncle .Soojan Geerte. "By itself, 


nö doubt, ie would not go“ foe much, Soojan™ 


being’an interested witness; but taken. with 
the rest of the evidence, it adds- weight to 
the appellgut’s case. 


- We may add to ‘this the evidence of a. 
hostile witnegs,—Narain Singh, examined for- 


‘property of their father ; 
‘with such children. 


kriow that. Someer had o 
of Manike ; “if hê Rad more wives, I would 
have Known of it? He then says, “I 
cannot say, whether the mother of the four 
sons of Someer (the appellgnt’ s mother ; 
—of the four sons, Pirthee is the only surviv- 
or) was married to him or not}? and again, 
a illegitimatg - children do*not succeed te the 
I shoulf not eat 
I can dine with the 
plaintiff” (é. e., the appellant). 


It se€ms tolerably clear from -this wit- 
ness’s evidence that he. considered. Pirthee: 


wife”-(the mother 


| Singh to be a legitimate son of Someer Singh. 


There can be no surer test of a Hindoo’s 
feeling | certain of any person’s caste or 
position than his réadiness to eat with him. 


The evidence for the respondent i is gene- 
rally to the effect that Someer Singh: kept 
many concubines, of whom Pirthee’s “mother 
was one, and that she always lived apart, 
and did not dwell in the family-house. 


One of these witnesses, however, Bissen 
Dharee, admits that the plaintiff's mother 
wus styled Chota ' Ranee,: a* -term ` which’ 
would be ordinarily applied’ to a younger 
wife, and never to a concubine, 


_ Aud of the'other two, one was herself a 
kept mistress of Someer, and the other a 


„cook: who, on being pressed in cross-exa- ` 


mination, admitted that his information 
ag to Pirthee’s mother’s position å dn Someer’ s 


‘hotise was only” hearsay.* 


‘We have, therefore, a str ong body of e eyii ` 


-dence circumstantially detailed, and corro- 


borated to fome extent by the, principal 
witness for the. defence, to the fact-that 


/Someer Singh did marry the appellant’s 


mother. Whilst the direct evidence against 
it istultogether of a negative kind. > °. œ 


But we are told that the eircumstances 
df*the case themselves disprove the marri-. 
age. Now, what are these circumstances ? 
They consist in the alleged facts that the 
bride wag a woman of inferior. position,ia 
life? and that she was never allowed to 
reside in the family-house at 'Gondowa. ` 


The fisst point may be conceded. 
uncle’ of the woman was apparengly. a 
peadah in Semeer Singh’seservice, but this 
of itself would be, nothing. Iil-assorted . 
marriages are common.. engugh’ all over .: 
the world, and the parties to-this marriage, 


“Tit must’ be remembeged, were. inhabitants” “of 
th® jungfy. hill tracts of the Damun-i-koh, . 


and, Someer Singh, -though called-Rajah, 


The - 


` 
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was in reality nothing more than „a petty 
hill chieftain, ig 
‘customs of: the more cifilized distvigts..' He 
would bejust the mau to carry out his 
wishes in the matter of marriage. in defi- 
ance of all questions of equality; at .all 
events, mere: disparity of birth can never 
be a sufficient reason for distrusting the 
evidence in support of the marrage. 


The same remarks apply to the choice 
of a residence, and it may also be that 
Someer did not wish to bring his second 
wife, a person of inferior ratk, into 

_ Contact with his first, and that his keeping 
` the two apart was to prevent family quar- 
rels. ae : i 

That Pirthee.Singh’s mother was inafter- 
years, aud,for a very long period, an inmate 
of the family-house in company with 
-Manik’s wife, there can be no question. It 
is said by the respondent (7.'e. the Court of 
Wards) that she was so received-out of cha- 
rity, but of this there is no proof’ what- 
ever. 

On the whole, therefore, we are disposed 
to consider it proved tbat Pirthee Singh 
was the legitimate son of his father Someer 
Singh. : 


We now come to the question of custom. 

The Principal Sudder Ameen has held 
that the estate now.in dispute was held by 
Jye Singh’s family as a ,ghatwalee tenure ; | 
and that ag ghatwalee tenures descend in j 
the elder line, he has treated certain evi- 
dence that one son only in each generation, 
amongst the many borii to the family, was 
held out to. the world as the owner, as con- 
clusive.proof that- the estates of Jye Singh 
descended by custom from elder son to! 
elder son, and that the younger branches of 
the family received nothing but a bare main- 
tenance. 


Now, we can find ‘no proof whatever’ ofe 
this, and we may observe that very distinct 
proof indeed would be required ¢o Yivert 
property from the regular line of sucges- | 
sioh. e è ` 

In the first place, there is no proof that} 
the tenure ever wasa ghatwalée ane. That 
if isnot so-now admits of no doubt, for®-in 
18409 the Collector of Bhaugulpgre resumed 
the estate as invfilid nankar, and made a 
settlement of it.at the usual rates with the 
party.then in po&session,-viz. Someer. 


To prove that the tegure (consisting, it, 
must beremembered_of 105 mouzihs) wis 
ghatwalee, the Principal. Sudder Ameen 


° / bi 


e 
s 
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has referred to a tepott by a: former Judge 
and Magistrate, of Bhaugulpore, ‘Mr. Su- 
ther and, made. in ‘the year 1819. This 
piecs of-evidence, if it were receivable, 
would have nothing to do with the present 
stairs of. the-estate, but it ddeg not prove 
that the lands in dispuge were ever ghat- 
waks even in Mr. Sutherland’s opinion, for 
after all, only 22 villages are set down in 
Belputia Tuppah as ghatwhlee ; the great 
numer of villages, 124, are said to be 
nanka lands violently usurped bye-Someer 
and-is uncles. ` ' 

But were it proved tlfat the mouzahs now . 
in disputo were at sonfe previous date ghat- 
wales, with a rent reserved in the shape of 
Poliee gervices, it is quite clear hat, since 
theil resumption by the Collector in 1840, 
the nature of the tenure is altogether 
changed, ond that they now form parg of a 
regularly settled mehal: paying revenue to 
Government. The Principal Sudder Ameen 
is of opinion that ‘a tenure does not lose 
its o-iginal nature by the assessment of æ 
Govsrnment revenue upon it,” but this-is g 
manifest fallacy. Rent-free lands, of 
lands held in requital of certain services, 
are eltogether changed from the very nature 
of’ tEe casc when rent‘is assessed on the one, 
and payment in cash demanded from the 
other, in lieu of services which the State has 
dispensed with. j : 


The appellant can clearly derive no benefi 


in proving the custom, from the allegatiot 
that the tenure was.a ghatwalee one. 


Aad what other evidence is there of this 
custcm of primogeniture ? ° i 


One witness certainly does say that Someer 
sućceeđed to the chiefship on the death of 
his ‘father to the exclusion of his hrother's, 
and another speaks generallysto tlre fact that 
in hB part of the country, eldest sons exclude 


yourger ones. 7 


This -is the only evidence in sapport of 


“thA custom, whilst against it isthe fuct that 


thetommon ancastor and chief Jye Singh held 
near-y three times es many méuzahs as the 
plairtiff claims,-a fact which canguly be ex- « 
plaiced by. admitting thatthe property had 
Veen divided amongst the otter members of 
the family ;.ang if this be admifted, what. 
becomes of the assertion that the whole 
estate descended always to-the eldest gon ? 


-+ Thon we have also an admissi made by 


Somzer Himself beforeghe Deputy Collector 
that his uncles. were in possessign with-him. 


€ e 


aa 


2 
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The Principal Sudder Ameen has endea- 
vored to get over the effect, of this damag- 
ing piece of evidenee by supposing that the 
admission was made falsely by Someer to 
avoid .the assessment of his villages, and, 
therefore, say$ the Principal Sudder Ameen, 
it is not binding. e need hardly express 


` our entire disagreement with the Lower Court 


on this matter. 


X e a” 
Lastly, when the resumption proceedings 


-were commenced in 1840, Someer, Soojan, 
Manik, Pirthee, Huree, Kishen, and Rultan, 


a nephew of Someey’s, were’all jointly made 


© defendants ` without any pbjection being 
taken by Someer that he was the sole owne 
under the family custom. 


o 


_ Taking all the evidence into consideration, 


wwe have no hesitation in, declaring that no 


such custom as that advanced by therespond- 
ent is proved. ` aN om 

As, therefore, the appellant is declared to 
be the legitimate son of Someer, he is entitled 
‘ag survivor in the joint undivided family, to 
“get possession of the ancestral estate., His 
grand-nieée, the respondent, will: only be 
entitled to maintenance. i 


The Principal Sudder Ameen’s decision 

is reversed with costs. These will, under 
the circumstances, be paid out of the estate 
at present in the hands of thè Court of Wards. 





The 29th July 1867. 
Present: 
°. The Hon’ble,L. S. Inckson, Judge. 


Judicial’ Commissioner in Non-Regu- 


lation Psovince—Registration Law, 
` ‘4 


a Badhan Mahatoon, Petitioner. 


~ 'Balmo' Anund Chunder Ghose for Petitioner. 

7 e 
e "an appeal Hader Section 84 Act ZX. 1866 ,from the 
order of a Deputy Commissioner in Chota Nagpore, 


_ must be made to the Judicial Comntissiontr who exer- | 


cises the p Wrs of a Zillah Judge®in all the districts 
~ of that Division, i 7 
a 


~ Deputy Registrar.—Tuts is a petitiorr 
under the Registration Law, Sectioh 84 Act 
XX of 1864" - 


N 
LeO Y 
es 


REPORTER. 5 Rulings. [Vol. Vill. - 


The petitioner having presented for regis- 
tration a mourosee_pottah to the Sub-Regis- 
trar of Fazareebaugh, that officer refused to. 
admit if to registry, and recorded his reason 
for the refusal as provided by law. ‘ 


The petitioner then appenled to the Rè- 
gistray of Gazareebaugh, who yefused to di- 
rect the registry by the Sub-Registrar. | 









This petition is now presented to this 
Court in accordance with the proviso of Sec. 
tion 84, which lays down that, “© when the 
officer, *presiding over the District Court 
shall himself as Registering Officer have 
made any order appealed against under this 
Section, the petition shall within sixty days 
after the making of such order, be presented 
to the High Court. i 


The vakeel of the petitioner urges that the ` 
Registrar of Hazareebaugh is also the Deputy 
Commissioner ; and as he is the officer: pre- 
siding over the district, the petition, as pro- 
vided in Section 84, must be presented to 
the High Court,” &c. 


It is however open to question whether 
the Deputy Commissioner is the Presiding 
Officer over the district in the sense intended 
by the law, or the Judicial Commissioner, 
who in fact is in a Non-Regulation Province 
what a Judge is in-a district.’ The Deputy 
Commissioner in all Civil matters, answering 
simply toa Principal Sudder Ameen. in n 
Regulation District, should the Jgdicial Com- 


` missioner be held to be fhe “ officer presiding 


over the district,” this petition is wrongly 
brought to the-High Court. i 


e 

Besides, it would appear that this -petition 
was brought to the office after 5 P. m. on 
the last of the sixty days allowed by law; 
buteas the books had been closed, the mook)- 
tear was referred to the Deputy Registrar 
for orders for its reception. "The petition, 
however, was not brought to the Deputy 
Regisérare until the day after ; and, if the 
time-lost in taking*copies from the Lower 
Cofirt be not allowed, it is out of time. . « 


t 


I beg to refer the matter for the orders ‘ot 
the Court. ° ' 

‘Yackson, J.—It appears that the J udicial 
Commissioner of Chota, Nagpore exercises 
the powers of a Zillah Judge in all‘the dis~ 
tricts of that division. Thig Court is, cn- 
sequently, the principal Court of - Civil juris- 
diction in Chota Nagpore, and this applica- 
tion ought to have “been made before’ that- 
officer, : 
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` The 80h Jy 1867. ` the witnesses before that officer, and finding 
: a "h. that plaintiff’s one witrfess was outweighed 
©- Present?” : in cumber by the defendant, he reversed 
f : the decision of the Court of first instance 
- The Hon’ ble F. B. Kemp and F. A. Glover, | and decreed the appeal. | i 2 
Judges. e The Principal Suddtr Amegn appears 


to Lave decided upon the principle that the 
patty who brings the larger number of 
witLesses must succeed, forgetting the 
maxim, ‘testes ponderantur non numeren- 
tur.” The report of the Ameen® and the 
depssition taken by him are admissible as 
evicence in this suit under Section 180 of 
Act VIIL of 1859. ‘Ife Ameeu was direct- 
ed to enquire ints the fact of possession, 
as vel as title both of the plaintiff and of 
the defendant at the time of ouster, so, 
that it was clearly within the scope of his 
dutr to take evidence as to possessiog, past 
and present-up to date of alleged ouster. 


The decision of the Principal Sudder 
Amzen is reversed. He will receive the 
repcrt of the Ameen, and the evidence taken 
by him as evidence. Of course the 
Am3en may be examined by either party 
with the permission of the Court, touching 
any matters referred.to by him or mention- 
ed in his report. The Principal Sudder 
Ameen, after weighing the evidence, not 
on the side of the defendant alone ashe ` 
has done, but on both sides will pass a fresh 
dec.sion. Costs to follow the result, 


° ‘Witnesses—Report of, andgleposition 
taken by, Ameen—Section 180 Act 
VIII. 1859. i 


Case No. 536 of „1867. > 


“Special Appeal from a decision passed by 
the Principal Sudder Ameen of Purneah, 
dated the 28th December 1866, reversing 
a decision passed by the Sudder Ameen 
of that District, dated the Qst May 

. 1866. 


Shah Nuthoo (Plaintiff) Appellant, 
versus 


Ghunessam Singh and others (Defendants) 
Respondents. : 

Mr. R. E. Twidale for Appellant, 
Baboos Ugnoda Pershad Banerjee and 
Anund Gopal Paleet for Respondents. - 
Witnesses fire to be weighed, not numbered. - e 
The report of a Civil Ameen and the deposition tẹken 


- by him, are admissible as evidence under Section 180 
Act VIII. 1859. 





The 30th July 1867. 


Kemp, J.—Tuis was a suit for recovery 
of the possession of a ghat which the plaint- 
iff averred .was included in’ Mara Bound 
Hlazeepore leased to him, but ‘which, ,de- 
fendant claimed as appertaining to Luchmee- 
pore. j . o 3 

The first Court gave the plaintiff a decree. 
In appeal the Principal Sudder -Ameen Mr. 
W. DaCosta observes ** that the witnesses 
cited by the parties depose for the patties 
respectively, but that there was ground 

_ for giving the testimony onone side, pre- 
_ ference over the other, viz. thit plaintiff 
þrodaced in Court but one witness, the 
other having. been examined ° before the 
Ameen wlio could not'legally be deputed 
to record evideace aud make enquiries into 
the fact of past possession which was a 

_ point which required tẹ be proved by evi?” 
` dence heard in Court.” The Principal Sudfer 
Ameen refused to give any- weight to the 
report of the Ameen, and the eyidencé of 


` Present: 


The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. * 


Execution — Limitation -~ Decree of 
High Court. 


e 
Case No. 142 of 1867. 


e 
i ° Cary . " i 
Miscellaneous Appeal from ah order passe 
Ly the Judge of Tipperah, died the 28th À 
e Sebruqry 1867. - td 


Iskan Chundet Chowdh ry and°another (two 
of the Decree-holders) Appel lagts, l 


na versus eo 
ê : 
Jugodishuree Chow dhrains andeothers 
(Judgment-debto rs) Respowdents, 
e , 9 S K g A 
e é . 
` s 


, P l 
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Baboo Sreenath Banerjee for Appellants. Kisto Kant. Burgl, (Jugigment-debtor) 
P e i bd 


o. Appellant, 













No one for Respondents. 


° Following a pre®ious judgment rules that 12, and not versus 


8, years’ limitation applies to decrees of the High- 
Court, as being a Court estgblished by Royal Charter, 
Jackson, J.—Tuıs ‘was an application to.|’ 
enforce n dec?ee of the High Court 
dated 30th June 1863. Application to 
execute yas made to the Judge on the „27th 
Jane 1866, It appears that, in a copy of 
the decree supplied sto the petitioner, the 
13th of June had begn.entered by a elerical 
error instead ‘of 30th.- The Judgé, there-. 
fore, with reason considefing that the appli- 
cation was made ‘after the expiratitn of 
three years, declared ‘the execution to be 
barred. Jt is now represented to us that 
the err@r-has been corrected, and that the 
decree really was a decree of the’80th. We 
should not on this ground be able to reverse 
the judgment of the Court below, because 
that judgment was right upon that point as 
the ease stood... But then it has been ruled 
by a Division Bench of this Court in a ease 
reported at pnge.94, VI Weekly Reporter, 
that the limitation of three years does not 
apply to decrees of the High Court of Judi- 
cature, which isa Court established by Royal 
` Charter, and that 12 years is the -period of 
limitation. i 


Nistarinee Pebia and others (Decree-holders) 
Respondents. ° 


` (] bd 
Baboo Gopeenath Mooherjee for’ Appellant. 


Baboo Roopnath Banerjee for Respondents, 
+ eo 


The mere issue of ifotice in execution does not neces- 
sarily suffice, If the notice is not served, or if endeavors 
had not been made to serve it, that would indicate mala 
fides on part of the decree-holder and enable the judg- 
ment-debtor to plead that no bond fide proceedings had 
been taken within three years soas to bar the execu- , 


tion. 
e 


- Jackson, J—Ir appears to me that the 
Judge's finding in this case is insufficient. He 
merely says notice was issued. The mere’ 
issue of notice would not necessarily suffice. 
In this case the defendant challenges the. 
proceedings and states that the notice- was 
not issued, or, if issued, was never served. 
If the notice had not been served, and if 
endeavours had not been madé to serve ‘it,., 
that would indicate mala fides and not bona 
fides on the part of the decree-holder, and 
then the defendant would be enabled to` 
state that-no boné fide proceedings had been — 
tuken within three years. eae aie 
I think, therefore, that” the cage must ‘2o. 
baok to the Judge in order that hè may find 
distinctly whether the notice having been 
issued had been served, or if not served, 
whether prope and bond fide endeavours had- -> 
been made towards service. If he finds that ~ 
in the affirmative, then the execution will be . 
saved ; if not, it will be barred, E 
Hobhouse, J.—I concur. e ue, 


On this point, therefore, the Judge’s de- 

cision is erroneous, nnd must be reversed 

< with costs. The petitioner will be allowed 
to execute his decree. 


Hobhouse, J.—I concur. 


.* . The 30th July 1867. 


Present: 





The Hon’ble L. S. Jackson and e eThe 31st July 1867, _ 


e 
“©. P. Hobhouse, Judges. ee Present : A keg 
we . e. > * | TheHowble F. B. Kemp and F. A Glover, 
(Execution +- Notice «- Limitation — Judges. i , 
° p ings. e A : 
. ; Rona fde procgog s _| Chapter*XX Code of Criminal Proce-.. 
is e d —E tı eo. a 
Case*No. 18 of 1807. . oa r TEO oe . 
Case No. 639 of*1867. 


se es e . o ‘ 
. Miscellanous Appeal from an order passed 
-` by tite Jadgeé of Hooghly, dated the 23rd 
November 1866, reversing an order, passed 

by the Principal. Sider Ameen of that 
District, dated the 4th April 1866. 


Special Appeal from a decision passed by - 
Moulvee Nazirooddeen Khan, Principal 
© Sudder Ameen of „Dacca, dated the 28th _ 

December 1866, reversing a decision 
passed by the Moonsiff of that District, 
dated the 28th April 1866. A 

. es - 


2 e . 
a Py e e 
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Gooròo Chum Goof and others ; 
(Defendants) Appellants, i 


. versus 


Gunga Gobind Chatterjee (Pfaintiff) 
one Respondent. + 


Baboos Chunder Madhub Ghose and 
Ashootosh Dhur for Appellants. ` 


` Baboos Hem Chunder Banerjee and 
Bama Churn Banerjee for Respondent. 


Section 311°of the "Code of Criminal Procedure and 
the other Sections of Chapter XX of that Code refer to 
public thoroughfares, and not to private roads over 
which a right of way has been established. 


The owner of a piece of land between a village and 
the public road who allows his neighbour’s cows to pass 
over it on the way to pusture, does not thereby create a 
tight of easement over the land so as to deprive it of 
all value by rendering its cultivation impossible. - 


Glover, J.—WE see no reason to inter- 
fere with the Principal Sudder Ameen’s 
order in this case. ‘The plaintiff, apparently, 
owns a piece of land, bétween a public road 
and the village, over which, the cattle 
of his neighbours (nnd occasionally the 
neighbours themselves) have been nc- 
customed to make short cuts to their own 
quarters. The-land femained for some time 
uncultivated, but the-owner now wishes to 
put it under crop, and sued. to have the 
Magistrate’s order, requiring the passage 
to be thrown open, reversed. The first 
Court dismissed the suit ; but the Judge, on 
appeal, decreed the claim. There is a 
prelimifiary objection taken by the speéial 
appellant that po suit Jay against such an 
order under Section 311 of the Code of 
Criminal Procedure. But that, and the other 
Sections of Chapter XX of the CMe “refer 
to public thoroughfares, and it is quite clear, 
froh the words of the Magistrate’® order, 
that he did not trent this as a public -road, 
but-as a private one over whiche a right of 

- way had: been esfablished. e 


*For*the rest, the Judge has found, as a 
fact on evidence tiat, although cows have 
been accustomed to stray over the Jand, and 
also at times mên and women, there has 
been no such continuous and ancient user 
of the land by the publi® as would entitle 
it to be considered a common or publie road- 


waste land situated as ¢this is, allows his 
neigabour’s cows to stray over iton their 
way to pasture, that he thereby creates in 
them or in-their owners a sight of ense- 
‘ment over the land, the’ practic&l effect of: 
whig. is to deprive it of*all value by ren- 
dering its cultivation impossible. 


° Ws reject the special appe&l with costs. 

` : ; ° 
The 31st July 1867. 
` Present: : 


The Haw’ble F. B. Kemp and F, ‘A. Glover, 
Judges... |’ Mae 


be — Evidence—Sections 
i3and17 (EVI. 1862) Do BETA ON 
Iaw., s 


Case No. 621 of 1867. 


Speczal Anpadl froin a decision passed by 

- the Principal Sudder Ameen of Fureed- 
po-e, dated the Uth January 1867, re- 
versing a decision passed by the Moon- 
sif of Muksoodpore, dated the 25th 
June 1866. 


Bama Soonduree Dossia Plait) 
Appellant, 


versus 


Madhub Chunder Goohoo (Defendant) 
Respondent. : 


Baboos Sreenath Doss and -Bhngobutty 
Churn Ghose for Appellant. 


Baboo Romesh Chunder Mitter for 
Respondent. 
A hisbah-nameh executed before’ Act XVI. 1864 came 
into operation, is admissible as evidence, though not 
registered, Section 18 does not apply to deeds executed 


before 1st January 1865, and Section W- Contains no 
penaltr for non- registration. 


Kenp, J.—Txis suit hing@d ' “upon a 
hibbg-nameh. The issue clear ly shews, this 
whicL is to this etféct, “ Wwhethey the fro- 
perty in suit was actually made oxer to the 
plain iffsor not”, © . 

Tha Pringipab Sudder Ameén has refused 
to adnit this hibka-nameh as evidenge because 
it is, not registered. He quotes Sectious 
13 and 17, Act XVI of 1864 in support of 
his judgment. 

It ‘is admitted that the hibbg-nameh w 2 
executed before Act XVI of 1864 came 


way. “Nor can it, we conceive, be conteng- | into cperation, or before the J8t Jinuary 
ed that, begause an owner of a Patch of ' 1865. 


. , e ` 
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: f 
Baboo Kishen Succag Mookerjee for. 


Section 13 applies to deeds executed: on 
° e° Respondents. 


or after. Ist January°1865 and not to deeds 
executed before that date.” , 2 
Section 17 Gontains no penalty for non 

registration such as is contained in Section 
13, and mareover tiffs Section applies eqyal- 
ly to documents which must be registered 
if it issonght te make them admissible as 
evidence, as to documents the registration 
of ba s is optional. Section 17 simply 
enacts that if documents executed Before 
Ist January 185 aye brought for registra- 
tion after 12 monthg have expired from 
their date, they shall not be accepted for 
registratiog; for a document executed after 
lst January 1865, the time allowed ‘for 
registration is shorter, viz, 4 months after 
date of execution. See Section 18. > 

` Weo®%think that this document was admis- 
sible and remand the suit for trial.- Costs 
to follow result. ‘i a? y 

We may observe that-the pleader for the 

‘special respondent admits that he ‘is not 
` prepared to. support the judgment of the 
Lower Court. 

-| Glover, J.—I concur generally in. this 
decision. EE aon |i 
























Mere separation in mess is not sufficient to rebut the 
presumption of joint property arising out of a nucleus 
of joint property. e . 

_Dwarkakath Mitter, J—Tug point raised 
before us in this appeal sis that the Lower , 
Appellate @ourt having found. that the 
husband of the special appellant and- the 
defendants, ‘respoudents were separate in 
mess, that fact’alone is sufficient to throw 
the onus of proof on the defendants. ' We 
think that tfis contention is not ‘sound in 
law : mere separation in mess is not sufficient 
to rebut the presumption of-joint ownership 
which arises when there is a nucleus of joint ° 
property either admitted by the party plead- 
ing sole acquisition or proved against him 
by his opponents. In this case itis not 
denied that there was joint property. belong- 
ing to thé parties, and the presumption aris- 
ing from this fact can be no way rebutted 
“by the mere fact of separation in mess. The 
special appeal is dismissed with costs. "° ~ 


3 


The 31st, July 1867. 
€ 


The 31st July 1867. g 


` Present: 
The Hon’ble W. S. Seton-Karr and 
* Dwarkanaih Mister, Judyes. 


e 
Joint Hindoo family — Sale of pro- 
perty—Opus of accounting for con- 
. sideration-money. f 


Case No. 985 of 1867. 


Present : 


The Hon’ble W. S. Seton-Karr and 
` Dwarkanath Mitter, Judges. ` 


Joint property—Separation in mess— 
Onus probandi. 


Case No. 867 of 1867. 


` 


Spécial Appeal from a decision passed by 

" the Additional Principal Sudder Ameen ` 
of. East Burdwan, dated the 31st January 
1867, fhodifying,a decision passed by the 
Ludger Ameen of that District, datedethe 
27th January 1867. 


“Kgonj Beharee.Dutt and another (Plaintiffs) $ 


Special Appeal from a decision passed by 
the Judge of 24-Pergunnahs, dated 
the 17theJanuary 1867, modifying, a 

. decision passed by the Second Principal |. 
Sadder Ameen of that-District, dated the 
A ith April 1866." -° - 
e e. 


pn ; 
Banee Madhub Mookerjee, * heir of “Wooma 


Debia, deceased (Plaintiff) Appellant, * <4 Appellants -> 
à nn decus = j ^ versus i 
i : i : e. , 
, Bhugo bulty Churn Banerjee and others. Khetturnath Dutt and others’ (Defendants) 
(Defendants) Respondents, ° 6.3 Respondents, 
yo, : ae 
Baboo? Ktettur- Mohun Mookerjee snd Baboo Umbika Churn Banerjee for . 
Poorrto Chunder Shéme for Appellant. ° ° Appellants, z 
A ae e e e 
. e 


1867,] Civil ; 





: — 
Baboos Bama Churn Ranerjee and Nubo 
Kishen Mookerjee for Respondents 


The mere fact of the consideration-money for pro- 
perty sold by a, member of a joint Hindoo family, 
having passed out of his hands, does not relieve him 
of the onus of proving the source froy: which ‘the 
money came, of to rebut the presumption of joint owner- 

e 
shipe Se e 

Dwarkanath Mitter, 7—TueE special ap- 
pellant contends that the Lower Appellate 
Court has committed ‘an error in Iq in dis- 
charging the special respondent from tlie 
onus of proving that the property was ex- 
clusively acquired by his predecessor, upon 
the simple ground that the consideration- 

. money for the purchase passed out of his 
hands, We think that this contention is 
right. The respondent is bound to prove 
the source from which he says the money 
came, or in other words to satisfy the Court 
that the funds were really the exclusive 
funds of his predecessor. ‘The mere fact of 
the money having passed through his hands 
is not sufficient to rebut the presumption of 
joint ownership in a Hindoo family possess- 
ing joint property. Weremand the case to 
the Lower Appellate Court to retry it with 
reference to the foregoing remarks. 





The 8ist July 1867. 
Present: 


The Hon’ble G. Loch and 
Dwarkanath Mitter, Jadges. 


Notice of Enhancement — Section 13 
Act X. 1859 — Auction-purchaser— 
° Act VI (B. C.) of 1862—Ryot's eom- 
petency «to object to legality of 
notice. a 


Caso No. 214 of 1867 under Act&X of 1859. 


Special Appeai from a decision passed by 
the Judge of Purneah, dated the 22nd 
November 1866, reversiftg & decision 

° passed by the Deputy Collector of that 
District, dated the 12¢k October 1860. 


Lalla Singh (Plaintiff) Appellant, 


ver gus 


e 
Mussamut Bibee Reazoonissa (Defendant) 
-Respondont. a $ 


e e 
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-Baboos Greesh. Chunder Ghose and 
Debendro Narain Bose for Appellant. . 


“Mr. R. E. Twidate for Respondent. 


Under Section 13 Act X. 1859, a ryot served witha 
notige of enhancement, which silent abgut the ground 
of enhancement, is not liable to pay the higher rent. 


Ah auction-purchaser is no exeeption to the rule by 
which every landlord is bound to ascertain the: nature, 
extert, and conditions of his ryot’s holding before ho 
serves him with a notice of enhancement. elhe neces- 
sary -mformation may always be obtained by the land~ 
lord proceeding under Act YI (B. C.) of 1862. 

es o 


A ryot is competent tp onjeot to the legality of the 
notic2, even ina suit in which*he is plaintiff. 


Dwgrkanath Miter; J—Tan® special ap- 
pellant in this case isa ryot having a right 
of cccupancy. He instituted this suit to 
contest his liability to pay the enhanced 
rent demanded of him by his landl§rd, the 
special respondent, and the action is brought 
in the form of a complaint of excessive de- 
mai d of rent as-provided for by Sections 14 
and 23 of Act X of 1859. On the: 4th of 
July 1866, this Court had remanded the case 
to tae Lower Appellate Court, with instruc- 
tiora to retry it with special reference to some 
additional evidence which had been offered 
by she special appellant, but improperly ex- 
cluded by the Judge below; and also to 
investigate whether the notice of enhance- 
ment served upon the special appellant by 
the * special respondent, under the provi- 
sious of Section 13 of the Act, was good 
in law or‘ not. The Judge has now 
disposed of the case against the special 
appellant, holding simply that he has failed 
to make out a sufficient title to protect him 
from the claim for enhancement advanced by . 
his landlord, and-that the notice alluded to, 
thongh somewhat defective in detail and 
form, was good in substance. The special 
appellant has come up- to us urging several 
grcunds ; but according to the'vigw we have 
taken of the case, it- is necessary for ua to 
wolice the first only. Ho conepldins that the 
notice served upon him is bad in law, because 
it Coes not spetify the groundg upon “vhich 
his rents are sought to be enhanced; ando 
loosing into thatedocument whith is filed as 
jean 2xhibit ip, the cause, we -find that this 
cortention is perfectly sound. It states 
merely that the special appellemt should in 
-futare pay at the rate of 8 anuas per beegah 
upon an aren of 241 beegahs whioh hes been 
fognd by measurement to be in his holding, 
such a‘notice is in our opiuien utterly bad 
in law. Section 13 8f the Act stgtes most 
clearly that no ryot described sfergin -“ shall 


i ' `e 
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; : in 
contest his liabilitystg paPthe enhanced rent 
demandad of him, either by complaint of ex- 
cessive demand of rent, or èn. answer to a 
suit preferred against him for recovery of 
arrears of the enhanced rent” If, there-- 
fore, according to the provisions of Section 
13, he is “ not liable” to pay any enhanced 
rent, unless Re has been served wjthea notice 
as described therein, ard the Legislature 
allows him the alternative of instituting an 
action of excessive démand of rent, or: to 
defend an actiop brought against him for. 
arrears at enbanced rates, we do not see any. 
reason why he should bë competent to object 
to the legality of the notice in the one case,. 
and not in the other, the object in both cases 
being one and the same, ¿. e. “ to cpntest his 
Viability to pay the enhanced rent demanded ` 
of him.” Without going therefore into the 
other points raised before us in this appeal, 
we decree it with costs bearing interest at 
the rate of 12°per cent. per annum. : 


i 
be liable to pay any higher rent” for the lands 
in his possession, ufless a written notice 
shall have been served upon him, on or be- 
fore a particulgr time’also mentioned therein, 
“ specifying. the rent to which he will-be 
subject for the ensuing year, and the ground 
on which at enhancement of rent is claimed.” 
Now the notice pefore us is altogether silent 
about the ground of enhancement, and the 
special appellant therefore, not having been 
` served with a notice as described in the law, 
has every right to say in the language there- 
of that he “is nof liatfle to pay any higher rent 
. than the rent payablesfoft the previous years.” 
The Judge in the Cours below says that, 
until the sp8cial appellant come forward to 
contest the notice on the allegation that he 
held a mowrosee jote’ of 225 beegahs 9 
cottahs af a jumma of`19 rupees 1 anna 7 
-pie, “ iis difficult to say how the zemindar 
could serve it otherwise.” He means hereby, 
what. is now contended before us by the 
respondent’s pleader, that the respondent, 
being a recent auction-purchaser, it was 
impossible for him to know anything about 
the terms-and conditions according to which 
the special appellant was holding his tenure ; 















































The 31st July 1867. 


but we cannot see the force of suchan observa- Present: a 
tion. Every landlord is bound to enquire into The Hon’ble F., B. Kemp and F, A Glovër. = 
and ascertain the nature, extent, and condi- aa 2 seg ee 
tions of his ryot’S holding, as also the grounds ; Judges. K ga 


upon which he thinks himself entitled to de- 
mand an enhancement ofrent accorditg to 
ths provisions of the law, before he takes the 
very first step with a view ~to such  enhance- 
ment, or in other words, before he calls upon 
the ryot by a notice in writing to pay en- | 
hanced rents from the commencement of the 

- ensuing year; and we do not think that an 
auction-purchaser is an exception to this rule. 
Nor sre we prepared to agree with the re- 
spondent’s pleader that it is almost impossible 
for the landlord to aéquire the necessary in- 
formation; agd*ifin any case the landlord finds 
any difficulty, he is always at liberty to obtain 
it by proceeding according to the provisions of 
Act VIof 1862 passed by the Bengal Council. 
The r@spondent’s pleader pas also contended 

Shag, in a suit like this in which the special 
appellant or Tyot is the pl:fintitf, he ms no 
right to raise auysobjection to tha legality of 
the notice,-which he can‘do only when‘He is 
a defeudant fn a suit brought afainst him for 
arrears of rent at enhanced rates. This con- RE is 

. tention ts equally untenable with the precèd- |: Baboo Debendro Narain Bose for! 
ing. Sectign 14 of the Act distinctly lags |“ - Respondents. “<< 
down that any *under-jenant or ryot on An Appellate Court should take notice of all the : 
whom tha notice described in the preceding raed p ections argued before it, and not content it-- 
Section hag been served is at liberty “ to | ar ng, rane a general assent to a first C garean i 


Appellate Court—Procedure. 
` Case No. 598 SF 1867. ° 


e : 
Special Appeal from a decision passed by 
_the Judge of Sylhet, dated the 24th . 
December 1866, affirming a decision- 
passed by the’ Moonsiff of Lushkerpore;; 
dated the 22nd March 1866, -- es 


° Shumbhoonath Chowdhry and another - 
° (Iefendants) Appellants, | 3 


VETSUS ; er 


Prokash Chunder Dutt and others - ` 
e  C@laintiffs) Respondents. 


Baboos Gweesh Chunder, Ghose and" i 
Mohinee Mohun Roy for Appellants, 


finding, e 
e F . ie * 


e 


1867.] -> > Cigi 


J 
. THR WERKELY 





| Glover, J.—Piaintirys in this cnse sued 
to recover possession of “certain land partly 
by inheritange,, and partly by purchase. 
They alleged themselves .to have beon in 
joint possessian of the land till the year 
1264, when they were ousted by the defend- 
ant. ° ‘ . 


The defence was hostile poss@ssion since 
the year 1235 after partition, and a plea of 
limitation. i : 

- The Moonsiff considered that tha plaint- 
iffs had been in possession seme time before 
1264, and that they they were, therefore, in 
time ; on the merits, he found for the plaint- 
iffs. “A 7 

The Judge, on appeal, confirmed this 
decision, rémarking that ‘the evidence was 
meagre and unsatisfactory on both sides ; 
but that as the Moonsiff considered the 
plaintiff's witnesses respectable, he gave pre- 
pondernting weight to their testimony and 
dismissed the appeal.’ Í 


It is contended before: us that the Judge 
was bound to have decided the issue of 
limitation pleaded by the defendants. 


We think that this objection must be 
allowed. No doubt, the Judge does say at 
tle'end of his decision that, after full consi- 
deration of the evidence, he agrees with the 
Moonsiff, but he has not mentioned the fact 
that limitation was pleaded anywhere iu 
the body ofehis judganent, although he admits 
that it was one of the points raised befowe 
him in appeal, and has not attenipted to meet 
any oneof the.defendaut’s objegtions on this 
head, i ae 


We think that in a case‘of this sort, where 
the parties seeking relief have been-admitted- 
lyout of possession for eight years, the Jifdge 
was bound to give his reasons for believing 
them to be in time, at all events to state thate 
he had considered the arguments on the point 
and had rejected them. Jn the pr&enf case, 
it is impossible for any one to say whegher 
the Judge considered the question of limita- 

` tion at all. Itis much to be regretted that 
this want of clearness (if it be that the Lower 
Appellate Court did decide the point) should 
Have secessitated further delay and.expense ; 
but on the record fis it stands, we do not feel 
_ justified in rejecting the defendant’s appeal. 


š e 
It will be ‘time enough» to do so, after 


the Judge has certified hjs reasons for agree- |" 


ing with the Moonsiff that the plaintiffs wefe 

in possession till the year 1264. Costs will 

follow the result. i ea th 
e 





REPORTER.- - - Rulings. 273 
The 31st July 1867. ° 
(J A 
Present: — 


; ; 
Kemp and R A. Glover, 


The Hon'ble F, B. 
' Judges. 


eo à e 
e Reversioner—Childless Hindoo 
: ‘Widow. T’ 


Case No. 494 of 1867. i 

oc D 
Special Appeal from «decision passed by' 
the Principal Sudder Ameen of Bhaugul- 
porep dated the 3rd December 1866, 
af-rming a decision passed by. the Moon 
sif of Soorujgurah, dated the 31s4 May 
1856. i 


Lalle Chuttur Narain (Plaintiff) Appellant, 
versus 


Mussamut Wooma Koonwaree and others 
(Defendants) espondents. 


Babcos Debendro Narain Bose, Kalce 
Kishen Sein, and Mohinee Mehun Roy 
f for Appellant. 


Mr. 2. E. Twidale and Baboo Nil Madhub 
` Sein for Respondents. . 


HELD, following a Full Bench case cited, that a 
reversoner can maintain a suit during the: life-time of a 
childless Hindoo widow to set aside & deed of con- 
veyanze as inoperative on the death of the widow 
by whom it was granted. : 


Kemp, J.—Tuis was a declaratory suit 
instiruted by a reversioner under the provi- 
sions. of Section 15 Act VIII of 1859. 


Tke object of the suit is to have a deed 
of coaveyance bya childless Hindoo. widow 
déclared not to be binding’ beyond her life, 
inasmuch as it wag executed for causeg, not 
amounting to a legal necessity under the p 
Hinéoo Law. e . 


: e 

5 TLo’Princip&l Sudder Ameen of Bhau- 
° E 

gulpere observés that, as the plaintiff is a 

reversioner, hedias no right to claim till the 

widow dies, as the result is unknown whether 

the plaintiff will survive the widow oreot. 


He then very unnecessarily adds that, 
though He refrains, as he termsit, from go- 
ing farther into the case, he is quite opposed 
to the Moonsiff’s finding regarding other. 
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points, as that fiuding was inconsistent with 
the renl facts of the case. 


_ The current of decisions of this Court of 
late, commending from 
Bench dated the 7th April 1864, published 
in’ the Spacial Nurfher of the Weekly Re- 
porter, pages 165—167, has-been to allow 
such suits. , œ 


It is-clear that, if. n reversionary heir had 


in all cases to wait until the death of thg life- | 


tenant before he could bring his declaratory 
suit, much of the evidence which would sup- 
port his claim would be lost to him by the 
mere efflux of time, to sny nothing of the 
possibility of the life-tenant committing such 
acts of waste as to endanger or ‘perhaps to 
destroy the corpus of the “property. 


It ba therefore, been very properly held 
by the Full Bench in their ‘decision quoted 


above, that a reversionary heir, even during | 


the life-time of the widow, may sue to have 


was executed for causes :not allowable, and 
therefore not binding Hegon the widow’s 
life. 


By the same decision it is also ruled that 
a reversionary heir, during the life-time of 
the widow, has his "remedy fo prevent waste 
on the part of the widow or other life-tenant, 
aud that the Court will interfere if he can 
make out a sufficient cause for such inter- 
ference, 


The case must go back for trial. We 
observe for the guidance of the Principal 
Sudder Ameen that he was quite wrong in 
expressing ary opinion on the merits of the 
_case, when he-was of opinion that the sait 

` could not be maintained. 





The 31st July 1867. 


. Present : 
‘The ‘Hon’ble’ L. S. Jackson and e 
C. E Hobhouse, ee 


. n 
e 
Lnitiation—Rkeoution of déckee for 
„possession and wassilat- Taking 
“money out of Court—Keéeping decree 
in force—Section Zo Act XIV. i859, 


e è Case No: TE Lees i v 


A aaieitoii , Appeal fr om an order passed 
by the Judge of Backergunge,, dated the 


: ° 
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17th December 18§6, wversing an order 
passe by the Pr incipal Sudder Ameen of 
that District, dated the lath “Way 1866. 


Appellant, 


versus ` e 


Kalee Coomar. Roy and others (Decree- 
holders) Respondents. 


Mr. R. T. Allan and Baboo Taruckaath 
` Dutt for Appellant. 


- 


7 Baboos Romesh Chunder Mitter eand Sree- 


“nath Doss for Respondents. 


Execution of a decree in respect of possession of land 
keeps the decree in force, and saves the subsequent! 


' application to execute it in respect of wassilat, 
it declared that’ a conveysnce made by her |: 


The taking out, by a decree-holder, of monay depo- 
sited ‘in Court by his judgrhent-debtor, is an effectual 
proceeding under ‘Section 20 Act XIV. 1859 to keep, 


| the decree i in force. 


Jackson, J.—THERE are two questions 
raised in this appeal, first, whether the ap- 
plication made on the 5th January 1863, to 
execute tle decree in respect of wassilat, is 
not barred by. reason of tha, flecree-holder 
having taken no previous steps to execute 


this decree in that partigular; % 


The decree was one fur possession of land 
with wassilat- and costs The decree wás 
passed on tha 3rd February 1857-; posses- 
sion of the land. was taken in December of 
that year, and the costs were paid direct’ to 
the decree-holder, and certified to the ‘Court 


-by the .decree-holder’s petition, and this js 


further borne out by the return of the 
Nazir which states the same tlfing. 


We have already decided in another case 
where® a @imilar. objection was raised that 
exegution ofa decre’ in respect of possession 
of iind @ a proceeding to keep the decfee 
in force, and saves the subsequent applica- 
tions in respect of .wassilat, This objec- 
tios, thertfore, I thiuk, mist be overruled. 


A second, objection i is, however, that the 
proceeding of the 7th Jfnuary 1860, al- 
though within -three years next preceding, 
the application of 5th Januafy 1863 is not 
an effectual proceeding, and we are’ referred 


| tea decision of this Court, which is reported 
'at page 49 of VI Weekly Reporter. 


The 
legrned Judges say, “the money -that was 


' paid to the “decree: holder in dune 1862 


. 
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was a sum in | deposite ‘the proceeds of a 
“ previous sale in execulion of thise de’ree. 
“The act of taking out this money which 
“really belonged to the decree-holder, can- 
“ not, we think, be considered a proceeding 
“sugh as is contemplated in Section 20 
“Act XPV of 1859.” 


The facts of that case are not fully stated, 
but I should be led to syppose that the 
money so taken out was the proceeds of a 
sale which had taken place at sometime 
previous, perhaps a considerable time previ- 

“ous. That money which had been lying in 
Court at the disposal of the decree-holder 


when he chose to claim it, might have been | 


taken probably long before, and the fact of 
his applying and taking it away at any 
period would not constitute sgh a proceed- 
ing as Section 20 requires. -In this case the 
facts are quite different. It appears that on 
the 3rd January’ 1860, the decree-holder 
applied for issue of- notice of sale of the 
judgment- debtor's goods in order to the 
levying of coste. The judgment- debtor, to 
prevent theesale of his property, paid in the 
money. which. was taken. out on the 7h 
January. The Judge’s decision does not 


clearly show when the money was paid in, | 


aud Mr. Allan has asked that we should 
remand`it in order to a finding upon that 
ppint. e But the proceedings show so clearly 
that the money was really paid on the same 
day on which the decree-holder acknowledge” 
ed the receipt that it is quite uaneéessary 
to remand the case in order tos a ofur- 


ther fiuding upon this point by the JIifige 
below. 


eI think, ee that. the deares bolder 
is fairly i in time, and that he daght to be 
allowed to execute the decree. 


‘The special spel xal be dismissed with. 


costs. e 
Hobhouse, 


-0 
. 


J.—I concur. ‘ 
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The 31st July 1867. 
“Presenti: 


The Hon’ble L. S. Jack&on and 
C. P. Hobhousg, Judges. 


e 
Staring exeoution of decree—Failure 
give ` seourity—Jurisdiction— 
Section 4 Regulation XVI. 1797. 


Case No. 309 of 1867. 


Miscellaneous Appeal from an order passed 
by the Principa} Sudder Ameen of 
Brasgulpare, dated the 16h March 
1867. ` l 


Debee Pershad (Purchaser of decree) 
Appellant, 


-VETSUS 


Umurthnath Chowdhry and another (Judg- 
ment-debtors) Respondents. 


Baboo Luckhee Churn Bose for Appellant. 
Mr. R. E. Twidale for Respondents. 


Ween an appellant to the Privy Council applies tg 
the High Court to stay execution of the decree on 
giving security, and action is taken “by the Court on 
such application, a Principal Sudder Ameen has uo 
authority, without the direction of the High Court, to 
make an order on an application to execute the decree 
though the judgment-debtor should have failed to 
give recurity. 


Decree-holder may be entitled, finder Section £, 


Regulation XVI of.1797, to have his decree executed, 
on application to the High Court, 


Jackson, J.—I THINK this appeal cannot 
be sastained. 

Goureenath obtained a decree against 
Umarthnath. Umurthnath has appealed to’ 


Her Majesty in Council, and mage applica- 
tion to this Court in 1865 to syy® execution 
of tke decree on giving security. The Court 
ordered a rule to ke served on the opposite 
party to show gause but he never appeared, I 
In tae mean time jt appears that®the riglfts. 
of Gofireenath have been sold in execution 
8f another dectee, “and puréhased | by the 
appellant. ‘Thg appellant has new applied 
to the Principul Sudder Ameen to execute 
the decree, but the Principal Sudder Ameen 
He now appeals to 
thi? Court, contending that, as the judgment- 
debtor has failed to giee security, he i is enti- 
tled to have his decree execute. ° He may 


T ; - B 
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‘be so entitled on application to this Conrt 
under Section 4 Regulation XVI of 1797; but 
thé Principal Sudder Ameen had no authority 


to make anyeorder without the direction. 


of this Cout. Therefore, the appéal must 
be dismissad with ets. 


~ Hobhouse,'J T concur, ` 





* The 31st July 1867. o 
, y 


° Present : S 
The Hon'ble L. ‘3 ‘Jackson and 
v œŒ P. Hobliouse, Judges. . 


Devise of property—Liability of heirs 
taking possession under decree of 
Court—Attachment for tostator's 

debts, -~ 4 . : 


Case No. 277 of 1867. ; 
Miscellaneous Appeal from an order passed 
. by Mr. H. S. Thompson,” Pr incipal Sud- 


| der Ameen of Backergunge, dated the 3rd 
May 1867: 


Petum Koeree Alias Monish Bibee ` (Diores is 


holder) Appellant, 
versus’ ` 


l "Joy Kishen Doss Baboo (Judgment- -debtor) 
g esnondeni 


- Baboos Chunder Madhub Ghose and 
' Dogrga Dass Dutt for Appellant, ` 


Baboo Mohinee-Mohun Roy for Respondent. 


Where a tettator devises his proporty among his 
heirs and kinsfolk to be kept under management in 
order to the payitent of his debts, and a decree of Coust 
enables’the parties to- take pussession of their’ several' 
estates, they will have to pnswer pr, snit of creditors 

q according to thar liability ; but a Civil Court is not 
- *comppetent,” without such suit Seing brought to main- 
tain attachmen® on the payment qE these deb ts. 
-0 


Jacon J—Tne order of the Pr ‘ncipab! 
- Sudder Ameen in this case. . oppears to me | 
to be wholly wrong 


` Thatesjator, no doubt, made a.devise ‘of | 





Apis property to go among his several heirs + 


and kinsfôlk, and in the meantime to* be 
-kept under the Management of one Motee 
Chand, fn order. to the gradual payment of 


his debts.* By the order first: ‘of the Lower 






Court, and after tle, dec®ee -of this Cours . 
modtfyiag that decision, the several parties 
entitled to take the estates have.been enabled 
to take possession of them. Petum Koeree, 

being declared by this’ Court, entitled to 
certain churs and to the dwelling- house, 

Mòôtee Chand, who was Appointed to the 
mansigemen® of the estate, ‘has been seméved, 

and the parties are each entitled to take 
their several shares, and they will of course 
have to goswer any suit of creditors nceord- 
ing to their liability respectively to pay the. 
debts still owing from the testator’s ussets: 


But as the creditors to whom these debts 
are owing are not before the Principal 
Sudder Ameen in this-case, he is not com- - 
petent to maintain the attachmeht on the 
payment of these debts. When any parties 
bring their suits agninst the heirs and re- 
presentatives of the deceased testator, it 
will be time for him to act as cir cumstances 
i and the law may allow. 


“The order of the Principal Sudder Amean 
will be reversed with costs. 


: -Hobhouse, J.—I concur. . 


- 


The Ist August 1867. 


Present : ° 
ry e 


° The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 


insufficient evidence of decree being 
kept alive — Reversal of order’ of 
execution — ‘Section 4 Act IL., 1855 . 
—Entries in Nazir’s book. 


: ` Case No. 134 of 1867. 


Miscellaneous Appeal from an order passed 
by theWudge of Beerbhoom, dated the 8th 
December 1866, reversing an order passed 

by the Hoonsiff of that District, dated the 


Uth April 1866. ` ` é, 
`Nilkunt Chuckerbutty (Decree-holder) | , 
Appellant, e 
` versus 


Sheo Narain Koonwar and others’ ., 
` (Judgment-debtors) Respondents. ' 
e = . 
e e 
e 
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Baboo Kishen Suega Mookerjee 
for Appellant. ve ° 


Nô one for Respondents; 


When a Lowgr Court on insufficient evidence of a 
decree having been kept in force, orders execution, the 
Appellate Court should not summarily reverse the order, 
but should remit the case -that the decree-holder may 
give farther proof of the fact. 3 

Under Sectign 4 Act II. 1855, a Cour® is entitled to 
refer to entries made by its own officer the Nazir, and 
find thereon that a warrant had been issued in accord- 
ance with an application admitted to have been made. 

Jackson, J.—Iz appears to me %*hàt the 
Judge’s extremely summary degision in this 
case is wrong. 

The decree-bure ‘date the 28th- August 
1862. It appears that the first petition to 
execute this decree was filed on the 20th 
January 1868. The Moonsiff, looking into 
the book kept by the Nazir of his Court, 
found entries in that book which shewed that, 
pursuant to the application above mentioned, 
a warrant for the arrest of thejudgment- 
debtor was issued on the 29th January 1863, 
and it was stated that, in consequence of the 
judgment-debtor absconding, he could not be 
arrested. A second application, that im- 
mediately before the Court, was made on the 
17th Junuary 1866. The Moonsiff, cousidering 
that, under these circumstauces; effectual pro- 
ceedings had been taken to keep the decree 
in force with three years next before the 
application, ordered the decree to be executed. 
The Judge’s decision is in these words :— 
“ Peadah’s® books @re no evidence, and this 
“ the Moonsiff ought to know. The order%of 
“ the Lower Court is reversed.” Jfit were 
true that the peadah’s books ere no evi- 
dence, and that the Moonsiff had improperly 
allowed. the decree to be executed merely on 
reference to these peadah’s books, the Judge, 
observing that the decree-holder_ had ero- 
bably been misled by the mistake of the Court 
- below, ought to have remitted the case, in, 
order that the decree-holder might give fur- 
ther proof of the fact stated if tleseooks, 
and ought not to have stfmmarily’ barred the 
plaintiff from all remedy upon his decreé, 


But the Judge appears to have forgotten 
the terms of Section 4 Act II ef 1855. which 
provides that“ every Court shall taRe judicial 
potice of its own members and officers re- 
spectively, and oftheir deputies hnd subordi- 
nate officers or assistants.” It seems to me 
-quite clear thaethe Court was eutitled to 


look into the books kept under the order of, 


the Court by its own oficer, tho Nazir, apd 
to refer to any entries made in such book ; 
and that where au application had been ad- 
mittedly made by the decree-holler on thé 
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20tk of Janúary, 1863, the Moonsiff was quite 
warranted in finding-upon the -entry in his 
Naz vs book that the warrant had been issued 
in aecordance with that petitjon. TI. think, 
therafore, that the decision of dhe Judge is 
erroneous, that the Mognsiff was right, and 
that his order should be restored, that of the 
Judge being set aside. 

Tae petitioner will- be allowed to. executé 
his deeree with costs, j 


Hobhouse, J.—I éoncur. k 





' The Ist August 1867, 


Present: 


-` The Hon’ble L. S. Jackson -and - | , 
. C. P. Hobhouse, Judges. f 


Seczion 15 Act XXIII. 1861—Appli- 
cation for execution—Correction of 
decree. 3 


Case No. 287 of 1867. 


Miscellaneous Appeal froman order passed 
by the Judge of Jessore, dated the 8th 
March 1867, afirming an order passed by 

- the Principal Sudder. Ameen of that Dis- 
trict, dated the 27th March 1866. 


Bisheshur Roy Chowdhry, and others 
(Judgment-debtors) Appellants, 
i versus 
Bishashur Bose (Decree-holder) Respondent. 


Buboo Bungshee Dhur Sein 
Appellants, ``- : 


` Baboo Hem Chunder Banerjee for 
Respondent. 


Under Section 15 Act XXIII. 1861, if an application 
for exacution correSponds with the terms of a iecree, 
itshonld be admitted. If the decree needs €orréction, 
the Court executing cannot correct it; but-it is for 
defencant to apply to the Court which made the decree. 


for 


Jackson, J.—Tas is a very Slear case. 


Tue Lower Court (the Courtof heo Princi- 
pal Sudder Ameen) having fo execute. the 
deese of the High Court made on - appeal, 


had no choice but te act in exact conformity J 


with the terms of the- decree. Gection P5 
Act XXIII of 4861 provides that an applica- 
tion being, made for executi8n ofa decree, 
the Court, if it.be shewu ‘that theparticulars 
givea do not’ correspond witli the original 
decree, may return the application orycause 
it to be amended, . otherwise the -application 
The partic@lars refer 
amoug other things @Section 212) to, the 
amocat.of debt or damages due updn it, or 
other relief grantéd by the “decree. The 
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Court ig not required to look, and cannot look 
at. the:plaint or. at the proceedings in the 
uit previous.to decree, with a view to correc- 
tion of the. dęeree. It was -obviously the 
business of dhe defendant to apply to the 
Conrt which made tlte decreé for the correc- 
tion of it, if necessary. As he has cho&en 
not to do that byt to`come to this Courte on 
special appeal, I think we have nothing to do 
but to dismiss the special appeal with costs. 


l Hobhouse, J,—I. concur. 7 
ge: ies 


The Ist August 1867. 
Presents 


The Hon’ble L. S. Jackson and 
> ©. P. Hobhouse, Judges. 


Change of religion — Incapacity for 

` management—Manager’s neglect of 
duty—Appointment of À other man- 
agers—Vedantists— Performance of 
coremonies— Guardianship of Minor 
—Act XL-of 1858. i 


Miscellaneous Appeals from an order passed 
by the Judge of Backeiguhge, dated the 
26th February 1867. f : 


Case ‘No. 281 of 1867. 
Anund Coomar Gangolly, Appellant, 
' Versis ` f 
Rakhal Chunder Roy and others, Respondents. 


Baboos Romesh Chunder Mitter and 
Nil Monee Sein for Appellant. 


‘Baboos ‘Onookool Chunder Mockerjee and 
“> Ralee Mohun Doss for Respondents. 


Case No. 282 of 1867. 


Stisosuttee Debee, Appellant, 
: . ¢ versus p 
‘Rakhal Chunder Roy and others, Respondents. 


Baboos Romesh. Chunder Mitter and `- 
5 NilgMonce Sein for Appellant. 


R ; K è 
Baboos Onookpol: Chunder, Mookerjee and 
` . Kalee.Mohun Doss for Hespondents. 
: © f - . i sos foe 
- A will that provides for an heir becoming disinherit- 
ed re angie his religion, does not apply to the case 
of a Hfinddo becoming a Vedantist, nor-does that form 
of Hindooism incapacitate him from being a manager. -. 
7 e - “ 


“Where a case is started showing that elder sons are 
neglecting their duty as m@nagers of an estate to the 
material injur} of a minor son, the Judge is bound to 

e . . = 


institute inquiry. ai 
e 


e 
e 
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Where particular. pergons hage been appoiuted by 
will tobe managers, and afy of them become incapable. 


of acting ®r refuse to act, it does not follow that others 
‘should be brought in their stead. ` . - : 


3 


Where managers by becomiàg Vedantists are inca- 


pable themselves of performing ceremonies contemplat- 
ed in the will, they may make over to ahy person con- 
cerned the reqpisite expenses for such ceremonies, 


Where a testator makes due provision’ for the guard- 
ianship of his mgnor son, Act XL‘of 1858 Goes not econ- 
template the interference of the Court im it®summaty 
jurisdiction. . AA 

- Jackson, J—Tuts was an application “to 
the CivileCourt under Section 21 Act XL of 
1858, to re-call acertificate granted under the 
Act, and to, rémove Rakhal Chunder Roy and 
Beharee Lall Roy from being managers on 
behalf of their minor brother .Pearee Lall 
Roy. These three were the sons of one Raj 
Chunder Roy, who was formerly a vakeel 
of the Civil Court of -Backergunge, and who 
died after making a will dated 14th Bysack 
1268, and a codicil thereto dated. the 26th 
Jeyt 1269. By the will he appointed his 


wife, together with a confidential servant of - 


the family, and’ associated, with’ them on 
their coming of age the two elder sons: to be 
guardians of the third son, and managers of 
the property during that third son’s minority. 
The will was of great length and laid 


down varied directions for the management - 


of the property. The widow and the servant 
above mentioned renounced their functions 
as managers, and the munagétship conse- 
quently remained in the hands of Rakhal 
Chunder and ‘his brother, They Ylso becama 
and acted as guardians‘of the minor under 
the appointment made in the will. The pte- 
sent application was made by Anand Coormar 
Gangolly, wHt is said to be thé sén-in-law of 
a brother of the testator. “He seeks to have 
the brothers removed from the office of maia- 
gers upon various’ grounds set forth, in his 
petition. The mother has ‘algo made "a 
separate application to haveethe brothers 
erémoved from the office of guardian, and to 
be appointed herself guardian in their place. 
Out Bf tif several grounds stated in ‘thé 
application for removing the respondents, 
Baboo Iomesh Chunder Mitter, who appears 


for the appellant, has selected four, 


The figs? of these is that the respondents, 
by Yeason of having renounced the orthodox 
Hindoo religion, are incapable of. remfining 
managers of the property. ms 


The seéond is that they-gught to be dis-. 


placed by reason of their having violated 
the injunction of the testator that,after certain 
n&cessary expenses, the: profits were to be 
placed in deposit until the youngest son 
arrived off age, : i 

e 

s ° 
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' The third is that, yehereas the testator 
intended to have four guardians ofhis minor 


son, the two.brothers ought not to be’ left j position. Hot 


alone to carry out that office. 


Aud, fourfhly, that, whereas the will pro- 


vides fur tha maintenance of certain worship 
and ceremonies, the elder sons, having given 
up ortledyx Hindooism, are*incapable of 
performing those ceremonies, and have, in 
fact, neglected to perform them, wheréby the 
spiritual welfare of the minor sap is pre- 
judiced. - . 


As to the first of these grounds it appears 
to me tbat there is no foundation for it 
whatever. , The will has not provided that 
the renungiation of religion, as far ‘as the 
responderfts can be charged with it, should 
cause thdir removal from the office of manag- 
ers. It -is stated, indeed, that the 23rd 
paragraph of this will provides that any one 
of the family who changes his religion should 
be disinherited. But it does not appear that 
the elder brothers, by reason of their having 
become Vedantists, haves been disinherited 
or divested of their inheritance in any way ; 
and certainly it does not appear that, by 
reason of their having adopted ‘that form of 
Hindooism, they are incapuble of being 
managers. a. 


' Thé second is doubtless a point on which 
-material injury tothe minor son might arise ; 
and if the petitioners had in any way started 
a case showing tat the ‘managers ‘were 
neglecting their duty in this respect, I thk 
it would have been the duty of the Judge 
to institute some enquiry inte the matter, 
because manifestly, if the intention of the 
testator was that the protit of all these shares 
should accumulate until the coming of age 
gf the minor son, then it might very possi- 
bly happen that, on the two elder brothers 
dying before this minor had come of age, the 
minor would be entitled to sueceed to the 
whole accumulations ; and, therefore if the 
profits were contrary to*the intention of the 
will dissipated before he came o§agé, he 
would be seriously injured. But we have 
not been shown any foundation for the 
‘charge. It has been prominentlye stated in 
the petition that the brothers have driven 
‘about the public road in Open carringes, and 
‘that expensive dresses have been purchased 
for the, ladies of their family. But in the 


absénce of any information as to the circum- |- 
stances of this family,” it is impossible, I*|” 


think, for us to say that, driving in a carrie 

‚for the purpose of taking exercise, or wear- 

ing a particular description of dresses, is 
Ld 

° e Š 

e 


extravagant or any thing more than a fair 
and prcper expenditure for persofis of their 


As to. the ¿kird ground if appears to me 
altozether untenable. The testafor, no doubt, 
appointed his wife and’ servants and subse- 
quently the two elder sons, as they became 
of tge, were to be associated in the manage- 
ment. There is nothing to indicate that, if 
any {wo or any one of the foure persons 
appointed had been’ incapable of neting, or 
refused to act, other persans were to be 
brocghtin their stead. „In this case the two 
persons named have renounced their func- 
tions. i ° 


The. Court is, therefore, incompetent, I 
think, either to restore them, or to appoint any 
additioral person, to act with the managers 
who are left. ‘ aa 


. 


Upor. the fourth point, no doubt, the two 
brothers ‘who had become Vedantists are 
incapable themselves of performing the cere- 
monies which`the will contemplated ; but it 
is stated, and it is not here disputed, that the . 
brothers have uffered and are willing to 
male oxef either to the mother or to the ap- 
plicants in this case, or to any other person 
wha is concerned, the requisite funds to pay 
the 2xpenses of those ceremonies. It seems, 
thersfore, quite unnecessary to make auy 
order or this point,-and the fact that they are 
themselves incapacitated for performing the 
ceremonies, is certainly no ground for re- 
mov.ng them from the office of manager. As 
far as tlese grouuds go therefose, I fail to see 
any reasoh for recalling the certificate, 


Tren as to the second appeal which is on 
the part of thé mother who requires that the 
brothers should be removed from tlie office 
of guardian. 


It appears to me that Act XL of 1858 
makes no provision, either for the removal of 
tRe trothers, or for the re-appAntment of the 
mojber as guardian, The'father himself in 
his will made due ‘provision for «he dutfes of 
guardian ; aud he having done sog Act KLeot? ‘ 
185E does not aontemplate that Me Court in 

its summary gurisdiction should interfere. 
Sect ou 7 only allows an appointment by the 
Court, “ unlessthe father should have ap- 
pointed a ‘guurdian.” 

. e 
I,cthink, therefore, that both appeals must 
be dismissed with costs. 


Hobhouse, J.—-Leoncur entirely, ` 
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The 1st August 1867. ° But in this case there ig no independent . 
eS op Sai _proofadduted by the plaintiff of that which 

adage it was incumbent on him to prove in order to 
The Hon’ble W.’ S. Seton-Karr and rebut the presumption found in favor of the, 
? Dwarkfnath Mittra, Judges. ~ defendant, and the jumma-wesil-baki pa- 


Jumma-wasil-bald papers — Section | pers consequently corroborate nothing, nor 
£3 Act II of 1855—Section 4 ActeX | was the Judge legally justified in drawing 
‘of 1859. , e [from them the conclusions which he edid 

Case No. 1065 of 1867 under Act X draw. : 


of 1859. 7, In this state of things, there being“ no 

Special “Appeal from a decision passed by’ | legal evidence amounting to independent 

“the Judge of Moorshedabad, dated the | proof, which woyld rebut the presumption 

14th -March "1867, reversing a decision | found in defesdant’s favor, that presumption 

`` passed by the Deputy Collector of that | must now staid good ; and in this view, 

District, gated the 3rde October 1866, ` „| Striking out the evidence adduced by plaiut- 

Ram Lall Chuckerbutty and anotiter * iff as legally iusufficient tò sustain the deci«! 

(Defendants) Appellants, Aes must decre@ the cise in defendant's 
„favor, EE n ‘ 









i ° p se Poor This appeal is decreed with all costs, and 
' Tara Soondari Burmonya (Plaintiff) the decision of the first Court is restored 
Respondent. with'all costs. -oono oa a 


Baboo Poorno Chunder Shame: 
: for Appellants. © | 


` Baboo Issur Chunder Chuckerbutty 
for Respondent. ; 


Jumma-wasil-baki papersought not to be- regarded 
as anything else than “ books proved to have been re- 
gularly kept in the course of business,” and by Section 

3 Act II of 1855 they are “ admissible as corroborative, 
but not as, independént proof of the facts therein stated.” 
They are consequegtly ‘insufficient by themselves and 
without independent proof to rebut the presuniption | 
which arises under Section 4 Act X of 1859 in favor of a 
defendant who has been found to hold lands at a 
unifurm payment of rent for more than 20 years. ` 


` Seton-Karr, J.—In this case the Judge 
finds that the defendant had held the lands 
at an uniform pate of rent for a period of| . affirming adecision passed by the Muon- 
22 years ; ‘but, ds a reason for depriving thej - siff of that District, dated the \ith May 
defendant of the presumption that thus na- 1866. ; ; : Sys tes 
turally:arisesin his favor under Section’ 4|; -3 : has : 
of Act X of 1859, the Judge lays stress on |’ `’ Pureeng Singh (Plaintiff) Appellant, r 


t x = 


e X 


The lst August 1867, ` 


2 ~ Present: lg 
The Hon'ble F, B. Kemp and F. A. Glover, 
: `. Judges. E EA 

`- Specific performance—Dgmages.: = 
Casé No. 688 of 1867. vane 

Special Appeal from @ decision passed by 
' the Principal Sudder, Ameen of Bhan- 
gulpore, dated- the 15th January 1867, 


certain jumma-wasil-baki papers which, è. ` versus: >> ae 
for the-first time, were admitted in the Low- Kheer Singh and another (Defendants), : 
er Appellate Court. ` aia ‘Respondents. ; 


The Judge does not record any distinct 
renson for® a@mitting this evidence as he 
ought to have done. But still, waiving 
this, and assuming titat theepfpers have been 
egulurly admitted, the "conclusion .of the 
Judge that hey were suffieicnt to rebyt the 
presumption foupd in the deféndant’s favor, 
is a conclusion not sound in law., ° 
_ Jumma-wasil-baki papers eought not to 
be regarded as anythitig else than’ “ books 
provedeto have been regularly kept in the 
course of business,” and these bóoks, -VY 
Section 43 of Act II of 1855, are * admis- 
sible as corroborative, but not as independ- 
ent proof of the facts stated therein.” 


_ Babao Nil Madhub Sein for Appellant. , 


S e 
Babgs Debendro Narain Bose, Kalee 

Kashe Sein, and Rajender Nath Bose 

for Respondents. - : 

A suit for speciftc performance to sell land will not 
lie ifethe platntiff neglects to “enforce his rights for a 
long time (in this case three years) after his righ tagundet 
the contract forgsale accrued, and K he does not act up 
to a condition preceden® to the såle to him. If he has 
any claim at all, it would be for damages against the 
person breaking the contract for losġ sustained by “the 
non-fulfilment thereof. 
© Glover, J.—Taurs, was a suit for specific 
petformance of a bynanamah or contract to 
‘sella certain property -to the plaintiff. ‘He 
now complains that the defendant No. 1 has 

hd 


. 
e s z 
. 6 e 
` e 
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$ p : 
sold.the land to dv-fendagt No. 2 in defiance 


of his bynanamuh.” - e ° 


The first defendant, the vendee, pleaded 


that he waS an innocent purchaser for |, 


value. . ° 


The second defendant, the vendor, denied 
that he had entered into any contract to 


sell. ` 
e 


Both Lower Courts dismfssed the suit. 

Plaintiff now urges specially that he 
pleaded fraud as ‘between the vendor and 
vendee, defendants, which-was, not enquired 
into by the Lower Courts. ` 

We. see no reason to interfere in this 
case. It has been found as a fact by the 
Judge, that the plaintiff did nothing to en- 
force the bynanamah for three years after the 
date fixed for carrying out the contract, and 
that he took no steps to refer the price of 
the land to arbitration, which was a condi- 
tion precedent to the sale of the land to him. 
-He also found substantially that there was 
no fraud on the part of the defendant No. 1, 
for he hojus him to have been an innocent 
purchaser for value without notice. ° 


Taking this’ circumstance into considera- ` 


tion, and the fact of the special appellant's 
own neglect to look after his interests for 
80 long a period of three years after, hie 
right had accrued, we think that he his no 
title for a specific performance of the con- 
tract made between him and the defendant 
No. 2, or to oust a person who*botght in 
good fuith in ignorance ‘of any such gnclmate 
agreement between the two. i 


If he has any, claim at all againgt the de- 
fendant No. 2, it would be for damages for 
any loss he may show himself to have sus- 
tained from’ the non-fulfilment of the byna- 
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The Ist August 1867, 
. 


Present: 


B. Kemp and*E, A. Glover, 


The Hon’ble F. 
F . ,- Judges. ad 


$ossession—Declaration of title. 
” Case No. 701 of 1867. - - 


Spesial Appeal. from a, decision passed by 
the Principal Sudder Ameen of Dacca, 
dated the 8th January 1867, modifying a 
decision passed bythe Sudder Ameen of 
that District, dated the 3rd April 1866. 

@ 


Gug-n’ Chunder Ghose (Plaintiff) Appellant, 
versus 


Raj Shunder Kur and others (Defendants) l 
a Respondents: 


Baboo Chunder Madhub Ghose for - 
„Appellant, 3 


Baboo Hem Chunder Banerjee for 
- Respondents, 


A plaintif who sues only for declaration of title and 
confirmation of possession, has “no right if he obtains 
such declaration to turn the defendant, who was found 
to be in possession out of possessi@n, but must bring 
a fresa suit for that purpose under Act X of 1859. 


Glover, J.—Tuis was a suit-for declara- 
tion of title and confirmation of possession 
in a shikmee talook said to have .been 
purchased by one Shib Chunder Ghose at an 
auct on sale of the Governmerft Khas Mehal 
No. 6396. . 7 7 

Tae mehal was originally sold. by Govern- 
menr for arrears of revenue. and bought in. 
It was then given in farm to Ram’ Narain’ 
Ghose, in whose hands..it is snid to ‘have 
remained till Government sold åts: rights to - 


the plaintiff’s vendor. ‘ 


Plaintiff goes on to say thatethé defendant 

through his ryots instituted a suit before 
the Lagistrate, °and got*an order declaring 
his possession as a to-sharer in the talogk, 
and that thig order has di&urbed* his 
(plaintiff's) possession and thrown a slur 
upon his tttle. . 


The defendant claims to hold by purchase 
from one Jumoona, a co-sharer with Ram 


namah. He has clearly no claim against de- | Nargin Ghose in the estate 


fendant No. 1. ° cas 
‘The special appeal is dismissed- with 
costs.  ; E ° 


~ 
e Ld 
e e 


e 
Beth Lower Courts found that the plaint- 
iff was the owner of tite land, and that the 
deferdant’s alleged purchase from ,Jumooua 
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was not proved ;. but the Principal Sndder 
Ameen disagreed so fir with the finding of 
‘the first Court that, instead of giving the 
plaintiff possesgion, he held that the defend- 
ant who was in possession could not be 
ousted without a fresh suit being brought for 
the purpose: . 


In special appeal it is urged that the 
Principal Sudder Ameen, when he found the 
plaintiff title to the land proved, and jhe 
defendants’ false, sbould have removed ‘the 
latter from possession, or at all events slionld 
not have confirmed them in it, His order 
should have stopped at proof of title, 


We see *ho reason to interfere in this 
matter. The special appellayt, who sued 
only for declaration of his title ond con- 
_firmation of a possession which he alleged 
himself already to have, got all that he 
asked for; his title has been declared, and 
his possession as talookdar confirmed ; but 
‘as he did not ask for khas ‘possession, or for 


the ejection of the defendant, who has been 
found by the Principal Sudder Ameen to be 
jo actual possession of the land, he cannot 
have that rélief afforded him in the ‘present 
suit. Itis urged in his behalf that, as the 
defendant denied hig title, proof of that title 
is sufficient to show that the defendant has 
been all along a trespasser, and. should ` be 
evicted. - But it by no means follows that 
the defendant, albeit he is found to have no 
title under his purchase, has not got the 
right to remain on the land ; he may, 
for anything the contrary shewn 
on this “record, have already been. in 12 
years’ occupation of the land paying rent to 
the former botders of the talook, .and thus 
not liable eto ouster, except „under cortain 
circumstances, 
The specigl appéllant, ‘if he wishes’ to 
e evict him ayd enter upon khas possession of 
his property, must do so in the regulat way 
and bring a suit’for the purpoŝe under Ac? 
X of 1859.¢ The present. caso has establish- 
edthe relationship of landlord and tenant 
: between the parties, and the spit to eject can 
be broughfin the Revenue Court. . A, 
This special | appefl must , be dismissed 
with costg. one ° 


to 


The 2nd Augus$ 1867. 


. 8 Present : 


‘The Hon’ble Sir Barnes Peacock, Kt., Chief 


Justice, 


and the Hon’ble "W. Markby; 
Judge. , T ; 


Execution ggainst the’person or pro- 
perty — Women of Rank-~-Afrrest— 
Small Cause Court — Sections 

: 21, 201, and 207 Act VIII of 1859— 
Sectigns 13 and 15 Act XXIIT of 
1861—Sectiqn 15 Act XI of 1865. 


Reference to the- High Court by Mr 


J. S. Bell, Judge of the Courts of 
Small Causes at Sealdah and Howrah. 


J. Davis and Co., Decree-holders, ' 
versus 


Mrs. M. A. Middleton, Judgment-debtor. 


Exemption from.arrest on process of execution under 
Section 21 Act VIII of 1859 does not extend to all 
women of rank, but is limited to the women therein 
described, women that is, ‘ who according to the custom 
and manners of the country ought not to be ‘compelled 
to appear in public.” 


Under Section 201 and other Sections cited of Act 
VIII of 1859,a judgment-cretitor has uncontrolled 
option whether he will proceed in the first instance 
against the person or the property of his judgment- 
debtor, and by Section 15 Act XXIII of 1861’ the 
Small Cause Court is bound to issue execution according 
to the nature of the application, if mad@in writing after 
the passing of the decree under Section 207 Act VIII 
of 1859. . 

The Court may at its diseretion ref@se execution 


gəinst the person and property at the same time, or 
asainst the person when underSection 13 Act XXIII of 


} 1861 or under Section 19 Act XI of 1865 application for 


immediate execution is made verbally at the time of 
passing the decree. ` j 
Case.—In execution of a decree for money, 
the judgment-creditor applied for a warrant 
agaipst the'person of the judgment-debtor. ; 
but as.she was a woman of rank, being a 
Captain’s widow, the Court, with reference 
to the High Courts ruling of *27th February 
1865, refused to issue 
* process of arrest and left 
it to the decree-holder 
to proceed against 
the property of the debtor. The decree-holder 
having rqnewed his application for a warrant 
against the body of his debtor and desired a 
reference to,the High Court under Act°X of 
1867, I have the ‘honor to request you will 
be good enough to obtain for me the opi- 


* RoReeny Soondery, 
Miscellaneous Appeal, 
vide eSutherland’s 
Reports, v@l. 2, page 33. 


nion of the High Gourt of the following . 
|- points :— ` nt 


e t i 

°l: Whether all women of rank, European, 

]Kurasian, or Native, are.exempt from arrest 

on process, of execution of decree? `>, , 
. 


eee 


1867.) 


è 


Civil 





2. H the High Couyt’s ruling of 27th 
Februnry 1865 applies “only to Mtpomedan 
and Hindoo women, who, under the provisions 


of Section" 18 Regulation LV ‘of 1793 and f 


Section 21 Aet VIII of 1859, .are exempted 
from personal-appearance in Court; whether 
it is discretibnary with the Courf, when the 
solvency of -the debtor ‘is ouw of doubt, 
to direct “the decree-holder to proéeed 
first ngainst the property of his judgment- 
debtor? <S m at 
_ 68 

The ruling of 27th February 1865 has 
not been fully reported. It runs thus :—“ It 
lias been held by a majority of a “Full Benchi 
that women of rank’ are 
exempted from arrest in 
execution of decrees.” In 
the absence of the con- 
j text, the manifest import 
of the words used justifies the inference 
that immunity from. arrest in execution of 
decree has been conceded to all women of 
rank, for there is no limitation confirming 
the privilege only to Hindoo and Mahom- 
edan women. We all know that women 
in the East is relegated to a much lower 
rauk {lan she really holds in the West. 
Indeed, in fudis and all polygamous countries 
she is greatly degraded. lt would there- 
fore be anomalous -to allow a woman ofa 
lower ‘rank in the social ‘scale by reason of 
her remaining secluded from the public gaze 
to be privifeged frofi arrest in execution of 
decree, while the European lady of an wh- 
doubted higher status, owing to her inter- 
mingling with civilized life, hu» to submit to 
the indignity of being arrested. No invi- 
dious distingtion, I apprehend, was ever” iv- 
teuded to be made between females of rank 
of any’ nation aud creed. . 


* The Full Bench 
Ruling allyded to, . 
dves nut appear to 
have been made pub- 
lic, 


With reference to tlie second question, id 
am of opinion that the'terms of Section 19 
Act XI of 1865 are permissive, auè tho Court 
is at liberty, without regard to sex, tO ex- 
értise a proper discretion in diremiig®* the 
issue of a warrant either against the person or 
property of a judgment-debtor, The attach- 

` ment of tha body of a judgment-deWtor, when 
‘shia kappens to be a female of rank, is alto- 
gether unuecessasy, as ofgen as the solvency 
of the debtor is outdf doubt. No injury can 
result to the juégment-creditor if he exercise 
due diligence in attaching ber property, and 


the attachment of the person of a European’ 


female -of rank, if allowable, should be fhe 

Täst resort when tho‘effort‘to seize her pro- 

perty proyes a failure. ` --, œ ° 

° e p ° 
e 
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Tre judgment of the High Court was as 
follavs:— | : s Ga : 
Whatever may liave been the decision of 
the Full Bench, with referénce to Native 
ladies of rank,-it cannot, apply t® a case like 
theerresent. ` © 


Scction 21 Act VIII of 1859 does not use 
the words ‘women of rank,” but ‘‘ women 
who. according to the gustom and manners 
of "tw country, oughtiot to be cdmpelled 
to appear in public.” > ee) 

We are of opinion that ‘exemption from 
arrest on process of exeuution does not extend 
to al women of rank, European? Eurasian, 
or Native, but that it-is limited to the women 
described in Section 21 Act VIII of 1859.. 


_ TLe second question submitted toeus by 
the Court of Small Causes is “ whether it is 
“ discretionary with .the Court, when the 
“ sofvency of the debtor-is out of doubt, to 
“+ direct the decree-holder to proceed:against 
“ tho property of his judgment-debtor” ; in 
other words, can the Court refuse to issue a 
warrant of arrest under such circumstances ? 


The application for the warrant to arrest: 
in execution was originally made at the time 
the Gecree was passed under Section 19 of 
Act XI of 1865. Is was Yefused on that 
occasion, and subsequently the judgment- 
creditor renewed his upplication. , . 


Ne special provision for execution of de- 
ereeg obtained in Courts of Small Causes is 


| made by the Act, except when fhe execution 


is applied for under Section 19. The case 
must therefore be governed.by the general 
prov sions of Act VILE of 1859, which by ` 
Sect on 47 of Act XI of 1865 are extended 
to suits in Courts of Small Causes. 


Seztion 201 of the Code of Ciyil Procedure 
prov.des that, “if the decree be for money, 
‘it shall-be enforced by the imprisoument 
«Of the party against whom “he decree is 
“ nde, or by the attachment and sale of his 
« prcperty, or by bath, if necessary.” g 


Br Section 20 the party Wesirous “of, 
igsui 1g execatipn is to apply, to the Court, 
and oy Sevtion 212 the application is to be 
in writing, ang is to contain vafious parti- 
culars, amongst others “ the mode in which 
tha assistance of the. Court ise required, 
“s wrether by delivery of property gpecifically 
« deereed, the arrest aud imprisonment of the 
“ pe-son named, -or attachment, of his pro- 
« perty, or otherwise as the case may be.” 

. 


ee Cc 
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By Section-15 Act XXIII of 1861 ‘the 
’ Court, on receivin® the application contain- 
“ing the particulars mentioned in Section 
“212 of Acg VIII of 1859, shall enter a 
““note of tl application, and the date on 
“ which it was madg, in the register of the 
“ suit. Ifit shall be shewn to the C8urt 
“that the particulars do not correspond with 
* the original decree, the Court shall cither® 
‘return the application for correction to the 
“ personemaking it, or shall, with the censent 
‘ of snch person. enuse the necessary correction 
‘tobemade. Ff thé application be admitted, 
“the Court shall sorder execution of the 
“decree according to the nature of the 
“ applicati®a.” Then follow provisions 
which require special measures to be tuken 
in certain cases as preliminary to the issue 
of the warrant; and Section 221 provides 
that, when all necessary preliminary measures 
have been taken, where any such are re-- 
quired, the Court, unless it see cause to 
the contrary, shall issue the proper warrant 
for the execution of the- decree. 


It appears to us that, upon these Sections, 
the judgment-creditor has an uncontrolled 
option whether he will proceed, in the first 
instance, against the person or the property 
of the judgment-debtor. That option is 
clearly given by Section 201; and by 
Section 15 Act XXIII of 1861, it appears 
that the Court is bound, if the application 
be in due form, to admit it, and, when it is 
admitted, to order execution ‘ according to 
the nature of the application.” The only 
words which give any apparent discretion to 
the Court are ‘in Section 221 of Act VIII 
of 1859 which relate to the issue of the 

. warrant which the Court is to issue, “ unless 
it see cause to the contrary.” Looking to 
the prevtous Sections, we do not think it was 
tho intention of the Legislature to control 
by those words the option of the judgment- 
creditor. It Would be very inconsistent if 
the Court, under Section 15 Act XXIII of 
1861, were bo&ind to order the execution, nfl 
were not bound under Section 221 Act VIII 


a a 


a a 


of 1859 to issue the warrgnt. 
dt is to bg observed that such an arrest 
does not involve the necessttyeof the debtor’s 
being sent to prison. Unde Section 27% 
he must be taken before the Court, and any 
“Honest debtor, with funds at his command, 
ean there obtain his discharge. ‘There is, 
therefdre, ‘no danger of these p' ovisions: 
being used oppressively against | solvent 
persons. è 
- We are of opinion that the Court may iñ. 
its discretion ‘refuse exetution against tho, 


% 
person and property, at tue same time, and 
mayealsp*refuse execution against the person 
when under Section 18 Act XXII of 1861, 
or under Section: 19 Act XI of 1865, appli- 
cation for immedinte execution is made ver- 
bally at the tinie of passing the decree; but 
that when application. is mae after the 
passing of tae decree by written application 
under Section 207 Act VIII ôf 1859, the 
Court is bound to issue execution according 
to the nature of the application, i 





The 2nd August, 1867. 
~- Present: e 


The Hon'ble H. V. Bayley and J. B. Phenr, 
l Judges. 


Section 16 Act =, 1859—Uniform 
rent for 20 years—HEvidence of such 


uniformity. 


Case No. 461 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. 0. E. Lance, Judge of Backergunge, 
dated the 19th December 1864, affirming 
a decision passed by Re Deputy Collector 
“of that District, dated the 28th June 
1866. ï 


Cathering Foschola (Defendant) Appellant, 


. versus s ° 


Huro Chunder Bose (Plaintiff) and others- 
(Defendants) Respondents. , 
>. oè' 


e 
Baboos fiomesh Chunder Mitter, Unnoda 
Pershad Banerjee, and Kalee Mohun Doss 
for Appellant, ` 


Baboos Chunder Madhub Ghose and “Hem 


. mo 
Chunder Banerjee for Respondents. 
e : 
. Section 16 Act X. 1859, does not require proof of 


actual payment of one ratg of rent for 20 years; but 
tht the reut has remained unchanged for that period. 


Uniform rent for the 20 years preceding the suit ought 
not ġo be presumed upon evidence which only touches a 
portion of that period: on the other hand it isnot neces. 
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„Sary to haye evidence bearing giretly on every ono of 
the 20 years. .It is sufficient"if the whole ttme is jnclud- 

ed within limits upon which the evidence Sears, pro- 
vided the evidence leads to the belief of uniform rent. 


Phear, J. >In this suit for enhancement, 
the defendant.relied mainly upon the provi- 
sions of Seetion 16 of Act X of 1859. 
With regard to this head of g@lefence, the 
Judge tifought that the words of the Section 
require proof.of payment of qne rate of rent 
for 20 years immediately preddfling the time 
of suit, and he was of opinion that *the .evi- 
dence adduced before him Was not sufficient 
to prove such payment. He, accordingly, 
decided against the defendant’s claim. 


We think the Judge was wrong on this 
point: the rent may have remained un- 
changed during any number of years, al-. 
though the actuel payments in respect of 
rent may, from one cause or. another, have 
been very unequal during the same time, or 
even nothing. 


The case is remanded in order that the 
Judge may determine, with reference to the 
above remarks, whether the rent at which 
the defendant’s talook is held, has not been 
changed for the period of 20 years imme- 
diately- preceding the commencement of the 
suit, and that he decide the suit accord- 
ingly. 

We will add that the Judge ought not to 
presume a uniform rent for the 20 years’ 
preceding auit upog evidence, which . only 
touches a portion of that period. For in- 
stance, suppose the evidence to satisfy him 
that the rent had been uniform for 18 years 
before suit, he would be wrong in presuming 
from that alone that it must have been uni- 
form for two more also, or in other words for. 
20 yeays in the whole, Onthe other hand, 
to support a finding of uniformity for any 
given number*of years, it is not necessary 
that there should be evidence bearing direct-* 
ly on every year of that number ; Jit ig suffi- 
cient if the whole space ef that time is in- 
‘eluded between limits upon which ghe evi- 
dence bears, provided that that. evidence is 
such as to lead to the belief that the rent 
was uniform throughout thé ingervening 
period. y 

The pleader af the appellat has also 
objected that.the Ameen employed to make 
a loval enquiry gras not a person who could 
be deputed for that purpose; but as this 
objection was not mago iu either of the 
Courts below, we decline to entertain it 
now. 


Remand accordingly., 


The 2nd August 1867: 
Present: 


The Hon’ble L. S. Jackgon and 
C. P. Hobhottse, Judges. 


Hearing a defendant on a day other 
than that xed for hearing—Bvi- 
dance put in by such defendant 
azter remand. 


Case No. 708 of J 867 under Act X 
: ° 
of 1859. 
x4 e 
Spezial Appeal from a decision passed by 
tFe Judge of Mymensingh, dated the 
17th January 1867, affirming a devision 
pussed by the Assistant Collector of that 
District, dated the 31st July 1866. 


Koonj Beharee Awustee (Defendant) 
Appellant, 


VETSUS 


Tarinee Kant Lahoree (Plaintiff) 
Respondent, 


Bakoos Onookhool Chunder Mooherjee and 
Icomesh Chunder Mitter for Appellant. 


Bcboos Grecja Sunkur-Mojoomdar and 
Chunder Madhub Ghose for Respondent. 


To admit a defendant to be heard for -the first time 
in a suit after it has been remanded, as if he had ap- 
peared on the day fixed for his attendance, is not such 
an irregularity as the Courts would be inclined to notice ; 
and E heard, the defendant is entitled to produce his 

“eviderce and to ask the Court to consider it. 


When a suit has been dismissed upon a preliminary 
point and the decision on that point has been reversed 
by the Appellate Court, and the case goes down with 
æ view to trial on its merits, evidence may properly be 
regeixed even from defendants who hel £ppeared, and 
a foriori from a defendant who had not appeared. 


Jickson, J.— Tays special appeal i$ not , 
free from difficulty. ` 


i e l 
k Lhe plaintiff. Tarinee Kant Lahoree, sued 
several -porson§ who’ held a talook under 
him for rent eat an enhancederate after 
notice. Some of the defendants appearing, 
the case was heard before Mr. Boxwwell, an 


‘Assistant Collector of Mymensingh. He, 


in the first instance, decided thaf the notice 
reqaired by law ha@® not been duly served, 
and he consequently gave a Wecree ut the 
rate which he found to have been® formerly 
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paid by the defendants, but which appears 
to have been in excess of that which the 
defendants who appeared alleged to be the 
previous rate? Against that decision, both 
the plaintiff and the defendants, who had 
appeared before the Collector, appealed ;-and 
_on the plaintiff's appeal, the Judge, holding 
that the , requfsite notice, had been duly 
served, raversed the decision of the Assist- 
ant Collgctor, and remitted the ease to him 
for a new trial. Upon that Koonj Behnree, 
‘one of the defendants, who had not sppeared 
on the first trial, appeared by his agent, and’ 
it was alleged on his behalf that he resided 
in the Prowince of Oudh, that he had no 
notice of the proceedings, and that his 
agent’ had. had no notice, and the Assistant 
Collector was prayed to receive the. written 
statentent which he tendered, and also to 
‘take the evidence that he was ready to 
adduce. Upon that, the Assistant Collector 
ordered his written statement io be filed, 
allowed the documents which he produced 
to be also received and filed, aud ordered 
summons to be issued for the attendance of 

' his . witnesses; but when the day of ‘trinl 
arrived, the Assistaut Collector determined 
-that he would not hear the evidence, either 
oral or documentary, adduced by this defend- 
ant. Itseemsehat the documents or part 
of the documents that he produced had-becn 
‘already tendered to the Appellate Court at 
the first hearing of the appeal,’ and had been 
refused by that Court. The Assistant Col- 
lector was of opinion that, to allow those 
documents which had already been refused 
at the hands of one of the defendants to be 
put in by‘ another defendant and co-sharer, 
would be, as he: termed it, “ playing with 
. the case.” He, therefore, went on to decide 
the suit without looking at the evidence 
. tendered by this defendant, and he made a, 
decree in favor of the plaintif. Koonj 

` Beharee appealed then to the Judge, and he 
‘objected ¢hag his evidence had not begn 
heard, and asked for areversal of the decision 
of the Collector. The Judge went into *the 
*. question of ‘whether or® not the - defendant 
hàd really @ad notice of the suit ;. and being 
of opinion that the agent* who had finally 
appeared mighf have appear®d ia the first 
instance, and apparently thinking that this 
allegation of non-service of notice was 
untrue,-he threw out the appeal, and affirmed 
the decision of the Assistant Collector. | + 
Koonj 
this Court on the gr@éund that, as he was 
‘admitted to® defend the, suit when the case 
was rem&nded, the Court ought to have 


‘Beharee now appeals specially to. 


considered the evidénce Which he adduced.’ 
It is qfite clear that the Assistant Collect- 
or, after the remand, allowed this -defend- 
ant to appear and to be heard in answer to 
the suit, as if he had appeared on the day 
fixed for his nttendanee. It does not pre- 
cisely appegr for. what*renson, or uder 
what provision of Act X, the Assist@nt -Col- 
lector made this order. . Apparently, ‘he 
acted underfGection 57. That Section 
does no# exactly meet the case, beenuse 
the day on which the defendant np- 
peared, was* not apparently a day to 
which the hearing of the swit had been 
postponed under the last preceding Section, 
that is, Section 56. Section 56 again rè- 
fers to Section 54, which states that, “if 
onthe day fixed. by the summons or pro- 
clamation for the appearance of the defend- 
ants, or on any subsequent day to which the 
hearing of the case may be adjourned prior 
to the recording of an issue for trial.” 


% 


‘Therefore the subsequent day contemplated > 


in all these Sections is the day for thé ad- 
journéd hearing prior to the recording of an 
issue for trial. Certainly. as I have ‘said 
those Sections do not precisely meet this 


-case, though it seems to me very doubtful 


whether it would be any undue straining. 
of the terms of those Sections to apply 
them to the day which has been fixed for 
the trial of the suit after remand by an 
Appellate Court. Certainly, iffethere has 
bæn any irregularity on the part of.the 
Assistant Collector in admitting this defend. 
ant to be heard under such circumstances, 
I think it is Bot one which the Courts would 
be inclined to notice. For it is always'to be 
desired that parties should be fully heard ;. 
aud where there is fair ground to. suppose, 
the defendant has really been debarred from 
appearing on the day first #ppointed, he 
*ought to have every facility for: filing his 
answey apd producing his evidence after- 
wards. I think therefore we should’ cer- 
tnindy ngt be disposed to interfere with the 
distretion of the Assistant Collector in 
allowing the defendant to appear at that 
stage and to°be heard. If he was to ‘be 
hestd, it follows irresistibly that he was 
-entitled to produce his evidence - and to” ask. 
the Court to corSider that evidence. In 
fact, thereason assigned by the Assistant 
Collector for refusing to receive the docu- 


‘ments tendered has little force; because 


when a suit has bedh dismissed npon A pre- 
liminary point, and the decision on that 
praliminary point has been reversed’ by 
the Appellite Court, and the case goes down 
e 
e . 
Ld 


~ 


e 


. the Court of first instance, - 
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witha view tos teiul gm the merits, it is 
usual to allow the’ parties to prodyce- any 
evidence which is in their hands, and con- 
sequently. evidence might properly be re- 
ceived evenefrom defendants who had ap- 
peared, and a fortiori from a defendant who 
had not appeared, Now this case was a 
suitor gnhancement. A-decree had been 
passed in favor of plaintiff only. for rents 
at the rates previously paid. The question 
at issue therefore, and in which this defend- 
ant was particularly interested, was, whether 
the plaintiff was entitled to ,enhance, and 
the trial upon that point was entirely a new 
trial, the previous decision having been 
annulled, and therefore I think that, upon 
these circumstances, the defendant was en- 
titled to give in his evidence and to ask 
for the Court’s judgment upon it. 


J think, therefore, that the Judge’s deci- 


` sion ought to be set aside, and that the case 


ought to go back to the Lower Appellate 
Court, in order that it,may consider the 
evidence adduced by the defendant, or, if 
necessary, remit the caso to the Assistant 
Collector, in order that he may consider 
that evidence. — 


Hobhouse, J.—I ‘have had the same diffi- 
culty as my learned brother in arriving at 
what I ‘congider to'be a correct decision in 
this case. ‘But upon’ the whole I concur 


with my Igatmed brother in the order of 
remand he has madé. And I would addgto 
the considerations on which he has made 
the order of remand another eonsideration. 
It seems to me that, if we leave the case as 
it at present stands, and if we do not in any 
way ‘mend or alter the judgment of the 
Courts belowethat a decree has been given 
against the appellant, specially as he had 
been a party to the suit, fad as i@ being-a 
party, every. document that he had to adgluce 
had been listened to and weighed, whefens 
in truth he has not been heard,ns a party to 
the. suit, The suit has virtually Been teied 
expafte so far as he is concerned, and yet, as 
I said before, the decision has been arrived 
at as if he hadebeen a party to the suit. 


This is manifestly unjust, and upon ‘that. 


consideration also I think that- the  cése 


should go back to be tried upori its merits by 
e . 


t 
e 
THE WEEKLY REPORTER. ` 


Rulings. i 287 


The 2nd August 1867. 





Present: 


ae s l 
The Hon’ble G. Loch and Davarkanath 


Mitter, Judges. 


Declaration of title — Possession— 
Section 180 Act VIZI. 1859—Evi- 
dshce taken by Ameen — Reform- 

- ation of diluviates lgnd—Clause 5 
Section & Act XE. 4325. sr 


Caso No: 481 of 186% 1 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the th 


December 1866, affirming a decision 


passed by the Principal Sudder Ameen. E 


of that District, dated the 30th July 
1366. 


Jarnobee Chowdhrain (one of the Plaintiffs) 
Appellant, : 


versus 


The Collector of Mymensingh and others 
(Defendants) Respondents. 


Basoos Kishen Doyal Roy and Shushee 
Bhoosun Sein for Appellant. 


Basoos Kishen Kishore Ghose and Nuleet 
Chunder Sein for Respondeygts. 


In a suit for declaration of title and correction of a 
surv3y map, on an allegation of possession, plaintiff is 
bound to prove possession before the Judgg can inquire 
ito the question of title, e 


Pre Judge is bound under Section 180 of Act: YIII of 
1859 to take notice of, a&d pronounce an opinion upon, ; 
evidence taken by an @meen as to posseion. 

e 


e Wiere plaintiff gilleges that his gnd the defendant's 
villages wer% washed away, and have re-formed on the 
same site, and no third party claims the new formation 
as am increment to his estate, the question of title will 
have to be determined by Clause 5 Section 4° Act XI. 
* 182m ° 


Loch, I —Tus Judge stateg that plaintiff 
has failed to prove his possessiom; that the 


'. “that of the plaintiffs,” 


e 
iy) 
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evidence taken by the Ameen deputed to make | * 


a localiuvestigation i®no evidence, and that he 
does not believe the evidence of the witnesses 
examined in Court, and he concludes :— 
“ From the report of the Assistant Collector 
“ Mr. Boswell in original, in Luckhee Debia’s 
“case, and*the report of the Ameen and the 
“ survey maps, it is clear that, at the time 
“ the cause of “action arose, possession of 
“ands thus uncultivated and unfit for crlti- 
‘vation emust have been merely nomiual, 
“and it would be wrong to declare that a 
“right exists from the mere assertions of the 
“plaiutifis supported only by their weak 
“proof.” The Judge then proceeds to the 
case of the@lefendants and says :—“ For the 
“ defence it is clear that the Government 
“ bought part of Katowli, and enforced their 
“ purchase aud possession, They measured’ 
“in 1260 these churs as part of Katowli, ahd 


‘leased them and received the rent, and }. 
..“‘ occupied and managed the land with the 


“land allowed to be Katowli. 
“right of the defendants to be 


I consider the 
preferable to 


The suit is brought by plaintiffs for a de- 
claration of title, on an allegation of posses- 


. sion and for the correctiou of a survey map. 


The plaintiffs are bound to prove their pos- 
session before they can, in a case of this 


- nature, obtain a declaration of title. -In dis- 


posing of the question of possession, the 
Judge has rejected the evidence taken by 
the Ameen, on the ground that itis no evi- 
dence, but Section 180 of Act VIII of 1859 
says :—‘‘ The report and depositions shall be 
taken as evidehce in the suit, and shall form 
part of the record.” Such being the case, 
the Judge is bound to take notice of and 
pronounce an opinion on this evidence as to 
possessi@a. Should plaintiffs possession at 
the time when the cause of action arose be 
proved, and considering the state of the chur 
at tha time,ethis possession may consist, not 
only in recgiving rents; but in appropriating 
the grass and Jungle, the Judge will have i 
enquire into the quegtion of title. The able- 


-gatio of the plaintiff js” that. his village 


Jifunnaye agd the defendang’s village Katowli 
were entirely washed away aid have reform; 
ed on the same site. As no third party ap- 
pears to clafm the newly forinèd lands as an 
increment to his estate, the question of title 
will bave to be determined ‘by Clause 5+ 
Section 4 Act XI. 1825. We remand'the case 
to the Jyudge,.to be disposed of with reference 
to the above remarks, $ 


„The 2nde4 ugua 1867. - 


. Present: 


The How’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 
® e 


Declaratory decree—Right to #33085 
.' —Eimitation. 


Case No.g716 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Mymensing, dated the 16th 
February 1867, reversing a decision 
‘passed by the Deputy Collector, of- that 
District, dated the 16th September 1866, 


Ram Soondaree Debia Chowdhrain (Plaintiff) 


Appellant, 


‘S 


versus 


Ram Pershad Sadhoo and others (Defend. - 
ants) Respondents, : 


Baboo Nil Hadhub Sein for Appellant, 
` Baboo Sreenath Doss for Respondents. ` ` 


A decree of the High Court declaring plaintiff's right 
to assess rent upon land held by defendant as lakheraj,, 
is a binding decision between th parties onthe question 
of title, even though incapable. Sf execution by reason 
of Apse of time, and should not be excluded from con~ 
sideration by the Deputy Collector, 


Jackson, J.a-In this case the plaintif 
who sued to enlance the rent of the ‘defend- 
aut, and whose suit was remanded for trial 
by the Lower Appellate Court, comes up here 
in special appeal against so much of tht 
order of remand as declares that the decree 
afthe High Court between these parties 
bearing date the 16th April 1861 is not to 
be takén ifto considgration by the Deputy 
Collector in rettying the case. The case 
has@een%emanded, it appears, for trial of 
the question whether the rent of the defend- 
aut has beenanchanged since the Decennial 
Setwlemeut. The decree of the High Court 
which the Judge declares is not to be taken 
into consideratione was a “lecree declaring 
plaintiff's right t assess rent upon land held 
by the defendant as lakheraj.e That decree, 
it appears, has not been enforced within 
three years from the date of its passing, and 
the Judge remarks upon that “ the plaintiff's 
advantage under the High Court’s decree 
becime abyogated when by limitation the 


3: 
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execution of decree becgine impossible 3” and 
in support of that position, he refers to a 


decision of this Court, which is to be fofind- 


at page 10, Act X Rulings, V. Weekly Re- 
porter. It @ppears to me that the Judge is 
not correct in saying that thg plaintiff’s 
advantage under the High Court’s decree was 
abrégaigd.. That decree wał a decision 
which, although incapable of execution by 
reason of the Inpse of three years, is never- 
theless a binding decision between the 
parties on the question of fitle. ‘The deci- 
sion from the V Weekly Reporver, it appears 
to me, has no bearing whatever upon the 
case. That decision was upon a very 
different state of facts. In that erse there 
liad been a long litigation between the plaint- 
iff and defendant, or parties whom they 
represent, as to what the rent of a particular 
talook was, After many trialsand appeals, 
the late Sudder Court decided in 1860 upon 
appeal that the rent was not that which the 
defendant alleged it to be, but in the mean- 
time Act X of 1859 had been passed; and 
as the rent had not in fact been varied since 
the period of the Decennial Settlement, this 
Court held that the tenure -was protected, 
because, notwithstanding the decree, the 
rent had been in fact unchanged since its 
creation. That case was quite dissimilar 
from the present. It appears to me that 
the Judge was wrong in directing the Deputy 
Collector to exclude the decree of the High 
Court from his conStderation, and that what- 
ever effect that decree can have, should Se 
allowed in cousidering the point which is to 
be tried on the remand. ° 

In this case the plaintiff is entitled to the 
costs of this special appeal whatever the 
decision below may be. 


° Hobhouse, J.—I concur, 
e 
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The 2nd August 1867 


. : e 
Present: 


. The Hon'ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


: e . 
Oral Evidence—Limitation—Section 
Í 4 Aat XIV of 1859. 


Case No. 66% of 1867. - _ A 

Special Appeal from a decision passed by 

the Judge of Eust Burdwan, dated the 4th 
k . 
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February 1867, affirming a decision 
passed by the Principal Sudder Ameer 
oj that District, dated the 94a March 1866. 


Wooma Soonduree WDossee ” (Defendant) 
i Appellant, 


versus 
Béressur Roy (Plaintiff) Respondent. 
Baboo Bama Churn Banerjee for Appellant. 


Babaos Sreenath Doss and Onookool Chun- 


der Mookerjee for Respondent. 


Orel evidence cannot be adduced by a plaintiff who 
is barred by limitation in order to supplement the want 
of an acknowledgment in writing, which under Section 
4 Act XIV of 1859 will prevent the ordinary rule of 
limitstion from being applied, 


Seton-Karr, J.—In this case I think 
that the decision of the Judge is erroneous 
in law, and that the plaintiff's suit ought to 
have been dismissed. ‘The plaintiff produced 
us evidence of “ a contract which had been re- 
duced to writing,” a bond on unstamped paper 
which he subsequently withdrew ; and then 
endeavored to prove by oral evidence, and 
by an entry in the khata books of the de- 
fendant that money was due to him. This 
he should not have been permitted to do; and, 
even granting that, on the non-production 
of any bond originally, it was competent to 
plaintiff to prove the existence of a debt by 
oral avidence, and by the books pf the defend- 
ant, it wonld, in that ease; be still-clear that 
the plaintiff was barred by limitation. 


The. debt due by the defendant is stated 
by paintiff to have originated in Kartick 
1269, and this suit was not brought until 
more than.three years afterwards, or in 
Aughran 1272. The plaintiff seeks to bridge 
over the interval necessary to bring the case 
wfth .n three years by oral evid&nce, but this 
he gennot be permitted tq do. 


. @. 

Br Section 4 of Act XIV of 1859 a nel 
pericd pf limitation will not run ®nless the 
person liable to pay the debt jas “ admitted 
the same by an acknowledgment in writing.” 
Oval evidence ciunot be allowed®to supple- 
ment the want of such an acknowledgment. 
In ruling thus, we are following. the case 
feparted at page 46 of’ Volume QII of the 
Weekly ‘Reporter. ad 


The case is barred by limitatton, the suit 
is dismissed with all costs and intetest, aud 


i 


290 Civil . 


b ° 
THE: WEEKLY REPORTER. 


Rulings. , [Vol VIII 





the decisions of bth the Lower Courts 
are reversed. | 

Macpherson, J—As it appeared from the 
plaintiffs owngeuse that be had entered into 
awritten agreement with the appellant’s hus- 
band, and gbat the @gregment was not pro- 
‘perly stamped, the plaintiff was not entitfed, 
and ought not tp havo been permitted, to 
give orul evidence of the contents of that 
agreement, i 

As regards the entry -in the defenfant’s 
books, the plaintiff gan get no benefit from 
it, because, being ungigned,.it cannot be 
treated us an acknowledgment of the debt; 
which, unger Section 4 of Act XIV of 1859, 
will prevent the ordinary rule of limitation 
from being applied. 

_ ITconeur. in the order proposed by Mr. 

Justic8 Seton-Karr. : É 





The 2nd August 1867. 
Present: 


The Hon’ble L. S. Jackson and 
C: P. Hobhouse, Judges: 


` Allegation of fraud—SJurisdiction of 
a Civil Court in cases under Act X. 
1859. 


i Case No. 3217 of 1866. 
Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
24th Septimber 1866, affirming a decision 
passed by ihe Principal Sudäer Ameen 
of that District, dated the 13th December 
“1864. i 


e 
Juggobundhoo Samunt (Plaintiff) Appellant, 


VETSUS 


’ 


Gyanender Qath and others (Defendants) 
Respondents. « 


. Baboo NU Monee Sein for Appellant. 


Baboo Otool Chunde? Mookerjea 


for 
e Respondentse . 


~ An allegation of fraud made in a plaint, the -plaintiff ' 


meaning thereby nothing more than the defendant’s 
havingeobtained something to which, in the plaintiff S 
opinion, he was not entitled, does not give a Civil Court 
‘jurisdiction¢o interfere in a case under Act X. 184). 


Jackson, J.— WHEN the case was’ before 
the Court onthe last ocgasion, the Court ‘re- 
manded the appeal to the Zillah Judge, be- 


cause it was of opinijpn thatthe Judge had 
‘wrongly gtclined jurisdiction, The Judge 
considered that the plaintiff sought merely 
to re-open the execution proceedings in a case 
under Act X of, 1859. e Br a 
He observed that the plaint contained n 
distinct’ all@gution of ‘fraud; and that fraud, 
if proved, vould enable the Civil Court 
to interfere und to give the parties relief. It 
now really turns out that, what the plaintiff 
meant by fraud was uothing more than the 
defendant’s having obtained something to 
which, in the,plafutiff’s opinion, he was not 
entitled. ; o’ 
It is evident that, if that be frand; n door 
will be open to raise in the Civil Courts a 
question as to évery thing donein suits under, 
Act X of 1859. cs 
The plaintiff held a jote under the zemin- 
dor. ‘The zemindar sued him in the usual 
way for an arrear of rent. Having gota 
decrée, the zemindar next petitioned that in 
satisfaction of that decree, the jote itself 
might be put up for sale, With this petition, 
the Collector’s Court complied, and the jote 
was sold, athe zemindar himself being the 
purchaser. It appears that either before 
the sale or after, a claim was preferred by 
some third party who alleged that 18 beegahs 
of land belonging to him had been impro- 
perly included in the sale., This claim was 
allowed, and the 18 beegahs of land were 
released. The sale was otherwise ‘affirmed. 
The late owner of the j@te now®states that 
ufder- color of this sale, the zemindar, as 
purchaser, has got possession of a certain 
quantity of lekheraj land belonging to the 
jotedar. But he has not given proof of any 
single circumstance which can amount to 
fraud. Manifestly if, ou the sale-of his tenure 
andethe decree-holder going to take pogsessign 
of what he had bought, the. jotedar found 
that he was being deprived of ‘some portion 
of his lakheraj land, he might have applied 
to th@Cobector who would have lind power 
to set it right. Thitt Act’ X provides in such 
anges n@ right of appeal to a dissatisfied 
defendant, is a matter with which we have 
nothing to dq; and it will give no jurisdiction 
to ¿lie Ctvil Court to entertain a question 
which ought to be disposed of‘by the Keyenue 
Courts, if anywhgre. It is now manifest 
that there really was no fraud in the matter, 
and that the plaintiff has brqught into Court 
a suit which he is unable to sustain. g 
I think, therefore, that the suit was pro- 
perly dismissed, and that this special appeal 


4 must be also dismissed with costs. 


"Hobhoase, J.—I concur, Se a 
* (d 


é 
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The 3rf Augifst 1867. F ‘The 5th August 1867, 4 = 
. | Present: =: oe Present è ST, 
The Hon’ble,Sir Barnes Peacock, Et., Chief| The Hon'ble W. S. Seto#-Karr and io 
Justice, and the Hon’ble O. P. Hobhouse, : Dwarkanath Mittra, Jutges. eee? 
Judge. » ' ' ; Ar 


Boundary suit — Map — Admission— 
` . Evidence. | : 


Case No. 24 of 1867. 


l Special Appeal from a decision fussed by 


‘suit. ` 7 


Beejoy Gobind Chowdhry 


the Judge of Rajshahye; dated the 4th of 
October 1866, affirming a decision of the 
Principal Sudder Ameen of that Districts 
dated the 30th dugust.1864. 


Gordon Stuart and Co. 
Appellants, 


ee versus. ` 


(Defendants) 


(Plaintiff) 
Respondent. 


Baboo Nilmoney Sein for Appellants. 
Baboo Mohinee Mohun Roy for Respondent. 


If the defendants in a boundary swt accepted in 
a former suit a particular map-as correct, their accept- 
ance is legal, though not conclusive, evidence against 
them in the bogndary suit, and is tantamount to an 
admission and- stands upon a very different footing 
from the degree in the first suit, 


Peacock, C. J.-2Yhe case has been tried 
upon the merits. ‘The only question if as 
to the quantity of land to be apportioned to 
the respective parties as belonging to their 
respective villages. ‘This depeuds upon the 
boundaries of those villuges. The Judge 
says that the map made in the other suit 
Kas alteady been accepted by the parties as 
correct. Thet map defines the boundaries 
of the villages. ‘The Judge was correct ip 
apportioning the accretions according to those 
boundaries, è . * 

.We cannot in special appeal reyerse the 
Judge’s judgment so far as it depends ujfou a 
question of boundary, which is u mere ques- 
tion of fact. If the defendants Messrs. 
Gorgon, Stuart and Co. in a former suit ac- 
cepted the partigulac map as qorrect, their 
acceptance is legal evidence against them in 
this suit, though not conclusive. lt is tau- 
trmount to an admission aud stands upou a 
very different footing from the decree in that 
Ld 


The judgment is accoidingly affirmed 
with costs. e a 

e e be 

e 


Mortgage—Lien—Priority. 
Case No. 62 of°1867. 


Regular Appeal from a decision passed 
by* the Officiating Additional Principal 
Sudder Ameen of East Burdwan, dated 
tie 23rd December 1866. 


Messrs, Erskine and Co. (Plgintiffs) 
. -' Appellants, 
versus 


Dhan Kishen Sein and others (Defepdanta) 
i Respondents. an 


Mr. R. T. Allan and Baboo Bungshee 
Dhur Sein for Appellants. 


Baboos Kishen Sucea Mookerjee, Sreenath 
Doss, aud Bhowanee Churn Dutt for 
Respondents. 


“Suit laid at rupees 8,564. 


A. indebted to B, binds himself to B by deed not to 
alienate his rights in certain property until his debt to 
B had been satistied. A subsequently ‘gives a putnee of 
that property to C. After the creation of such putnee, 
selle to D the rights and interests of A under A’s deed 
to E Hauo that D has no right in a suit against C to 
set eside the putnee, as such putnee had been -created 
prio: to D's purchase, and as the lien which B possessed. 
nad not passed to Ds 


a 


Seton-Karr, J;—Tum plaintiffs sued to set l 


asice a putnee of two mouzahs and to 
obtain klas possession of the same, i 


The facts out of which the present contens 
tiou arises, as bare facts, are very’ little in 
dispute, but the position of the parties 
and the rights accruing to them out of that 


position, have been both contested before us. ` 


© It seems that the defendant# Nos.. 4 to 8,- 


bejug Okhoy Dutt and others, were indebted 
to the defendants’ Nos. 9 to 12. in the sum 
of 20,800 rupees ; aud on the 9h of Magh 
1261,eor the 2ist*of January 1654, a razee~ 
manah and a gifeeuamah were filed by the 
parties, whereby the Dutts bound themselves 
not to transfer by. gift or sale; of otherwise 
alienate a certain zemindaree known as Lot 


Bičdea. until the debt due to "defdudunts - 


9 <o 12, viz. the Roys, had beew satisfied. 
Failing this, a deeree,was to issue, and bø 
executed accordingly, Ou the,20tl. of Pous 
1266, or soine yeuts after the razeenumah, 


D 


g yg é ° meee 
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were violated, whichglecr@ his clients have 
purchased, the defendants’ Nos. 4 to 8 were 
interdicted from alienation, and thé otber de- 
fendants Nos; 1 to 3 could take no beneficial 
interest by their putnee. 


8rd.-—Tlmt if the defendants insist on re- 
taining their putnee, they «re bownd to spay 
off the debt due to Messrs. Erskine is mort- 
gagee aud pledgee in the room of the’ origi- 
nal creditor. . : 

It is quite certain that the plaint, as fram- 
ed in this suig, did not disclose any such 
cause of action, nor did the plaintiffs therein 
ask for the relief which Mr. Allan now 
asks for, nor could we, under any view of 
the case, declare the putuee void, or give the 
plaintiffs khas possession as ptayed for in- 
the plaint. 


At the same time, the third issue framed 
by the Principal Sudder Ameen did in some 
measure raise this question now before us”, 
That issue is as follows = 


“ Whether the decree in execution of which 
Lot Biddeah was sold, contained the con- 
dition that the said lot could not be trans. 
ferred until the decretal debt was first 
satisfied; if so, can the putnee tenure 
created by the debtor-defendant stand good. 
in law p” j 


e 

It is not dontended by the respondenta 
before us that the creation of the putnee is 
not one of those alienaticBs against which 
the? razeenamah aud safeenumah were ina. 
tended to guard. And from the record, it 
is clear that ein September 1864 several 
decree-holders simultaneously attached the 
property, which was sold for the debt due on 
decree No. 49, in which the plaintiffs purs 
chased, as well as for that due on decree 
No. 106, and it is also cértajn that the 
proceeds of the sale were distributed rateably 
among the various creditors who all more or 
less took steps to attach and realize, though 
for some cause which ‘js not very clear, the 
deergs in® No. 49 was not satisfied either 
wholly or in part. . 






























and safeenamah ig question, the Dutts 
granted a putnee of two -mouzahs of the 
Lot Biddea to the defendants Dhun- Kishen 
Sein and“othere, Nos. 1 to 3, who are the 
‘real and substantial defendants in the present 
action.. It has not béen contended either in 
the Lower Court or before us, that there was 
anything fraudulent and collusive in éhe 
putnee in question, though itis contended 
‘that, under the terms of the razéenamah, 
the Dutt8 had tio right to create the pufinee, 
and that the Seins should take nothing. 


e 

Then, on the 4th gf Assin 1271, or some- 
time ju September 1864, thé defendant 
No. 13 puwchased, at a Sule in execution of 
decree, the rights of the Dutts, debtors in the 
suit which had been compromised, but in 
which execution was taken out failing the 
tompromise, and then he transferred the 
same immédiately afterwards to Messrs. 
Erskine, = foe 

On going to take possession, the plaintiffs 
found the defendants Nos. 1 to 3.in possession 
of. their putnee, and so they have brought 
this suit tó cancel the same’ and to obtain 
khas possession of the mouzahs. 


On this state of things, arid on the action 
‘as brought, the Principal Sudder Ameen 
< hag held that the plaintiffs have no right to 
enforce the terms of the razeenamah, and 
to set aside the putnee created after the 
hbove deed ; that the putuee was created 
Jong -before heit purchase ; that they have 
. hequired the rights of the debtors, and not 
those of the ereditors į that the lien created 
under the razeenamah belongs to the cre- 
ditors Nos. 9 to 12; that these latter, had 
they chosen, might have sued to set aside 
the alienation caused by the putnee and to 
sell the property as it existed nt the time of 
the rageenamah, but they did not ; and that, 
“all things congidered, the plaintiffs bought 
nothing but*the rights of the Dutts as they 
were in 1864 or 1271. Holding thesg 
‘views, the Principal Sudder Ameen dis- 
fhisseg the case, . . b 
. 


e on 
In ppe patre us, Mr. Allan; admitting 
that the plint is not ‘arfistically framed, 
nor the action peoperly laid, still contends 
that he has a right to relief from the Civil 
: Courts in hiS present action, dn the follow- 
‘ing grounds ;— 
‘1st.—That his clients are the holders „0f 
decree No, 49 which is still unsatisfied. ` 
e 


On the cese ås it stands, the quostion for 
our decision, on all the points raised „by 
Mr. Allan, ig, eoncisely pyt, whether his 
clients can be regarfied as having a lien on 
the property alienated, and whether they can 
compel the putneedars either to give up 
"their putnee, or to pay off the decree which 
bated all alienation béfore such payment. 


2nd.—Thak by the terms of the decree In the course of arguments, the following 
Which wasto be carried ouf if the razeenamap | cases have een quoted on both sides :— 
c ° i . o ° m 
e 


è 


1867.) Civil 
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Sudder Dewanpy Adawlut Reports for 
1859, page 345. ` *° . 

Sudder@Dewanny Adawlut Reports for 
1858, page 1206. - ' 


Weekly Reporter, volume II, page 65. - 


. Ditto, volume IV? page 82. 
Ditto, volume I® page 316. 
Ditto, volume VI, page 13, 


Miscellaneous Rulings. 


And also two censes not printed, the one 
decided by Sir Charles Jackson and Kemp, 
J. J. on the 14th of January 1863, special 
appeal No. 156 of 1861 ; and the other by 
Bayley and Campbell, J. J. on the 23rd May 
1863, spesial appeal No. 1157 of 1861. . 
The cases quoted from the decisions of the 
late Sudder Court are not in point. Of the 
decisions of the High Court, that reported 
in volume IV, page 32, Civil Rulings, seems 


. somewhat to favor Mr. Allan’s contention, 


while those of 1863, not priuted, are decid- 
edly in favor of the respondents. The other 
cases do not help us much in settling the 
questiou. : 

Mr. Allan’s position, in addition .to the 
informal character of the plaint, is still 
further embarrassed by the fact that, in con- 
travention ofthe- terms of the razeenamah 
and safeenamah, his clients purchased, not 
only the property of the debtors, but the 
property of those who had been sureties for 
the debt. By the compromise, it had betn 
provided that the property -of the debtors 
should first be put up for sale, and then, if 
that proved insufficient, the property of the 
sureties should be sold. Thus, if the terms 
of the razeenamah and safeenamah have 
been substantially violated-by the defendants 


“who created the putnee, a similar disregard 
_ of the terms thereof has been shewn by Mr. 


Allan’s clients in purchasing the property” 
put up to sale by defendants Nos. 9 toel2.: 
On the whole, after mtich consideration of 
the facts and arguments, I am incliged t@the 
opinion that the decision of the Princfpal 
Sudder Ameen ought to be upheld, and that 
wo ought not to granf the-relief,noav prayed 
for.ig the present appeal.: The defendants 
Nos. 9 to 12, really put, up te sale, and 
Messrs. Erskine bought,” the rigbts and 
interests of thegdebtors as they stood at the 
time of the sale, and the plaintiffs have no 
right to look for any thing more than what 
was theu attached and sold, The plaitt 
was not that of a party who was seeking to 
enforce a lien which had been pogsessed by 
e 


the judgment-creditor and had passed to the 
plaintiff; and. though mention was made of 
the improper, alienation in the plaint, and 
tho.gh the point was raised in some shape’ 
befcre the Lower Court, I yet think ‘that, 
looking to the position of alf the parties, 
and to the course of the decisiona on these 
‘controverted questions, Messrs. Erskine 
cantot be now said to standin the shoes of 
the _ udgment-creditors. : 

The case quoted from Volume [Ve Weekly 
Reporter, page 32, is one of considerable 
comlexity, and the facts doenot appear to be 
identical with the facts ia the case before us. 
In taat case the Judges held that the sale in 
execution actually passed to the peaintiffs the 
property which was mortgaged, because the 
plaint had asked for the actual realization 
of the mortgage and for a declaration of 
righ3 to redeem. . 

Had the present suit been laid in th 
abova form, the defendants might, perhaps, 
have set up a different defence, and they 
would have known clearly what they were 
called on to meet, while we have no means 
of cscertaining in the present suit, whether 
any, and if any, how much of the decree 
has been paid off, or why it has not been 
satisaied. : 

The case decided by Bayley and Campbell, 
J. J. on the 23rd of May 1863, seems 
exac:ly in point with the ‘present case. 
Thers, a creditor, who had a lien on_certain 
properties, sold the rights and interests of 
his debtor and bought them himself. When 
he wished to take, not only the rights and in- 
teres:s of the debtor, but rights "alienated and 
in ths possession of another, the Court held 
that 1¢ could not succeed without previous 
enforcement of mortgage, but that he would 
not >e prejudiced if he chose -to *proceed 
agaicst. properties alienated after his lien, 
for any unsatisfied balance of his money. 

Tle present case seems to me én all fours 
wath the above. e° 

Tre case decided by Sir C. Jackson and 
Kem, J. J. is dlso inf “favor, of the re- 
sponcents, though the facts are not exactly. 
the same. 2 s. . ; 


° It is tme that Messrs. Erskine’s case 
may 2e somewhat hard, and that ho'creation 
of the putnee was against the terms of the 
compromise. But the maxim , ‘ paveat 
émptor” would apply to their cuse, and I 
cannet think that they are now legally: in 
any position but that m which the debtors 
were in 1271. E e an 

e E n A e ` . 
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I am unable to say that the decision of 
the Lower Court is ¥gally wrong; and as 
I: cannot see my way to granting the plaint- 
iffs the relief which they now require, I 
would dismiss bhis appeal with costs. 

Mittra, J*I concur generally.’ 

å f 





The Sth August 1867. 


9 


ae Present: s 
The Hon’ble H.*V. Bayley and J. B. Phear, 
Sas Judges. 
| gimitetion—Section 77 Act X 
of 1859. . 


Case No. 479 of 1867. 

Special Appeal from a decision passed ‘by 
‘Dr. H. S. Thompson, Principal Sudder 
Ameen of Backergunge, dated the 1\th 
January 1867, affirming a decision passed 
by Baboo Brojohishore Sein, Moonsiff of 
that District, dated the 10th April 1866. | 

Prosunno Moyee (Defendant) Appellant, 


r $ 


versus 


Ram Komul Sein and others (Plaintiffs) 
Respondents. 


Baboo Roopnath Banerjee for Appellant. 


E Baboo Bama Churn Banerjee for 
f Respondents. 


= 
When the object of a suitis directly to set aside an 
order passed under Section 77 Act X of 1859, the limit- 
ation of o&e year applies ; but when a party sues on‘ a 
general right to real property 12 years’. limitation ap- 
plies, i 


Bayley, J.—DEFENDANT is special ap- 
pellant. Jhe only plea pressed before us is 
that this suft should haye been brought 
within one year fiom the date on whichéhe 
orde? was passed agaipst plaintiff under 
Section 77 gAct X of 1859. . 

The rile of law is that, wlæn the object is 
directly’ to set‘%side an orde» pagsed undef 
Section 77 Act X of 1859, the limitation of 

„one year applies, -but that there is no such 
restriction when a party sues, as plaintiff 

‘ does here,‘on a general right to real property,» 
to which 2 years’ limitation applies, In this 

- view we dismiss thig special appeal with 
costs. > ` ' 


i e . 
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The 5th August 1867. ee 
e * ° . an 
e Present : 


> 
The Hon’ble F. B: Kemp and F. A. Glover, 


; Judges. a ae 
Joint Hindoo family—Prestiimption of 
joint esté&te (strict proofs toerebut) 


—Auction-purchaser. i 
A Case No. 643 of 1867. 


Special Appeal ‘from a decison passed by 
Mr. A. Hope, Judge of Sarun, dated the 
31st December 1863, reversing a decision 
passed by Moulvie Itrut Hossein Khan, 
Principal Sudder Ameen of that District, 


| dated the 29th November 1864. 


Lalla Sreedhur Narain (one of the 
Plaintiffs) Appellant, 


versus 


Lalla Modho Pershad and others 
_ (Defendants) Respondents, 


Mr. R. T. Allan and Baboos Unnoda 
Pershad Banerjee, _ Romesh Chunder 
Hitter, and Mohesh Chunder. Chowdhry. 
for Appellant. 


.B&boos Onookool Chunder Mookerjee and 
Greesh Chunder Ghose for Respondents, 


Character of ‘strict proofs” which an auction-pur- 
chaser of. the rights of one member of a joint Hindoo 
family can be expected to give in order to rebut tlre pro- 
sumption in favorof joint estate in a joint Hindoo . 

e 


family, ` r 


Glover, J.—Tais was a sutt to recover 
fertain property by right of inheritance, 

Thee cineumstances are fully. detailed in 
this Court’s order of remand dated 4th duly 
1868 (Vie Weekly Reporter, 70); and the 
only question to be decided. is the nature - 
of Beharee the judgment-debtor’s right in : 
the ,propetty sold: in other words, were the 
mouzahs in question the.separately acqgired 
property of ¢he elder brother Beharee, or did - 
they belong to the family. 

' The High Court considere@ that, in trying 
this issue, the Judge below had not thrown. 
thg onus on the righ party ; that the pre- 
sumption in @ joint Hindoo family being that 


{all the property was likewise joint, the 
e ~ to tese 


id ° 
1867.] Civil 
? defendants, who pat forward the special plea 


of separate acquisition D? Beharee, were bound 
to prove it in the strictest manner. 


, The case was remanded accordingly. 


The Judge*has now re-considered his judg- 
ment after calling for further evidence, and 
has ngain come tq the conclusion that the 
land§ in gispute were the separately acquired 

- property of Beharee, and were rightly sold 
in execution of the decree against him. 

The plaintiff again appeals spetinlly to 
this Court, urging that the evidence on 
which the Judge has found th’ property to 
‘have belonged separately to Beharee, falls 
fur short of the “ strictest proof ” requyged 
by the order or remand, and that the Judge’s 
decision is nothing more than a re-capitulo- 
tion of his former reasons,—reasons which 
were held by this Court to be insufficient. 


The new documentary evidence consists of 
n petition of Beharee Lall, a list of property 
signed by him, anda security-bond executed 
by his brother Binda Lall. The two former 
documents could be no direct evidence in 
favor of Beharee Lall’s separate right, nor 
afford any presumption that the property 
dealt with in the name of one member of a 
joint family did not belong equally to all. 


The secarity-bond is relied upon to show 
that the famity quoad the property now in 
suit was not joint; but the fact is that 
Binda Lall, only pledged certain moveable 
property as security for his brother Behareg, 
so that the document after all proves no- 
thing against the allegation that the family 
was in all respects joint-and und{vided. 


Besides these documents, there is the 
evidence of two witnesses who depose that 
the property belonged to Beharee Lall, and 

e : miata 
was purchased by him, and that from the 
date of his purchase, it remained in his 
possession. 


Now, if the words of the remand rder 
are to ba taken to mean that direct proof of 
the separate ownership of-Behare® shogld 
be given by showing that the purchase- 
money was his alone, and that ke alone ‘re- 


ceived the rent of the land, the defendants’ | 
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the éstate) necessary to show who were the 
ownərs of the properfy is not in their 
powar, but in that of their adversaries, 


‘ The utmost they could do was to show by 
documents admittedly executed by Beharee, 
that he had always held*himself put to the 
world as the sole owner of the property, and 
to prove by oral testimony that Beharee was 
She pariy who purchased the land and 
received its profits, 


If, *then, the words “ strictest proof” are 
to be taken as meaning the, strictest proof 
possible to the defendgnts under the circum- 
stances of their position, we think that what 
they have given world be a suffiggent carry- 
iug aut of the High Court's order of remand. 


We quite admit the force of Mr, Allan’s 
argument for the appellant, and have no 
doubs of the correctness of the long current 
of dezisions which establishes the presump- 
tion <a favor of joint estate in a joint Hindoo 
family ; but if the order of remand can 
be construed as we think it ought to be, 
the decision of the Judge below on the ques- 
tion of separate ownership by Beharee Lall 
becomes one of fact on evidence with which 
there is no interference possible in special 
appeal. - ' 


‘Wa think that the Judge laid, an undu 
importance on the fact that “the defendant 
waited nine years without objecting to the 
possession of Sadipore by the auction-pur- 
chasers ; but as he states distinctly in his 
judgment that he arrives at his conclusion 
on the evidence adduced on the remand 
taken with the evidence before given, his 
ruling on this poiut is of no importance. 

Ths special” appeal must be dismissed 
with sosts, 


. Ld 





The 6th August 1867. e 


Present: bd 


“he Hon’blé W, S. Seton-Karr and® 
A. G. Macpherson, Judges. . 
e . 


case ust necessarily fail, for they are not| Blainat — Segtions 26 and 29 Act 


in a position to give such qyidence. 


They are strangers, purchasers at an 


auction-sale without notice that any one, 
save Beharee, had any claim to the property. 
Beharee is now a plaintiff in this case, siding 


. with his brother and opposing their claim ; 
and the evidence (i. e. the account books of |, 


° VIIZ. 1859. s 
oe e 


Case No, 284 of 1866, 


‘Regylar Appeal from a decision passed by 
Baboo*Gunga Churn Shome, Principal 
Sudder Ameen of Surun, datgd the 18th 
Mey 1866, e f à , 
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Bishen Sahaye Singh (one of the Defendants) 
: Appellant, 
r as . ‘ 
versus 


Beer Kishore Singh and others (Plaintiffs) 
: ©, e Respondents. 7 


Babog Debendio Narain Bose for . 
Appellant. eae 


_ Mr. R. T.*Alian for Respondents. ° 
‘Suit laid at rupees 6,500. 


° f 

- A plaint which is unnecessarily prolix, or argifmenta- 

tive, or which contains irrelevant matter, ought to be 

rejected by the Cow% to which it is presented, or ought 
to be returned to the plajnti$ for amendment. 

A plaint which contains a prayer that the defendant 

may be criminally prosecuteg for’ forgery should be 


jected. ; 
ne Mere argument~is (under Section 124 of Act VIII of 


1859) inadmigsible even in a written statement, 

_ Tur plaintiffs sued to set aside a deed of 
. sale ofa two annas share in a certain mouzah 
” (bearing date the 7th of January 1862, cor- 
responding with the 21st of Pous 1269 
Fuslee) which deed they described as false 
and fraudulent, . f 


The defendant Bishen Sahaye maintained 
the genuine character of the deed ; but’ the 
Principal Sudder Ameen gave the plaintiff a 
decree, and recorded that the plaintiffs, if so 

minded, might proceed in the Criminal Court 
against the defendants. neers 


In appeal we have heard both parties, But 
we have not thought it necessary to call on 
the appellant to reply to the respondents, who, 
in our opinion, utterly faied to support the 
judgment of. the. Lower Court, or to show’ us 
any grounds. for supposing the deed to be 
false or fraudulent, : 


~The deed of sale is of recent date. It was 
executed atthe station’ of Motihari, in the 
distriot® of Chumparun, and was duly register- 
ed. Itis deposed: to by- several witnesses 
' who give a glear and connected account of 
the execution, andof the payment of the 
consideragion-money, and of the reasons for 


the sale. ° 


Te is true.that orhl evidence of: ae ae 

uires tobe carefully’ scrutinized and to 
bo oonskidfed in connection with all the pro- 
pabilities ofthegase. But thereasonsassigned 
by the Privcipal Sudder Ameen for discredit- 
ing this 8vidence are frivolous and unsa- 
-tisfactory ; for example he states (as facts 
tendiig to discredit them) thatthe witnesses 
made disqrepant statements, not in the num* 
ber. of rupees, but in the number sof annas 
in the econgideration money, and as to ‘the 
exact doy of registration, 
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Mr. Allan for the respondents, the plaint- $ 


iffs, dwells on the mbgence® of the Mooktear, 
Gujraj Stogh, at whose house in Motihari the 
deed is said to have been drawn out. But 


the appellant shews that he twice endea- ` 


voured .to, procure the attendmnce of fhis 
person without effect; and the plaintiffs 
might themselves have subpoenaed him, and. 
otherwise hfve enforced his attengande ‘in 
Court if they thought-the appellant was 
intentionally keeping him out of the way. ` 


That ethe deed should be executed at 
Motihari, where seither of the parties reside, 
is not surprising, Both parties, we are told, 
reside in the district in different villages, 
anggthe sudder station offers to such’ parties 
facilities both for registration and execution, 
But admitting that the evidence te the exe- 
cution and payment of consideration -dis- 
covers no higher commendation than that it is 
precise, aud that it goes to prove the points 
which the defeadant wished to prove, the 
probabilities drawn from- the conduct'and 
position of the parties are altogether in 
favor of the genuineness of the deed. 


A patawa “lease, that is, a lease in the 
nature ofan usufructuary mortgage, had beén 
granted by the plaintiff for four annas of the 
mouzahs in dispute, to Messrs. Hill, indigo 
planters in the neighbourhood. 
had been granted on the 8th of November - 
1856, or in 1264, and was to run to 1278. 


On the 9th of paar 1863, or rather. 
mpre than a year after the sale which is now- 
impugned, the plaintiffs are shewn, to have. 
granted to the above gentlemen a fresh lease,, 
not indeed of*four annag, but of two annas of. 
the village, and the new lease was to. run 
from 1271 to 1286.” 


Phe defendant shows that he also granted 
‘a lease of the remaining two annas of. the 
Village, being the share whiclf he had pur, 
chased from the plaintiffs, about -the same 
‘time or owthe 8rd of February 18638; and 
he argues that thes® facts are strong corro- 
boxktions of the sale to him by the plaintiff, 
inasmuch as there would be no reason why 
the plaintiffs who had given Messrs. Hill 
a lease of the four annas, which lease had not. 
expired in 1271 but was to ruu on to 1273, 
should giveea fresh lease of asimilar portion 
of the properly before’ the expiry of the- 


first lease. é 


Tt seems to us that the only rational -solus 
tion of the fact is timt the plaintiff had, pre- 
vious to the expiry ofthe first lease orin- 
1269, parted with one-half of the property, 

e 


This léase’ | 
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and that Messrs. Hill then procured from the 
purchaser a lease fr twe annas, and a renewal 
from -the original ‘proprietor of iio, annas 
more, thus making up the whole. four annas 
of the mouzahs. . i 
The explanation given by the plaintiffs’ 
witnesses of ‘this remarkable fact is that 
Messrs. Hill wore out the.plaigtifis, by their 
importuhities, and forced them to give a lease. 
This explanation is childish aud absurd. . 


The-Principal Sudder Ameen - appears to 
have felt the difficulty created by theplaintiffs’ 
conduct in this respect ; bit hg gets over it 
by saying that it is not sufficient to outweigh 
the other improbabilities. A true percep- 
tion of the rights of the case might have 
led him to the conclusion that this one fact 
gave strefigth and consistency to the direct 
evidence, and that the improbabilities existed 
only in imagination, and had no substance. 


There are.other points in the case which 
make in the defendants’ favor. 


The plaintiffs argue that, if the deed were 
génuine, they would have signed the same 
themselves, and would not have signed by 
the pen of Kunjun Sahoo. But it is shewn 
that they were in the habit of executing 
other deeds in the same way and by the pen 
of one person. 


The mortgage deed of the 5th of Magh 





1266 to Anarkoli, the mother of the defend- | 


ant, and the mooktearnamah of the 2nd of 
April 1858, are exqputed in the same manner. 
The patowa deed of 1856 is also execuéed 
by one person,*Ram Narain, for himself and 
others. Only in a deed, dated 14th of March 
1865, do the plaintiffs all sig? in their own 
persons. 

The plaintiffs lay stress on the deed of 
portage to Anarkoli, which, they say,eis in 
their hands, and was produced by: them, and 
not by the défendant. But as the plaintiffs 
still retained their right iu a part of the pro? 
perty, it is not surprising that the, martgage 
deed should remain witR.them, There is a 
visible alteration in the indorsemens on® the 
said deed, the month of Cheyt 1268 haling 
been substituted for some other,date : and this 
alteration makes the document -whodly worth- 
less for the purpose for which it was putin 
evidence by the plaintiffs,” e 


The defendants havegiven evidence toshow 
that this deedef mortgage was paid off at 


“the time of the sale, or on the 7th of January, 


1862: and the plaintiff have notshewn how 
or when otherwise this debt was paid off by 
them.. 
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The motive alleged by the plaintiffs for 
the forgery of the deedgis not proved, and is 
improbable. “It is simply alleged that the 
defendant and Messrs. Hills have concerted 
meesures to defraud the plaintiffs. If this 
were really the case, no imporbunity on the 
par. of Messrs, Hills Would havg succeeded 
in resting å second lease from the plaintiffs 
when the first lease had yet two years to run. 
And the plea ofany misunderstanding with 
Messrs. Hills rests on nothing except peti- 
tiors*to the Magistrate against Mestrs. Hills 
of no later date than 1844 and 1845,—peti- 
tions which are no possible ‘evidence in this 
suit to which Mr. Hill # not a party. 


The first lease admittedly grated by the 
plaintiffs to Messrs. Hills in 1856, shews 
clearly that any difficulties which had pre- 
viously existed had been adjusted satis- 
factorily. e 


The defendants have, in fact, shewn abun- 
dans cause why the plaintiffs’ suit should 
nevat have been decreed. Motive for a 
fraud so daring and barefaced is altogether 
watting on the part of the defendants ; while, 
ou he other hand, it is perfectly easy to 
‘eonzeive why a person, situated as the plaint- 
iffs are, might wish to turn round and re-. 
pudiate his uwn act and deed. 


I; is wholly impossible for us, at this 
stage, to accede to Mr. Allan’s request that 
the zase be remanded for the evidence of the 
plaintiffs and defendants and for that of 
Messrs. Hills to be recorded. No doubt, the 
case could not be properly tried without ex- 
amining the plaintiffs; and itis incompre- 
hensible to us that they should not have 
been examined. But they allowed the case 
tote decided without tendering themselves as 
witnesses, and they have failed tẹ prove 
even a primå facie caso, Under such cir- 
cumstances, we have no power to remand 
the suit. - ee 


Eefore concluding, it appegys $o us to be 
necessary to remark at some length upon the 
plaft which has been placed upon the rgcord 
inthiscase. - œ j re 


Theeplaint ise of such a natua that no 
@ouzt which paid the smakest attention to 
the provisions of the Code of Civil Procedure, 
coud have adnfitted it upon its ffles, It is 
drawn in defianeé of the directions of the 
Coée, and contains nearly every fault which a 
plaint, can have, being most unaecessarily , 
prolix, “argumentativg und full of matter 
whch is wholly irrelevant. e. ù” 

Ld 
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° Section 26 of Act VIII of 1859 is as 
follows :—“ The platat shall be distinctly 
“ written in ‘the language in ordinary use in 
“ proceedings before the Court, and shall 
“ contain the following particulars :— 


“l, The*name, description, and place of 
“ abode of the, plaintiff. °. 


. “2. The name, description, and place,of ` 
“abode of the defendant, so far as they can. 
“ be ascertained. g 


«3. The relief sought for, the subjéct of 

“ thè claim, the gause of action and when it: 
“ accrued and if the cguse of action accrued 
©“ beyond the period ordinarily allowed "by 
“any law fpr commencing such a suit, the 
“ ground upon which exemption from the 
“ law is claimed.” , A et 


Section 29 enacts that. “if the plaint do 
* not contain the several particulars herein- 
‘t before required to be specified therein, or 
“if it contain particulars other than. those: 
“ required to be specified, whether relevant 
“ to the suit or not, or if’the statement of 
“ particulars be unnecessarily prolix, or if 
“ the plaint be not subscribed and verified as 
“ herein before required, the Court may re- 
“ject the plaint, or, at its discretion, may 


“ allow the plaint to be améndéd.” 
How far have these directions been at- 
tended io? i 


` The suit is brought simply for the purpose 
of obtaining a declaration that a certain deed 
which purports to have been ` executed ‘by 


the plaintiffs, is a forgery and not binding ‘} 


upon the plaintiffs, 


The first paragraph of the plaint is to the 
following effect :— i 33 


“ Suit for setting aside a fraudulent and 
“fabricated deed of sale, purporting to have 
“ heen executed on the 7th January 1862, 
“ corresponding with Pous 1262 Fuslee, and 
“for causing the defendants to be tried for’ 
“ forgery a luid at rupees 6,500, being the 
“ consideratiofi-money covered by that deed? . 
“ The cause of action has agcrued from the 
“‘ month of December 1868, when the plaint- 
tiffs becagao cognizant gf the’ forgery.” 
Now, if the plaint had gone no farthef than 

„this, it would hve containedeall that was’ 
necessary, apd would have baon framed in. 
accordance with the directions of the Code of 
Civil Procedure, except in so far as concerns 
the words “and for causing the defendants: 
to be tried or forgery :? for we musf mitke 
this exception as it is gertainly a novel ‘idea 
that in order to have a man prosecuted for 

e 
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forgery,, it is necessary to institute a Civil 
suit, Byt even if the whole plaint had con- 
sisted on#y of the one paragraph just quoted, 
it ought to- have been rejected,.*or to have 


| been returned that it might be amended ‘by 


striking out all reference to Qtiminal pro- 
céedings. Phil paragraph, howeyer, is mere- 
ly the intro 
about a thirteenth part of the whale plaint, 


We proceed to give some extracts from 
what follows :— ` 


“Tt aphears froth a copy of the fraudulent 


“ and fabricated deed of sale that the defend 


“ant No. 1 has made the plaintiffs declare 
‘in it the fact that, out of the consideration- 
““money amounting to rupees 6,500, the 
““putowa (or mortgage) money due to Henry. 
“ Hill and Co. amounting to rupees 548-4 are: 
“kept in deposit, and rupees 5,951-12 aré: 
“received in cash to meet the demand-of 
“ Mussamut Anarkoli Koer and defray other 
“ necessary expeuses ; but this Clause (in the 


“ deed) ts the result of the foulest device.. 


“ IF the putowa money rupees 548-4 due 
“to Henry Hill were payable out of the 
“ usufruct of ptitowa property, thei what was 
“ the use of selling the property. It would 
“be absurd to suppose that any body would 
“ sell his estute to satisfy a putowa debt. Ag 


“ for the debt due to Mussamut Anarkoli Koer, © 


ction, and ie in length gnly’ 


4. 


“it was piid by the plaintiffs out-of their a 
“ own money : the said Clause in the deed of 


sale is the result of the foulest device, and’ 


“ has been introduced in ® to catty out w. 


“ fraudulent design.” . . 
- . 
The whole of this is mere argument and, 


would (undere Section 124) be inadmissible, 
.| even in a written statement in, which more > 


latitude is allowed than in a plaint. How 
-much more inadmissible is it in a plaint, 
which under Section 29 ought to contatn noe 
thing,save the particulars specitigd in Section 
26. ' The plaint continues :— 


“ It ds ugual to have.deeds of sale attested 
“by known and tristworthy persons, but 
“this ded of sale has been attested -by 
* eifht persons including the, writer, all of. 


“ whom are residents of different and dis- - 


“tant villages. It would be improbable to 
“ suppose that people of different villages 
“ would assemble at a partiqular place for no 
“ other reason thar to attest (a deed), This 


:* circumstance alone is -suffigient to show : 


* that the deed of sale in 


question is a fabri- 
“* cation. i ‘ 


e oe ae 

OF the marginal witnesses and the wri-, 

torof the said deed Ram Protab Lall is 
a 


i 
Ki 
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2“ one who is under the influence of defend 
“ant No.1, and the piftwaree of ,Mouzab 
t“ Boronenha which is leased out to'ħim (de- 
* fendant No. 1). He the said Ram. Prolab 
“Lall has already deposed on behalf of de- 
“ fendant No. Ys father Lall Bahadoor 
“ Lall of Bqronenha, is the son of one Sree 


“ Loll whose attestation as a wétness is to be’ 


“ foundeina fabricated bond dated Ist Fal- 
“ goon 1269 F. Sheopersad Roy of Hurnath 
“ is the son of one Doorga Roy's brother, 
“ who has already deposed for the $ather of 
“ defendant No.1. GujrajeSing, the writer, 
t is also one who has already *deposed for 
“ the father of defendant No.1 in a suit 
“which Oomrao Sing had brought against 
“him (defendant No, 1’s father). In such 
“a state of things, it is clear that the wit- 
“ nesses named above consist of dependents 
“ and servants of the defendant and his father. 
“ These are the persons who act the part of 
“ mendacious witnesses whenevtr it is neces- 
“ sary: they are produced in Court and 
‘t examined whenever it is deemed expedient 
“ta do so: the deed and document in ques- 
“ tion have been fabricated in collusion with 
“them,” ; f 


This again is a mere statement of evidence 
and argument, and an attempt to throw dirt 


beforehand, upon those who, as the plaintiffs 


presumed, wauld be called to prove that- they 
had executed the deed, aud who would when 
in Court be open to cross-examination in a 
proper ways œ z 


Further on is to be found what can only 
be, looked upon as gratuitous abuse of the 
proprietor of an indigo factory in the neigh- 
bourhood against whom numerous ‘charges 
of fraud are niade. 


‘ This very defendant Bishen Suhoye Singh 
“faving colluded with the proprietor of the 
“indigo fact8ry at Suraha, an old enemy 
“of plaintiffs, and one who has from the 
“ very beginning been devising mmchievous 
“ plans to defraud them the plaintiffs of their 
“Jands, fabricated two bonds for Rs. Tp, 
“ each purporting to have been executed by 
“these plaintiffs in his favor gn the 28th 
Srabun 1270 * * * #, Thisecircum- 
‘stance clearly shews that all the witnesses 
“are men: under ethe influence eof Bishen 
“ Suhoye Singh. Bishen Suhoye Singh, rely- 
“ing on the submissive character of these 
“ men, fabricated the deed of sale in question 
* and three bonds aé the instigation of the 
“ proprietor of the indigo factory at Suraht 
“between whom and the plaintiff there exist 


“ a chronic enmity. S g 
e 





“The fact is that vapious disputes hare 
“bean existing between the proprietor .of 
“tha indigo factory at Suraha and the 
“ plaintifts, and their’ mooris from a period 
“‘ansecedent to this, as will appear on a 
“rererence to a number of papers which 
“ exist in support of this statement. The 
G proprietors of the tudigo factory have 
0 trem the very beginning been concerling - 
“measures to defraud the plaintiffs of their 
“estato ; but on matters being carri@d before 
“an l tried by judicial functionaries, their at- 
“tempts have proved abortive. The said 
“ Saaet has forcibly caused a (deed of) putowa 
“to be executed through the pen of one 
“Kinchun Sahoo alone. Bisha Suhoye 
“ Siagh ts an(bahumkar), accomplice, or 
‘‘on2 who is interested, in the success of the 
“factory. The -proprietor of the indigo 
* factory has caused bonds and a deed of sale 
“to be fabricated by his elakadar and 
“ baaumkar Bishen Suhaye Singh with intent 
“to defraud the plaintiffs of their Jands. 
“ Al’ witnesses consist of defendant’s friends, 

“accomplices of Bishen Suhoye Singh.” 


It is almost incredible that after all these 
charges against Mr. Hill, he was not made a 
party to this suit,and was not even examined 
as a witnéss; nor was there any proof given 
of tLe truth of any one of the churges made 
against him, 


The plaint ends with the ‘prayer “that 
“ the Court will be pleased to take the par- 
“ ticalars above adverted to into its kind 
“ corsideration, and, after listening to the 
“arguments and instituting {he necessary 
“inquiries, set aside the said deed, try the 
“defendant (criminally), and award the 
“plautiffs their costs from the defend- 
“ ants.” : 


e 

We have deemed it our dyty to go at 
lengta into the details of the plaint, and to 
poiutout‘ its numerous defects? because it 
apperrs tous to be necessary that this Court 
should do its utmost to check the °obstinate 
and perverse disregard of the provisions of 
the Code of Civit Procedure which many of 
the subordinate Courts evince. In the pre- 
sent instance, the plainest an implest 
directions of the Uode have begn wholly neg- 
lgctec. Neithe? as a plaint, nor as a written 
statement oughé such a.documefit as this 
-plaint ever to have been allowed to be placed 
upon the files of any Court. — ay 


* * We have now only to pronounce eur deci- 
sion taat fhe judgment of the Lower Court 
be renersed, and that tho suit of .the splaint- 
iffs be dismissed with all costs in all Courts. 
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- The 6th August 1867. 
Present: °" 
The Hon'ble L. S. Jackson and 
_, C? P. Hobhouse, Judges. 


J ° 
‘Act XIX of 1843 — Registered and 
unregistered Kobalas—Fraudulént 
' sale. aaa 
Case No. 670 of 1867. , 


Special Appeal from a decision passed by 

the Principal Sudder Ameen of ° Gya, 

` dated the 22nd January 1867. reversing 

a decision passed by the Sudder Ameen 

of that District, dated the 30th June 
e 


‘1866. © f 
Mussamut Butoolun (one of the Defendants) 
Appellant, 
versus 


Mussamut Ozeerun (Plaintiff) and another 
(Defendants) Respondents. 


Mr. R.E. Twidale for Appellant. 


Baboo Greesh Chunder Ghose for 

Respondetits.. Si 
‘ Act XIX of 1843 gives the preference, generally, 
speaking, to a subsequent kobala which is registered 
over a prior one unregistered. To avoid its operation 
plaintiff must show thatthe vendor not only sold and 
parted with his rights in the property, but actual 
made over possession to him. ` 


If however the second sale was illusory, proving fraud, 


on the part of the vendor, it would not’ stand in the 
way of plaintiff's right. i f 
Jackson, J.—It appears to me that the 
decision of the Principal Sudder Ameen in 
this case does not dispose of the whole cause. 
Tt would have been a sufficient judgment 
if the case had: been only between the 
plaintiff and his: vendor, and if there had 
been no question between the prior unre- 
gistered and the subsequent registered 
kobalah, But as the case stands, gene- 
rally speaking, Act XIX of 1843 gives the 
preference to the subsequent registered 
kobalah. “In order to avoid the operation 
of that law, pe plaintiff would have to show 
that the vendor had not only sold and part®d 
with his rights in the property, but had also 
made.over possession todiim. Ifit were so 
under seggral decisions gf this Court, the 
operation of Act XIX woulé be avoided, and 
the plaintiff wuld succeed. © i ° 


Then a further question ° arises in this 
‘énse. It seems to have been alleged by 
plaintiff that the second transaction the—sale 
to the defendant Butoolun and others ,waS 
really a sham—an illusory sale got tp merely 

. for the purpose of defeating the plaintiffs 
title under his prior purchase. Of course, 
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if that allegation, were established that 
would algé entitle thé plaintiff toa decree, 
because there would be then’ fraud on the 
part of the vendor, and the subsequent ven- 
dees which would not be allowed to stand 
in the way of plaintiffs right. . 


_ L think therefore that the stit must be 

remanded to he Lower Appellate Court}. -in 

order that it may determine first. whether 

‘possession passed to the plaintiff under: his 

bill of sale, and if so that he ought to get 

his decree; secondly, if necesary, what- the 

character of the second sale really is, whe- 

ther it was bond fide as to the defendant 

Butoolun and others, or a mere collusive 

trick in order to defeat the plaintiff's rights. 

If the latter allegation be proved, of course. 
the plaintiff will be equally entitled to sug- 

ceed. ado i Noe 

` The Court of first instance refers to the 

subject of possession and says it is not pro- 

bable that the plaintiff could have got pos- 

session. He appears to have overlooked the - 
allegation in the defendant’s written state- 

ment, which distinctly shows that the plaint- 

iff has somehow or other got into possession. 
It will be important to aseertain what .the 

character of that possession was, whether 

it was a possession acquired by the’ plaintiff 
under his bill of sale, or a subsequent and 

collusive possession which he ehad gsurrép- 

titiously obtained by the means of otlier 

parties, lessees. ~ 


° ° 
eHobhouse, J.—I, concur. 





- The 6th August 1867. 


Present: 


e The Hon’ble S. Jackson and e 
C.. P. Hobhouse, Judges. 


Sale in exocution—Setting aside of 
p decree. |. 
Case No.°917 of 1867, 


SpgcialeAppeal from a decision passed 


by the Principal Sudder Ameen of Beer- 
bhoom, dated the 31st January 1867, 
affirmtig a decision passed by the Moon- 
siff of that District, dated the ¢2\st 
February 1866, ° 


Pearee Monee Dossee and another (Plaint- . 
iffs) Appellants, 
å - vgrsus 
.The Collector of Beerbhoom and- another 
. (Defendants) Respondents, 
: se 
d 
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Baboo Bhdyobuyy Churn Ghose: 
for Appellants, e 


Bahoos Kishen Kishore Ghose, Mohendro 
Lall Seal, and Umurnath Bose ` for 
Respondents. 


A sale in execution of a decree for cosés is not can- 
celled, when that part, of the decreo which made the 
plaittit answerable for the costs is set*aside. 


Jackson, J.—Tae plaintiff sued to have 
the sale of his property set aside. The 
snle had taken place in execution of decree 
for costs at the suit of Ggvernment. That 
part of the decree which made this plaint- 
iff answerable for those costs was afler- 
wards set aside, and they contend that the 
salo ought to fall. A case decided by a 
bench of this Court is directly against the 
plaintiff's contention (VIE Weekly Reporter, 
page‘312.) This decision which has been 
cited by Baboo Kishen Kishore Ghose, who 
appears for Government, and in which we 
entirely concur, is conclusive upon the 

e point. 

The plender for the special appellant 
sought to bring before us an unanthenticsted 
manuscript copy of.a decision ssid to have 
been made in this Court in 1865. Such a 
case cannot, I thiuk, be received in opposi- 
tion to a reported case. 

The special appeal must be: dismissed 
with costs, “a separate set of costs being 
awarded to the purchaser defendant, 


Hobhovtse, J—® concur, . 


e 
The 6th August 1867. 
Present : 


e "The Hon’ble L. S. Jackson and ° 
C. R. Hobhouse, Judges. 


Limit of minority in the case of 
Miahomedans: o o 


Case No. 918 of 1867., 
Special Appeal from a decision passed® by 
the Principal Sudder Ameen of Chitta- 
‘gong, dated the 25th January 1867, re- 
wersing a decision passed by the Moon- 
siff of Seetakoond, dated the 14th May 
1866, E E 
Abdool Oahab Chowdhry and others 
(Defendants) Appellants, 
versys , A 
Mussamut Elias Banoo and others (Plaintiffs) 
Respondents, 


Baboo Kishen Sucga Mookerjee for 
* Appellants. 


Baboo Gireeja Sunkur Mojoomdar for 
Respondents. ® 

Ir the case of Mahomedang, not subjéct to the Court 
of Wards, the limit of minority is at leagt 16 years. 

Jackson, J.—THE special appeal in this 
caga is that the Principal -Sudder Ameen, 
who heard the appeal below, has found that 
lim tation does not apply to the case of the 
plaintiffs, inasmuch as they sued withia three 
yeacs after attaining their, majority which 
he =nterpreted to mean „the age of 16, and 
the special appellant contends that, in the 
casa of Mahomedats not beings subject to 
the Court of Wards, the limit is 15 years. 
He is unable to refer to any rule of 
Jaw or ‘any decision which fixes the limit 
of minority in cases of such Mahomedans 
at 15 years: whereas the clear principle of 
Mahomedan law itself is that 16 years shall 
be the limit, unless in certain specified cases 
within which the present case does not 
fall. , 


I myself entertain a strong opinion that, 
sines the passing of Act XL of 1858, in 
the rase of all Hindoos and Mahomedans 
not subject to the Court of Wards, the period 
of majority at which disqualification ceases 
is the full age of 18 years. There are some 
rulings of this Court to the contrary; and 
if the necessity arose, I should be inclined 
to refer this question for the decision of a 
Full Bench. But there is nothing what- 
aver to show that the limit should be 15 
and not 16 years. Ithink, therefore, that 
the special appeal should be dismissed with 
cost3. . 
_ Eobhouse, J.—I concur with my learned 
colleague that the proper limit in this case 
is at least 16 years, . 





e The 7th August 1867.° 
° e Presepi : i 6 
The Hon'ble F. B. Kemp and FA. Glover, 
. o ‘Judges. k % 


Jurisdibtion—UVsufruciuary 
e mortgage, ° 


'| Case No. 92 of 1867 under Act X of 1859, . 
“|*Regeclay Appeal from a, decision passed by 


Woubvie Ali Hossein, Deputy’ Collector 
.o* Bhaugulpore, dated the 26th February 
18367. Oe A $ f 
$ so B 
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Hardee Narain Sahag (Plaintiff) Appellant, 
Versus ` 


` Mussamut Bebee Fatima (Defendant) 
° Respondent. 


‘Baboos Debendro Narain Bose and Kalee 
Kishen Sein for Appellant, 


: Messrs, R. E. Twidale and J. S. Rochfort 
‘for Respondent. 


' A suit Qrought on a contract of the nature of a 
‘common usufructuary mortgage, does not lie Mm “the 
Revenue Courts, but must be instituted in the Civil 
Court. 

Glover, J. 
Section 23 Act X of 1859 to recover posses- 
sion of a 12%nnas share of Mouzah Nowgowan. 
The plaintiff claimed under a zur-i-peshgee 
lease, and alleged himself to have been ousted 
from possession in Pous 1274, six years be- 
fore the termination of his lease by the de- 
fendant, the proprietor of the estate. 


The defendant admitted the lease,- but 
contended that, as the amount of zur-i- peshgee 
Had not been prid, he had refused to give 
possession tothe plaintiff. 


The Dəputy Collector considered that the 
case was one of an ordinary zur-i-peshgee 
mortgage, and not cognizable under Act X of 
1859. He referred the parties to tho oou 
Court, 


* There can be no question, + we think, but 

_ that the Deputy Collector was right. Thè 
contract between the parties was a common 
usufructuary mortgage, and it has been 
frequently ruled by this Court that such suits 
do not lie in the Revenue Courts, 

But were it otherwise, the plaintifl’s case 
would apparently fail from the very terms 
of his contract which bind him in ease of 
ouster ¢o recieve back his zur-i-peshgee 
money, and to take no steps to recover 
possession. : ; 

The appeal is dismissed with costs. 

e- e =c 
The 7th August 1867. 
° : Pr esent? * 


° ‘The Hon'y F. B. 


Judges. o 
Cage” No., 282 of 1866.. s 
Hihdoo Law—PaPtition. 


. Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 


-of Punneah, dated the 21st Novemberi 


_, 1865, reversing a Gecision passéd by the 
` Moonsiff of Kishengunge, -dated the 12th 
May 1865. ees 


ae suit under Clause 6 Ro 


Kemp, and F. A Gloyen, 





Kulponath Doss (Plaintiff) Apnelanh, 


e versus 
Mewah Lall and another (Dèfendanta) . 
_ Respondents, x 


~C Gr egory and Baboo Khettur Mohun 
Mfookerjee for Appellant,- 


Baboo Kale Kishen, Sein for Respondénts, 


An arrangement contained ina deed duly executed 
by the members of a joint Hindoo family to effect a 
separation of the property is sufficient promd fucie evi- 
dence of :® valid seperation under Åindoo law, and 
in such a case an actugl division by metes and bounds 
is not necessary. e 
Glover, J-—Tuis was a suit to recover 
possession of 20 beegahs of land from which 
plaintiff alleged himself to liave been ejected 
by. the defendant, his brother. The defence 

was that the land was the joint family ‘pro- 
perty of himself and the plaintiff, and*® that 
he was entitled to the 20 beegahs as his nal 
share, 


Thè Court of first instance found that the 
piaintiff was the sole owner, and gave him a 
decree ; but the Principal Sudder Ameen 
considered the property to be ‘joint, and oS 
missed the plaintiff's suit. 


It is now urged in special appeal that-the 
Principal Sudder Ameen has come to this 
decision upon no evideuee. 


We think that this objection must be 
allowed. The special appellant, we observe, 
is the auction-purchaser of the land in dispute 
at a sale for arrears of G&ernment revenue, 
acd received the usual certificate from the 
Collector under Section 28 Act XI of 1859. 
Therefore hee had already sufficient prima 
Jacie evidence of his title, and the onus of 
disproviug it was heavily onthe defendant. 


. The Principal Sudder Ameen hag relied 


on a’certain petition alleged to havé been ` 


filed in the Collectorate by the,plaintiff after 
sherruction sale, in which he admits his 
brother’s joint tenancy; but it is admitted 
that there*is no endgrsement of identification 
on the petition, nor has any evidence been 
given to®prove that the plaintiff ever pre- 
sented it. The Principal Sudder Ameen has 
accepted jit as true, because the plaintiff 
never objected to it, quite overlooking the 
fact that it was next to impossible fos the 


„plaintiff to fave known aisything about it, 


supposing it to have been filed by some ono 
else in his name. ° 


This is positively the only evidence adduced 
in®support of the defendaut’s allegation of 
joint interest, and, under the - circumstances, 


weeconsidgr it no legal evidence at all. 
e 
d 
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PE 
The Principal @Suddar Ameen has also 


` 


` 


misunderstood the- effect of the ° gukseem- 
namah. There is no denial of the authenticity 
of this document, and it clearly sets forth 
(on a date previous to the plaintiff’s purchase) 
that the brothers had arranged to separate 
and had takén certain specified sifares. The 
Pritfcipgl Sudder Ameen se@ns to think 
that this isnot sufficient, and there must be 
a regular division of each portion of the 
property by metes and by bounds to make a 
separation legal. But this’ is opposed to the 
late ruling of the Privy Counejl in the case 
quoted in this Court’s decision dated 2Ist 
June 1867, Mussamut Vato Kooer and others, 
appellants (VIII Weekly Reporter, 82); and 
it is quite clear, on the authority of this rul-- 
ing, that the tukseemnamah, being admittedly 
genuine, proves that, before the sale, the 
plaintiff and defendant had separated in 
estate. 


~ There being, then, no evidence in support 


- of the defendants’ allegation of joint interest 


to be found in the documents relied upon by 
the Lower Appellate Court, and there being 
nothing on the record to support in their 
favor, the onus cast on them by Act XI of 
1859, we must reverse the Principal Sudder 
Aimeen’s decision, and restore that of the 
first Court with all costs on the special 
respondent. e- 





+ + Kad . = 
The 7th August 1867. ° 
Present: l 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Jurisdiction— Ejectment — Appellato 
. ° Gourt—Remand. . 


Citse No: 674 of 1867. 


bo ‘e's 
Special Appeal from a decision pasged by 
- the Additional Principal Sudder Ameen 
` of East Burdwan, dated the 4th Jangary 
1867, reversing a decision passed by®the 
Moonsiff of Munglecote, dated the ‘80th 
- December 1865. i sis 


eMadhub Chunder Dey and others 
(Defendants). Anpellams, 


ae versus 


Dyal Guho and others (Plaintiffs), 
-' 1° Respondents. > : 


Baboo Otool Chunder Mookerjee. 
. for Appellants. . E 
° e 


` 


Ram 


Baboos Promothonath Banerjee and Peuree 
Mohun Méokerjee for Respondents. 


A snit against the lessors and ryots which includes 
a claim for damages is-cognizable by ghe Civii Courts. 

A Lower Appellate Court which remanded a suit to 
the frst Court for decision of jhe substañtial part of the 
dispużé should not have confirmed the dgcision of the 
first' Court regarding only one part of the claim. 

§2ton-Karr, J.—Wan do.not think that 
thera is any point in the frst objection taken , 
by che defendants, special appellants, before 
us todhe effect that the case was cognizable 
by the Collector, and not by the Civil Court. 
The suit was one against ‘the lessors and 
ryots, defendants, and ft also included a 
claim for.damages accasioned by,the taking 
away of a house or thatch. We follow thé 
decision reported at pp. 19 and 20, 
Weekly- Reporter, Volume VI, Act X Rul- 
ings, and we hold that the suit was rightly 
brought in the Civil Court, and confirm the 
tuling of the Principal Sudder Ameen on 
this point, pI a T 

Eut with regard to the second point that 
the Principal Sudder Ameen, while remand- 
ing the case, ought not to have confirmed the 
awerd for damages for injury. done to the 
house, we think this contention valid. The 
Principal Sudder Ameen does not appear to 
have come to any decision himself on the 
evidence with regard to the matter of damages. 
He simply says:—The first Court “ found 


it as a fact, from the evidence before it, that 
the defendants had pulled down the thatch,” ` 
and he does not, therefore, thiuk it necessary 
to interfere with this finding. . 

The Principal Sadder Ameen was himself 
bound to come to a decision on the evidence 
on the question of fuct ; and independently of 
this, it was premature in him to affirm a 
decision regardiug one part of the claim 
when he had remanded the substtntial part 
of the dispute between! the. parties for that 
trial on the merits which the first Court had 
refused. This portipn of the Principal Sud- 
der Ameen’s decision is, therefordsgt aside. | 
é The case wji go back tg the first Court 
for trial of the merits ; and if it gome up on 
appeal before the Principal Sudder Ameen, 


“the will consider the decision upon the 


‘daraages. claimed as still open to hèm. Costs 
of suit up to the piseut time to abide the 
ultimate result. a 


o 
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for a moment uphg@lg against a manifestly 3 
valid ang* correct decision that this decree 
had'already been barred by limitation. The 
revival of it, therefore, was plainly a dis- 
honest and unwarrantable progeeding, . and 
i the Judge was right, I think, in reversing 
‘the decisio of the Court below. ° Pe 

The appeal are dismissed in No. 179 with 
costs, in the other cise without Costs, as the 
respondent does not appear. 

Hobhouse, J.—I concur, 


i The 7th gugust 1867. 
Present ; 


=. The Howble.L. S. Jackson and . _ ., 
“s -, C.P. Hobhouse, Judges. 


Admittin$ review without notice— 
© Section 378 Act VITI. 1859, . 
: : 4 


Cases Nos.. 178 and 179 of 1867. 


Miscellaheous Appeals from an order gass- 

` ed by the Judge of Bhagulpore, dated 
the 22nd Jahuary 1867, reversing an 
order passed by Nhe’ Sudder Ameen of 
„that District, dated the 24th July 1865. 


Mussamut Golaboo. and others (Judgment- 
debtors) Appellants, 


Versus 























The 7th August 1867. 
Present: K 


The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. a 


Case No. 208 of 1867. 


' Sale-in execution—Objection disallow- 
ed — âppeal — Séctions 223, 246, 
247, 364 of Act VIIX., 1859 and 
Section 11 Act XXIIT. 1861. 3 


Miscellaneous Appeal-from an order passéd 
by the Judge of Mymensingh, dated the 
` 28rd February 1867. 


Narain Acharjee Chowdhry (Judgment- `` 
debtor) Appellant, 


versus cas 


Mr. È. Gregory (Decree-holder) Respondent. 
and the senior of- tlie; a ne who| Mr R. V. Doyne. and®Baboos* Mohinee 
rémanded this case to the Court below, was.j- Horun Roy and Mohinee Mohun Burdhun` 
the Judge who sat with me on that occasion. |: for Appellant. 
And whatever’error there may at first have i . T? ; . 
peen in the proceedings of the Court below-| Hessrs. J. T. Woodroffe aud C, Gregory 
in this matter, in entertaining an objection |- for Respondent. ` 
not then raised before it, has doubtless been R ee mie holder ( G) of a simple money derea, 
cured bytits being properly raisod now, It | Givi Court to sell mortgagor's propetty in seecbtion g 
appears quite clear that the execution ofj said decree, such property having previously been sold in 
decree had become barred by limitation | execution of K’s decree and purchased by Nọ, (G's 
TA to f lication in November œaini upon it being at the same time notified), and 
previous tœ the app in his (G’s) application inserts the. name of N, and 
1862 that y was rejected on that ground in galls himes jyigment- dobtor in the oom of = heir - 
`. Thai tative of the deceased debtor; and pur- 
January 1869. ` It appears to me that the Sasat. comes in and denies that he is a jud 
A Pras ‘ gment- 
subsequent proceeding, admitting a review of debtgr or lieble ond asks for the release of the property; 
that rder in the abseneg Bf the opposite | and the Judge disallows his objection : : 
e i i Herb—that if the Judges order was made after 
party, was pot merely an irreguluiity, but a Sate i : t 
z Š at . apne igation, theft under Section 246 of Act VIIL 1859, 
proceedit which wag wholly vitiajed by an appeal % barred. If it was an order refusing ta 
that defect aud ein no way bjnding ou the investigate the objection, then the appeal is barred either” 
judgment-debtor. Section 878 of*the Code | by Section 24% or by Section 364; unless allow®d by- 
of. Civil Procedure is expres% no review of 
judginént shall be granted without previous 
notice ‘to the -opposite party to enable him 


“Section 11 Act XXIII of 1861. 
HELD also that the objector was not a party to the 
to appear ‘sand be heard: in support. of the” Se i 
decree of which a review is solicited. -No |'heasing on this case: 
b t 


suit, and that he was not entitledeto appeal under 
Section li. ` ' á : oe 2 

order, therefore, obtaiied upon a review in| ` Jackson, J.—Ir appears to mé that the 

the absence of the opposite party -could be | Jawedoes not allow an appeal jn this case, 


Ram Dyal Singh and others (Decree-holders) 
mys. P - Respondents. : 


Baboo Nil Madhub Séin for Appellants. 
Baboo Mohinee Mohun Roy for Respondents. 


' A proceeding admitting a review, without notice to. 
the opposite party, as required hy Section 878 of the 
Code of Civil Procedure, is wholly vitiated by such 
defect, and not binding on that party.- 


Jackson, J—Tue decision of the Judge, 
in this case appears to me to bein direct. 
conformity with a precedent of this Court. 
to be found at page 91, VI Weekly Reporter, 


Section 223 Code of Civil Procedure can have no” 
© ei 
. J e 

e 
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* -It seems that My. Gregory lent a consider- 
able sum of money to Mehdi Allys and took 
n mortgage of a. portion of his landed 
estate. Desiring, afterwards, to recover that 
money, he instituted a common suit in the 

. Civil Court of Dacca upon the bond, and 
recovered insthat suit a simple maney-decree. 
TheeJudge considers that, by sme operation 
of a decion of the Chief Justice and myself 
to be found in the VI Weekly Reporter, page 
18, the simple money-decree had been con- 
verted into a decree upon a mortgage. That 
is a misapprehension of the*dudges, for our 
decision went solely upon the “circumstance 
that Gregory was at the same time a mort- 
gagee aud adecree-holder. However, Mr. 
Gregory being such decree-holder and mort- 
gagee apptied to the Judge of Mymensingh, 
where the decree had been sent for execu- 
tion, and in which district this property 
is situated, to sell the mortgagor’s interest 
in the property in satisfaction ‘of the 
balance due upon Mr. Gregory’s decree. 
That share of the property had been 
previously sold in execution of decree of 
Kali Narain Chowdhry, and, had been pur- 
chased by this appellant Narain, Gregory’s 
claim upon it being at the same time notified. 
Mr Gregory, in his application to the Court 
for execution, inserted the name of the pur- 
chaser Narain in the 2nd and 7th columns of 
the tabular rm in which application to exe- 
cute a decree is made in the Mofussil Courts. 
He called him a juggment-debtor in the room 
of Mirza Ali, the heir and representativaof 
the deceased debtor Mehdi Ally, and he 
indicated the purchaser as one of those 
against whom he sought ex®8cution. The 
purchaser having received notice of this 
application, came in and presented a petition 
in which he devied that he was judgment. 


debtor, or that he was liable to pay the’ 


nmouut of Mw. Gregory’s decree. He recited 
the fact of his own purchase of that property 
in Kali Narain’s execution, and he asked the 
Court to release the property fr8m ‘attach- 
ment, 4 è 

The Judge evidently understood this olfjec- 
tion to have been preferred under Séction 
246 of the Civil Procedure Code, apd he pro- 
ceeded to consider it. In considering the 
objedtion he states :—“ It would, be impossi- 
§ ble to decree that Grego®y had no right to 
“ the surplus-proceeds, because if was not 
“equitable thet the purchaser should hold 
“ the property released from Gregory’s lien,. 
s and then to decree thi Gregory should rot 
* enforce his lien, because that property had 


been bought by this.objector,’ The Judge 
e . 



















Os 253.” 





¢hat purpose. 


forgats that the mode for the mortgagee to 
asse't his rights is a separate suit. 
He >roceeds tosay “ the, objection is dis- 
allo-ved.” It is not clear whether he means 
to say, “I think the objection is ground- 
“ Jess, and that the decyee-holdér’s claim to 
“se.l the property must prevail’ or to say 
that “it is not a case arising under Section 
But manifestly it was either an 
order upon the merits of the objection, or it 
was an order refusing to investigate that 
objection. Ifit was an order made after 
investigation, then clearly bye Section 246 the 
app2al is barred : if iv was an order refusing 
to iavestigate that objection, then I think the 
uppeal is barred either by Section 247 or 
by Section 364, unless the appeal is given 
by Section 11 of Act XXIII of 1861. 


Then it is necessary to consider whether 
the appellant can be looked upon in the 


‘ligLt of a party to the suit so as to be entitled 


to <ppeal under Section 11. "It appears to 
me that he is not. He is not a personal re- 
presentative of any of the parties to the 
suit, but he has acquired, by a sale of the 
Court in execution of another man’s decree, 
some preperty which the decree-holder (the 
pla_ntiff in this suit) sought to bring to sale. 


lr. Doyne, in the course of his argument, 
referred to alienations made pendente- lite, 
with the view of showing that the purchaser 
was involved in-the debtor’s liability, and 
thra become a party to the guit, and I confess 
I was taken by surprise by his reference to 
Sestion 223. That Section can have no 
becring upon this case. It relates to execu- 
tioa of decrees for immoveaSle property ; 
and if this had been a suit directly to get 
possession or one to bring under the operation 
of rhe mortgage, this particular property, then 
unquestionably the alienation of i» during 
th: t suit, would have been subject to Section 
223, and that party who obtained the decree, 
would lave been entitled {0 . immediate 
possession of it, But this was a mere money- 
decree. e ° 


Thus arises thes questton which I pet to 
Mr. Doyne how, in®such cases, when there 
has been no preléminary attach want or in- 
juncticn under the Code, . property which was 
fn the uncoutrfled disposition and power of 
the defendants,eand has been aliertated before 
dezree, could be fellowed in the hands of the 
purchaser without a suit being brought for 
t That questia was not an- 
swered. = Bat I think the appeal fm this case 
is clearly barred bye the several Sections 
which I have quoted. 
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As fas as we can gee, tlie Judge’s decision 


was wrong ; but ifthe law has thought fit 
to forbid appeals in such cases, and to refer 
their 
rights, that is a matter with which we have 


parties to- a regular suit to establish 


no concern. . 
We can only dismiss the appeal with costs. 
` Hobhouse; J—I concur. © e 


I think that so far as the investigation is 
concerned, no doubt this investigatign is 


treated, as well by the Judge himself as by 
the objector as an investigation under Sec- 


tion 246, thatit was disallowed under that 


Section, and that, therefore, no appeal lies 


to this Couet. Even if ft could be said that, 
the Judge treated the preseut appellant as a 
party to the suit, I thiuk that then the Judge 
would wrongly have treated this appellant 
as such party; and that therefore, even if 
he had been so treated, no appeal would have- 


Jain to us undér the provisions’ of Section 11 


Act XXIII of 1861 i 


I, therefore, concent with my learned 
colleague iu dismissing this appeal, 


z 


The 7th August 1867. 
Present: 


The Houw’ble L. S. Jackson and 
© ©. P. Hobhouse, Judges. 


Decree for possession—Colorable as 
opposed to proceedings to keep the 
decree alive. 


Case No. 230 of 1867. 


” Miscellaneous Appeal from an order passed 
by the Judge of Bhaugulpore, dated the 
„2nd Felyvary 1867, reversing an arider 
_passed, by the Sudder Ameen of that Dis- 
“trict, d&tedsthe 6th April 1866. — è 


Tabir Singh and others (Judgment-debtérs) 
PrE js a. 
' ; Appellants, f 


© versus ¢ b. 


and others (Detree-holders) 


Motee ‘Singh 
7 N Respondents. 


‘Babo Ml Madhub Sein for Appellants. a 


Baboo Chunder Hadh%b Ghose for Respond- 
è entss `- . 
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A decroe for possession of land gnd wasilat was made ° 
in 1845; bus the decree*I@Ider, though annually pray- 
ing for exegution, never applied to the Court to be put 
into possession, and in 1864 issued ua notjce to the judg- 
ment-debtors, 


Hewp that his proceedings were perely colorable 
proceedings, the notice of execution not being a 
bond fide notice, and that they were nof sufficient in law ` 
to keep the de€@ree alive, A SRE: 

Jackson, JI—Ir appears to me that* the 
decision of this Judge in the case is altogether 
unreasonable and unwarranted, and must _be’ 
set aside., He at first ċame to the conclusion 
that the jndgmentcreditor had taken no pro-' 
ceedings to keep his decree in force. Sub- 
sequently, on the publication of the Full 
Bench Roling at page 98, and the subsequent 
pages, VI Weekly Reporter, the Judge ad- 
mitted a review of his former decision, und 
then recorded this judgment:—I am of 
‘opinion the proceedings exhibit a reasonable: 
“ anxiety on the part of the decree-holder to 
“ execuse the decree since 1862, the decree- 
“ holder has annually prayed: for execution ; 
“and on the 16th April 18638, notice was 
“issued to the judgment-debtors, but eight 
‘persons had demised, aud two only ac- 
* knowledged on-service of notice. 

“ The notice of 1864 is, inmy opinion, a 
“ bona fide notice ; und though suspended at 


“| “ the house of the judgment-débtors,. is un- 


“ der High Court precedent of the 6th Sept- 
“ember 1866, page 97, Weekly Reporter, 
“ Volume VI, sufficient to keep the decree 
“alive. The appeal is decreed ; each parry 
“to pay their own costs @nder th® circum- 
“@ances.” And then the Judge adds :— 
“The former order of this Court dated 23rd 
“July 1866 js thus set aside.” 

It appears that the decree in this’ case was 
made in 1845. It was a decree awarding to 
the plaintiff possession of land with wassilat, 


.and bt seems that, down to this date ine 186%, 


the plaintiff has never- taken possession of 
the lands decreed to him. To gay that, un- 

er these circumstances, the plaintiff had 
exhibised a reasonable anxiety; aud that he 
had annually prayef to have his decree ex- 
ecut@d, appears to me to be childish. Can 
thete be n doubt that, if he had intended to 


carry out his decree to enforce it, he might, 


20 yearsmgo and more, have had possession’ 
of his land ? Clearly he has desired to do no~ 
eferred to feave. 
the land in the bifids of the defendants’ to- 


laceumulate an inordinate claim for wassilat> 


‘against them, and the proceedings which -he* 


‘has taken throughout have béen merely co: 


lofable proceedings.® I have no hesitation 
in expressing this’opinion upon the facts as- 


they appear and are not disputed. The Judgé- 
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“says that the notiee of b864 appears to be a |, 


bona fide notice. He uses the word*hon é fide, 
but it is perfectly clear to me that he uses 
the word bond fide as distinguished from 
fraudulent ore dishonest. The objection of 
the judgment-debtor, as laid before him by 
the pleadere pointed out what the correct 
meaning of bond ‘fide proceed@igs was, that 
it Whs somé@thing opposed to n merely color- 
able proceeding to save the time. If the 
Judge had kept that distinction in view, and 
really exercised his minds upon th subject 
whether these proceeding? were any thing 
more than colorable, it is impossible that he 
could have come to any conclusion in favor 
of the judgment-creditor. This was clearly 


acase in which the plaintiff has displayed | 


culpable rfegligence, he has either slept upon 
his rights, or else has postponed execution, 
with a view to prefer an unfair and unrea- 
sonable claim against the judgment-debtor, 
and in either case heis not entitled to the 
assistance of the Court. 

I would only add that this is not a case of 
a money-decree. Where a man has got a 
decree for money, he is obliged to take steps 
either by the arrest of his debtor, or by pro- 
ceeding against his goods, in order to realize 
the amount, and a decree-holder in-guch pro- 
ceedings is obliged-to watch his opportunity. 


But in case of a decree for’ immoveable 
property, it is quite clear that the bond fide 
step and one which may be immediately 
taken, is tô apply f the Court to put him in 
possession of the land. That has never begn 
done to this day. 


I think the decision of the Court below 
must be set asidg with costs. 


Hobhouse, J.—I had considerable hesita- 
tipu iuecoming to the same conclusion as my 
learned colleague upon this point. But now 
that it has been pointed out tome that the 
decree ‘which was ofthe year 1845 wasa 
decree for possession, I think it ig inepossi- 
ble to -say, as‘a point of taw, that the mere 
issue upon certain judgment-debtous of®the 
notice of execution is a sufficient bond fide 
proceeding in execution of „that decree. 
What this proceeding seems to me to have 
been js merely this: the man seems to have 
thought ‘ well I gan: get possessign of this at 
any moment ; but if I do fot take some sort. 
of proceeding, | shall be stopped,” and there- 
fore he takes what are in reality a series of 
colorable proceedings extending from -the 
year 1845 up to the present time. Thege 
proceedings do not seem to me in law suffi- 
cient proceedings to keep the decree alive.« 

. 5 
t y , ` 
e 





The 8th Auggast 1867. > 
gi Present : 


V. Bayley awd J. B. Phear, 
Judges. ° 

Limitation—Money claim fer dower— 
‘Len on property for the same — 
Bifferent causes of action — Res 
adjudicata, 


: Case No. 415 of 1866. , 

Regular Appeal from a decision passed by 
Moulvie Sujawnt Hosseim Khan, Princi- 
pel Sudder Ameer ofa Patna, dated the 
22nd February 1866.. i 

Mussamut Wafeah (Defendant) “Appellant, 


The: Hon’ble H. 


a versus , 
Mussamut Saheeba (Plaintiff) Respondent. 


Mr. C. Gregory and Moonshee Ameer Ali 
for Appellant. ; 


'Mr. R. E. Twidale and Moulvie Syu 


zlurhumut Hossein for Respondent. 
. Suit laid at rupees 25,000. 


The widow of a Mahomedan sues his heirs to recover 
the amount of dower payable to her on the dissolution 
of the marriage which oceurred on death of the husband 
in 1239 Fuslee,—HeLD that if the plaint merely 
amounts to a money claim, the suit is barred by the Act 
of Limitation. k 


A daim for the money amount of a dower, and a 
claim to establish a lien on specific property in respect 
of thzt amount, constitute two distinct causes of action, 
and a plaint which sets up the first claim simpliciter 
cannct be treated as if it set up the latter. 


Wrerea widow who had taken possession of her 
husbend’s property, was ejected by means of a suit in 
whick her defence raised no right of lien for dower, 
in which suit an absolute decree ọf eight was given 
to hs heirs, the right of tien, as between her and 
them is a 16s adjudicata, 


FPrear, J—Taxe plaintiff in this ease is 
the widow of one Shaikh Mahomed Torab, 
deceased, and she is now suing. Ris heirs 
“to recoyer .rupees 25,000, being the 


| “ amount of dower payable on, the dissoli- 


“ tioa of marriage to the plaintiff by her late 
“husband,” minus a certain ameunt now 

eee : è 
rdin guished. 

"Phe dissolution eof ths marriage ocewrred 
on tLe death of the°husband in the month 
of Ramzan 1239@uslee; and Geagefore if 
the plaut merely amounts toys money claim 
(and there ais nothing ‘on the face of it to 
make it appear ¢o be anything else), the suit 
is clearly barred by the act of limitation. 


Bet we have been referred to the judg- 
ment of a Division. Bench: of this «Court re- 
portel in 8 Weekly Reporter, page 51,, 
Civil Rulings, by which‘it appears that a 


suit :o recover money due as the amount of 
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dower may. be coẹştrueđd to be a suit to 
enforce the right of lien upon*the property 
of the husband in respect of dower, even 
. although the phaint makes no sort-of mention 
of a lien or charge on the property upon which 
it is supposed that the’lien is to be established. 
We entirely agree with the learned Judges 
who tried that case, that a claim for the 
money amount of dower and a claim-to 
establish a-Jien on specifie property in 
Fespect of that amount, constitute twọ en- 
tirely distinct causes of action ; and for 
this reason we ĉannot concur in the appa- 
Teut conclusion at whiclt those learned Judges. 
arrived, namely, that a plaint which sets up 
_the first cl@im, simpliciter may be treated as 
if it really set up the latter. ‘ 
_ But assuming that we are at liberty to 
„take the plaint in the present case, 28 a plaint 
seeking enforcement of a right of lien upon 


the husband’s property, the facts bearing | 


on this point are as follows:—On- the. death 
of the husband, his widow, the present 
plaintiff, took possession of property which- 
had apparently been his during his life-time, 
and she retained that possession until his 
heirs (the present defendants) brought a 
suit against her to eject her. In that suit 
her defence was that part of the property in 
question was her own ; and that although the 
remainder had .been her husband’s, stil, 
she had purchased it under a bye-mokasa. 
Her present claim “of lien for dower would 
have afforded her ample ground of defence, 
for it is admitted that the property now 
sought to be reached, is identical with that 
which was then in suit; but she did not for 
some unexplained reason take this ground at 
that time. The result of that suit was 
adverse to her, and ‘the present defendants 
obtained.possession under and by virtue of 
the decree then given. 7 

It is now argued, on the authority, of the 
case -whicle we have already- quoted, that 
the ousting.of the plaintiff from - possession 
by the pres@nt defendants, under color ef 
. that decree, constituted.a disturbance of „her 
exertise of the right*of lign” for dower, such 
as to give her a good cause of action in-this 
suit; anf fat if so, she hfs gome intg Court 


within time. We cannot agcept this view ` 
of the plajntiff’s rights. With "regard to- 


the case cited above of Jange Kharun, it is 
‘sufficient to say that the judgment in- eject- 
ment, under wlijch that lady was turned out 
'. of possession, expressly reserved any. right 
to the property which she might- -have in re- 
spect to dower: it was consequently not:an 
unqualified decree in fayor of her opponent. 


x JAGOAN. 
Whereas, in tho cage befoge us, the. decree ° 
in ejectgfent obtained by the- heirs, the 
present defendants, was an absolute decree 
of right in them as against “the: present 
plaintiff ; and it was given gn a suitin 
which she might or ought, if she ever relied 
upon it, toshave raised as a defence the very 
right.of lien®now desired to be set upens-a 
substantive claim on her part, aud neve? did 
so. Therafore, as between these parties -the 
right of lien is a res adjudicata. 

For thé above reason we think that even, 
if the rlaint goul& be construed as a prayer 
to establish and realize a lien for dower on 
the part of the plaintiff against the property 
of her late husband, it cannot now be enter- 
tained. We have, however, already ¿snid 
that we do not think it can be - treated: as 
anything other than a simple money claim, 


‘and that, as such, it is barred by lapse of 


time. eee 

. „En this view the judgment of the Court 
below is wrong.” We, accordingly, reverse 
it with costs. . . 





The 8th August 1867. 
Present : i 
The Ho#¥ble F. B. Kemp and F. 
; Judges: , j 
Will—Joint Hindoo family— ` : 

3 Case No. 379 of 1867: a 
Special Appeal from -aedecisiom passed by 
he Judge of Hooghly, dated . the 29th 
December 1866, reversing a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 12th.December 


A. Glover, 


1864, i ®, ia 
Teen Cowree Dossee and others (Defendants) 
° Appellants, fag 
“versus ` o z 


Hureehur Mookerjee (Plaintiff) Respondent: 


Baboos Onookool Chunder Mookerjee, 
Unnoda Pershað Banerjee, and Pearce 
Pohu Mookerjee for Appellants. x 


My. M. Modhoosoodun Datta’ and ‘Baboos 
' Romesh Ghunder Mitter, Kishen Sucea 
Mooke?jee, and Umbika Churn Banerjee 
for Respondent. “er t 


Letters of aĝministæion with &py of ‘will annexed 
.may be equivalent to probate, but neither is of itself 
-sufficient to prove a will the genuinenese of which is 
contested. 


`e “Glover, J—Tue plaintiff in this suit 


pérchased at a Shériff’s sale the rights.and 
interests of one Gobind Chunder in a cer- 
taiu putnee talook, and as purchaser claimed 
J e 

td a e 


' Question “of limitation, and, secondly, as to 


-run. 


3867]. Cid. 
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from the elder bwother ef Gobind Chunder, 


. one Kisto Chunder, an eight annis share of 


the property alleging it to be joint estate of 
the family. 
The case was originally decided by the 


Judge adversely to the plaintiff; and on 


special: appeal to this Court, there was a 
remand (24th August 1860 Trevor an 
Kemp, J. J.) for further enquiry, first, on the 


the source from whence the purchgse-mouey 
came, 

The Judge below isa “now found for the 
plaintiff, holding that the dictum of the 
High Court prevented his ‘retrying the 
question of the genuineness of Gobind 
Chunder’s will ; and that accepting the will 
as genuitie, there could be no doubt that the 
property was joint, and no limitation would 


With respect to the source of the pur- 


-Ghase-money, the Judge found no proof that. 


Gobind Chunder had provided the funds ; 
but that, being joint with his brother Kisto 
Chunder, he was entitled to a half sliare .of 
the property. 

The defendant appeals specially against 
this decision, urging that there was nothing 
in the order of remand which prevénted the 
Judge from trying the genuineness of Gobind 
Chunder’? s wil; that the High Court were 
mistaken in supposing that probate of the 
will had been taken out ; but that even, if it 
had been taken ou'® that ‘would not be a bar 
te the Civil Court’s investigation. 

* The objection appears to us sound. ` The 
remand order did not (and indeed could not, 
for the appeal was-2 special one} decide as 
to the genuineness of the will. It merely 
suid that proof by the plaintiff as to the 
source from whence the purchase-nreney 
came, and proof that the brothers were 
living in commensality, would be strong evi. 
dence in the plaintiff's favor, when consi- 
dered ‘together with ‘the wille of ‘which 
probate had been tekef. oat.” There was 
nothing in this order prohibiting enquiry*jnto 
the genuineness of the wilt. The dudge’s 
mistake, no doubt, arose from he use of “the 
words “ probate had been taken out.” 


New, in the first place, there is no proof 
that probate of *the wile has *been taken 
‘out. To clear up the point, the Court sent 
for the papers ¢rom the Original side, but 


did not find from them that probate yas |» 


grauted to any one.. Letters of administi- 

tion, with copy of the will annexed to the 

application, appear to have been given to the 

widow’ on the renunciation of theeexecutors 
© | 


me 
e 


naved in the will’; bugeven if it ba admitted 
that such Tetters of ‘administration ‘were 
equivalent to probate, there was. no judicial 
finding that the will was aérue one, and no 
proof i in solemn form as required by law. 
This Court in its refmand ordgr appears to 
hire thought that probate had been granted ; 
but though it so held, it did not from that 
circumstancé declare the genuineness of 
the will settled; it onty directed the Judge 
to eonsider the probate as an clement of 
proof in the plaintifi’s case. 
The question’ between the parties turns 
in avery great measure upon the geunine- 
ness or otherwise of Gobind Chupder’s will. 
If it be genuine, we use the word in its 
most comprehensive for'm, then Kristo 
Mohun’s signature on itis a strong piece of 
evitence that the property in‘ dispute was 
joint and belonged to both brothers. 
The Judge who, on the first occasion held 
that the will was not established, has al- 
tered his opinion on what he considers the 
vis major of this Court’s authority. 
This, as we have already observed, was w 
mistake, and the case is now just where it 
was when originally remanded. 
It must go back again for the Judge to 
finč ns to the genuineness or otherwise of 
the will and of Kisto Chunder’s signature 
thezeto, aud the Judge will take his finding 
ow kis point as an element in the evidence 
of the joint possession of both. brothers. 
Costs will follow the result. 


The 8th August 1867. 
ae “Present : 
The Howble H. V. Bayley and J. Bt Phear, 
Judges. 
Dfahomedan Law—Pretomption._ 
' Case No. 367 of 1866.0 , 


Regular Appeal from a decision passed by 
tse Judge of ‘Sylhet, dated the 27th June 
£866. m 
7 f 
Nusrut Reza (Plaintiff) Appellant, 


e versus a, Ag 


Umbul Khyr Bibse aad others (Defendants) 
Respondeni® - 


Baby Romanath Bose for Appellant. 
Baloo Toolsee Dass Seal for Respendentsy 


Suit laid at rupees 25,0009 | 
c 


` gharacter, and is founded on thé supposed necessities of 


-miinute sub-division and, inter-division of 


. Gooroo Chugn Dass (Plaintiff) Respondent. 


310 Civil |© tre Wernty itsporter, ` Ridings. >. (Vol. VIIL- 








_ The right to p*e-emagion is very special in its | subsequently made of that pyret as not’ being made 


in strict abgetvance of t @ procedure prescribed by 
Section 285 #F Act VIII of 1859. 

Phear, J—We are of opinidn that. tha. 
decree of the Lower Appellate Court is right, 
although we think the special appellant has 
shown goods grounds for impeaching the 
easoning whigh the Jadgé gives as {hie 

asis of ite ' PEE els 

The validity of the title of each party de- 
pends solely upon the sale to him by the 
Court, and nof út all upon atiy thing which 


























a Mahomedan family arising out of their minpte sub- 
division and inter- tivision of ancestral property; ànd as 
the result of its exe@cise is generally adverse to public- 
interest, it will not be recognized by the High Court’ 
beyond the limitf to which those necessities bave been 
jlidicially decidgd to extend. 

Phear, J.—We think that the Judge, was 
quite right on the evidence in holding tleat 
the plaintiff's allegation of joint tenancy in 
the lands gf which he seeks to have it de- 
clared that hé has 'a right of pre-emptiof, is. 
hot made out. s 7 

We also think theWudge was right in his. 
view as to the applicability of the decision 
of this C8urt in Ejnash Kooer versus 
Sheikh Amzudally, 2 Weekly Reporter, 
page 261, Civil Rulings. The right to pre- 
emption is- yery special in its character, 
It is founded on the supposed necessities of 
n ‘Mahomedan family, arising. out of their 


by this Court in the ease which is reported. 
in VIL Weekly Reporter, page 195, Civil 
Rulings, that a sale of immoveable property 
in execntion of a decree, which property. is 
situated beyond the jurisdiction of the Court, 
making the decree, will not be good unless 
it has been made in strict observance’ of the 
procedure prescribed by Section 285 of Act 
VIII of 1859. It is obvious that the defends, 
ancestral property ; and as thé result of its | ant’s sale was not so made, for the attach- 
exercise is generally adverse to public inters 
est, it certainly will not be recognised by 
this Court beyond-the limits to which those. 
necessities have been judicially decided to. 
extend. - : . i 

' The appeal is accordingly dismissed with 
costs. ‘ ; : 


ton precedent to sale, because the Court 
has nothing to sell, except that which is 
attached by it) was effected. by the Dowlutpore 
Court before the decree had-been sent to it 
for execusion. In accordance, therefore, 
with the decision above quoted, which we 
follow, we hold that that attachment is not 
sufficient to:support the subseĝuent sale. 
| Consequently the defendant has no title; to 
.| oppose to the prima facie gase of the. plaint- 





The 8th August 1867: 


Present: | iff, and the decree of the Appellate Court 
The Honble H. V. Bayley and J. B. Phear, must stand. The appeal is dismissed with 
©. o Judges. . costs. Ee i : 





Attachmient—Sale—Section 285 Act: 
$ . `- VIII of 1859. 


N ; The 8th August 1867. 
e- Case No. 491 of 1867. 


Special Appeal from-a decision passed byl ` i Present : aay 
Mr. C. E. Lance, Judge of Backergunge, |'The Hon'ble F. B Kemp and F? A. Glover, 
dated the ASth January 1867, affirming |- Judges. - 

a decision passed- by Moulvie Someen- ‘ e` l 
ooddeen, Sider Ameen of that Districte Usufrüctåary pr laa — Jurisdic- 


dated the 24th January 1866. 
Shurutoollah Merdhg (Defendant) 
o _ Appellant i 


e versus e 


ef. 68 . 
' Case°No. 3151 of 1866 under Act X of 1859. 


Special Appeal from a decision passed by 
` Mr. H. R. Maddocks, Judge of Bhaugul- 

pore, dated the 14th September 1966, 
affirming & decision pass@d by Moulvee 


Baboos Romesh Chunder Mitter and Kalee 
Mohun Pass for Appellant. 
Baboos ‘Uanoda* Pershad Banerjee: -and 
~ Sreenath Dass for Respondent. 


_ The attachment of immoveable property by a Court’ 
other than that which passed ehe -decree before the 
decree has beeli'sent to it for-execution, vitiates the sale 


i- that District, dated the 8th “Hay 1866. 
» Rutton Singh ‘and others (Defendants) 7 
. Appellants, i 
versus ane 
Greedharee Lall (Plaintiff) Respondent- 
° CY as ° : 


preceded the sale? Now it has been. held. 


ment of the’ property (the necessary condi- 


|a Syud Ali Hossein, Deputy Collector of. 


ened 
J= 
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Messrs. R. T. Allanatd C. Gregory for 
Appellants. > %. 
Baboos Debendro Narain Bose anà- Chunder 
Madhyb Ghose for Respondent. . , 


A suit to cancel a zur-i-peshgee, by which the lessee 
was io receive the usufruct as interest for his advance 
and to repay the principal by the rent geserved, is of the 


We, therefore, allow Mhis special appeal, 
andcraverse the decisions.of the Courts below, 
with costs'on the special respondent. Hae 
has is,temedy for any bread of the con- 
ditiens“of“the lease in q civil suit. 

Eea A e 


pa 


natifre oran usufructuary mortgage, a nd.as such cannot S i $ 
by Vrou mane X of 1809, but is cognizable only ‘The 8th August 1867. 
S 7 : Present: 
_ Glover, J.—Tats was a suit under Act| ~ e-- ? 
X of 1859 to cancel a lease on account „of Thé Hon’ble F. B. Kemp and F. A. Glover, 
breach of its’ conditious. The plaintiff, -it E Judges, * T 


appears, took an advance of rupees 1,400 
from the- defendant, giving him a zur-i- 
peshgee lease for nine years, at a yearly rent 
of rupees 160; the rent to be applied to the 
repayment of the advance. There was a 
stipulation attached to the lease that no por- 
tion of the land should bé-let to an indigo 
factory ; aud that if it were so let; the lease 
should be voided. à 


. The plaintiff’s case was that the defendant 
had granted a sub-lease concealing, or at 
least without mentioning the prohibition, and 
that the sub-lessee had given a portion of 
the land to an indigo factory and “had so 
involved the original zur-i-peshgeedar in. 
a breach of covenant involving forfeiture 
of his lease. an 


Both Loster Courts held the “lease to be 
cancelled by the breach of its conditions. 


_ Various objectins are taken in special 
appeal, which it will be unnecessary for® us 
to enter into, as we are ‘clearly of opinion 
that the‘plaintifi’s suit wes improperly 
‘brought under Act X of 1859, and was cog- 
nizable only in the Civil Court. 


The lease which the plaintiff seeks to 
eancél’ was an ordinary zur-i-peshge®, by 
- Which the lessee was to receive the usufruct 
as interest for his advance, aud to repay the 
principal by the rent reserved. It has been 
frequently held by this,Court thf such an 
arrangement is an usufructuary mortgage. 
And it has been ruled in the case oF Malom- 
ed Ali, defendant,“ appellant, versus 
-Batook Deo Narain Singh, plaintiff, respond- 
ent, (I Weekly Reporter,. 52) that a suit 
to set aside such a lease cannot be brought 
in a Collector’s Court, usless fhe terms of 
. the lease distinctly provide for such a. 
course of procedure in the event of a, breach | 
of any of its conditions, e 


"ll...- User (evidénce of). 
. 11. Case No? 703 of 186%, 


Spezial Appeal from a decision passed by 
tae-Principal Sudder Ameen of West 
Birdiwan, dated the 80th January 1867, 
reversing a decision passed by the Moon- 
Sf of Burjorah, dated the 3rd May 1866. 


~Toglsee Doss Kobeeraj and others 


Z | (Defendants) Appellants, 
pie oes versus 

“rBhyrub Iall Tewaree and another 
~ 211. (Plaintiffs) Respondents. 
Bahoo- Rajendernath Bose for Appellants. 
Bazoo Nil Madhub Sein for Respondents. 


Tr. a suit for a declaration of the right .of user over 
the water of a tank, which right was denied, the 
find_ng of the Lower Appellate Court from the evidence 
of witnesses adduced by plaintiff, that plaintiff had used 
the -yater for many years was not open to special appeal, 
suea-evidence being’ sufficient to prove a continuous and 
uninterrupted user on part of the plaintiff. 

lover, J.—Tuis was a suit to declare 
plantiffs-right of user oversthe water of 
detendant’s tauk for the purposes of irriga- 
.tioa, a right which the defendant ‘denied. 


The Principal Sudder Ameen has. found 
it * satisfactorily proved by the evtdence of 
“ te witnesses called by the plaintiff, and 
“ by the report of the Ameen who held .the 
“ ben] Enquiry that the plaintiffs land was 
“ irigated by the water of the- disputed 
© tuk.’ He gave plaintiff a ecree accord. -~ 
ingly, reversing the decision of the first 
Coart.-, - re ee 

Ht is urged in special appdl that the © 
Priactpal Sudder Ameen’s finding’ does not 
*go-far-cagugh%o benefit thé plaintiff, who 
mast prove'a prescriptive title, e < 

-The Principal Sudder Ameen, we observa, 
réjes on the evidence , of. witnesses to 
i Ss prpve sho plaintiff’s case.” Of ,these wit- 
In this case, more8ver, the lessee docs | nesses, one deposes that the water had been 

not-pay any part of the rent‘to the proprie- | used to irrigate the® plaintiff's fielda from 
` tor, but reserves it to clear off thë amount | time immemorial; another that it had 

advanced ns Zur-i-peshgee, -- g =e been so psed eyer sinee he could remember p 

e re Comte 7 i 


". ihe 
e5 
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had declared: that his® jumm’ was 11 rupees 
and not of rupees as recorded in the quin- 


a “third: that ie had ‘sen it s0 “ised ` for ‘the 
' Vast'10 or" 15 years. We think ‘that this 
would pe evidence of a custo, and that” 
it was ‘net’ ‘of.® that vague ` ‘ord ‘uncertain 
' character which would ; preveit the Priv, 
cipal, Suddex Ameen fom reli- -& ton, ipua", 























quernial papers, tind therefore. that defendant - 
by. his own statements had admifted that tip 
jumma of the talook- had. varied since ithe’ 
f perpetual setifoment. os O EET 


proving a ‘continuous “and ‘chinterra upted- 
user. on the part of the plaintif. | "1! jaws 


‘If this ‘be 30o, the Priúciðal ` “‘Suider:| . 
Ameer s Gnding as to the degre of credibil., 
ity attachable “to the evidence} is „ione; of 
fact with whieh. we cannot Te in, 
special ‘appeal. uf, eee 

- ‘The appeal is, thereforg, rejected, and the | 
‘special appeal dismissed with costs, Loe 


Now, it: is. “clear that,. -0n this _ plaint, -ad-. 
mitting ‘its recitals: ‘to be cor rect, the defend- 
sant is a ‘dependaitt talookdar, and that: his 
Tent is not liable to enhancement; unless the 
‘plaintiff can ‘show that the rent’ had been’ 
‘changed since the perpetual settlement, Sec-, 


sao roS Se R i tion 15 Act X of 1859, : ora 

ay, ttle The 8th August 1867. ‘Instead; theréfore,- of suing the defendant- 
“ae. Present: .. „| under Section 15, the „plaintiff proceeded 
i.” “The Hon'ble F. B. Kemp and -- (7f against him under Section 17, ‘treating hiwi. 


avna R AGI Jud ` 
Sorens du ‘Ff ‘as an occupant ryot.. The Judge, ina very 
Enhancement. ‘of dependant ‘talook: . $ 
‘dars rènt ‘Section is ct x: 1855. meagre and unsatisfactory-decision, finds that 


6 No. 699 of 1867 und i : `f the deféndant denied in a former Act X suit 
PERENE of BBY. under Agy ? i839: ‘for rent that he, held: the: talook at all, and- 


that therefure ‘it does not ‘Vie i in his, mouth’ 
now to.say ‘that the talook existed from ‘the’ 


ee RAAR T that Dis: time of the’perpetual settlamenf. This is g 
REA E te An Copel TION 7 gtoss ‘mistake on the' part of.. the Juáge.- 


l Bee eare eo Ms paca) In fhe suit for the rent ; of°1269, the defend- 
AE E ant did not deny the existence of his inlook : 


` versus ` 
Pandat reise inda others “(Plaintiffs) a what he did agate was this, that the plaintiff 
, <others (Defendants) Respozdents. _, |in this suit had given the wrong kismut, that 
Baboos Romesh Chunder ‘Mitter,” Hem 
Chunder Banerjee, and Gone ball Mater, ; 
gfe Appellant. ~ | -« 


~ Baboo Goel Chunder- Mooksnjéé for aa 
ea : ‘Respondents: . ye i ` 
EA PER talookdar’s‘ rent ‘is'naz liable to en- 
hancement,’ unle& it.can be shewn, ta Shave, changal 
since thè perpetual settlement, and he mast be proceed- 
ëd agajpst undér Section 1%, (nòt 17) of'act’ X. 18599 
Kemp, J. .—Tuis was f suit “Br enhanee- 


ineht of ‘yat after services of rotice “under | tyot, and þe will have-to prove all the con- 
Section 18.° The grounds of enhancement 


of ‘ditions which- Section 15 requires before lie 
ás per-notice are, those whith |Section 17, can ‘enhance’ the, rent .of the defendant's 


Act X-of 1859 contemplates, aud|the defend- 
ant. -special appellant, ‘is trested’ as ,nn.| talook, or if the. tolook. has been Gansieret, 
e 


occupant ryot.- Now, the pleint , clearly | of” the pioen, talookdar. Ip SMG ae ed 

admits ing the defendant, special appellant, e gaioi otoan 

“isa talookdar, -and the- ground f. enhance- | The appéal i is deer€ed, ‘and the’ plantifi’s 

Tagnt as per plaint is, timit 24 rupees 3 was the |*" 

rent recovered’ up. to: 1268 by ‘be plaintiff ; suit: dismissed - with . costs, -of both Courts 

but thatin a rent: suit in 1269, ths defendant -bearing interest. 8 " ee 
/ ó , 


4 
kd 


Special Appeal from æ decision: passed, .by 
the Judge -of Dacca, datel. the 23rd 
.: January 1867, affirming a deeision passed 


ye n 


the jumma of his-talook was 1l rupees, and, 
ñot 3&8, 'as stated in the punjsala, -and that his 
title in the talook™ had passe to a thied 
farty by gift. l 
The plathtif’s suit in its present shape 
will mot We. He must sue the defendant as 
a dependant talookdar, and.not as an occupant 


i867.) - Diil. 


The 8t® August 1867., 
i Present: > 9%. .. 
The Hon’ble’F. B. Kemp and F. A. Glover, 
i e 7 Judges. ' 
Trustees or managers under Act XX. 


1862—Misfoasance; &c.-Right -of 


-suit—Wokf or Endowmdat. 
_ Case No, 428 of 1866. . 
Regular Appeal from a decision passed’ by 
Baboo Nurottum Mullick, Principal 
Sudder Ameen of Bhaugulpore, dated 
_ the 23rd August 1866. . i 


Bibee Kuneez Fatima (Plaintiff) Appellant, 


versus 


- Bibee Sahgba Jan and . others (Defendants) 


Respondents. ° 


Mre R..E. Twidale and Moonshee Ameer 
Ali for Appellant. 


Mr. R.. V. Doyne, Baboos Unnoda Pershad 
Banerjee, Romesh Chunder Mitter; 

* Opendur Chunder Bose, and Dwarkanath 
Sein for Respondents. a 


In the ease, of a public endowment transferred to 
trustees, managers, or siperintendénts of such lands 
under Act XX. 1863, any person or persons interested 
(and the interest need not be a pecuniary one) in the 
religious establishment, in its worship or service or in 
its trusts, has a right of suit, after leave obtained from 
a Civil Court against such trustees, &c. for misfeasance, 
or breach of trust or neglect of duty. 


Grants to an individual in his own right, and for ‘the. 
purpose of furnishing bim the means of subsistence, do 


not constitute.a wokf oœ endowment, 5 33 

_ Kemp, J.—Tux object of this suit is *to 
obtain’a declaration that’ certain: properties 
which have from time to time Deen alienated 
by the defendant, Syud Shah Enaet Hossein, 
the brother of the appellant, to the co-de- 
fendants, are endowed and as ‘sucli not 
alienable: - The plaintiff further claimed the 
sum of two hundred rupees per annum as 
maintenance,’and which sum she’ avers is a 
charge upon the endowed: property. - The 
suit is valued at rupees 68,736-l.e e 


e F 

Itis stated in the plaint that these Jands 
were granted before the British afminietra- 
tion: by Emperors and Nazims to tlie plaints 
iff's ancestors as -“ mudad nmsh” to meet 
the khankah expenses such’ as are’ incurred 
in feeding and supporting indigent students, 
beggars, traveller® ; that Sgud Etaet Hossein; 
defendant No 7; succeeded to the nppoint- 
ment of motafyullee, or sujjadnusheen, as, 
it is termed in the plaint, of ‘the endowment, 
and has dealt with the properties in a manger 


wholly inconsistent witli the purposes fore 


which they were endowed and in breach of 
thé trust reposed in him, =. e os” 
€ . : e 
e 
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“The wriften statemgnts of the principal 
defendsnts who, derive title from the defend- 
ant Nc. 7 are briefly to this effect, that the 


|- pininiiff being a person whoy uninterested 


‘in’ the-properties alleged to be, endowed, is 
notin e position to bring this suit; that she 
his never-been in .the receipt of*any portion 
of {he produce of these estates ns, mainte- 
nance or in any other shape ; that the lands 
in dispute are not ‘f wok” or endowed lands ; 
thas éhe alienation of these lands i£ perfectly 
valid’; ‘and that this suit has been brought at 
the-inst gation of Syud Shih Enaet Hossein, 
defend iat No. 7, wh6, after selling the pro- 
perties Zor a valuable consideration,. is now. 
frandu.ently endeavoring to get” them back 
again into his possession on the plea that 
they-are endowed aud, therefore, not alien- 
abl3, 


The Principal Sudder Ameen states that, 
as the chject of the suit is not to, have the 
‘management of: the endowed properties vested 
in the plaintiff, but ‘that they may remain 
intact for the purposes for which they were 
origin uly-dedicated ; and as the plaintiff has 
an intazest in the matter in litigation, she is 
in x position to bring this suit. f ae 
~ Dn the main issue, whether the properties 
“in Dispute are -‘ wokf” or not, the Principal 


. Sudder Ameen observes that no royal grants 


have been filed ; that copies of sunnuds pur- 
porting. to be. in -confirmation of previous 
royal grants have been filed; but as the ori- 
ginale have not been produced, or their ab- 
sence satisfactorily, accounted for, these 
copies cannot but be looked upon with grave 
suspicion ; that, admitting for argument’s 
éake that they are bona fide, it is very ques- 
tionable whether they can he held to con- 


stitute valid wokfs. ` 


Regarding the manner in which the pro- 
‘perties in, dispute have hitherto been dealt 
wth, the Principal Sudder Ameen observes 
that there-is strong evidence to show that 
hese. properties were never “considered as 
endowed by any of the descendants of the 
origirel grantee; * | 7” : tis R 


The suit. of the plaintiff waga dismissed 
with tosis, ° ' 7 k ae 
e soa ° 3 

| The main grounds of appeal are :—~ 
` 1s¢.—The-shnnuds prove thatthe lands in . 


dispute’ are wokf, the sunnuds granted by 
Nazims being of equal efficacy as those 


2nd.—That' as the yesumption proceedings 
dated 27th January 1838 shew that the 
original sunnud grkuted by the Emperor, was 


qe 


t “4 
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destroyed by: fire, te non-production of it 


has been sufficiently accountedifor. 


3rd,—That at the time of the institution of 
theresumption Suit, all the sunnids in original, 
or attested, Copies of the same,"|which. werd 
then in the possession of the sujjadnusheen, 
were filed in'that sult, and have, therefore, 
come iuto the.’ power of the] {Governnitnt 
officials ; copies and copies of copies have 
beén obtajied nnd filed, which) have been 
‘improperly rejected by the Lower Court? ~< 


i 


‘4th.—-That then ts-of previous sujjadnush- 
eens cannot vitiate the “ wokf}” especially: 
aś this suityis brought for the purpose of 
declaring those acts to be invulid! re 


> 


t ` ma 
Sth—That the plaintiff had! proved -her 
claim to the maintenance as a charge on thé 
endowed property. ast : 
4 
” The defendants putina crosslfippeal under, 
the, provisions of Section 348 of the- Code’ 
of Civil Procedure fo the effectthat, unless - 
-the’ plaintiff can prove that she ib entitled ‘to 
maintenance as a charge on the Properties in” 
dispute, she has no “ locus standi,” and her 


sult and appeal ought to be dismissed’ with--| 


out entering into the question of whether th 
properties are endowed or not: i! j 


We take the cross-a le 
first. it f ; 
. There is no evidence that the’ plaintiff is, 
entitled to, or ever received, any mainte‘ 
nance from’ the properties in dispute. The 
witnesses she has examined, state in a general 
way. that shé was supported |ifby Ennet 
Hossein, defendant’ No. 7; her, brother, in 
common with other destitute female members 
of his family. The grants of the lands in, 
dispute Make no mention of ‘any, provision 
for the maintenance of the plaintiff or ‘any 
other member of the grantee’s futnily, and it 
appears to ws very clear that this plea of a 
right to maintenance has been setup in order 
to’give suppof to the right to briùg this suit 
on'the part of the plaintiff. Eveh admittipg, ‘ 
for ‘the sake of argument, tliat tile lands in 
dispute are & wokf” ‘or endowed jlands, it is 
very cleaf that they are not epublic endow- 
ments ; for had they been so, theywould cere 
tainly have.come under the management and- 
* control of the revenue” authorities under Re- 
golation XIX of 1820. By Act XX of 1863; - 
the Board of Revenue and the Lócal Agents, 


e 


ppeal of tl defendant 


were reliewed from the duties imposed upon ofgalms. 
them by Regulation X[X: of 1820. » All eu- leas we can j 
dowed -properties were under Act XX of | of the part 


1863 trawsferred- to trustees, Miuagers, or 


i 

















| sponsibiljttes of the 


“þe made to the Civil Court for leave to insti- 


ch lands, and the re-— 
oard of Revenue and 
Local Agents ceased and determjned. “ae 
- Iii the case of disputes occurring on vacan- 
cies in the offices of trustee, manager, or’ 
superintendent, any person interested in the 
establishmeht to which such endowed pro- 
perties belonged, or in the trusts erelating 
thereto, is at liberty to apply to the Civil 
Court to appoint a trustee, manager, or 
superintegident. : : 


Local committtes of management, who are 
to perform thé duties hitherto performed by 
the Board.and Local Agenta, are appointed 
under the Act, and the trustees, managers, 
or superintendents have to furnish regular | 
accounts of the receipts and dislursements 
connected with the trust to these committees. 
Suits may be instituted in the Civil Court 
under the Act against trustees, managers, or 
superintendents, or against any member of a 
committee appointed under the Act, for any 
misfeasance or breach of trust, or- neglect 
of duty, by any person or persons interested 
in the religious establishment, or in the per- 
formance of the worship or' service thereof, 
or inthe trusts relating thereto, and the 
interest required in order to entitle ‘a person 
to sue, need not be a pecunjary one, any person 
having a right of attendance, or_having been 
in the habit of attending at ‘the “performance 
of the worship or service of ‘any mosque, 
temple, or religious establishment,eor of pars 
taling in the ,henefit of any distribution of 
alms, shall be deemed to be a person interested, 
and therefore .entitled to sue; but previous 
to iuslituting “such suit, an application must 


superintendents of sg 


tute such suit, and the Court is to determine 
whether there are sufficient primå . facie 
grounds for the institution of the suit; and #,, 
in the judgment of the, Court, thére are such 
grounds, leave shall be given for its institution, 


~ Nowa inethe case before us, the edowment, 
if endowment at aM, was a private one. It 
neve? cane under the superintendence of the 
Board or Local Agents, and therefore Act 
XX of 1863 dyes not apply toite + | K 
The plfintiff has wholly failed‘ to prove 
that she has any interest whatever.. ‘Shere 
‘ig no service or. worship at which plaintiff 
may be snid to have a, right -of attendance.: 
‘Nor has: the plaintiff proveé any right of 
partaking in the benefit of any- distribution. 
Her: presegt suit, which is, as far 
udge from the acts .and conduct 
ies, instignted by her brather,. the 
defendant e Ehanet Hossein, is inadmisstble 
oe: 

e 


e 
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“nnd ought to have beeg e dismissed without jumma; was. to enjoy the, rofits of. the pro- - 
going into the merits of the case’, But as | perty, to. support himself therewith, and 
the - Principa] Sudder Ameen has done. so, | to pray: Tor the grantor. 
and the case is highly valued and may be) WNew,it.is very clear thate this is nota 
appealed to adiigher tribunal, we enter upon | oyang ‘constituting a “ wokf.” here is no 
the merits. : _.. | dedication of the propérties solgly to the 
Six copies or: copies of copies of grants worship’ of God, or to any religious or 
have been filed by the plaintiff, the originals thay table purposes. Tae grant recites that 
of which purport to bave been granted by the srantee and his predecessors have hi- 
Nowab Serajoodowlah and Nowab Nuzam- therto held’ the lands at a jumma of rupees 
ooddeen Ali Khan, soobahs of the provin- 896, which jumma is declared to be fixed at 
ces of Bengal and Behar. *The year of- the | that rave henceforth. In consideration of 
grant is not given in avy of the grants, but the charitable dispositjon f the grantee, and 
the month and year of the reign of the the expenses which he apparently voluntarily 
Nowab are given; to wit, lOth Shawul, ineurred in supporting poor syidents, in 
8rd Juloos, 27th Rumzan, 7th Juloos, and | S!¥'13 alms ‘to mendicants, and food and 
so on. The terms of these sunnuds are simi- shelrer to travellers, the grantor remits the 
„lar. We shall, therefore, confine our. re- payment of abwabs and.other ceases, which 
marks to the sunnud purporting to have been in the days “of the Nowab Nazims were a 
granted by Nowab' Serajoodowlah, Shah heary impost, and directs the officers of 
Koolee Khan Bahadoor, Haibut Jung, Nazim tehsil to refrain from exacting the sama 
of Bengaland Behar, dated 10th Shawul, from the grantee For this indulgence, 
3rd Juloos, that is to say, in the third year of the grantee was requested to give the gralt- 
the reign of the said Nazim. - Oar remarks | Or tie benefit of his prayers. The grantee 


on this sunnud apply to the other sunnuds. | was to enjoy the profits, ufter paying the 
jumma fixed, viz., rupees 896. In short, the 


‘gramts were grants to an individual in his 
own right and for the purpose of furnishing 
the mezas for the subsistence of the grantee, 
and nothing further, 













This sunnud is addressed to the motsood- 
dees, chowdhrees, and canoongoes of Pergun- 
nahs Bhagulpore, Colgong, and Chye in the 
province of Behar. It recites that it would 
appear that eertain villages, the names of 
which are given, and which are described 
ns istmoraree, or permanently settled and 
aymuah, or’ land Held either rent-free or 
subject to a small quit-rent, had devolved 
by right of inheritance upon Syud Mahom- 
ed Meer, a descendant of Mukdoom Shah 
Ahmed Peer, who had held the same from; 
former times on a mokururee’ jumma under 
sunnuds from former Emperors aud Nazims ; 
that thé said grantee, z..e. Syud Mahomed 
Meer had a lagge family to support, and had 
to defray the expenses of a “khankah”*. 

% ea for travellers and the 
ts a ae ah ‘benighted, fofstutlents, 
Place. where, religious aud mendicants who beg 
homellan religion tem. At his door; Mat ghe 
porarily reside.” See said grantee found it 
: ten Glossary of difficult to discharge 
eae all these duti&s which 
involwed considerable expense ; that in con- 
sideration of this,e the vilfpges ‘detailed: in’ 
the grant: were given to. him at a fixed 
annual jummas of rupees 896. The ab-. 
wabs and other cesses hitherto levied upon 
the grantee were remitted, and -the aforesajd surmtuds, there is no dedication “or endow- 
jumma, which had all along been paid, was meat of the propertiesgnor’ any terms which 
declared to be fixed. It was further recit- | car be construed as creating a wolff. We 
ed.that tho grantee, after paying the såidj quite agree with’ the Principale Suddér 

. g o ` ü 


Ī: is also clear that, oven allowing that 
the copy of the sunnud is admissible as evi- 
denze, ‘¢ is one which is simply confirmatory 
of r former sunnud, and the terms of the 
former sunnud are recited in the copy of the 
latter sunnud ; the absence, therefore, of the 
original royal firmau is immaterial ; if the 
confirmatory grant do not contain terms 
which constitute an endowment, it is clear - 
that the royal firman did not do so, apd vice 
verzd. : i 


The Government iu 1838 enhanced the 
jummas of some of the estate’ iy the pos- 
session of the grautees, and made a settle- 
mei t with them with respect: @ the. other 
estrtes. The.Government gave up its claim 
to Snhance the? jummas, not because the 
lands were wokf ‘or endowed lands, but 
bec usa they were hot liable to cn@™fcement 
of „umma. Py ee 


: Itmay be spid that -itis nob necessary: 
that the: sunnuds should: contain the term 
woEf, if the tenor und meaning of. the 
grants be to that effect.» But in these 


‘and unreserved power of alienation. 
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, ‘Ameen that the fagmer proprietors of ‘these 
estates have dealt with them in a manner 
wholly inconsistent with the fact of their 
being endowęd properties, for we find -that 
the defendant Enaet Hossein|made over: the 





. maungement of thege proper! ties, to his son 


by a deed’ of tumleeknimah, llin which- no 


‘mention is made of their being at 


properties, and the gon ‘mortgaged: an 
otherwise dealt with the properties as pro- 
perties %f which he had thé 'uncongrolled 


It also - appear that Enact Hossein, to 
defraud his creditors, made over the proper- 
ties to higwife in lieu ef dower by a color- 
rable dee’ of “ bye mokasi!” In short, 
the conduct of Ennet Hossein ‘has been frau- 
dulent throughout. He first] xttempted to 
mask his properties from his! creditors, and 
now that they have passéd from his hands 
in-satisfaction of decrees against him or for 
payment of his just debis, to t third parties 
fot a valuable consideration, he ‘has put for- 
ward the plaintiff, his sister, to bring this 
suit under a false averment that she is en- 
tiled to maintenance asja. chiarge on the 
‘properties, and that the’ properties are 
endowed, and as such, cannot be alienated. ~ 
The appeal aud suit of thie! -Plaintiff are 
dismissed with costs of both Cour ts bearing 
interest at the rate of 12 per ‘cent. 


L 





The 8th August 1867. 
a 


Present: 


‘The Hon'ble W. S. Setoain! Karr 
A. G. Macpherson, Judges. 


and 


` Bond — Absence- of endorsement. — 


* Payment (proof of) 


Case No. 876 of 1867, 


‘Special Appeal from a decisilin passed by 
the Judge of East. Burdwan, dated the 
26th Febuary 1867,-rever sing a decision 

. “passed by the Additional Principal Sud- 
der Ameen of that District, « dated the 89th 
“August J 866. $ 

Kulee Poss Mittra (Dofeidintj l4ppeltane, 


e 
. VETSUS 


* Tara Chand Roy, (Plaintiff) Respondent, = 
Babooè Anund Gopal Palit atid Mohend7o | 


Lall Seal for Appellant. à 
Babco Bama Churn Banerjee" for® * 
“Respondent. it 


a À stipulation i in a bond that áll paynients should be 
‘endorsed dh the back thereof, and that all other pleas of 
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repayment would be futile, doe 
from provyjg by othd teans 
it, has bega satisfied. 
Seton-Karr, J.—Tuts case must go back 
to the Judge. The Judge committed an 
error in law in holding that it was not 
necessary to enquire into the genuineness ‘of 
the, receipt gput forward by the defendant, 
because the bond contained a, stipulation 
that all payments should be endorsed on the 
back thereof, and that all other pleas of 
repayment , would be futile. There is no 
doubt that thedefendant is not estopped i im 
law by any such stipulation, from proving | 
by other means that the debt, or part of it, ` 
has been satisfied. - 


Our decision is in conformity with’ am 
opinion expressed at page 44 of the Sudder 
Decisions of 1853, and with the ruling of- 
the Judges in Voluine III of Weekly Re- ; 
porter, Miscellaneous ulinga, page 28, im 
which, ‘apparently, the facts of the case 
were the same. 


The Judge will go into the evidenco of — 
the receipt, ‘and he will also``take into his 
consideration the cross-appeal said to have’ 
been raised by the defendant, special appel- 
lant, as to his costs. Case . remanded. 
accordingly., pS 


ot estop the defendant 
at the debt, or part of 


The 8th August 1867. 
š Present: ° - 


The Hon’ble -W. S. Seton-Karr and 
© A. Q. Macpherson, Judges. 
_Resumption—Trust for charitable. 
` purposes. 
Case No. 2649 of 1866. 
Spécial Appeal from a decision passed by 
` the Judge of Bhaugulpore, dated the 23rd 
July 1866, reversing a decision passed 
by the Principal Sudder Ameen of that - 
- District, dated the 31st March 1863. : 
© Rajah Leelanund Singh Bahadoor 
ba (Defendant) Appellant, 
te versus - 
Ishuree Nundun Dutt Jha and ihotier 
(Plaintiffs) Respondents. 0 
Messrs. I. W. B. Money, and R. E. Twidale 
, for Appellant, 
Mr. R. V. Doyne and Baboo Tuggadenund 
: Mookerjee for Respondents. - 


The, resumption of lands by Government and the 
making a fresh settlement of the resumed lands without 
any allusion to their being held in trust for charitable 
purposes prir to the” resumption proceedings, aré not 

ee ° 


` 


„in 1888 and. 1841, and made a fresh settle- 
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conclusive proof that thgre was, no such trust. The 
only question decided by the @8vernment_ ig resuming 
was that those who claimed the land as lakhgraj, had 
not been able to prove that the land was held under 
any such religiou or charitable trust as would -debar 


Governnient from resuming. 


Macpherson, J.—WE think that this spe- 


cial appeal ought to be dismissed. , 


The Lower Court has carri€d out the 
order of remand, and there being sufficient’ 


evidence to support the plaintiffs case, we, 


sitting on special appeal, cannot interfere 


with the findings of the Lower Court. 


- There is ‘no doubt that Rajah Leelanund |. 


suffers from what amounts to gross fraud 
on the part of the plaintiff, Ishuree Nundun 
Jha, but we can do nothing to assist him 
now. . 


° y 

_ Mr, Money for the appellant contended 
that the order of remand of the 4th April 
1866 related specially to the resumption 
proceedings, and the mode in which the 
property has been held and dealt with sub- 
sequent to the resumption proceedings. 
But it appears to us that the reference made 
in the judgment to the Beerbhoom papers 
and the circumstances under which a seza- 
wal came to be appointed, shows that what 
the Court said was intended particularly to 
indicate that, without further evidence as to 
the points referred to, there was not suffi- 
cient proof as*to there having been a trust 
for the idol. prior to the resumption pro- 
ceedings. o è 

Mr. Money further contended that, inasg 
much as Government resumed the property 


ment with the plaintiff, Ishuree Nunduu Jha, 
no allusion being made in the sottlement 
to the existence of any endowment, this 
showed that no endowment did in fact exist 
atéhe time, and that-by reason of the setfle- 
ment with him, Ishuree Nundun Jha got 
the title to the land absolutely free from 
all trust. We are of opinion, however,. that 
this is not a correct view,of the lf. ° The 
fact of the estate being declared not togbe 
lakheraj, does not affect the principa? ques- 
tion at all. The only question decided by 
the Government oflicer in résumjng the 
land was, that those who claimed the land as 
lakhePaj, had not been able to. prove that 
the land was hel under aay such religious 
‘or chavitable trust as would debar Govern- 
ment from res@ming it. The resumption 
proceedings did not relate to any question éf 
trust as regards IshureeeNundun Jha ang 
the endowmeiit of which he was the shebait. 


It is found now that the lands were held ona 


e : -è 
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trust prior to the resumption proceedings.: 
and there is nothing to slfSw that, they are 
not Habla to that trust. The appellant has 
no be-ter title to the property the subject 
of this suit, than Ishuree ‘Nundun Jha 
himself would have had if the appellant 
had naver purchased it. We think, there- 
fore, that the appellant bolds it subject to 


the driginal trust. 


Tha speal is dismissed, but the plaintiffs 
will jay their own costs in all the Curts. 





l eA 
The 8th August 1867. s 


Present: 


The Hon'ble L. S. Jackson and Dwarkanath 
: Mitter, Judges. 


G2rtificate (under Act XXVII of, 
'1860)—Debts. 


Case- No. 315-of 1867. 


Miscellcneous Appeal from an order passed 
by the Judge of Tirhoot, dated the 19th 
March 1867. - i 


Mussamut Bhugobutty Kooer, Appellant, 


2 versus 
Bholanath Thakoor, Mespondent. 


‘Ay. R. T. Allan and Baboo Nil Monee Sein 
i ` for Appellant. 


Mr. R. V. ‘Doyne and Baboo Mohesh 
hunder Chowdhry for Respqndent. 


Piz sole question in an application ®r 2 certificate 
under Act XXVII of 18 G0 is the title to collect the debts 
due .o the estate of the” dgecaged, and it is nota nftter 
for the Judge’s consideration whether there are any,. 
and hax debts due to the estate. The APM of such 
coftitcate is that it #® conclusive of “fhe representative 
title against all dehfors to the deceased, ang affords full 
indennity to all debtors paying their debts to the person 
to waom the certificate has been granted, 


ee. ak, eee 


wens SOT" 


: Jtchson, J.—Tae case before ustis, strict- 
ly speaking, au applicagion under- Section 3 
Act XXVII of 1860 by Bholanath Phakoor 


` A * 
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and others for. awcertificate, jehabling them 
< ,to collect debts due to the gstate of Oodun 
Thakoor, deceased. It appears to be not 
` disputed ‘that, with reference , merely, to 
Hindoo „Iaw, and to the ordinary course of 
. Succession among Hindoos under the Mit- 
‘akshara, these persons would be entitled 
_ to.be considered the representatives of tigs 
Oodun Thakoor. Bhagiruthde Dey entered. 
‘opposition ‘to the grant of; this. certificate 
to thé: persons above named upen | the 
ground, as I now understand it, that there 
was no such: thing as an estate of Oodun 
Thakoor, the atid À Oodun having given 
the whole of his estata, by will or a docu- 
ment called an ikrarnamuh or tukseem- 
namah, to Chundrabnttee, whose personal | 
_ representative Mr. Altlan’s ielient claimed 
-to be. It appears that, by: the document, in 
question, a life-interest in this} property was 
granted to Chundrabuttee, and that after 
her death, it, was to go to Jone, Girdharee. 
Lall, the adopted son ‘by the ‘Rritima form 
of Oodun Thakoor ; that Oodun Thakoor 
‘died, and Chundrabuttee took the estate 
under the` terms of the „deyise, and that 
‘Girdharee Lall died in | her life-time 
“Chandrabuttee continued 











in| possession of 
- this estate, and is only lately.. dead.: - 


Now it is quite clear that these - two par- 
ties brought before the Zillah J udge a ques- 
tion very: much wider thanlthat properly 
‘raised -by the original application. They 
proposed to the Zillah Judge to decide, and 
the Zillah Judge was led into deciding, 
which of the two parties was preferably 
-entitled to all the property ‘which had be- 
longed to Oodun Thakoor, and which was 
‘disposed of on the ikrarnamah!. The Judge 
chas gone into that question very fully, and 
chas given his conclusion upon ‘the subject.’ 


"Tt seems to’me necessary ty! ‘declare that 
us Judge’s decision upon this point was 
beyond his competency in this’ case ; that 
the sole Yugstion which , he had „before Bim 
was to determine the title to’ the certificate 
| ¢ to gollect debts dueto tht ‘estate of thé de- 
| ceased Oudun Thakoof ; that ‘beyond that, 
his degiaion, was wholby inoperative, and 
ought not to be used on any.: future ° occasion 
‘to the. ‘advantage or disa vantage of any 
person e@ncerned. ° 4 


Mr, Allan, contended in this ease ‘that there 
were no debts, ‘and could be no} debts: due fo) 
‘Oodun ‘Phakoor, or claimable by. hits pefsonal 
‘representative. , Upqn that point it is only 





necessary to- refer to two decisions of this |: 


‘Court te bè found at page 20) V Weekly- 






e ined 
REPORTER. aad [Vol. VMI. 
Repor re aad page 2, Vill Weekly Report= 
er, in prhich it is ‘held that it is not a matter 
for the Judge’s consideration whether there 
are debts, or what may be the amount of 
debts due to the estate of thee deceased per- 
son, but that he is only to determine the title 
to the certificate, and to graft a certificate 
accordingly, It may be that the pepisoh who 
obtains such, certificate, obtains” an entirely- 
barren title, aud that he would derive no 
benefit from it whatever, but that is his 
affair. I am inclined td think it would be 
convenient jf the law provided that all appli- 
cations for certificate should state that there 
are debts due to the estate, and that the 
Judge should satisfy himself that there,are 
grounds for making the application, “Butas 
held i in the two cases I have referred to, it 
appears to me that the Act does not provide 
any such power, and that it is not for the 
Court, as the law stands, to enquire into “it. 
Now in the case ‘before us, the Judge has 
granted to the respondents n cértifienté to 
represent the estate of tle deceased ‘Oddun 
Thakoor. The effect of that certificate will 
be that it is conclusive of the representative 
title against all debtors to the deceased, and 
shail afford full indemnity to. all debtors 
paying their debts to the person in whrosé 
favor the certificate has been granted. I 
think it only necessary to say in’ -referencé 
to the appeal that Mr. Allan has not succeed- 





























-ed in showing us that the lady whom hé 


represents has the better right than ‘thé 
fespondents have to that cer tiflente. That is 
the whole question for our decision in this 
case as I ungerstand it, and I therefore think 
that, with the declaration above stated as to 
the legitimate effect of this order, the appeal 


ought to be dismissed with costs. 
Mitter, J. I—II concur. 





e The 8th August 1867. | 
rae erie 
P Présent : 


The Hon’ble L: S. Jackson ‘and 
D warkanath Mitter, , Judges. 


Ve 

Srsction of. a deuree=Aalaniient 
out of Gourt;Evidence on the point 

. —Arrest in execution — Sections 
200, 201, 206, Act VIII. 1859. 


Case No. 302 of 1867. 


Misceltawacus Appeal from: an order passed 
„by the Judge of Bachergunge; ‘dated. ‘the 
* 6th Mey 1867. 

e 

e 


Sy 


® 
Civil, 


! ee 


THE WEEKLY, REEORTER. 


Rulings. _819- 





+] ‘Dwarkanath Doss Biswas (Judgment-debtor) 


Appeltint, aoe 


versus 


Unnoda Churn, Doss (Decree-holder) 
2-8 ` Respondent. .° 


LJ 4 . 
` Baboos Sreenath Doss. and Kalee Mohun 
Doss’ for Appellant. 


` Baboo Romesh Chutder, Mitter 
for Respondent. 


Where several of the acts’ requiring to be done in 
execution of g decree, are such as can be done through a 
Court, and where all of them are acts, the doing of which 

‘may be certified -to the Court by the person in whose 
favor the decree was made, the policy of Section 206 of 
the Code of Civil Procedure is to exclude the reception 
of evidence upon the point, or any question arising out 
of evidence before the Court. No adjustment can be 

. recognized unless made through the Court, or certified 
by the person in whose favor the decree was made. 

When arrest in execution has not been specifically 

- objected to in the Court below, this Court will not inter- 
fere, ` 


. Jackson, J—I aM inclined to think that. 
.the Judge has given a fairly correct state- 
‚ment of what the appellant’s ohjeet was 

in making leis application to the Zillah Court: 


. The appellant was the defendant in “a 
suit brought by his nephew to recover that 
nephew’s share in the famMy property. 
The result of the suit was that the parties 
‘came. to a compromise, the terms of ‘which 
are contained in the solehnamah executed by 
the unéle. In that document, which ‘was 
incorporated jin the decree of the Court, 


he undertook to make over to his nephewe 


certain immoveable properties, and to ex- 
plain and certify to hip the-balfineés and 
amounts remaining due upon claims agajnst 
other parties in “respect of which “ho swits 
had ‘been preferred, and also to make over 
to the nephew that portion of the moveable 
property which fairly came to the nephew’s 
shard. and further that he would’ appoint 
to the ‘charge of the joint cofcerns and 
“collections of, the ‘family estate a certain 
person named, and in the’event of the per- 
son named refusing to undertake the charge, 
then some other persone was to be chosgn 
. on the advice of .the arbitrators who. had 
‘been: :employed in the, matter, 
. 


.souzht by the petitioner, 


-These stipu- 
e. 


‘laticna were all to be compliéd with. imme-, 
diatsly àfter, the- comjffetion of the decree, 
and within three months, and it ‘was ` agreed 
thaf, in the event of the uncle failing to 
comply with these condition®’ the nephew 


‘was ta enforce fulfilment of them by exe- 


cutmg the decree. The nephew, accord- 


ingly, spplied to the Court, stating that the 


lunge had altogether refused or omitted to 
comply with the ‘several stipulations, and 
he applied to ‘enforce the decree py arrest 
of “fe uncle’s person. It seems that an 
order was made, by which a warrant of 
arrest was to be issyed, Dut that was never 
carried into effect. The uncle, the defend- 
ant, made a petitioh some six weeks after- 
wars to the Zillah Court, in which he alleg- 
ed -hat he. had in fact” carried out and 
complied with the whole of the stipulations ; 
thar he had made over to the nephew his 
share of the immoveable property, and to 
the best of his knowledge and belief all 
the movèable property to which the nephew 
was. extitled, and’ he, ‘therefore, contended 
that nothing ‘remained of the decree’ to be 
exezuted. The Judge’ proceéds to consider 
that question, and he describes the object 
of the detition in these words :— This is 
“ an application from the judgment-debtor 
“ for a declaration of decree’ to the effect 
“that he has carried out the provisions of 
“ hs deed of compromise, and that there- 
wu fore any claim on the part of the decree- 
“holder for mesne profits, in consequence 
“o” the non-fulfilment of the provisions 
“ecntained in the solehnamuh, should not 
“ba allowed.” These words ,do not very 
ma®ri:lly, differ from the terms’ in which 
I Fave just described the object ‘of the 
petition. ' ' The. Judge went into a good deal 
of evidence on the. subject, and considered 
the matter fully, but he fiually determined 
tha, hə could'not make the declaration 
and ethat conse- 
quently he must reject the petition. No 
furcher order was made,,but apparently the 
d&e-ee-holder would thereupon be at liberty 
to akeo .such stpps as he thought fit.i in gxe- 
cut'on of decree. è. “ 

- Mow, the defendant comes here m~ appeal 
and asks us to set aside. the Judge’s order. 
Th he first plac he seeks to show that the 
stipulations of the selehnamah hfve' really 
been complied with, and in the next place 
he desires to contend that, Supposing that 
the stipulations have not been all, of them 
ful'y carried out, that yet the particular 
mode of executing she decree asked ‘for 
by the Plaintiff i is pot.one which the Court 
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i 
was justified in alloging. And| in particu- 
lar, he contends with great urgency that 
it-was, never the intention of the parties, 
and was not Ppoper in the ‘citeumstances, 
that the uncle should be arrested and 
brought into Court of the suit} of his- De- 
phew, aa as f 
‘Now, in respect. of the last point, if, is 
enough to say that the propriety of ‘lie 
order of arrest in the circumstances was a 
‘matter Which the defendant did not speci- 
fically submit to the Judge. |He did not 
say ‘‘ whatever you may find in respect 
“of my having caried out the stipulations 
i between, me and my wepherw,| I maintain 
“that I cannot in any circumstances . be 
‘arrested. I can only be subje act to certain 
“ other orders of Court, or to other measures 
“in execution.’ His petition „distinctly 
was that the decreee could not| be executed 
„at all, and in his own words ,he} was show- 
“ing cause against execution, of the decree, 
and he asked that the application should be 
. dismissed „with costs. L do, jnot think, it 
.would be. our business to consider whether 
the. order for, arrest was. an improper order, 
without the defendaut having Pai ob. 
jected to it before the Judge! When the 
decree is one to be executed I iby the Courts 
below, under the provisions ofi[Section 200 
or Section 201, it'isin the discretion of the 
Court to order execution by: ‘arrest of the 

. party against whom the decreejis made, or by 
the attachment and sale of nial property, or 
by both, if necessary. Tt would be a very 
strong case in which we shoul thiuk fit to 
' interfere with the discretion of 
that respect, and, I certainly should not think 
of interfering, with it when thell ‘objection has 
not been specifically taken belogy. 





‘And then,'as to the question} whether the 
stipulations have been substantially: complied 
with or’ nos I am entirely oflopinion that 
this is a point which is provided for by Sec- 

‘tion 206 of the Code of Civil Procedure, 
The words in the latter part: of 
are,“ no adjustment, of a dacrée'li in parteor in 

“a whole shell be recognised ` by the Court, 

se unlesgeftich adjustmeng be dade through 
‘* the Court, or be certified *to ithe €ourt by 
“ the person in whose favo? tle decree Ifs 
“ been made, or to whom ite E as been trans- 

“ferred.” This is a decree. Tile defendant’s 

- allegation was that the decred {had been ad- 

justed:; that hè had done all tat he “had to. 





‘do; and that no further relief remained % to be j 


given to the pluintiffe Several of the acts re- 
quired tobe done by the dale dant’ in this 
e f : s 


sal 
i 





] 
| 
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case were acts which could, have been done--*% 
through the Court, af@ they were all of them. 
acts, the oing of which might have been 
certified to the Court by the person in whose 
favor the decree had. been made ; ; and where 
there are acts of that characte?, . it appears 
to me that the policy of the 206th Section 
clearly was ‘ta exclude thé reception of ẹyi- 
dence upon the point, or any questiow arising 
out of evidence before the Court. It-is. 
peremptorily, directed that* no adjustment, 
either inepart or whole, of a decree shall be ` 
recognised, unlesemade through the Court or 








| certified by tlfe person in. whose favor the 


decree has been made. 


I think, therefore, that the judge did more 
than he ought to have done in taking evi- 
dence upon this point. The orfly object 
which would be’ served by our going into 
the evidence which has been taken below; 
would be in order to correct any impression 
made upon our minds „as to the ‘conduct. of 
the defendants.. But: inasmuch .as such im- 
pression will not in any way affect the order 
to be made in execution of decree, I think 
it is needless that wé should go through the 
evidence for that purpose. We have only-to 
say- that the order of the Zillah Judge is not 
opposed to the law, and is not questionable 
upon. any point on which an appeal lies to 
sthis"Court. > 


Āfitter, J—I entirely concur. 


e e . 


The 8th August'1867. 
e Present: 


The Hon'ble L. S. Jackson and 
e  Dwarkanath Mitter, Judges., 


Limitation—Striking a gase off tho 
file. 


Case No. 298 of 1867. ` 


oe 


Méscel®ineous Appeal from an order passed 
by the Judicial Commissioner of: Chota 
Nagpore,dated the 27th January 1867, 
affirming an order passed by the Assistant 
Commissioner of that District, aes, the 
10h Septembey 1866. e 


Mudun Bhukut and others iienaa 
debtors) Appeltants, 
. versus as: 
Dooar Bharatee (Decree-holder) Respondent 
Mr, C. Gregory for Appellants, 
e . 


1867.] Civil 


è Baboo Bhowance Churn Dutt forRespondent: 
r ee , 
Striking a case off the file, is, not an effeciqial proceed- 


ingto keepa decree in force under the law of lirait- 
ation. Say É 


Jackson, Jyg—Tais case miist be remanded 
to the Lower Appellate Court. 


It was a*case of execution o decree, and 


the" jugzment-debtor pleaded? two things :f 


first, limitation 3 and, second, satisfaction of 
the decree. : 


On the question of satisfaction, dhe Lower 
Appellate Court appears tohave agreed with 
the Court of first instance that the decree 
had not been paid in fall. 


On the question of limitation, he records 
this opinion, “it is only necessary to say that 
the case fvas struck off the file in 1864,-and 
revived in 1865.” Now the fact is that the 
striking a case off the fileis nota proceeding 
in any senge to keep the decree in.force. It 
is un act of the Court consequent on the fail- 
ure of the deeree-holder to take any proceed- 
ing, and the day on which the case may be 
struck off the file in no way indicates the date 
on which an effectual proceeding has. been 
taken by the decree-holder. 


It is necessary, therefore, for the Judge, 
before he can hold that the plea of limitation 
‘is not a bar to this application, to find that 


within three years next before theapplication,. 


the judgmenttereditor hnd taken some effect- 

ual proceeding to keep his decree in force.. 
The case must Zo back, therefore, in order 

that he may find specifically upon that point, 
fitter, J.—1 concur. 


The 8th August 1867. 
Present: 


"The Hon'ble L: S. Jackson and Dwarkanath : 


-© Mitter, Judges.” 


Section 27 Act XXIII. 1861—Section 
387 Act VIIL. 1859 Appgalg—Suits 
and proceedings in execution. 

Caso No. 283 of 1867e *% 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 28th February 1867, affirming an 
wrder passed by the Moonsiff of that Dise 
trict, dated the 8th ‘Dgcember 1866. 


Ram Jadub Chatterjee (Judgment-debtor) 
° Appellant, 


VETSUS 5 


Rash Monee Dossee (Decree-holde?) 
Avespondent. i 
. x ba 
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“Batoo Woomesh Chunder Banerjee for 
. Appellant, Š 


Batoos Unnoda Pershad, Banerjee and ` 


énuid Ohunder Ghassal fo Respondent. 
e 
Section 27 Act XXIIT of 1861 takes away special 
appeal in all those cases that are expressly alladed to 
therein, thus overriding Section 387 Act VIII of 1859. 


The >rovision applies in execution of d@cree as well 
as in suits themselves, and to suits and proceedings in 
exscut.on commenced before 1861, or even before 
1839. a a : 

Jaekson, J.—I Have never td the least 
dcubt upon the point raised upon this pre- 
liminary objection. 


I -hink, as we have held in other eases in 
tris Court. that the ‘very explicit words of 
Section 27 Act XXIII of 1861, overriding 
Section 387 of the Civil Procedure Code, take 
avay the special appeal in this case; that the 
prov‘sion applies as well to cnses in execution 
o? decree as in suits themselves ; that it also 
applies to suits and to proceedings iu execu- 
t on whether they be commenced before 1861, 
or eren before 1859. 


I, therefore, think that the preliminary 
cljeztion in this ease must prevail. 


The appeal must be dismissed with costs. 


Witter, J—I entirely concur with my 
learned colleague. 


_ Je appears to me that the appellant is so far 
right in contending that Act XXIII of 1861 
end Act VIII of 1859 ought to be. read 
sogether as parts of one Act, instead of their 
Deirg read as two distinet Acts. But the 
appellant is bound to show that his case falls 
within the proviso in Section 387 of the 
Prceediure Code: - He has no shewn us and 
-s not ‘in a position to show té_us, that the 
‘proceeding out of which ibg pwesent appeal 
Jas arisen, was one which was actually pend- 
ing at the timp when the Act came info oper- 
ation, and this fact not having been esta- 
blished to our satisfaction by tp, appellant’? 


plesder, I think that the present appeal 
cannot be alfowed.. . ad 


e eo 

There can be no doubt about the construe- 
tion of the words used in Section 27 in 
Aci XXIII of 1861. I+ clearly bars an” 
*ppedl in all those cases that dre expressly 
alluded to in that’ §ection, and the present 
case is clearly one of them. ° 
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The 9th August 1867. 
ee ee ea . Present : A 
The Hon’ble F, B. Kemp and F! 
-, -@ Judges. 1 
. Mortgage--Usufruct instead of in- 


A. Glover, 





', terest—Redemption—Mesne profits |. 


. and ` Interest-—Notice Of cross- 
* appeal—Section 6 (E) Act XXVII of 
1867: ` ~ i a ie 
wto > Case No, 108 of 186%, 
“Regular Appeal from a decisión passefl, by 
` Baboo Nurothun Mullick, Principal, Sùd- 
der Ameen of augulpore;|: dated- the 
“ 80h January 1867. ` l 


3 | 
-a Luleet:Singh and others (Defendants) 
ch ak? . Appellants, » |i i 
e versus ' +ñ] - i 
< Mirza Ali Reza and another (Plaintiffs) Fy 
ee Respondents, "| ' >> 
> E EE ieee . Mh nt a 
Baboos Debendro Narain Bose and Nil 
- Madhub Sein for Appellants, , 
2 Mr. R. E, Twidale for Respondents. 
paN E AEE, $ voll 7 
- Suit laid at rupees 1,800. 5o 
An estate was mortgaged for 100 Rs.; ‘the mortgagee 
was put in possession, and it was stipulated that he was 
to enjoy the usufruct in lieu of interest, the mortgagor 
being entitled to redeem at any time on \Tepayment of 
the pena), When the mortgagor deposited the prin- 
cipal, 
and forced the plaintiffs into a regular, suit, on which 
possession was decreed to them on payment of the prin- 
cipal. Hxtp that, they: were entitled to „mesne , profits 
for such ‘period ‘as'indy not be barred by the statute of 
limitation, -HELD also that plaintifis were‘ entitled to 
interest from the date of snit, mie os 
` Though a notice of 2 cross-appeal may be lodged 
with the Registrar High Court previously, the cross- 
` appeal itself must, tinder Section 348 Act VIIL 1859, be 
taken at the hearing of the appeal, and;must bear the 
‘stamp required by Section 6 E. Act XXVM of 1867. 
“Kemp, J.—Tus was a suitito ' recover 
rupees 24,192 on ‘account of' megne profits 
from : 1257 to .1272 F.. S. with ‘interest 
thereon from date of suit, as per decrees of 
the Additional Judge of the district, ‘and of 
the High Court dated respectively, | the 27th 


September 4864'and 26th June 1865, under | 


the following circumstances :—> 
Mouzah Gopalporé. was. mortgaged ` By 
Golam Reza, the ancestor® of the}(plaintiffs, 
Son- the Idak Falgoon 1231 E I'S. corre- 
sponding with ]5th Februar 1814, fo the 
ancestor of the defendants, the mortgage- 
debt being rfpees 100. eo 
The ancestor of the defendantsliiremained 

“* in possession, enjoying the usufruct in lieu 
of interest ‘en the money borrowed. - After 
resumption of the estate by the Government, 
a settlement was made With the defendanis 


e-: pO gh he ti X 








the mortgagee set up a false claim tipon absolute sale | 


REPORTER. © ý Rulings.. [Yo]. VII] 


| cn the 12th December 1864, the -plaintiffs 


deposited „the “prinêipal Of the mortgage- 
debt in the Court'of the Judge of thé dis- 
| trict, and’ applied in the MisceHaneous:De- 
‘pattment for redemption. The suit -was 
‘however struck off the file. © ° ea ae 
_A regulay suit ‘was therefore instituted, 
which terminated in the plaintiffs obtain- 
ing possession of the mortgaged property., f 

















Act XIV. of 1859; sue for them from -1267 


to ‘1272 BF. S.o 7 Pki 


The defendants urged that the claim for 
“mesne profits prior to the date of the deposit 
which they aver was made in Assar 1272: ig 
inadmissible. They further: aver that- the 


`| absets of the mortgaged property amount to 


rupees 312-2-3 per annum as per settlement 
‘proceedings, from which- must be deducted 
‘the Government revenue amounting to 
‘Tupees 200-2-3, leaving the annual proceeds 
at rupess 112 ; ‘that assuming ‘this sum to 
‘represent the usufruct of tle estate enjoyed 
| by the defendants, the claim of the’ plaintiffs 
‘ou account of mesne profits ‘would at the 
utmost amount to rupees 672, instead of -the- 
enormous sum claimed by the plaiitiffs. ` 


The Principal Sudder Ameen gave -the 
plaintiffs a modified-decree ‘awarding rupees 


date of suit to date -of reglization, at_the 
rata of .12 per cent. per annum, ee 


` In appeal it is contended that there was 
no deposit madg prior to the decree of the 
High Court dated 26th June 1865, which 
decree provides that ‘the plaintiffs were to 
obtain possession on their depositing the 
amount of the mortgage debt ; that the, 
Principal Sudder Ameen has misapplied - the 
Provisions of Regulation I of °1798: that 
the order of interest to rùn from date of 


suit is wrong, : “2 : 


2 ' 5 e ‘ 

Tha plajntiffs sought to put in a cross: 

appesi objecting to the rate of wassilat 
awarded by the Principal Sudder Ameen. 


We find that the mortgage was concluded: 
on this footing. The mortgagor borrowed 
100 rupees. The mortgagee was put in 
possession of the mortgaged estate, and--it 
was stipulated that he was o enjoy the: 
wsufruct in lieu of interest, the mortgagor 
being entitled to redeep at any time on pay- 
ment of the principal borrowed, ¿ e. rupees 
100, Bas cs ee tae 


i 
. 


The plaintiffs. relinquishing the: mesne . 
profits forthe years which are barred under - 


1,800 .ns mesne profits with interest from _ 


1867). Cla” 
Court in 1261 Fuslee, and demasded posses- 


_ possession arid taking-the money deposited; 


.1865 that the plaintiffs finally succeeded in 


fraudulent conduct of the defendants, they 
ation, which period in this case extends 


ly entitled to’ it, this suit would have been 


* On the question of interest, we think 


‘that, as a “ point of practice,” there can be 


+ è 


6. 
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The mortgag’r deposited the, principal in 
Sion.. ‘The. mortgagee instead of yielding. up 


set up a false claim of an absolute sale, 
and thus forced the plaintiffs into a regular 
suit whicli involved protracted titigation of 
great expense. The first deposit was made b 

the plaintiff in 1854, and it was not until 


obtaining possession: + k ` 

It is true- that, in the decree awarding 
possession, it is provided that plaintiffs were 
to obtain possession on payment of the prin- 
cipal, and that tó make the matter doubly 
sure, the plaintiffs.did make a second deposit 
in 1272; but as they had already complied 
with the provisions of the law, Regulation 
I of 1798 in, 1261 Fuslee, by. making the 
required deposit, and us they were wrong- 
fully kept out of their. just rights by the 


‘are in our opinion clearly. entitled to- obtain 
mesne profits from 1267, or for such period 
as may not be barred by the statute of limit- 


from 1267 to-1272 as claimed by the plaint- 
iffs. Had the. defendants given up posses- 
sion in 1261, when the plaiutiffs were legal- 


unnecessary. -The defendants, appellants, 
object orally to the smount of. wassilat 
awarded, by. tha Principal Sudder Ameen, 
but this objection - was: not distinctly ‘taken 
in their grounds of appeal, and is moreover 
unreasonable, The Principal Sudder Ameen 
has ¢alculated the wassilat off the. assets as 
fixed by the Government settlement, making 
a small allowance for the increased value of 
land since that settlement was concluded. ` 


that the plaPatiffs are clearly entitled to it 
from date of suit, considering the very long 
period during which they haw heen de- 
prived of their just rights by the fraudulent 
acts of the defendants.’ oe Ss 

- The plaintiff's cross-appeal is inadmissible, 
as it his not been présented wpon the stamp 
required by Section 6 (E) Act XXVII of 
1867.. It is said that. the petition: was put 
dn the day-befone Act XXVII ef 1867 came 
into operation; and that as it is engrossed 
ou-a stamp of 2 rupees, it is admissible : 
page 102, Miscellaneous ' Rulings, Volume 
VI is quoted. On tyrniug to the ruling 
quoted, we find that the learned Judges field 


ne obfection to a respondent filigg a mbtice 
e 
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with the Registrar,. end specifying in the 
notice the ‘objections which ‘he ixtends to 





“take on the hearing of ‘the appeal. ~ 


This rule is a good ‘one, hd was passed to 
‘prevent the pleaders,of the pposite party 


‘nat being taken by surprise, and being conse- 
quently unprepared to meet tha arguments 


taken in cross-appeal at the hearing. ` 


The cross-appeal must, under ` Section 
3<Rof Act VIII of 1859, be taken at the 


‘hearing of the appeal, and it must bè put in 


ou the proper stamp under Section 6 (£) Act 
XXVII of 1867, ‘althugh a notice, of an 
intention to take ‚œ cross-appeal’ may have 
been lodged with the Registra? before that , 
Act came into operation, See. Weekly 
Reporter, Volume VII, page 452, Civil 
Rulings. The respondents now state that 
tley are not willing to pay the stamp fees 


required, and. their cross-appeal cannot be 
‘admitted.  ' a ' 


The decision of ‘the Principal Sudder 
Ameen.is, therefore, affirmed, and the appeal 
of the defendants is dismissed with costs 
and interest. . ` ; 


ae 





. The 9th August 1867. 
gts SS Present: 

The Hon’ble W. S. Seton-Karr and 
A-G. “Macpherson, Judges. . 
Will—Limitation—Reversioner (suit 

by). i 
` + Case No. 21- of 2867. | 

Kegular Appeal from. a decision passed by 
the Principal Sudder Ameen of East 

Burdwan, dated the 23rd June 1866. 
Sondaminee Dossee (Plaintiff) Appellant, 
versus S ' 
Histoo Naraia Roy and others <Defendants) 
Respondents. .. , > 


° Mr. R. V. Doyne avd Baboos Sreenath 


„e Doss and Kedarnath Chatterjee for, 
- Appellant. - oar 
Eabaos Kishen. Kishore Ghax, Unnodd® 
Pershad Banerjee, and Tgrucknath Sein 
@ 5 
- for Respondents. 


Suit lafd at rupees 44,578-7-7. 


Suit by A, a Hindoo, lady and daughter of B. to 
declara invalid a will’ of B, made in favor of C, a 
rdative. It appeared that D, the widow of B, in- 
stfuted proceedings against C, the devYsee, in which 
sEe claimed the property of B. Subsequently, the ' 
widow by a deed of coftpromise admitted the rights 
ot’ @ and abandoned her’ own.—HeELD per Seton- 
Karr, J. that limitation‘in the present suit by A against C, 
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the devisee, run from the @ate on which} the widow 
admitted the deviseé’s rights, and not fsom any prior, 
date, as during the period of the widow’s dispute with 
the devisee, she was protecting the interests of C, who 
claimed to` be the reversioner, who would-not have been 
heard in the matter and hed no right to sue during the 
pendency of such Ifigation. 
. On the whole case the will was found valid by both 
Judges. f 
Seton-Karr, J.—TueE plaintiff 8 es, as a 
pauper, to set aside what she terms a forge 
will, ' to confirm her ‘reversionary right to 
the properties left by her father jand to pb- 
tain possession, as manager, during the life- 
time-of the widow of her father, who is the 
step-mother of the plaintiff. ° | : 
‘The defendant Bistoo Narain asserts the 
‘validity and genuineness of the will, and 
urges that the claim is barrediby limita- 
tion. i N 
The position of the parties willllbe under- 
stood from the family tree whith is here 
set forth :-—, : a 





Umakant Roy. 
: I 


te 





= 
Gooroo Doss 





— 
Juggut Narain, 





ie 





aie ~ 
Ram Narain married 
Kulyanessuree aş 
second wife. 


no oa 
Bistoo Narain, 
. (Defendant). 


f 
i 


am TER Sy 
Soudaminee, daughter 

by first wife] (Plaintif). 
ars i 





Doorga|Prosinno, 
Y + mibor son. 
Ram Narain, it is stated by the defendant, 
and not denied by plaintiff, diedjon the 6th 
of Kartick 1253, or some time ‘after the 
. middle of October 1846. J : R 
On the'3rd of Kartick 1246, or'ithree days 
previous %o his death, he is said by the 
defendant to have executed the will now in 
dispute, in which, after reciting his illness 
and fear of death, he assigns tofjhis step- 
mother as, maintenance the sum of 200 
rupees a year? aud a similar sum to hi 
second wile Kulyangssuree, and} he then 
makes*over the whole of his teal|jand pet- 
“sonal properéy, save the ornaments of the 
women, tdffe defendant Bistog, who is his 
first-cousin. ° e Í i 
Nothing whatever is left by ghis|document 
to the plaintiff, and she is only mentioned in 
the will as his “dhatta kanya,” or married 
daughter. s i 
The ense between the parties ‘turds prin- 
cipally oy the genuineness of the will, and 
we may sgy that it is the only. facé in dis- 
pute. | - 











! 
























the claim ebarred by limitation, and we 
gather from his judgment, which is very 
brief, that he thought the will genuine, inas- 
much as plaintiff had not given: any direct 
evidence respecting its invalidity, and as evi- 
eis had been given by the defendant -as 
its execution. ee" $ 


e 
In appeal it has been urged before us 
by Mr. Doyne; 1sé, that the suit is not 
barred by dimitation ; and, 2adly, that the 
will is not genuines” ' 


As regards Mmitation, it is neeessary 
to go somewhat into the history of various 
litigations ; and it appears that, within three 
.months from the date of the alleged execu- 
tion ‘of the will, and from the'deatk of the 
‘testator, Bistoo Narain appeared before the 
‘Moonsiff in a' case of execution of decree; 
and prayed that he might ‘be allowed to 
represent the deceased Ram Narain ns decree- 
holder verses one Bissambur Mundul. 
This was on the 7th of January 1847; and 
after a proclamation and the examination of 
certain, witnesses, the prayer was complied 
with, and Bistoo Narain was allowed to carry 
out the decree in place of Ram Narain. 


To this proceeding the plaintiff was no 
party, but, subsequently, one Kasheenath, as 
putneedar, brought a` suit for gents from 
1245 to 1256 against Soudaminee, the 
plaintiff before, us, Kulyanessuree, the step- 
mother, and Bistoo Naraiw. In this case 
Bis®o propounded the will now in dispute, 
and Soudaminee asserted that she had 
arrived -at her majority, and that no’ will 
had been executed by her father. This is 
the case which the Principal Sudder Ameen 


and itewas decided on the 24th of September 
1852, a decree being given for rents against’ 
Kulyanessuree and Bistoo. ° s7 


It next appears that Kulyanessuree sued 
Bistoo Ufo the Magistrate under Act IV 
of 1840, alleging tifst she had succeeded 
to thg’ pr®perty of her husband, and that 
Bistoo was only her karpurdaz, or manager 3; 
but the Magistyate, finding Bistoo in ` posses- 
sion, maintained him there, avd then follow- 
ed a Civil guit on the part of Kulyanessygee, 
who, however, ended by gpmpromising the 


on this occasion, the then plaintiff recited 
the history of the family, and the contents of 
the'will and admitted That she had been badly 


pughiug the genuineness. of-a deed ‘whieh 


The Principal Suddey Anfeen has found - 


tukes as the date from which limitation rung, | 


game on the 25th of April 1853, or the 12th , 
of Bysack 1260. In the rageenamal: filéd ` 


advised in instituting tle suit, and in-im- . 


“had been really execute 


» 
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by her husband, 


and could not be set aside. ù 


Mr. Doyne contends, as the plaintiff con- 
tended in the Court below, that limitation 
‘ean only rur from the date of this compro- 
mise (from which admittedly the suit is in 
timg) ; that adverse possessiqn’ only com- 
merced e then, 
Narian collusively and improperly ceded 


` her rights to Bistoo, and imperilled the in- 


terests of the plaintiff, reversiower ; that 
the plaintiff.could not hawe been heard in 
defence of herown interests before this trans- 
action, or until the widow ceased to con- 
tend with Bistoo; and that the plaintiff was 
not bound to bring a suit.merely because 
she had attained to a knowledge of an alleg- 
ed will in the suit instituted by the put- 
needar for rents, in which suit nothing was 
decided but liability fér rents. 


In the course of argument on this point, 
the following cases have been cited :— 


Marshall’s Reports, page 33 
Weckly Reporter, Volume II, ,, 271 
3} »3 39 7” 276 
5 33 3) VI, 3 222 
Hay’s Reports, As L » 107 
-- » s D ” “og 239 
. ” 3” x ” TI, ” 477 
Sudder Dewanny Adawlut Re- 
5 ports, 1859, ,, ~ 210 
” e 33 s 33 8, ”? 995 
Special Number Weekly Reporter, ,, 16d 


None of these cases ave, however, exactly 
in point. Some of’ them recognise the 
power of the reversioner to sue, during the 
life-time of the widow, in order to prevent 
waste or destruction of the property, and 
ig ordér to declare that na conveyance is* not 
binding, except during the widow’s life-time 
(see Special, number, page 165, and Volume 
VI, Weekly Reporter, page 222). In the 
case reported at Volume JI, page 273 it is 
certainly ruled-that, in a- suit to set aside 
a deed, the cause of action accrif@s when 


the deed is executed, or at such time as the. 


deed which is impugned, came to the know- 
ledge of the plaintiff. Sji 


Bet in the presgnt case I thipk there is 
this difference, viz. that the plaintiff had 
had, no occasion to sue so long as the widow 


_ was urging her claim to the property and 


was suing Bistoo, first in the Magistrate’s, 
and then -in the Ci¥il Court.+ For tfis 
period, the widow was practically protecting 


_ tharights of the-reversioner, who would not 


when the widow of Ram? 





hava been heard. in the matter, and who 
had no call te sue. a 


When the widow gave up her own rights, 
acknowledged the validity, of the will, 
and left Bistoo in undisputed possession, 
not as agent, but as devisee under the will, 
ther the rights of the plaintiff 
daggered, and she was bound tosue, In this 
view I hold that limitation began.to run 
only from the 25th of April 1853, and that 
cousequently the suit, which was instituted 
on he 16th of March 1865, would be in 
time by rather more than, a-month, 


Holding this, it becomes necessary to 
deGde as to the gtnuineness of the will, 


íi anë our decision will obviously be guided 


by 2 consideration of the direct evidence, as 
wel as of the internal probabilitiés of the 
deed. 


The names of nine witnesses are engrossed 
on the deed. The depositions of Bhugeerath 
Leia, the writer, of Kanai Lall, and of 
Kishen Singh, were taken in the case, in 
which Bistoo in 1847 applied to the Moonsiff 
to suceeed to Ram Narain as decree-holder, 
and ccpies of those depositions have been 
pus in this case, and they were not objected 
to in the Lower Court. 


But, they were not taken in a case in 
wkich Soudaminee was a party, and we 
haze attached no weight to them in forming 
ou- judgment. 

But the evidence of Mooktaram Ghose, 
and of the attesting witnesses to the deed, 
has bagn taken at length in this suit, and he 
proves the execution of the will, the illness 
of the testator, and the demise of all the 
attesting witnesses, except Khettra Kobiraj, 
wLo, apparently, cannot be produced. - 


Also one Romanath, the son of Bhugeeruth 


‘Lcha, the writer, has appeared, and has 


deposed to his father’s presence at the’ time 
ani to the writing of the deed, the deponent 

eing himself also present at the teme. Tho 
sane circumstances have also been deposed 


to by Ram Kristo Koare Raj Kishore „Roy, 


Luckhse Narain Alookerjee, Mon Mohun 
Mookerjee, and Kishen DoS». Mundul. 
Trese® witnesses are apparently of a re~ 
‘Spectable stati®n in life; and no reason is 
asigaed why they should give fatse.evidence 
in favor of the defendant. 


But the internal evidence and the probabil- 
ities are also in favor of the will.e 


The plaintiff was® married at the time of 
the testator’s death, but had no. issue. 
s m B 


were en-" 


326 Civit i 


There would not exigt, we think. in the mind 
of a Hindoœ any particular motive for mak- 
ing any special provision forta daughter so 
situated. Thgre might indeed be some- 
thing calculated to excite suspicion i in the 
fact that the testater deprived his second 
wife of her*life-interest in the property, “and 
‘left her only a maintenance of 200 rupees 
a year. But the widow sits down contént- 
edly, and after a brief contest, acknow- 
Jedges th® genuineness of the deed. There 
is no proof, nor we may add, any probability 
of collusion between - Bistoo ‘and Kullya- 
nessuree in such a tatter, or any reason for 


thinking that Kullyanegsuree treacherously . 


‘or ignoran’ly abandoned her rights. 


The object and scope of. the will are 
what might be looked for in a person situat- 
èd as tho testator, who had no nearer male 
relative than the devisee ; and| at any rate, 
we cannot pronounce the willl{!as immoral 
or inofficious in a purely Hindab point of 
view. 

Then, the conduct of the pthintis herself 
has been such as.to lend strength and corro- 
boration to the defence. 


“She was fully aware of the will as far 
back as July 1852, and she must have 
Known of the abandonment of Her rights by 
_ Mullyanessuree in the April following. Yet 
“for-nearly 12 years, she sits down contented- 
ly,” and only sues when nearly all the attest- 
ing witnesses have passed away}'| and when 
it is scarcely possible for the ‘Wefendant to 
adduce direct evidence of a better or fuller 
nature than the has done. Moreover, as a 
foot, the will is fairly proved. il 


The conduct of Bistoo, we may add, has, 
on the other hand, been straightforward 
and consistent from the beginning. 


Though the will was not registered, it 
certainly sawe the light within three months 
of the tegtator’s death. Bistoo was all 
along in spoggession, and was. found’ to be in 
possession by the Criminal Court! In vat- 
ous proceedings, ia the year 1848, in various 
Courts, the defendant appeared: i in the same 
œ character,gid early publicity and Persistent 
maintenance of his rights have characterised 
all .his actions roughout. s 


; Looking” to the amount and’ character of 
the direct ; evidence and to the internal pro- 
cbabilities, as well as- to the extreme negli- 
gence-of the plaintiff, I can have lno, reagon? 
able doubt that the will is genuine, and 
that the suit was rightly - dismisied on the 
~merits, 
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The appeal jis, therefore, dismissed with * 
costs. o° 


Macpherson, J.—I think that the -will 
is well proved, and concur generally- in the 
reasons for arriving at this eonclusion as-, 
signed by Mr. Justice Seton-Karr. 

* The appéale will, therefore, be dismiss 
with costs. 





The 9th August 1867. 
Present: 


The Hon’ble F. B. Kemp and 
` E. A. Glover, Judges. 


Enhancement — Clause 3 Seétion 17 
Act X of 1859—Boundaries of jote. 


Case No. 729 of 1867 ‘tinder Act X of 1859, 


Special Appeal from a decision passed by 
the Judge of Purneah, dated the 28th 
-December 1866, affirming a decision 
passed by the Assistant Collector of 
that District, dated the 3rd August 1866. . 


Bibee ‘Reazoonissa (Plaintiff) Pepelari 
versus 
Shaikh Dad Ali (Defendant) Respondent. 
Baboo-Romanath Bose for Appellant. 


Bitang Greesh Chunder Ghose for 
Respondent. . 

Wi a suit for enhancement under Clause 8 Section 17 
Act X of 1859 on the ground that defendant held lands 
in excess of that originally granted to him, the mere 
fact that defendant held for 20 -years at an unovarying 
rent does not excfse him from payment of rent on any 
land in excesg of his jote, unless under special cir- 
cumstances, 

Glover, J.—Tuis was a suit under Clause 
3 Section 17 Act X of 1859 for enhance- 
ment on the ground -that the defendant’s 
jote had been found on measurement to be 
125 beegahs, instead of 1024 'beegahs. The 
ryot @eniad holding any Xcess, and pleaded 
that J he had paid al uuvarying rent from 
timg immemorial, 


The Assistant Collector refused to take 
the evidence effered by the landlord, on the 
ground t Mat: the questions of notice. and 
measurement were not disputed. Fob the 
rest he fond thant the déféndant had ‘been 
holding his jote for 20 yeirs at an unvary- 
ing rate, and was not, therefofe liable to en- 
hancement, 


The Judge held “that the plaintiff had 
failed to produce any evidencé in support 


of his plea,that the area of the | jote was 


` original size of the jote; he wished to 
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formerly 1023 heegahs, and on the other | Mr. William Minto (one of the Defendants) 
points agreed with the®Assistant Collector. . Appellant, i 


This decision cannot stand. In the first i versus a 
place the Judge is wrong in stating that no | Ralee Chur Doss (Plaintife) Respondent. 


evidence tq prove the original area of the i ; 
defendant’s jote was forthcoming. It is ‘Baboos Chunder Madhub Ghose and 


admitted by the Assistant Collector that he| -- Sreenath Banerjee for Appellant. 
refused to take thé plaintiffs ¢vidence, and Baboos Kalee Prosunno Dutt, Otool Chunder 
in thé fourth ground of the plaintiffs Mookerjee, Bama Churn Banerjee, and 
appeal to the Judge, objection is tuken toj Nubo Kishen Mookerjee for Respondent. | 
the Assistant Collector’s ruling on this point. e Suit laid at rupees 500.° 

The special appellant therefore had no op- Government took, for public purposes, a quantity of 
portunity of putting in his proofs as to the | land which included 4 cottahs leased by Af to plaintiff 
as the site of an iron feundfy. Proceedings with a 
view to compensation were duly had, pursuant to Act 
VI of 1857, and the arb&rators awarded & sum for the 
whole Jand and premises, of which sum they gave 
plaintiff a small part, and the rest to Jf Plaintiff who 
did not appear before the arbitrators, brings a suit to 
reimburse himself for .loss sustained by having been 
turned ‘out of his holding and deprived of the machinery, 
&e., of his foundry,—HeLp that Jf as lessor is not 
answerable for plaintiff's eviction, or for damages on 
anyother ground. 

Phear, J—Tur plaintiff in this suit be- 
came in Assar 1266 tenant to the first named 
defendant Mackey of certain 4 cottahs of 
ground as the site of an iron foundry for a 
term of five years, 


During the pendency of this tenancy, ‘the 
Government of India took for public purposes, 
namely, for the use of the East Indian Rail- 
way, a considerable quantity of land belong- 
ing to Mr. Mackey in which was included 
the 4 cottahs leased to thé plaintiff. Proced- 
ings for the assessment of the purchase- 
money and compensation were duly had 
pursuant ‘to the provisions in that bebalf of 
Act VI of 1857, and the arbitrators awarded 
rupees 5,20,000, in respect thereof for the 
whole of the land” and premises. Of this 
sum, they gave rupees 6,520 to the zemindar, 
and the remaining rupees 5,13,480 to 
| Mr. Mackey. The present plaintiff did not 
appear before the arbitrators to claim any in- 
terest in the land or to ask fer a portion of 
the compensation. He now brings this suit 
to reimburse himself for’ theglogs which he 
says he has sustained’ by reason of being 
tusned out of his ,holdiyg and deprived of the 
machinery, &c., ofethe foundry, 
























file them in the first instance, but was 
prevented, 


Then,, again, the mere fact of holding 
for 20 years, would not excuse the ryot 
from payment of rent on any excess land 
he had contrived to hold over and above 
his jote; unless, indeed, that jote were defined 
as to extent and boundaries, or by the latter 
alone, in which case he might retain at the 
original rent all the land comprised within 
those boundaries. But in this case we are 
told that ùo pottah exists or any specifi- | 
cation of boundaries. The ryot is said to 
have held a jote of 1025 beegahs without 
pottah. 


‘The ‘case must go back to the Assistant 
Collector, Who will take evidence from the 
plaintiff, firs¢, as to the extent of defendant’s 
holding . gs grantgd to him by the zemindar ; 
aud, 2udly, as to the amount of land he hqds 
in his possession now; and if the latter 
exceed the. former, the defendant, unless 
he prove special circumstantes which are 
not to be found in the pleadings, will be 
liable for the excess. 


Costs to follow the result. z 
e 


e en 


Tho 9th August 1867, è 
: ge Present : 
« e © 
The Hon’ble H. V. Bayley and J. B. Pfiear, 
Judges. 


Leased land taken for public pur- 
peses—Compensation under Act VI. 
1857—Tenast’s.claim for damages 
—Lessor’s liability. 


‘Cas® No. 434 of 1866. 


Regular Appeal from a decision passed by 
Baboo Mohendrondth Bose, ‘Officiating 
Principal Sudder , Ameen of Hooghly, 


ground the plajptiff'seeks to make Mr. Mackey 
liable to recoup him this loss. The words of 
the plaint seém to imply that ‘tthe cause of 
action was simply the disturbance of the 
tenant’s peaceable possessiop. We are dis- 
tinetly.of opinion . that, under the circum» 
stances of the case, Mr. Mackey, as‘ lessor, 
is not answerable for the eviction of the plaint- 
iff from the 4 cottahs. Nor do we see any 


i f 


_ dated the 20th September 1866. 
e 


. 


It ignit clegr from the plaint Spon what 
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other ground upon which the’ plaintiff can be | 


entitled to damages from Mr, Mackey. But 
then if is. said that the plaintiff really is suing 
to obtain from Mr. Mackey so much of the 


purchase-money and compensation received | 


. by him from the Govesnment as was awarded 
for property *which in fact belonging to the 
plaintiff, although the arbitrators treated and 
valued it asa portion of Mr. 
larger interest. 
has an equitable right as against Mr, Magkey 
in respect of this, and that his plaint is 


such as to enable him to assert it now, we |, 


think ‘that the evideħce before us is entirely 
insufficient to lead us tqany definite cpn- 
clusion upo# it. 
fied that auy property of the plaintiffs was 
included in that which the arbitrators valued ; 


and if any there was so valued, the plaintiff 


has not placed us in the position to make even 
2 guess at the relation which that property 
bore, to the whole of the land and assets 
which the arbitrators assessed by their award 
at rupees 5,20,000. We .are, consequently; 
quite unable to arrive at any judgment as to 
the-aliquot part of the whole -compensation 


and purchase-money which is attributable 


to the plaintiffs share of the property. 


It thus appears to us that the plaintiff has 
completely fuiled to make out his case. His 
pleader has pressed us to refer- the case to 
the Lower Court under the pravisions of Sec- 
tions 354 and 355 of Act VIII of 1859, in 
order that the deficiency in the evidence may 
be supplied ; but we do not think that we 
ought to show the plaintiff any fayor of this 
kind. He did not choose to go before the 
arbitrators in 1862, when the matter was 
fresh, and the property desired to be valued 
could ha¥e’been inspected and spoken to in 
the condition of daily use, and he is searcely 
entitled, now ghat five years have elapsed by 
his own lackes, to claim any indulgence to 
aid him ingepairing his own imperfection on 
this head. e also see traces of muck 
vexations behaviour, on his, part. When 
notice was given to lim go" remove his ma- 

e@chinery ag@ moveable materials from the 
ground, hè refused to do so, thmmkiug itebetter 


policy to seek compensation fomthem throughe 


the mediumeof a suit in the Civit Court. Io 
pursuance of this intention, he first brought 
his suit against the Railway Company alone, 
but this he‘ witadrew before proceeding tò 
triel. He ndw sues that Railway, the Collect- 
or and Mr. Mackey jgintly, and yet even 
now is unprepared to make out wease against 
either defendant. °. i 






Macke}’s' 
Assuming that the plaintiff 


We are by no means satis- 


On this view of the facta, we reverse the: ` 

ee @ . . 
decision of*the Lower Court, and dismiss the 
suit with costs in both Courts.’ 





The 9th August 1867, 


. s 
Present : ee 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


ó à 
Suit for disposséssion—Oral evidence 
of possession—Jumma-wasil-bakee 
papers. è G 


F Case No. 957 of 1867.. 


Special appeal from a decision passed by 
the Judge of Tirhoot, dated the 29th 
January 1867, afirming a decision passed 
by the Moonsiff of Durbangah, dated 

. the 9th June 1865. oe 


Sheo Suhaye Roy and others (Plaintiffs) 
Appellants, 


versus 


Goodur Roy and others (Defendants). 
Respondents. . : 


Baboo Poorno Chunder Shome for 
Appellants, ` . 


No one for Respondents. 


Ina suit brought on an allegation Of forcible dis- 
possession, oral evidence, if credible and pertinent, is 
sufficient to establish the fact of possession. oy act 

It is doubtful whether, under Section 450 Act 1I of 
184%, jumma-wasil-bakee papers are admissible as corro- 
borativ¢ evidence.. 

Jackson, J—I THINK that this case must 


go g to the*Lower Appellate Court. 
Th 


e allegation was one of forcible dis- 
possession in the year 1267 B. S. The de~ 
fendagts met that with a distinct denial that 
plaintiffs had been in possession at the tim8 
stated or at any time within P2 years, or 
that the defendants had, as alleged, forcibly 
dispossesseag them. 


The Moonsiff, wh8 tried the suit, was of 
opingSn tat the witnesses for the plaintiff, 
whom he stated were dulili, whatever he 
meant by that, made out the plaintiff’s case. 
He descrfbed defendants’ witnesses as be- 
dulili, and that they did not rebut thegvi- 
dence for the plaintiff. he case going 
before the Judge, he remarks upon the failure 
of plaintiff to produce thee jumma-wasil- 
bakee papers of certain years, and to attest. 
properly the preparation of those jumma- 
wasil-bakee-papers which had been produced, 
and then he says that in such a case where the 


-pleg of limifation is set up, and the plaintifs 
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* having been requiged to prove the fact of 
their possession within® 42 years,ehe cannot 
consider mere oral evidence as sufficient to the 
challenge. ‘Ifthe Judge meant to say that 
the plaintiff gould not support such a case by 
oral evidence, that oral evidence was not le- 
gally sufficient, then he was unquestionably 
wroag. There can be no do@bt that oral 
evidencé, if credible and pertinent, could suf- 
ficiently establish the fact of possession- It 
may be observed that jumma-wassil-bakee 
papers in a case of this kjnd are "really of 
very little consequence o value, as it isa 
matter of perfect ease for eithet party in the 
suit to produce any number of such papers. 
It is even doubtful whether, under the terms 
of Section 43, Act II of 1855, jumma-wassil- 
bakee papers would be admissible even as 
corroborative evidence strictly speaking : 
certainly, they are not independent evidence 
of any kind whatever, and therefore the ab- 
sence of particular papers of that kind does 
not appear to be a very material omission. 


The case will, therefore, go back’ to the 
Judge in order that he may determine upon 
careful consideration whether the witnesses 
on the plaintiff’s side prove plaintiff's allega- 
tion. He will bear in mind that these same 
witnesses were believed and accepted as 
sufficient by the Court before which they 
deposed. © - 


Hitter, J.—I entirely- concur with my 
learned Colleague, 


Tt appears to me that in this case, an eror 
in law has been committed by the Lower 
Appellate Court in the investigation of the 
case which may have produced “in error in the 
decision of the case upon the merits. The 
remark made by the learned Judge in the 
Court,below with regard to the value of oral 
évidence, appears to me to be one which is 
entirely contrary to law. 


» Ld 
The plaintiff in this case starts with a de- 
cree of 1835 which is admitted: by fhe Uefend- 
ants. Itis also admitted by the defendgnts 
that the lands in dispute are coverdll by dhat 
decree. Under these circumstances, the 
plantiff having given direct evidence to prove 
his possession and dispossession, *and this 
evidence having received the approbation of 
the Court which dad the hest means of judg- 
ing upon the point, it was incumbent upon 
the Judge to give a distinct and clear opinion 
upon the value of that evidence. 


The only difficulty t felt was, whether 
the Judge means to say that oral evidenco 
sheuld not be accepted as evidence of pos- 

is e 
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session within 12 years, or.that the particu- 
lar oral evidence adduced in this case was 
insufficient to satisfy him that the plaintiffs 
were in the enjoyment of possession of the 
property in dispute‘as alleged by them until 
the date of ouster ; but, looking “at the whole 
of the judgment, I think that the Judge has 
not at all gone into the oral evidence which 
was adduced by the plaintiffs. J am, there- 
fore, of opinion that the ends of justice re- 
quire that this case should be remanded to 
the Lower Appellate Court for re-trial. 


cones! 


The 9th*August 1867» 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Hubooleut. 


Case No, 967 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 24th 
January » 1867, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 9th August 1865. 


Yukoob Ali and another (Plaintiffs) 
Appellants, 


VeETSUS 


Kaernoollah and another (Defendants) | 
Respondents. 


Baboo Bama Churn Banerjee for 
Appellants. 


Mr. R. E. Twidale for Respondents. 


In a suit for a kubooleut on the allegation that the 
defendant is helding a specific quantity of land under 
him, if the plaintiff's allegations are disproved, and the 
relation of landlord and tenant is not estaljlished, the 
plaintiff’s suit must altogether fail. 

Quare.—Whether a suit for a kubooleut on an allega- 
of the kind stated will lie. 

Jackson, J—Ir appears to me in this 
case, witbout going specifically into the 
points raised in special apeal, that the 
plaintiff is not entitled tọ maintain this suit. 
He alleged in Iig plaint that the defefidant 
held a specific quantity of land sander him, 
and i simply asked that the® defendant 
ehould be required to give ñim a kubooleut 
for that amount of land. " Without laying 
it down in this case, whether or no a plaint- 
iff may sue fora kubooleut simply on the 


allegation that the defendant is holding land 


under brim, although I incline to the opinion 
that such a suit wilt not lie, I think it quite 
sufficient to say that when the plaintiff's 
allegations are for the most past wholly 
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disproved, that is to say, when it is. found 
that a part of.the lahd is not in the defend- 
ant’s occupation at all, and that , ‘another 
portion of it is held by him under a lakhe- 


raj title, in suéh case there was no course’ 


but. to dismiss plaintif’s suit altogether. 


I, therefote, think that the special appeal 
must be dismissed with costs, 


Mitler, -J.—I concur with my learned 
. colleague, 


The Lower Appellate Court having found 
that the plaintiff, special appellant, has failed 
to establish that-‘nyerelation of landlord 
and tenant exists. between him and the 
special respondent, the special appellant has 
got no ground whatever to complain against 
‘that finding. Ifthe lands which are now 
in the occupation of the special respondent 
are lands belonging to the zemindaree of 
the special appollant, the Revenue Courts 
are not the Courts to which the special 
appellant is entitled to resort for the pur- 
pose of obtaining relief. This appeal, there- 
fore, ought to be dismissed with costs, 


r 


The 9th August 1867. 
Present: 


The Hon’ble W. 8. Seton-Karr 
i A. G. Macpherson, Judges. 


Enhancement — Notice — Productive 
powers of the land- Clause 11 Sec- 
tion 17 Act X of 1859. 


Ġase No. 894 of 1867 under Act X of 1859. 


and 


Special Appeal from a decision passed by 


th d Rajshahye, dated the 4th | 
te gases ar Rae fi H ‘of the land which have been reliedeupon 


Febritary 1867, reversing a decision 
- passed by the Deputy Collector of that 
District, dgted the 27th August 1866. ` 
“Khondkar Abdoor Ruhman and’ others 
E Appellants, 
. versus 
Woot Chunder Roy and others (Plainte) 
~ Respondents. 
‘Babes Khetturnath Bose fot Appeélfiiats. 
Baboo Mohinee Mohun® Roy for | 
RN * Respondents.® 
A notice'in a suit for enhancement under Section. 17 


Macpherson, J.—In this case we think : 


that the judgment &* the “Lower Appellate 
Court is Wrong, and that the plaintiff's suit 
ought to have “been dismissed. « 


The suit is for enhancement of the rent of 
‘a holding in the town of Beauleah. 
notice which is the basis of the suit, is ‘so 
framed as to Pouch, and barely to touch upon 
all the grounds’ of increase menfioned in 
Section 17 of Act X of 1859, without indi- 
eating upon which of those grounds plaintiff 
intends t8 rely. The words of the notice 
are to the followitg effect :— 


“Tn ‘this jote, there has been a measure- 
“ment, and the lands have had their product- 


“ tive powers increased ; therefore, according, 


“ to the nirrick of the villages i in the turuf, 

“ 39 rupees odd annas will be a proper jum- 
“ ma’? 

From such a notice, it is impossible to say 
whether the enhancement is meant to be on 
account of increased productive powers, or 
of the rent being less than that paid for simi- 
lar land in the neighbourhood, òr on account 
of its having been shewn by measurement 
that the tenant held more land than he was 
supposed to hold. We find, too, thatas a 


The’ 


matter of fact, there has besi much doubt . 


and discussion. in the Lower Courts as to 
what was the ground upon which enhance- 
ment was sought, 

In our opinion, it is essential that a notice 
under Section 17 of Act X., of 1859, should 
be distinct and intelligible? This *otice not 
befag so, the suit based upon it fails. There 
is no question-that the defendant is substan- 
tially prejudicgd by not having got distinct 
notice of the ground or ‘grounds upon which 
the right to enhance was claimed. ` 

We. may add that tbe productive powers” 


consist merely of the increased value now 
attached to lands in the towif of Rampore 
eauleah in consequence of a considerable 
portio of ¢he town having been swept away” 
by the River Ganges. It appears to us that: 
arjs@in he value of the land, from such 
a cause as this, is not such an increase in 
the productixe powers of the lands as is 
contemplated by Clause ll of Section 17 
of Act X. 
Our presept order will be without pre ojú- 
dice.to the right o? the plaintiff to give pro- 


.per notice hereafter and enhayce the rent of. 


Act X of 1869 should be distinct and intelligible as this proper ty, if he can establish his right s 80 


to the grounds upon*vhich enhancement is sought, __. 
~ A rise in tRe value of the lands owing to a sconsiticr-_ 


able portion of the town in which the lands are situated |, 


having been swept away by ariver, is not such an in- 
crease in the productive powers of the lands as is*'con- 
templeted by Clause 11 of Section u of Act X, 


‘to do. 

The decision: of the Court. below :is.re- 
versed, and the plaintiff's suit dismissed with 
‘cots and interest in all:the.Courts...: 


eu 


e 
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The 9b August 1867. . 


‘Present: s 


The Hon’ble.L. §. Jackson and. 
Dwitrkanath Mitter, Judges. 


‘Act XL óf 1858—Acts of guardians 
an ` without certificate. 


Case No. 1003 of 1867. 


Special Appeal from a decision epassed by 
the Judge of Shahabad, dated the 21st 
February 1867, modifying a „decision 
passed by the Principal Sudder Ameen of 
thal District, dated the 26th September 
1866. i 


Mussamut Shooghury Koer (one of the 
Defendants) Appellant, 


versus 


Boshisht Narain Singh and others 
(Plaintiffs) Respondents. 


Baboos Mohesh Chunder Chowdhry and 
Bhowanee Churn Duté for Appellant. 


Baboos Chunder Madhub Ghose and Hem 
Chunder Banerjee for Respondents. 


Act XL of 1858 declares that a person shall not be 
competent to institute a suit in Court, in respect of 

roperty of which he claims the charge, until he shall 
fave obtained a certificate; but not that every act of a 
guardian wif has not Such a certificate, s be null 
for the want of one. - bd 


Jackson, J.—Ir appears to me quite clear 
that this case must go back, 


The special appellant claims under decrées 
executed by guardians of Boshisht and of 
the minors. The Judge’s decision appears 
tò me to be entirely ‘based upon this, that 
the deed of stile, as he says, was declared 
null by the Judge’s decision on the 4th 
January 1862, and as to an ikrarnamah of 
8rd February 1862, by*® which the parties 
agreed to forego the effect.of thatedecijon, 
that he says, is not a legal document, inas- 
much as the guardians had no authority to 
` bind the ward by such an instrument, nor 
to execute the bye-bil-wuffa of the. 20th 
December . 1861., Iu. laying thjs down, the 
Judge has adopted what*I must consider, 
an untenable, opinion of the Principal 
Sudder -Ameen that a guardian not having 
a certificate under Act XL of 1858, is not 
capable of doing any “act in reference “to 
to the estate of his ward. I am not aware 
of any authority for such á posjtion. Act 
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XL of 1858 declares that a person shall not 


be competent, to institute any sit ‘in -Court 
in: respect ‘of property of which he claims 
the'charge until he shall have obtained a 
certificate. But then it provides that the 
Court may at ‘its diseretion dispense with 
such certificate ; but the Act rfowhere says 
that every act of a guardian who has not 
sueh a certificate, shall be null for want of 
such certificate. : 

It is quite clear, therefore, that¢he Judge 
has “altogether omitted, as the Principal 
Sudder Ameen before him omitted, to en- 
quire into these acts* of 4he guardian whe- 
ther they were dgne under legal necessity 
with -due regard to the inter@sts" of the 
minors, and whether for such’ reasons they 
were justifiable and binding. 

I think, therefore, that the case must go 
back to the Judge in order that he may en- 
quire specifically into that matter, and decide 
the case accordingly. i ` 

I would add that, if the Judge should 
be of. opinion that the acts of the guardian 
are so far wanting in authority that they 
cannot stand, or that the plaintiff should be 
entitled to recover possession of the lands 
alienated, it will then be for him to consider 
upon What terms the plaintiff should reco- 
ver them. It would be hardly right that 
the defendant, who had ‘innocently and 
with reasonable enquiry purchased and 
given value for them, should be compelled 
to part with them without having anything 
in the shape of an equivalent restored to 
bim. 

Mitter, J.—I entirely coneur with my 
learned Colleague. $ 


The 10th August 1867. ° 
: Present : 
The Hon’ble C. P. Hobhouse and 
Dwarkanath Mitter, Judggs. 
e 
, Evidence—Sheristadar’s report. 

* —. Case No, 669 of 1867, ° 
Special Appeal from a decision passed by œ 
the Principal Sudder Ameen*of Gya, 

o dated the 5th January 1887, affirming a 


decision pasged by the Suddeg Ameen of 
that District, dated the 15th May 1866. 


Byjnath Singh and another (Defendants) 


oo ee. Appellants,” ; 
versus 
Maharanee Indurjéet Kover (Plaintif) 
Respondent. ° 





æ on that ocension, 
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-Baboo Debendro Narain Bose for | 
7 Appellants. 

Mr. S. Vertannes and Baboo Romanath 
k ` Bo% for Respondent. ‘ 
: The report of A Sheristadar is not, under Section 180 
of the Code of Qivil Procedure and in view of the, fact 


that there was a Commissioner attached to the Court, 
legal evidence, ‘ 


e 
` Hobhouse, J—We are of opinion that 
there is no point of law raised in this case, 
The appeal is dismissed with costs, © 


- We remark that the report of the sheris- 
‘tadar relied upon vy appellant, is not, under 
the provisions of Sectionel80 of the Code of 
Civil Procedure and in view of the fact that 
there was a Gommisioney attached to the 
first Court, legal evidence. f 


The 10th August 1867. 
, i Present : , 
- - The Hon’ble L. S. Jackson, Judge. 7 


Appeal—Section 88 Act VIII 
of 1859. 


4 
Case No. 399 of 1867. - 


‘Miscellaneous Appeal from an order passed 
by the Officiating Principal Sudder 
Ameen of Dacca, dated the 4th June 
1867. 


Huro Soonduree Chowdhrain, Appellant, 
versus i 


Baboo Bungshee Mohun Doss and others, 
Respondents. 


Baboo Sreenath Doss for Appellant. 
e No one for Respondents. 

No appeal lies from an order refusing to grant com- 
pensation under Section 88 Act VIII of 1859. 

+ Note by “the Deputy Registrar.—Tuts 
case was before the High Court on a 
previous *ocansion. (See Weekly Reportey, 
Volume III, page'28. os 


The present appellagt*wWas the appellant 
His application was then, 
as now, Sr compensation uader th@yterms 
of Section 88,eAct VIII of 4859, e 


On theeprevious occasion, eapplication was 
made to, and granted by, the Priocipal 
Sudder Ameen: of Mymensingh, in whose 
Court the mozrfey that had been attached by 
the order? of * the Court of the Prindipal 
Sudder Ameen of acca had been. de- 
posited, f 


The order of the-Principgl Sudder Ameen 
was then appealed t&the Judge of Mymen- 
singh wlfo entertained the appeal, and 
reversed the order as one passed without 
jurisdiction, : 7 

The special appeal to this Court, which 
: -was admitted by the Mis- 
cellaneous # Bench ¢for 
-trial, in the presenco of 
the respondent, of the question raised by 
the office as to whether such an appeal was 
provided *by law,.was dismissed on the 
ground that the*law provided no appeal in 
such a case, and that consequently the Lower 
Appellate Court had acted without jurisdic- 
tion in receiving and trying the appeal. The 
Court, moreover, reversed the order of the 
Principal Sudder Ameen under “the con- 
eluding terms of Section 35, Act XXIII of 
1861, considering that the order of the 
Principal Sudder Ameen was . altogether 
illegal, and that the application should not 
have been made to him-but to the Principal 
Sudder Ameen of Dacca, who had not only 
ordered the attachment of the deposit in the 
Mymensingh Principal Sudder Ameen’s 
Court, but had afterwards directed the 
removal of the attachment by an order in a 
judgment passed in a éase before him in 
which the appellant was the deféndant. ' 


* Present. Lochend 
Glover, J.J. 


' Application was then madè t8 the Princi 
pal Sudder Ameen of Dacca who rejected 
it. z . i e e 


‘The present appeal is from that order of 
rejection. ” 


I beg to refer the matter to the Judge 
presiding .in the Miscellaneous Department 
on the points— 


1.* Whether such an appeal is admissible, 
there being no express provisiog for one by 
law; aud ' 


2. eIf ethere be an appeal, - whether the 
appeal should not be*preferred to the Lower 
Appella Court, the damages applied for 
being less than rupees 5,000. 


Jacksog, F—I do not find any ‘appeal 
provided by law against this order. Clearly, 
it is not one coming under Section Ì1 of 
Act XXII? of 6861, and it is not an order 
relating to execution of decree. If it were 
a matter arising out of Se&tion 88.of Act 
VIII, it would be an interlocutory ‘order, 
and would form nematter for objection on 
the hearing of the appeal against the decree, 
The appeal cannot be admitted in this form, 

. e ý 

(J ` . 
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The 12th Ay ust 1867. 


. Present: ° 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Possessieon—Qualified admission by 


° defendant. ® 
. 


: Case No. 552 of 1867. 


Special Appeal from a decision passed by 
the Principal Sudder* Ameen of Shaha- 
bad, dated the 2nd February 1867, affirm- 
ing a decision passed by the Sudder 
Ameen.of that District, dated the 26th 
September 1866. 


Gopal Roy and others (Plaintiffs) 
Appellants, 


versus 


` Tekaet Roy and others (Defendants) ` 
Respondents. 


Messrs, C. Gregory and S. Vertannes for 
Appellants. 


Baboos Mohinee Mohun Roy and Chunder 
Madhub Ghose for Respondents. 


In a suit in which the plaintiff sued as owner of pro- 
perty in dispute, and in which defendant admitted 
plaintiff's possession but qualified it by saying that 
plaintiff held as zur-i-peshgeedar or mortgagee, the 
Lower Appellate Court committed -an error in law in 
the investigation in gmitting to try the question of. 


ossession. 
P e 


dlitter, J—Tuere are two points of 
special appeal urged before ug in this case : 
1s¢, that: the Lower Appellate Court has 
rejected upon illegul grounds a certain deed 
of conditional sale, dated 2nd December 
1861.and containing an admission thet the 
fespondents were proprietors of four nunas 
of the disputed property only ; and, 2ndly, 
that the Lower Appellate Court has over- 
looked the fact of possession wigichewus in 
a manner admitted by the respondents. 


e 

With reference to the frst point, we obgerve 
that the deed of conditional sale has not 
been proved by evidénhce. The respondents 
disputed its genuineness, and it was necessary 
for the special appellant to prove it ina 
legal manner if he wanéed to’ derive any 
benefit from it as an exhibit containing an 
admission by "his opponents. With regard 
to the second point, we are of opinion that 
the judgment of the Lewer Appellate Caurt 
is defective in law in the investigation of 
the case. It is true, we cannot interfere 

: ` ; 
e 





with the finding of the Lower Appellate 
Court regarding the failure of the special 
appellant to prove the’ikrarnamah of 1846, 
which is the basis of his, title. But the 
point of possession is one of material import- 
ance. The respondents admitted in their 
written statement that the specfal appellant 
was in possession of the disputed 4 annas 
tif the year 1268, though they qualified 
that admission by stuting that this possession 
was,held in the capacity of a zursi-peshgee- 
dar or mortgagee. If on enquiry, therefore, 
it is found that the special appellant was in 
possession as owner,*and’ not as a zur-i-pesh- 
geedar, and if thp special appellant is still 
in possession, as he contends, tHe bare fact 
of such possession having extended over a 
period sufficient to bar any claim on bebalf 
of the respondents for recovery, would be 
sufficient to give to the special appellant a 
title to be maintained in possession of the 
disputed property. (See Boulnois’ Reports, 
Volume I, page70; avd High Court Decisions, 
Weekly Reporter, Volume V, page 261). 
Then, again, this long, possession would be 
at least sufficient toraise a presumption of title 
in favor'of the ‘special appellant which it 
will be for the respondents to rebat by 
proving that it was held in the capacity of 
n mortgagee. According to both these 
views, the question of possession is one of 
great importance, and the Lower Appellate 
Court has committed an error in law in 
overlooking it altogether. We remand this 
cass to the Lower Appellate Court to try the 
question of possession, and then to give to 
it such legal effect as might bê deemed just 
and proper under the circumstauces of the 
case. : 





The 12th August 1867, 


Present: 


te i 

® The Hon’ble G. Loch and Dwarkanath 

Mitter, fudges. 
e 


Ad e 
Butwarah Ameeon’s fees *{suit for ® 
congributien for)—Act XI of 1838. , 

e 


e 
Case No. 562 of 186% 


Special Appeal from a decision passed by 
the Principal Sudder Ameenof Rung- 


© yore, dated the 11th January 1867, afirm- 


ing a decision passed by the Moonsiff of 
that District, date the 15th September 
1866, . 


Cc 
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(now the. Board of, Revenùe) might be-' 
pleased ta*sanction, It matters little that, 
in the present case, the butwarah has not 
been completed ; nor can the special appellant 
complain of this fact, inasmuch as be had 
joined the respondent in asking for a but- 
„warah and inasmuch as the Coltector’s pro- 
ceeding abov8 referred to, was held not only 
upon the objection of the respondent, but also 
upon his own. The Collector had full power 
with the sanction of the higher authorities, 
to call Upon alle the proprietors joint- 
ly to defray the ‘expences of the Butwarah 
Ameen, which expences had been already 
incurred. The respondent having satisfied 
this joint liability is fully entitled in our 
opinion to sue special appellant for contri- 
bution. 7 
Another objection has been taken before 
us by ihe special appellant, namely, that the 
payment made by the respondent being a 
voluntary payment, the latter is no al liberty 
to sue for contribution. According to the 
view expressed above, this contention also 
cannot stand.’ If the Collector had the au- 
thority to call upon all the proprietors joint- 
ly to pay the Ameen’s expences, he had also 
the authority to realize the same by selling 
the whole estate. The respondent had every 
right to save the estate from sale, because hur 
own share in it might have been, sold if the 
money had not been paid by her. The re- 
spondent has discharged a joint liability by 
this payment, and it cann®t be treated ns a 
vdtuntary payment in any sense of the term. 
`The special appeal is dismissed with costs. 


'  Greesh Chunder Lahoree (Defendant) - 
Sane ~ Appellant, » 3 


Versus P 


; , ` . 
`, Asudoonissa, Bebee (Plaintiff) Respondent. 
Baboo Bamu Churn Bunerjee for Appellant, 


Baboos Gopeenath Mookerjce and Nursiggh 
Chunder Hitter for Respondent. 
A suit forecontribution for the fees of an Ameen: who 
' was deputed to make a butwarah will lie against Ahother 
proprietor of the estate who joined wtth the plaintiff in 
applying for the butwarah and is not affected by the 
fact that the butwarahSwas, for certain reasons, not 
carried out. Tbe Collector having called upon the pro- 
prietors to pay the fees of the Ameen, the plaintiff's 
payment of tie whole amount was not a voluntary pay- 
ment, as {he Collector could have sold the whole estate 
n a the fees. Such suit is governed by Act XI 
of 1888, 


Mitter, J.—Tue respondent in this case 
brought this action against the special ap- 
‘pellant, her co-sharer, in a certain zemindaree, 
for contribution on account of the fees of a 
Butwarah Ameen, the whole of which, it is 
admitted, has been paid by her. The special. 
appellant contends that, inasmuch ag the 
‘application for butwarah was made by the 
respondent herself, and that inasmuch as the 

. butwarah has not been completed in conse- 
quence of some dispute regarding the share of 
one Bibee Luteefun, no claim for contribution 
can lie against him. The facts found by the 
Lower Courts, however, are that on an appli- 
cation being made for the butwarah of the- 
mehal on the part of the respondent, the 
special appellant gave his consent to the 
butwarah, but’on objections being preferred 
both by the special appellant: and the re- 
spondent regarding the share of Bibee Lutee- 
fun the Collector, by his proceeding of the 8th 







The 12th Angust 1867. 


November 1861, struck off the butwarah case |’ . ` Present: . 
from his file. It is also admitted that the The Hon'ble W. S. Seton-Karr and e 
Collector issued a perwanah to all the pro-| >. A.Q. Macpherson, Judges. 


prietors of fhe estate calling upon them 
jointly to pay the fees of the Ameen who had 
been previousy deputed by him to adjust the 
different sahams or shares, as 


Upon this state offucts,"we do not think 

@ that the „Vbjection above referred tó is 
of any force. The pleaderefor theespecial 
appellant drew our attention to the proe 
visions ofeSection 4 Regulation XIV of 
1819. We think however, that the case is' 
really goyetned’ by Act XI of 1838. Ac- 
‘cording to thee provisions of this Act the, 
“Revenue Officers are authorized to realize*the 


Acknowledgment—Limitation — Sec- 
tion @ And Clauge 10 Section X Act 
XIV of 1859. : 


© ° Oase No. 446 of 1867. 

Special Appeal from a decision passed by 
the Jualge of East Burdwan, dated the 
8lst January 1867, reversing a decision 
passed by the Principal, Sudder Ameen 
of that Distriæ, dated the Tth, May 
1866.' A ' 


Gora Chand Dutt (Plaintiff) Appellant, 


foes of a Butwarah Amegn from the proprietors : versus  s 
of the estate at such times and in such pro-| Lokenath Dutt and others (Defendants) 
portions as the Governo: General in Council |. + e © Respondents. s 
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Mr. R, T. Allangend Baboos Kalee 
Prosunno Dutt and Chundés Madhub 
~ Ghose for Appellant. é 


‘Baboos Qnookool Chunder Mookerjee, 
Ashootosh Dhur aud Bykuntnath’ Paul 
for Respondents. 7 


e 

Wherg there is a bond which not merely secures r] 
sum of monty but also hypothecates lands as a further 
security for its due payment anà a snit is brought to 
recover the money (the suft in no way relating to the 
mortgage or charge.on the lands), the limitation 
prescribed in Clause 1¢ Section I Act XIV of 1859 
applies. e 


Memoranda of payments made, indorsed on the bond 
and signed by the defendant are not acknowledgments 
in bite within the meaning of Section 4 Act XIV of 

859. - . 


Macpherson, J.—Tut first point taken 
by Mr, Allan for the appellant is, that 
-as the bond upon which the suit was 
brought, not merely secured the payment of 
a sum of money but also hypothecated, lands 
as a further security for the payment being 
duly made, the suit is within time if brought 
within 12 years from the time when the 
cause of action arose: and” two decisions 
_of the Madras High Court in ‘the cases. of 
Chetti Gaundam, versus Saudaram Killai 
and others, 2 Madras Reports, 51, and 
Kristna Ram versus Hachapa Sugapa, 2 
Madras Reports, 307, are relied ùpon in 
support ofthis contention. 


.' Iw these cases, it was held that when 
there if a bofid to secure the payment 
of a sum of money with interest,” by 
which bond also lands are charged with 
the payment of the debt, awd when a suit 
is brought upon the bond to recover the 
amount of principal and interest due upon. 
it, and to have the property pledged 
sold {ns subject to the lien created by the 
bond) in satisfaction of the debt,—the suit 
is for the recovery of an interest in lavd 
and the period of limitation is twelve years 
under clause 12 of Section 1 of Act*X1LV of 
1859. Neither of these cases, however, 
(which, I may remark, are in dir€ct conflict 
with two decisions of this Court, to be found 
reported in 6 Weekly Reporter p.p. 132 and 
318) apply to the case now befor us, which 


is ẹ simple suit for the money due upon thee 


bond'and contains uo glilusion to lands, or 
to the existence of a mortgage or charge of 
any sort. Sech a suit, I think, clearly falls 
within clause 10 of Section 1 of Act XIV, 
of 1859 (see 7 Weekly Reporter 35+). 
Whether clause 12 would be applicable if 
the plaint had prayed for a declaration that 
the debt was acharge on the lands faort- 






gaged, and “for an order that they should be 
sold in satisfaction’ of the debt, I ueed not 
now decide. 


The second point on Which Mr. Allan 
relies is, that the memoranda of payments 


-| made, indorsed on*the bond md signed by 


the defendants, amount to an acknowledg- 
ment undér Section 4 Act XIV of 1859, and 
prevent the suit from being barred by limi- 
tation. The Judgment of the Madras Court 
in Kristna Ram’s case is again referred to, aud 
it is no doubt directly in Mr. Allan’s favour, 
That wasa suit fer money due on a bond, 
and it was contended that tlie claimwas not 
barred, because the defendantdiad admitted 
the debt “by an acknowledgment in writ- 
ing signed by him.” The defendant had, 
on the back of the bond, signed a me- 
morandum of payments made; and it 
was this memorandum that was relied upon 
asan acknowledgment. It was to the fol- 
lowing effect : “ Payment on account of this ; 
up to the 21st November 1858," interest 
was paid in fall, and on account of principal 
107 rupees? The Court (Scotland C, J. 
and Frere J) held that Section 4 of Act 
XIV of 1859 does not require that the 
writing should express in terms a direct 
admission that the debt or part of it is due, 
but that itis left to the Court in each case to 
decide whether the writing, reasonably can- 
strued, contains a sufficient admission. And 
the Court further held that the memoran- 
dum in question clearly implied an admission 
that the debt due on the bond at the time 
the memorandum was signed, was the 
amount of the principal less rupees 107, the 
sum stated to have been paid. 


` In this interpretation of Section 4 of Act 
XIV of 1859, I cannot concur, notwithstand- 
ing the high respect which I entertain for 
the opinion of the learned Judges who decided 
the case of KristnaRam. ° 


Part payment being, accor@ing to repeated 
décisions both of this Court and of the Madras 

igh Court, *ihgafficient in itself t8 bring 
the case within Section 4, I cannot undere 
stand why it should be sufiiciéa if a me- 
morandum of it be made* in writing and 
signed by the defendant. If the Legisla- 
ture intended to allow an inference of a 
promise to pay to be drawn from a part 
payment proved by a memorandum signed 
ty the defendant, it is not easy to com- 
prehend why it. should not have permitted 
a similar inference to be drawn from any, 
part payment ell proved. But it is 


` 
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perfectly clear: to my. mind that what the 
Legislature intended was, toe shut out 
inferences and deductions of all sorts, and 
to admit nothing short of a direct admission 
in’ writing. An express acknowledgment 
in writing that the debt is due, isa very 
different thing from a memorandun made by 
the defendant for his own protection and 
benefit, that he has made a part payment. 
The Madras Court says that such a memo- 
randum wéfrrants the inference of a promise 


to pay. I do not think that it warrants any |. 


such inference: al if it did, still, as in 
drawing this inference, “the Court has to’ go 
far beyond the actual writing, it would not 
be an acknowledgment in writing signed 
by the defendant, 


Jt does not necessarily follow that a debt 
is due because it has not been paid ; for it 
may have been discharged in other ways 
than by actual payment. And what Act 
XIV of 1859 requires, is an acknowledg- 
ment in writing that the debt or part of it 
is due, not a mere acknowledgment of a 
fact from which it may be presumed that 
ihe debt or part of it is unpaid or due. - 


I find that the opinion I now express is 
supported by a recent decision of a Division 
Court in the unreported case of Bishawkha 
Moyee Chowdhrain, versus Ranee Huro 
Soonduree Debia, (special appeal 2100 of 
1866). J have referred to the papers in that 
case, and find that a memorandum of pny- 
ments made, endorsed on the bond and 
signed by the defendant, was relied on as 
being an ackuowledgment within the mean- 


ing of Section 4 of Act XIV of 1859. But} 


` the Court (Peacock C. J. and L. S. Jack- 
son J.} held that the endorsement did not 
amount fo an acknowledgment, and that 
the suit was barred. 


On the whole, I hold that there has been 
no acknowledgment of the debt within the 
meaning of Gection 4; and my opinion 
being thus adverse to the appellant upon 
both the questions mjsed by him, I thik 

~ that the deeree of the lower Court ought to 
%o confirme?, and that the appeal must be 


dismissed with cgsts. 
e 


Seton-Kagr, J.—In this easg the ‘plaintiff 
sned on a kistibundee of the 27th Falgoon 
1260, : i 


The first Court ‘held that the claim would 
lave been barred by limitation, but that 
ng the defendants had® acknowledged by 
their signatures, certain payments made on 
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the back of the deed, etjie chim was good, 


-and the Pitncipal Sudder Ameen therefore 


decreed the same. s 


The Judge reversed the decision, holding 


‘the claim barged by limitation, because the 


ndorsements did not amount to an “ he- 


> tT 7 
:knowledgment in writing. 


` In appeal, Mr. Allan- takes two points 
before us :— 7 ; 


1sé.—That the deed sued on is, in reality, 
n mortgage, creating an interest on land, 
and that the plaintiff should haves. twelve 
years to bring his claim. © ` 


2nd.—That the endorsements of payment 
on the back of the deed, signed by the 
defendants, are acknowledgments in writ- 
ing within the meaning of Section 4, Act 


XIV of 1859. 


The first point, I think is wholly. unten- 


‘able.’ The plaintiff sued on the kistibundes 


to get his money, and never sought to make 
the land liable. It is not easy to see how 
he can now ecall’-on the Court, on special 
appeal, to alter the nature of his claim and 
to give him a relief wholly . different from 
that which he spught. 


As regards ` this point, I think we ought 
to follow the ruling reported at page 354 
of the Weekly Reporter, Volume VII, 6the 
April 1867. - K 


As régards the second point, I would- 
follow the ruling of our own High Court, 
quote by my brother Macpherson, on special 
appeal 2100 of 1866, and according to this 


decision, signatures to part payments made e 


by the defendants would not be consideted 
u acknowledgments %n writing” within the 
meaning of Section 4 of Act XIV of 1859. 


I yovld uphold the decision of the J udge, 
ruling that the claim is barred by limitation, 
and would dismiss the appeal with costs. 
aie 

(J . 
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_ The 12th August 1867. 


_ Present: > e. 


The Hon’ble H. V. Bayley and J. B. Phear, 
> Judges. i 
Jurisdiction — Possessory® action — 
Title—Cfause 6 Section 23 Act X 
_ of 1859—Section Z1 Act X of 1859 
—Transfer of Tenure. e 


Case No. 542 of 1867. 


Special Appeal from a decision passed by 
Mr, A. Hope, Judge of Sarun, dated the 
28th December 1866, affirming a decision 
passed by Baboo Gunga Churn Shome, 
Principal Sudder Ameen of that District, 
dated the 19th December 1865. 


Sahoo and- others (Defendants) 
-Appellants, 


Baboo Lalljee 


“versus 
Baboo, Bhugwan Doss (Plaintiff) Respondent. 
_Baboo Kalee Kishen Sein for Appellants. 
e e 


Baboo Anund Gopal Palit for Respondent? 


A suit for recovery of possession of langl in Which the 
plaintiff's title is put in issue and tried, does not fall 
within the words of Clause 6 Section 23 Act X of 1859, 
and is cognizable by the Civil Courts, 


A decree against a vendor obtained before a Collector 
cactelling a pottah of a jote which has been sold, is not 
finding on the purghaser of the jote if the purchase was 
made before the transfer of the tenure to him took place. 
The purchaser having entered into possession became 
a “ryot holding under a pottah the term of which had 
not expired” -within Section 21 Act X of 1809, and 
therefore could not be ejected ofherwise than in exe; 
cution of a decree made in a suit against himsejf. e 

- © 


A yearly tenancy cahnot be transferred without the 
Jessor’s consent, and the fact that the lessee has had 
enjoyment under the pottah for a very long® series of 
years, does not alter the character of the interest origi- 
nally cated by the pottah. 


5 e ® 
Phear, J.—Tux plaintiff fs purchaser from 


‘one Mokha Mezan, of a jote held by pottah 


of the defendant. -The defendant, after the 
date of the plaintiff's purchase, and after the 
plaintiff had received possession thereundef, 
obtained in the Collector’s Court a decree of 
s 7 . e s: 
e 
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cancelment of the pottah against his, the 
plantiff’s, vendor for arrears of rent acerued 
due before the purchase. Under,fhis decree, 
the plaintiff was evicted, and he now sues in 
the Civil Court to recover possession. He 
has been successful both in the Court of first 
instance and in the Lower Appelfate Court. 


On special appeal, the defendant urges 
Moat the matter of suit falls within the words 
of efause 6 Section 23 of Act X of 1859, and 
therefore the Civil Court has no jurisdiction 
to entertain it. We observe, howeWer, that 
the defendant by his written statement has 
put in issue the plaintiff's pitle in more than 
one phrticular, and as ‘this issue fairly rises 
out of the substance of the plaint; and has 
actually been tried by the Courts- below, we - 
think that he cannot now say that the legali- 
ty of the ejectment was alone in question 
between the parties to the suit. Consequent- 
ly, accarding to the ruling of the Full Bench 
reported in 7 Weekly Reporter, 186, Civil 
Rulings, the suit was well brought in the 
Civil Court. i i 





Again, the defendant urges, that the Col- 
lector’s decree cancelling the pottah, under . 
which the plaintiff claims to hold, is binding 
upon him, because it was made against his 
vendor. That would be so no doubt, if it had 
been made before the transfer of the tenure 


_to him took place, for in that case the plaint- 


iff would have taken nothing by his purchase. 
But as the suit in the Collector’s Court was 
not in fact brought against the plaintifils 
vendor until after the plaintiff had purchased, 
and entered -into possession of the ‘jote, we 
think that the pringiples enunciated by Mr. 
Justice Markby in Nobjn Kishen Mookerjee 
versus Shib Pershnd Pattuck, 8 Weekly Re- 
porter, 96, Civil Rulings, are applicable to 
this case. Assuming that the transfer of the 
tenure was bond fide and valid, the plaintiff 
became thereby “aryot holding under a 
“ pottah the term of which had not expired,” 
(Section 21 Act X of 1859), and” therefore 
could not be ejected otherwise than m execu- 
tin of decree or order made in a suit against 
himself. The defendant’s contention on this 
head cannot therefore be upheld. 
J e 


Lastly, the defendant maintains Before us, 
that the pottah aloes not in its terms pass a 
transferable interest, and consequgntly that 
the plaintiff is necessarily a stranger, ‘with- 
out title to the jote. We have considered 
the words of the pottah fully, and are of 
opiuton that the Lower’Courts haveeplaced an 
incorrect construction upon it. We think 
the defendant is right °upon this point, Kb 
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appears to us that the tenancy by the terms 
of the-case is a yearly tenancy, and as such 
cannot be transferred without the consent of 
the lessor. 
enjoyment uņder'the pottah for-a very long 
Series of years, does not alter the character 
of the intefest, whieh was originally . created 
by the pottah, although supposing any ambi- 
guities to exist on the face of the docume}t 
itself with regard to that, the nature èf the 
enjoyment might possibly serve to explain 
them. *No such ambiguities do exist in this 
case, and the long occupation of the original 


-~ tenant without change is obviously quite as. 


‘consistent with The view that the alleged 
transferability of the tenure has never been 
thought @f till lately, as with the contrary. 


~ * The appeal is decreed, and the plaintiffs 
suit dismissed with costs in all Courts, E 





l The 12th August 1867. `; 


Preseni :- 


` The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Adverse holding without contract— 
Decree for kubooleut—Suit for ar- 
rears of rent. 


‘Case No, 568 of 1867 under Act x of 1859. 


` Special Appeal from a decision passed by 
` the Judgé of Chittagong, dated the 3ïst 
_ December 1866," reversing a decision 
passed by the. Deputy Collector of that 
District, dated the 10th July 1866. ° 
‘Jan Ali (Plaintiff) Appellant, 


versus ; 

‘ e- i 

Gooroo Déss Roy and others (Defendaifts) 
7 Reégpondents. + 


: e 
© Mr. Ret. Twidale and „Baboo Nursing 
Chunger Mitter for Appellant. 


Baboo Kishen Succa Mookerjee for . 
Respondents, mS 


Where a party, after obtaining a decree Ptabjishing 

his title toand, sues for and gets a decree for a kuboo- 

‘leut against another who was holding theland adversely 

to him without any, contfict, express or implied, -for 

the payment of rent, ho cannet maintain a suit for ar- 
a 


' . 
° 


The fact that the lessee has hud’ 


rears of rent for a period previous to the kubooleut 
which cannot have retrospective effect. 

Mittgn, J-—T ats’ was a Buit brought by 
the special appellant ostensibly as a suit> for 
arrears of rent at enhanced rates after ser- 
vice of notice. The Lower Appellate 
Court has dismissed it upon the ground that 
the claim. is barred by Section, 32, Act X of 
1859. "The special appellant contends 
before us that the Lower Appellfte Court 
has committed an error in law in applying - 
the law of limitation in the manner it has 
done. *After hearing the pleaders on both 
sides, we find that the special appellant has 
mistaken Ifis remedy upon the admitted 
facts of the case. It is agreed between the 
‘parties that the respondent held-the land: ia 
suit for the period in” question upon a title 
adverse to that of the special appellant, and 
that during this period, no relationship of 
landlord and tenant .existed between them. 
The special appellant brought a suit for a 
kubooleut against the respondent, but this 
suit was dismissed by the Revenue Court, on 
the ground that the special appellant having 
failed to prove that the respondent was his 
tenant, bis claim fora Eubooleut could not 
be allowed. The special - appellant then 
brought a suit in the Civil Court to establish 
his title to the land, and this suit was: de- 
creed in his favor on the 24th April 1865. 
He -then brought a suit for a kubooleut 
against the respondent, ant ultimately 
succeeded in getting a decree on the 27th 
February 1866, correspgnding with Magh, 
$227 M. S. The period for which the 
present suit is brought is covered by the 
years 1224, 1225, and 1226, M. S. It is 
a mistake in*the first place to call fhis suit 
a suit for arrears of rent at enhanced rates: 
The respondent never paid any rent to the 
Speciul appellant at any time previous to 
the period in question ; nor was thereas 
has been already observed, any relationship. 


.of landlord. and tenant existing between 


them, ugtil the date of the decree for a 
kubooleut, above gdverted to. This kabod- 
Jeuf, however, cannot, have a’ retrospect- 
ivè effect, .and we do not see how the 
special appellant can maintain -a suit’ for 
arrears gf rént for a period previous thereto 
when the respondent was holding the land 
adversely to the: special appellant without 


| any contract, egpress of implied, for the 


payment of rent. Holding this view of the 
case, we think it unnecessar} to try whether 
the Lower Appellate Court has correctly- 
applied the law @f limitation to the suit- 
brought by the special, appellant. We 
djsmiss this appeal with costs, 
. ° 3 
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The 12th August 1867. 
° ee 3 
Present: e 


> 


The Hon'ble T. B. Kemp and F. A. Glover, 
‘° Judges. 


Qral evidence (to vary written 
*'. contract). 


Case No. 164 of 1867. 


Application for review of judgment passed 
by the Hon'ble Justices Kemp and Glover 
on the 4th April 1867 in special appeal 
No. 3317 of 1866.* 


Musgamut Ram Deye Kooer (Appellant) 
- Petitioner, ee 


VeETSUS 


Baboo Bishen Dyal Singh (Respondent) 
Opposite Party. 


Baboo Kalee Kishen Sein for Petitioner. 
Mr. R. E. Twidale for Opposite Party. 


~ Parol evidence inadmissible to vary the terms of a 
written-document, excepé under special circumstances. 
` e 
Glover, J—THE point taken in this 
application is that the Full Bench Ruling 
of this Court in the case of® Kasheenath 
Chatterjee does not apply, and that our 
order is opposed to other rulings of Divi- 
sional Benches. ` E 


“On the first part of thé objection, we are 
clearly of opinion that the Full Bench 
ruling covers this case. The ruling in 
Kasheenath’s case was that parol eevidence 
was not admissible to var} or alter the terms 
of a written contract in cases where tlfgre 
was no fraud or mistake and in which the 
parties intended to express in writing what 
their words imported. ° 


. Now in the present case, it ia admitted 
that the husband did execujp thee deed and 
make over the property to his wife. The 
very nature of kis plaint shows. it, for if 
he did not make it over, how was he to 
Q 


x 





* See 7 Weekly Reporter, 334, 
e x Ot e * 
e 
e ‘ . e 


benefit by the check imposed upon himself ? 


.| If he retained it in his own hands, the evil 


that he said he wished to avoid, would re- 
main with him. ' 

It is quite clear also that thgre was neither 
fraud nor mistake, and that whether the 
consideration were paid ðr not, the husband. 
geane it to be understood that he had 

sen so paid. 

It*appears to us, therefore, that this case 
comes exactly within the Full Bench ruling, 
and that the petitioner was rightly pre- 
vented from giving parol evidence to show 
ihat no consideration passed, after distinctly 
admitting in a regularfy drawn up deed of 
sale that dt had so passed. a 

The adverse rulings quoted in the VIIth 
Volume, Weekly Reporter, pages 428 and 
408, by the petitioner do not, we think, 
apply. $ 

Tn the first ense, the document in ques- 
tion was a bond, and it was held that oral 
evidence could be taken to. prove that no 
consideration had passed, the recital in the 
bond notwithstanding. But with regard - 
to bonds the law has Inid down specifically 
that the mere recital in them of payment 
of consideration is not sufficient to prove the 
fact, and in such cases, therefore, parol evi- 
dence of the payment is not only admissible 
but essential. : 

The second case (page 408) went on the 
apportionment of certain purchase-money, 
and it was held that in a suit for the .pur- 
chase-money, oral evidence was admissible 
to show how that money had: been appor- 
tioned. < a E Sy 

The last case quoted is that of Shurab 
Singh, appellant (VI Weekly Reporter, 267) 
and it was held in it (vide marginal note) 
“ oral evidence was admissible to prove that 
the consideration stated in a deed tg have 
been paid was not paid.” $ 

On turning to the body of the decision, 
however, we find that the m#@rginal note 
does not represent the ruling, which was 
thgt oral evidence was not agmifsible to 
prove that only a small portion of a ‘consi- 
derafion stated iw deed.*to have been ere- 
ceived in full was to®be, paid at the time, 
and that the rest, was to remain in abeyance 
tiJl a suit had germinated sugeessfully for 
the purchaser, l 

The, cases arè altogether diffefent from 
the one now before us, and we see no rea- 
son to alter the decision originally arrived 
at by us., è i 

The application must be rejected with 
costs, : e fa 
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The 12th August 1867. 
° Present: » a : 


` The Hon'ble N. V. Bayley and J. B. Phear, 
° _ dudges ` 
7e ; 

. Possession under a deed of convey, 
.» ,ance — Fraudulent sale — Decl&ra- 
tion of title. _ 
h s : . 
bi 'e 

Case No. -540 of 1867. 
anya ` 7 ae 
© Speéial Appeal from a decision passed by 
© Moulvie Anwar Ali Khan, Principal 


P 
or 


Sudder Ameen of Tipperah,. dated the. 


"24th December 1866, affirming a decision 


passed by Mr, R. Fenny, Moonsiff of 
. _ that District, dated the. 16th February : 


1866. Poe 
Massaniut"Tomminissa (Defendant) 
. Appellant, 
versus 
__ Mussamut Nujeema Banoo (Plaintiff) 
i Respondent. i 


z ` Baboo Bama Churn Banerjee for 
ee Appellant. 


E Baboo-Sreertath Banerjee ‘for Respondent. 


`- Whére a plaintiff has been long in possession under 


a deed of conveyance which was subject to an. under- 


taking-to reconvey on repayment within a 
elapsed, lte is‘entitled ‘to establish his right 
against a hostile 
a fraudulent sale, 


period long 
to’ possession 


.° Phear, *J.—Tux plaintiff in: this ‘case 
: sues for gecluration of titlé to Jand: in his 
posasession, the right to which is menac&d 

by the purchaser at a šale ig execution of a 

deécifee for debt, obtatned by one member of 

his Vendows.family against another. a 

Both the Tower Courts” find thht, ‘the 

"~ plaintiff has been long in possession under a 
'kenuine-deed of conveyances from the ori- 

ginal owner of the property, and also ‘that 

the ‘decree and the sale thereunder weré 
- .+ brought about vollusively for the purpoge of 
_"' recovering the land and premises to the 

: ‘family. : : e ` a 





Pa 





| -*by the Moonsiff of that. D 






purchaser, whose claims are based on: 


- The objections in special appeal in no 
degree impeach the correctness of these 
findings,8xcept so far as to say that the plaint- 
ifs conveyance effected a mortgage and- not 
ań out and out sale. However, we. are 


, satisfied that the transfer to thg-plaintiff was 


absolute, subject only to an undertaking ~to 
reconvey „on repayment within: a period 
which has ldbg elapsed. It may be that the 
plaintiff's vendor or his representative is. en- 


,titled to redeem, bat the, plaintiff is also 
‘} certainly entitled to establish his right--to 


possessifn against.a hostile intruder whose 


‘claims are based*on a fraudulent sale:, Tho, 


judgment of the Appellate. Court, seems 
to us quite correct on the-facts set out in it, 


-and we therefore dismiss this appeal- with 


costs. 


The 13th August 1867. 


Present: 


| The Hon'ble F. B. Kemp and F. A. Glover, 


Judges. 
' Appellate Court. 
Case No. 783 of 1867, | 
Sp ecïäl Appeal froma decision passed by 


|- the Judge of Sylhet, dated the 21st Jan- 


uary 1867, affirming’. decison passed 
istrict, dated 


`~ the 30th December 1865, AA 
: e. `: : 
Radha Gobind Kur and others (Defendants) 
a Appellants, ` 
è versus i Dari” 


Ram Kishore Dutt and others (Plaintiffs) 


aa Respondents. ` ' 
' Baboo Debendro Narain Bose- for 
Ce ° Appellants. k 


Baboo Rajendronath Bose for Respondents. 


_ An Appellate Court is,bound to give reasons for de- 
ciding a specific point (in tbis case limitation) raised 
before it in appeal, qen if it &nfirm generally ‘the 
order of the Court below. it $ 


_ Glover, J.—THE point taken in this spe- 
cial appeal is, thatthe ‘Tudge has passed no 


orders on the queatidh of limitation, a ques- ` 
“tion which was taken before- him. on appeal. 
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No doubt, this is so. The.Judge has decid- 
ed. the case'entirély ogdhe merits, without 
making the least mention of : “the prelimi- 
nary objection urged in the appellant’s peti- 
tion. oe ak oe katos 

It is -eontended indeed: by the special 
-respondent, that‘as the Moonsiff did. decide 
the point snd as,the Judge coyfivmed the first 
> Gourt’g order, he has virtually tried and 
disposed df the issue of limitation himself. 

This, however, is carrying the doctrine of 
“endorsement” too far, and a Court of appeal 
is bound to give reasons for deciding a specific 
- point ‘raised before it, even, if it confirm 
generaly the order of the Court below.’ 

But in this case, we are by no means clear 
that even the Moonsiff decided the issue. 
The Ameen’s report on which he appears to 
‘base his*opinion, was rejected as having been 
made under improper influence, and if that 
report were ‘eliminated from the record, 
there would seem to be-no evidence of the 
plaintiff’s possession. 

But, however -this may be, and it isa point 
which it is the Judge’s province to . notice, 
if he deem it necessary to do so, we think 
that the Judge’s own decision is defiicient 
in clearness, and that he must distinctly find 
whether or no the issue of limitation pleaded 
by the defendants is proved. The plaintiff 
may have the best title to the land as apper- 
taining tobis estate, but as he comes into 
Court for confirmation of such title, he 
must, as has been frequently ‘ruled by this 
Court, prove thaphe is in possession of the 
disputed Jand,-or fail in his suit. ° 

ee will follow the result of the re- 
mand. 





The 13th ‘August 1867. 
3 ; Present : A 
. The Honble. W., S. Seton-Karr and, 
: Dwarkanath Mitter, Judges. 
Parol evidence—Possession® of land — 
Consequential refief — Declaratory 


decree under Section 15 Act VIII. 
1859. e i 


Case No. 427 of 1866. 
Regular Appeal from a decision passed 
by ‘the: Principal Sudder Ameen of Gya, 
dated the 29tl September 1866. 


Thakoor Deen Tewaree (one of -the 
í Defendants) Appellant, 


: _ versus’ 
Nowab Syud Ali Hosséin Khan and 
oo (Plaintiffs) Respondents. 


another 


‘REPORTER; Rulings. -84l 


- 
* 


Messrs.. R. E. Twidale and 0. + Gregory 
and Baboo Onookool Chunder Mookerjee 
for Appellant. i 


Baboos Mohesh Chunder Chowdhry and 
Kalee Kishen Sein foi? Respondents. 


Suit laid at supees 25,000. 


Mere oral testimony is insufficient to“prove possession 
of land without any of the documentary evidence (leases, 
agreements, collection papers, &c.) which is the in- 
variable concomitant of actual possession in this country. 

Parties not proving possession and not entitled to 
consequential relief, may yet, under Sectjon’15 Code of 
Civi? l'rocedure, obtain a decree declaring them right- 
ful owners. É 

Mitter, J—Tuig was a suit instituted 
by the plaintiffs, now respondents, before 
us for the confirmation of their posses- 
sion in certain specified portions of Talook 
Rambaud, in-Pergunnah Oholla, and Tuppa 
Rampore;in Pergunuah Belonuch, by setting 
aside a miscellaneous order of the Civil 
Court dated 3rd February 1866; as also 
a mooktearnamah and a bill of sale dated 
llth July 1861 and 28rd July 1861 re- 
spectively. The Principal Sudder Ameen 
of Zillah Gya, who tried the case in the 
first instance, bas, for reasons set forth in 
his judgment dated 29th September 1866, 
given a decree to the respondents, and the 
defendant Thakoor Deen Tewaree, who was 
the principal defendant-in the cause, has 
in consequence preferred this appeal to us. 


The pleaders for the appellant have raised 
the two following points for our -decision :— 


lst.—That the >laintiffs, respondents, 
have utterly failed. to prove their alleged 
possession, and their -suit, being for con- 
firmation of possession, ought therefore to 
be dismissed. 


2Qnd.—That the appellant have satisfac- 
‘torily proved his plea of purchase and the 
genuineness of the mooktearnamah and bill of 
sale relied upon by him in support thereof. 


With reference to the first, point we ob- 
serve that, whilst we so far agree with the 
appellant ‘that the respondents hage failed to 
*rove their allegation of posséssion, we can- 
ngot, upon that ground, dismiss the whole suit. 

e are unable” tg actept the ‘finding of the 
Court below that the respotgents haves 
succeeded ineshowing that they*® were in 
possession of@the property*®in suit at any 
time previoug to the institutian of this ` 
action. We have carefully gone’ through 
the evidence produced by them to establish 
this point, and are clearlp of opinion that 
this evidence is wholly insufficiént to give 
any‘ satisfaction to gur minds. We cannot 
believe that, if the respondents were. in’ 
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possession at any time siuce the death-of 
their ancestor Kodrutoonissa Begum, they 
could Have povsibly failed to’ produce docu- 
mentary evidence to prove this possession 
when the appellant has been distinctly chal- 
lenging them to do so. The property in 
suit is consigerable ahd large ; upon the 
respondent’s own showing, it extends over 
200. villages. If they were really in posses- 
sion of these villages for the period of two 


years that has elapsed from the date’ of 


Kodrutoonfssa’s death to that of the present 
suit, their means of proving such possession 
must have been alyindant. Not a single 
pottah, kubooleut, jumma-wasil-bokee, or 
other collection paper has been produced ; 
and if the allegation of the respondents had 
any foundation in truth, masses of such 
evidence, which is the invariable concomit- 
ant of actual possession in this country, 
would have been forthcoming. But be this 
as it may, the fact of their having failed to 
produce a single ryot, tuhsildar, or patwa- 
‘ree, or even a neighbour, to prove this im- 
portant point in their case, is a difficulty 
which we think it is nearly impossible for 
them to get over. They have produced a 
number of witnesses it is true; but even 
if the testiniony of these witnesses were not 
open to other objections of a grave charac- 
ter, we do not think thatit can supply the 
defects pointed out above. With regard to 
this testimony itself, we are wholly unable 
to endorse the opinion recorded about it by 
the Principal Sudder Ameen. . We do not 
„ mean to say that there is any presumption 
of perjury against oral evidence in this 
country, but wô are not prepared to admit 
that:there is any very strong presumption 
of truth in its favor, When oral evidence 
standing by itself tends to lead to a conclu- 
‘ sion which is not consistent with the admit- 
ted facts and circumstances of the case, it 
„would be dangerous to rely upon such evi- 
dence, unless there is some tangible gua- 
rantee that the witnesses are speaking the 
truth. Our difficulty in this case is that the 


Court below which had the best means of 


judging on this point, has com® to a- differeħt 
souclusion ; Hut this diffiĉulty is consider- 
ably remoti when we find that nothing has 
been said about ¢he respondest’s witnesses 
beyond a general statement towards the 
- conclusion of the judgment now under con- 
‘ sideration. On turning to this evidence, 
however, we find that there is not only no- 
‘thing in it te satisfy us that it comes, from 
a reliable source,.but that the entire result 
of it does not go beyond’s general statement 









think that justice requires it. 
“ without granting 


that the respondents have been in possession 
since the death of Kodrut~onissa Begum. 
We cannotedccept such evidence as settling 
a disputed question of fact. We require the: 


‘materials from. which the witnesses eame 


to. the conclusion that-the respondents were 
in possession, in other words, the various 


ce of ownevship exercised by thé respond- 


nts with which the witnesses were person- 
ally acquainted. On these all-tmportant 
particulars, we have’ not got the slightest 
information ; and whether this paucity. 
of information hase proceeded from ‘the 
negligence or inefficiency of those who wére 
entrusted with the ‘examination of: the 
witnesses in the Court below, we cannot 
upon that ground accept their evidence- as 
it stands, as being in any manner satisfac- 
tory. Weare equally clear in our*opinion’ 
that the ends of justice do not require that 
a fresh opportunity should be given to the 


‘respondents to re-examine these witnesses, 


or to supply their shortcomings in any 
other mode. Our finding, therefore, is that 
the respondents have utterly failed to 
prove their alleged possession, and that 
therefore they are not entitled to a decree- 
for confirmation of possession. But because 
we are unable to give them the “ conse- 
quential relief” they have prayed for,. we 
do not see any substantial reason why we 
should not make a binding declaration of 
right between therm and the appellant in this 
very case. Jt-has been contended that we 
have no power to make sugh a deelaration 


in the present suit, but we cannot accept 
this contention as correct. . Section 15 of 


the Procedure Çode which is set-out in ex-. 
tenso in the margin, ex- 


“No suit shall be š P 
open to objection on pressly gives us such- 
the ground that a power, The case before 
merely „declaratory ug falls within the» ex- 


decree or order is 
sought thereby, and 
it shall be lawful for 
thé Civil Courts to 
make binding de- 
clarations ®of  ẹight 


press: wording of the se-° 
cond part of tħis Section. 
The’ plaintiffs, respond- 
ents, had asked for a 


without granting confirmation of their pos- ` 
consequgntial, re- session in the property 
lief. e se : wed y 

under litigation. This 


relief we have seen we are not in a posi- 
tion to give to them, but the law gives us 
full power to make a binding declaration of” 
title between the parties to the suit, and ‘we 


‘fail to perceive any @eason why we should 


not exercise this power in this case if -we 
Y e 

The words 

consequential relief” 

cleasly indicate -tha® the- Civil . Courts - 

can grant the one sort of relief, though they 


1867.) Civil 


might not be able to grant the other. `. The 
law leaves it in the discretion of the Court 
it is true, but we are clearly of Opinion that 
this is one of the fittest cases in which .such 
discretion ought to be exercised. It is ad- 
mitted thate the respondents <are the heirs 
at‘law to the deceased Kodrutoonissa Be- 
gum. If the deeds propounded by the appel- 


lant are npt good and valid deeds, as con- 
tended for by the respondents, the latter 
are the undoubted owners of athe, pro- 
perty in suit. An isste regarding the 
genuineness and validity of these deeds has 
been already joined and decided between the 
parties in the Court below ; and no satisfac- 
tory reagons have been shown to us to justify 
our interference with the exercise of a dis- 
cretion which the law has clearly vested in 
that Court. It is true that_the respondents 
have failed to prove one of the material 
averments 


in their plaint; but this can 
hardly be taken to be an all-sufficient reason 
for depriving them of the entire relief they 
have obtained from the Court below, because 
we find that they are not entitled to a part 


of it. From what we have seen regarding 


the conduct of both the parties to this litiga- 


tion, we are clearly of opinion — that an order 
of dismissal would lead to no other. coase- 
quence than that of allowing them an addi- 
tional opportunity to mend éheir hands by 
producing further . evidence of a character 
precisely similar to that which we regret to 
gay they have so unscrupulously resorted to 
on the presegt occasion, * * * * * * * * * 

We, therefore, hold that the decree of the 
Court below ought to be reversedeso far as it 
declates that the respondents are entitjed to 
be maintained in the possession of the®pro- 
perty in suit, and we confirm jt to the extent 
of declaring that the , respondents are the 
riglttful owners of that property. The costs 
ofthe Lower Court will I borne by the par- 
ties themselves, but the costs of this appeal 
must be paid by the appellant to the respond- 
ents with interest at a2 per: cent. per *an- 
num.’ 
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The 13th August 1867, i. 
Present: et 

_ The Homwble W. S. Seton- Kait and 
A. G. Macpherson, Judges. 


Possession—Evidence—Regulation x 
of 1822. 


Case No. 303 of 1866. 
Regular Appeal from a decision passed by 


the Judge of Mymensingh, dated the 11th 
June 1866. 


TH Government (Defendant) Appellant, 
' versu 

Raja Raj Kishen Si. ngh -Surmona Bahadoor 
(Plaintiff) Respondeng. 


The Advocate-Generul and Baboo Kishen 
Kishore Ghose for Appellant. 


Mr. R. V. Doyne and Baboos Unnoda 
Pershad Banerjee, Onookool Chunder 
Mookerjee, Sreenath Doss, Hem Chunder 
Banerjee, Bhugobutty Churn Ghose, and 
Shoshee Bhoosun Sein for Respondent. 


Suit laid at rupees 99,000, 


At the time of the Permanent Settlement the northern 
boundary of the Pergunnah Shoosung (situated in My- 
mensinghat the foot of the Garrow hills) was not 
defined by Government. From before that time, and 
certainly. for more than sixty years, the zemindars of 
the pergunnah have ulways, but in an irregular and 
uncertain manner, exercised certain rights in the 
Garrow hills and over the inhabitants who are half’ 
savages,—such as hunting elephants, cutting wood, 
levying cesses on the inhabitants when: ‘possible (inelud- 
ing in some parts of the hills, a tribute of one rupee per ` 
but) and exacting occasional services from them, Goy- 
ernment held a'survy and declared the northern bound- 
ary of Pergunnah Shoosung to be a lipe ranning along 
the base of the Garrow hills. The zemindar having 


Son thatthe northern boundry lay many miles further 
north, and for a declaration that the intermediate 
hill country belonged to him as forming part of Pergun- 
nah Shoosung,— ss, ° 


HELD, per Macpherson, J., that the acts of possession 
proved by the zemindar were not sufficient to entitle 
him to a decree, being acts of mere eaggment independ- 
ent of possession: but ° i 


Hexp per Seton-Karr, 


oe Genre oa ng the judg- 
pent of the Lower Court). nins a 


Macpherson, J.—THE ree sues ta.set 
aside a survey award,” and to obtain’a de- 
claration of his right to certain his, villages, © 
aud hamlets, ‘é as part and pared of Per- 
guonah Shoosang,”’ in the Zfllah of Mymen- 
singh. The pyoperty in dispute is a large 
tract of country containing more than 450 
square miles, situated on the southern boand- 
ary of Mymensingh. It isea hill country, 
covered with the densest jungle, and is 
inhabited only by a wild half. savage face 
known as the Garrow. 


thereupon sued to set aside the survey, and for a declara- ` 
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The plaint states that the, gultivated | 
villages, “along with the hills and waste 
“ lands to the,north thereof in ,Pergunnah 
“ Shoosung, oe held and owned ‘by the 
“ plaintiff as hjs ancestral raj, the same 
“ having been ` obtained in the time ofthe- 
“ Mussulman Government on an agurbooree 
“ peshkus j&amma, with the powers of a 
“Moonsiff over the Garrows,” and that the 
lands in’ question were, at the time of the 
decennial settlement, permanently settled with: 
the plaintiffs ancestors. It goes on to say 
that, recently, the Collector of Mymensingh 

- had proceeded ‘to determine the northern 
boundary of Perguhnale Shoosung, _when, 

. although the plaintiff proved “ that’ the hills 
“lying "to the north of the villages: of 
“ Abulgarai and Shemshemgarai form the 
“ northern boundary of the pergunnah, ? the: 

- Collector declared that the boundary lay 
‘much farther to the south, and excluded 
from the pergunnah the tract lying to the 
north of the Rajail „hills. The boundaries 
and details-of the district claimed are'given | 
in the schedule to the plaint. The bound- 
aries are:—on the west the river Nitai, on 
—~the-south: the demareation line laid down 
in the survey map, on the east the river 

- Moheskhola, on the north-east the river Billi 
and the Billi Dhoba and Chora, and on the 
-north the hills situate on the northern limits 


` of. the villages of Abulgarai and Shemshem- ' 


. garai: Abulgarai and eighteen other villages 

_ aro mentioned by name, together with other 

villages and.hamlets, the names of which are 

. not given ; “ and below the hill” Kochogarai 

(and three others which are named) -and 

~ several ‘others villages and hamlets, are also 
ininod, 


-The question is whether the Goreramant 


are right in-saying that Pergunnah Shoosung , 


extends‘northward only. to the foot of. the 
Garrow hills,—the plaintiff contending that 
_they are wrqng, and that it runs into the 
arrow hils, as far as the hills to the: north 

of the villages of Abulgarai and Shemshem- 


„garai and the® Billi river. e 


“The plaint and the written stntemen? of 


e the plainti& state that th8 property has been || : 


* & held an? owned” by the plaintiff and his 
ancestors for generations. 
parą, of the written statement, it is said’ 
-that it appears, from the repot of Collector. 
Wroughton in 1788, that the plaintiff's great’ 
grand father collected rents from the Garrows. 


This is the-enly direct allegation which I° 


find of any specific act pdtenitye: of possess, 
sion. : 
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The Government of Beneal, acting EE 
the provisions of Sectj gn 8 of Regulation X. 


/1822, hadgprior to the institution of this 


suit, that is to say, on the 18th November 
1862, directed the separation of the. disputed 
tract from the estate of the plajntiff which 
was (in the words of the Regulation) the - 
estate of a neighbouring zemindar to which 


this hill tract Was claimed to be: attached, 


Regulation X. 1822 was passed. in ee 
fo enable the Government to declare that 
certain porgions of the Garrow hills were not 
subject to the general Regulations applicable 
to the rest ofe Bengal.. It is important to ' 
consider and bear in mind the recitals ‘and 
provisions contained in this Regulation, not 
only as affording an explanation of what has 


-taken place as to this matter between the 


plaintiff and the defendant, but also as shew- 
ing the state of things existing among the ` 
Garrow tribes ;"for the description given 
in Regulation X is as applicable now to 
the Garrows of the tract which is the subject 
of this suit, as it was in 1822 to the Garrows 
| inhabiting the hills on. the frontier of Rung- 


‘pore. 


‘Section 1 recites that. “there "exist, 
“ in the different parts of the territories ` 
“subordinate to Fort William, races of people 
“ entirely distinct from the ordinary popula- 
“ tion, and to whose circumstanges, there- - 
“ fore, the system ‘of. Government esta- 
“blished by the - general Regulations is 
“ wholly inapplicable.” elt thew recites 
th@ savage tribes exist on the north-east: 
frentier of Rungpore, ‘of which the race 
arrows and .occupying the 
hills called after them are the principal. 2 
Then it alludes to the animosity existing 
between the Garrows and the people of the 
low aountry, aud continues :—‘ The- zemin- 
«dars of the frontier have, there is reason’ 
* to believe, usually been the aggressors, by 
“encroaching on the independent territory . 
“ of the Garrows and similar rude tribes, 
“until, despairing ef other resource, the 
«© lateer ere driven to seize occasions of 
“private revenge and retaliation. These 
“encroachments having been of Jong stand- 
“ing, several *zemindars were, at the time, 
“ of the perpetual settlement, on the receipt 
“ of incomes derived from cesses of various 
«í kinds levied from the tribes, and hence a 
* portion of the, tract of country occupied 
« by them, has been considered to lie within 
* the operation of the general Regulations 
“ #3 forming part of the zemindaries. This, 
“ however, instead of conducing to reclaim 
e e: ` 2 i e 
-@ 
e e 
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“ the tribes to - civilized habits has © ratier 
“ hada contrary “ffectee the ‘system ‘being’ 
“ totally inapplicable to their savage and’ 
- “ secluded condition, 
“ to leave them at the’ mercy of the zemin- 


“ dars, rathee than to offer any substantial’ 


“ means of redress. The condition of the 


“ Garrow mountaineers, and of the other rude’ 


“tribes. on that frontier, has for some time 


“ past attracted ‘much of the attention of 


“ the Governor-General in Council, and the 
“ circumstances which have conguced to 
“ check the progress of civilization amongst 
“them, have been fully investigated and 
“ ascertained. With a view, therefore, to 
promote the desirable object of reclaiming 


& these races to ths habits of civilized life, í 


“ it seemg necessary that a special plan‘ for 
“ the ‘administration of justice,. ofa kind 
“adapted to their peculiar customs and 
“ prejudices, should be arranged: and con- 
“ certed with the headmen, and that mea- 
“ sures should, at the same time, be taken 
“ for freeing them from any dependence on 
“ the zemindars of the British Provinces, 
“ compensation being, of course, made to 
“the latter for any Pust pecuniary. claims 
“ they may have over. them, Preparatory 
“ to the execution of measures adopted to 
“ this end, it has been deemed indispensible 
* to suspend the operation of the existing 
“ rales for the administration of civil and 
“ criminal justice, and generally of the Re- 
“ gulations of Government within the tract 
“ of county comptised in or bordering on 
“ the hills and jungles oceupied by these 
“ tribes, and to appoint a commissioner with 
“ fall power to conclude arrangements with 
“ the chiefs, and to conduct the entire ad- 
‘ministration of the tract in question, sub- 
ject only to such orders and instructions 
« as he may receive, from time to time fom 
“the Governor-General in Council.” 


‘Section 2 is as, follows :—‘* The tract ofe 


“ country now comprised in the thannah 
“ jurisdictions of Gowalpara, Dhodbree, 
“ and® Kurreebarree, fn the district of 
“ Rungpore, is hereby declared s8parased 
“ fromthe said district, and the operation of 
“the rules for the administvation of’ the 
Police and of civil and criminal jistice, as 
6 wall as, those for ‘the ‘collection of the 
et land. ‘revenue, e custom abkaree, and 


$ d souliehed i in the manner’ Ppt 
“ by Regulation XLI. 1793, are suspendgd 
“and shall ceuse, to have effect therein 


“from the date of the promulgation of oe 


and being calculated” 












s Regulation, except in so” far as may bo 
“ hereinafter provided.” 7 


.* The- only other part of the Hagislation to 


which I.need refer specially is Section 8, 
which” runs thus :—* In’ thetonduct of the 
“ revenue duties of the tracteof country 
s ‘ placed” under the Commissioner, as well 

f as those relating to the customs, abkaree, 

‘stamps, and other miscellaneous items as 
“to the land revenue, the Commissioner- 
“shail observe the rules and prigciples of 
* the general Regulations with such limita- 
“ tions and restrictions as to the authority 
“ to be exercised by himself as may be. pro- 
“ vided in the instructions he may receive. 
“from time to tine -from the d@overnor- 
“« General in Council; provided, however, 
“ thatit shall be competent to the Governor- 
“ General in Council. to direct the separa- 
“ tion, temporarily or, permanently, of any 
“ tract of country occupied by Garrow 
« mountaineers or other rude tribes from 
“ the estates of any neighbourity zemindars 
“ to which the same mag now claim to be. 
“ attached, also to discontinue the collection 
“by zemindars or others of any cosses, tri- 
“ butes, or. exactions, on whatsoever pretence 
« the samé may be levied.from such people, 
‘Cand to make arrangements either for - the 
“remission of the same, or for their collec-- 
« tion direct by the officers of Government 
“ making such compensation to zemindars 
“or others justly entitled thereto for the 
“ yelinquishment as may to him seem most 
« equitable and proper. | 


“ Second.—No suit shall be enter tained 
“ by any Civil Court having jurisdiction, or 
“that may hereafter have jurisdiction, 
“ within the tract of couutry, subject to the 
“ nuthority of the Commissioner, on account: 
“ of any act of the above description doue 
“ under the authority of the Governor- 
“ General in Council.” 


Under the provisions containetl .in the 
first ‘Clause of Section 8, the Gowrument, 
a@opting the oe a line lniddown by the 
survey .authoritigs, directed the separation 
of the tract whic tis thé subject of this ‘suit 
from all connection” with the* plaintiff's 
zemindaree, and? directed that compensation 
should be given® to the plaintiff for any loss 
which he might gustain in congequeace. The 
Rajah, being dissatisfied with this proceeding, 
instituted the present. suit, in answer to 
yvhich the Government simply pleaded that, 
und&r ‘tke second ‘Clause of Secon 8, the 
suit was not cognizable by the Civil Cour to 
This ploa was considered to be good by the 


e 
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Deputy Commissioner of Goalpara, by whom | “ the property of the Rajeli; that he eger- 
the case was in the first instance tried, and | “ cises rights of fagstery in allof it; that 
by whom he suit was accordingly. dis; | “ the inlytbitants cut grass and bamboos for. 
missed. “ him, and render him a sort of tribute on 


Oi appeal P this Gourt, however,’ the fe birds and honey, &c. They all testify.to 
cis of tnos Depnty, Commins war | gma ey fe of Cus PeF 
vers 1 g - ; 
as being aa Wee Reena & tribe assigt in the elephant catehing ; that 
‘1822 did not authorize the Government aA “the Rajah slone catches elephants, andewill 

“ 
act as it -had done, because the Bogulttion a EATER EN eyed meee 
referred gnly to the three thannah jurisdic- | , eG zircagh all the serra a lived 
au Peewee ange Raes a and that their fathers told them the same 
ection e Court did not thereupon 

given forthe ality but oman oe Seg it and Thay del 
Pa e = = ane Cie k ree en “ higher hilis and thatit $s cut for. the Rajah, 

Po som ‘Gonlonra to that cf ah, | “and for him alone; and that he ‘takes and 
Commissioner of Goalpara to that of the |, Tassos rights to eal Sa liraostone an 
Judge of M ingh,—on -tl d ap- 1 : i 
piren iiy of fe Sn objection” takei ya ..“ The evidence for the defence is that 
tbe plaintiff to -the Deputy Commissioner, | “ of an Inspector of Police, formerly ameen 
` by whom the case would, in ordinary course; “in the survey, who went with Mr. Baker 
- be fried if remanded to. Goalpars. : 3} in his expedition , to Rudaren ; the head- 


After the Čase was remanded, the Govern- | ‘* men told him that the distant Villages 
ment put in a written statement, alleging that ee in no one’s possession, and paid tax. to 
the lands sued for do not appertain to Per- | < nO one; he was also with the Commis- 
gunnah Shdosung, and that they appertain i sioner of Goalpara į in an expotiion some 
to the ‘tract of land known as tlie’ Gar- | “ eleven years ago. i 
“ řow hills, which are beyond the revenue “ I consider this evidence is very strongly, 
rf jurisdiction of Mymensingh or of Goal- |“ in favor of the Rajah, and generally shows 
S para.” z ~ | “£ possession and receipt, of rent and cesses, 
“and gifts or tributes, clearly for a long way 
“into‘the hills ; probably ‘thee inhabitants 
“of the more distant villages pay nothing 
“ and acknowledge no ones neither Govern- 
ement nor the Rajah... They are mere sav- 
“ ages; when annoyed, they disappear in the 
“ forest ; if harmed, they retaliate by murder- 
“ing innoce&t people in tle lower country.’ 
“ There is nothing to rebut this testimony ; 
“ and had the hills been given clearly to. the 
“ Rajah at the decennial settlement, and 
“ their’ boundaries been fixed and némed,I 
“doubt if he could have shown any other 
“ possession in such forests. 


“ Krom the above evidence, and from the 
|“ arguments of thepleaders, I deduge that 
“ the Rajah’s ancestors obtained a permanent 
s 8ttlement of Pergunnah Shoosung from 
“ being in possession of it ; that the settlement 
“was @òmpleted without specification of 
“ arrears or boundaries ; that the Government 
'« of that day took no pains to define the beuad- 
“ ary,-and “that œhe posiflon .of the Rajah’ 
‘at-Ryak, of villagers from various. places, |“ was similar to the kind of possession de- 
'“t in- the .hills,, and of villagers from.. the “ seribed in the preamble ot Regulation X 
 porthers boundary claimed.- They giv, p“ “of 1822. n . 
“fair testimony and declare that. the.. land |: *A cainst this deci€ion the defendant, the 
s claimed i is part of thé Pergunnah. Shoosung,: Government, has appealed. .The grounds : of 
. : Ps e `` ‘ ° 
Si i . e 
e rr . 
e 



























The case for the Government thus-is that 
the lands do not belong to the plaintiffs 
pergunnah, and that they are neither in. 
Mymensingh nor in Qoalpara, but are -a 
separate distinct. tract lying terme datg, 
between thosg two districts. 


Many documents of one kind or shee 
have been putin evidence, and eighteen or 
twenty witnesses have been examined. The. 
Judge decided in favor of the plaintiff, de- 
cláring ‘that the line drawn by the survey 
authorities is not the northern boundary of. 
Pergunnah Shoosung in Mymensingh, and 
declaring that the plaintiff ‘has proved his’ | 
right andetitl to the lands claimed by him. 


The:opinion of the Judge as to the goner- 
al state of the facts as provéd, appears.. from. 
the follovaing passages “in his. judgment :— 
“The .@Ytnesses for the plaintiff eqnsist of, 
“t the Rajah’se amlah .who e¢ollect for hig 
“in the lijlls, of the traders who trade.with 
_& ‘t the Garrows and have their head quar ters 
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-appeal chiefly relied on are’ that the plaint- 
iff failed to prov@ thateshe lands in suit are 
part of the zemindaree settled with his an- 
cestor at the time of the decennial settle- 
ment; that the evidence shows no such 
possession die the part of thé plaintiff and 
those-through whom he claims ‘as will sup- 
port such a suit as this; that, some of the 
docimeyts put in are not proved ; and that 
much of the documentary evidence relied on, 
is not evidence at all as against ‘the defend- 
ant. a 
` As regards the objectiéa that the report 
of Collector Wroughton of the 12th February 
1788, and other similar documents of which 
there are several, cannot be read against the 
defendant, I think that as they were admit- 
ted without opposition on the part of the 
defendant in the Court below, it is too 
late now to say (if at any time it could 
have been properly said) that they are inad- 
missible, I think that all these documents 
(including the ‘decisions of the Goalpara 
and Cossyah Commissioners as tothe south- 
ern boundary of their districts) must, for 
the ‘purposes of this appeal, be considered 
to be in evidence for what they may be 
worth. At the same time I am of opinion 
_ that nothing which is contained in any.of 
them is conelusive on the defendant. So 
far as the Goalpara and Cossyah Commis- 
sioners, not content with defining the bound- 
aries of their respective districts, proceeded 
to declare what was the northern boundary 
of Shoosung, ' their declarations are clearly 
made without jurisdiction, and in excess of 
their authority, and being so, they cannot 
bind the defendant. : 


As regards the documents which weré not 
proved also, no objection was taken at the 
trial below ; and I think that they must 
néw be deemed to bein evidence, guaktum 
valeant. ° ` ae 

The general conclusions at which I arrive 
upon the facts, are not very unlike those at 
which éhe Judge appear® to arrive in the 
passages ‘of his judgment which ef Rgve 
quoted,—except that I do not find that there 
is any proof of receipt of rent orf possession 
in the ordinary sense of these terms,—and 
except that I do noć deduce that this part 
of country was segtled with the Rajah’s an- 
cestor3, as being.a portion ®of Shoosung; at 
the time of the permanent settlement. 


I have no doubt that the position of affairs 
has always been, until recently, much the 
same as is described in fhe preamble of Re- 
gulation X., 1822, viz that through encroach- 

e ° e e 


ment and aggression the zemindars of the 
adjoining Pereunnah ‘of Shoosung have 
{when they could): levied cesses of various 
kinds from. the mountaineers, by reason:of 
which a portion of the tract of country occu- 
pied by them may have come to pe considered 
to -be within- the, operation of the general 
@Begulations, as forming part of the zemindary. 
But although they may have come to be 
so Considered, it does not follow that in law 
they came to form part of the zemindary. 
Regulation X, it is to be observed,” does not 
say that,the hill tracts with which it dealt 
did in fact form part sof the adjoining 
zemindaries. . It- puts the position of the 
zemindars no higher than this that, Dy rea- 
son of the exactions levied in the neighbour- 
ing hill tracts, those tracts “‘are claimed to 
be attached” to-the zemiadaries. And there 
is nothing in the Regulation which admits 
the legality of the exactions in question : 
the words used in Section’8 are “als@ to 
“discontinue the collections by zemindars 
“or others of any cesses, tributes, or exac- 
“ tions, on whatsoever pretence the same 
“may be levied from such people.” It is 
indisputable that the tract of land now sued 
for has (like the tracts dealt with by Regu- 
lation X) long been claimed “‘ to be attached” 
to Shoosung : but the ‘plaintiff wholly fails to 
prové that it ever in fact formed part of 
that zemindary. 


That it was not originally settled at the 
time- of the decennial settlement as part of 
Shoosung, I have no doubt. It -is admitted 
that at that settlement, the northern boundary 
of the zemindary was not expressly named 
or fixed. If the foot of these Garrow hills 
was then considered to be the boundary, we 
have at once a sufficient reason why no de- 
tailed line was lnid down; inasmuch as the 
country at the foot.of ‘the hills wis then 
impenetrable jungle, which had never been 
surveyed by any one. Butif, qn the other 
hand, the Nitai river and the rivers Billi 
and Moheskhola were considered tg be the 
western, north-eastern, and eastern bounda- 
ries, it is very remarkable that they were 
not named being, gs they are, large rivers, 
whose existence must.have been &nown as 
well then as pow. It appears to Ine tliat 
ibis highly imprébable that theSe rivers would 
not have been ngmed if it had been, intended 
that- tliey should be the limits of the per- 
gunnah. . ' ' , 

I agree substantially with+Mr. Collector, 

sanfpbel? in what he says in his report of the 
15th April 1859. I think itis proved that 
the plaintiff and his ancestors have for many 
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generations (and for more than 60 years) 
levied certain cesses and imposts, whenever 
they could, ‘trom the inhabitants of these 


hills ; and that the plaintiff and his ancestors |. 


lave exercisede the right of hunting ele- 
pliants and of cutting the ajoor tree, and 
have received or exacted certain oceasional 
services from thehillmen. But in this I find 
no evidence of thé relation of landlord and 
tenant, or of proprietary right in the soil, stich 
as entitles the plaintiff to the decree which 
Be has obfained in the Court below. There 
has been no regular levy even of the tax of 
a rupee per chang, «which has been spokén of, 
orof any other impost. All payments made 
` and services rendered have been of the most 
casual description : while as regards a large 
portion of the country sued for, no ‘right 
whatever can possibly have been exercised, 
the country being in fact impenétrable, ex- 
cept to the very sparse population of hill- 
miew@who inhabit it. Pe i 

. I agree with the Judge below in the opi- 
nion that the so-called firmans are quite 
insufficient to show eitber possession or title 
to the hill-Iands as forming part of Shoosung 
and the dowl bundobust papers show, them 
as little. I agree with him also as regards 
-Collector Wroughtion’s report. 


Collector Scott from his letter in 1820 
does appear to have considered that the 
Shoosung Rajah made certain collections in 
the Garrow hills. The fifth para. of hig 
letter is the only one that is material :— 
“ The residence of the present “Rajah is at 
“ Doorgapore, on the northern bank of the 
“ Shomessury river, at the bottom of the 
“ Garrow mountains: and that particular part 
‘fof the country is inhabited by a fine hardy 
“race of independent people (the Garrows) 
“ who differ materially in manner, customs, and 
“language from the cowardly Bengalees. The 
‘introduction of a new system of canoongoe 
“or putwarée among them, I should think 
“liable to many objections, as from the en- 
“quiry whick I made on the spot in, the 
“month of January last, I am inclined to 
“think they pay ne fixed rent eithef in 
“* money opin kind to th&ir landlord.” Even 
Mr. Scot® however, it is tọ be remarked, 
found that the hillmen paig no fixed rent 
either in money or in kind. 7 


Mr. Kemp, in his report of 1854, ex- 
presses the distinct opinion that the Rajah’s 
forests (which may be-taken, in a genera) 
way, to répresent the lands now inedispute) 
are within his permanently settled estate. 
But Mr, Kemp relied much on -Collector 


Wroughton’s report: snd altogether I do 
not agree in the comelusiofis arrived at by 
him. . 

In 1858 an Assistant Commissioner of the 
Cossyah and Jyntenh hills, ʻin a suit where 
the present plaintif was defendfint and the 
Cossyah Rajah was plaintif, qecided that 
the claim there made by the latter was un- 
tenable, and declared that the Billi riser was 
the northern boundary of the Shoosung 
estates. Of this decision, all that necd be 
said, is that so far as it decided that the 
Shoosung estate extended up to the Billi 
river, it was wholly without: jurisdiction. It 
is perhaps worthy of remark, as illustrating 
the inapplicability of the ordinary procedure 
of the regular Courts to suits for the posses- 
sion of these mountain districts that, in the 
proceedings before the Assistant Commis- 
sioner of the Cossyah hills, it would seem 
that the plaintiff's cause of action or com- 
plaint was that the defendant had encroached 
to the extent of one day’s journey from east 
to west, and four day’s journey from north 


.to south. When such general terms as these 


have to be used, it is clear that tribunals 
other than the ordinary ones, are required to 
settle the merits of the various claims set 
uv. - The Assistant Commissioner’s decision, 
like the decision of the Goalpara Court, is 


‘conclusive only so far as it decides that the 


lands in question do not belongeto the dis- 
trict. lying within the jurisdiction of the 
Court which passed the decision. There is 
ng doubt, however, as to the fact tÈat the opi- 
nion of the Goalpara and Cossyah authorities 
was entirely in favor of the present plaintiff’s , 
claim, and se strong was this’ opinion that 
certain sums which had been collected in a 
portion of the district now in dispute, were 
paid over to the pisintiff on the ground cf 
his Being entitled to them, othe 


e The plaintiff has put in tertain leases 
given by him to Gibson and Tayler, 
authotizieg them to work coal, &e., in the 
hills. ‘But these Bases are no ‘evidence of 
any*thime, save that the plaintiff attempted 
to exercise rights of property in the hills. 
There is no, evidence which satisfies me 
that the &ttempt ever came to be more than 
a mere attempt, save possibly in some 
degree in the case of Gibsgn. s 


‘Among the ddtuments filed as evidence 
are some thirteen papers abl bearing -date 
in 1197 B. S. which purport to be kuboo- 
lets given to the then Rajah of Shoosung 
by different persons who had been appointed 
by him to be bhooyea or headmen of mehals 

e oe 2s i p e 
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in the hill country. ‘They are all substan- 
tially similar intheir germs, and: the follow- 
ing is a specimen :—‘‘I have giveg n kuboo- 
« Jeut for the collections of the Garrow busiees 
“lying within my division; and I will 
“ give to yeyr sircar 14 puns of cotton, 100 
« Damboos, 8 puns of cane, 1 parrot, and 
“1 rupee esalamee. Besides that, I will 
“give you l rupee on each marriage or 
« death*whenever it takes place in the family 
“ {of the Rajah of Shoosung).” 


These documents, if genuine (and although 
filed with the record, there is no evidence 
of any sort to show what thepare or whence 
they came, and their authenticity is most 
doubtful) go to prove that in 1197 various 
headmen undertook to make certain pay- 
ments ta the Shoogsung Rajah. But they do 
not show any actual exercise of any right of 
possession or of property on the part of the 
Rajah in’ the Garrow mebals. Although 
reference is made in them to collections to 
be made from the various bustees, nothing 
is said in them as to the levy of one rupee 
per chang, which is now so much relied upon, 
and which indeed is spoken to by some of 
the witnesses as a direct rent or tax paid 
by the occupants of the several changs to 
the Rajah. If these kubooleuts are genuine, 
the question may well be asked why.none of 
a more recent date are forthcoming. It is 
odd that a *number of such papers dated so 
far back as 1197 should be in existence, and 
that there shouldbe none of a more modern 
date. - 


According .to the oral testimony given 
by the witnesses who are examined for the 
plaintiff, the plaintiff is no doubt in posses- 
sion of the Garrow villages, ‘* by receiving 
from each villager „one rupee for each hold- 
ing of the resident Garrow tenants;y and 
$n addition to this, the Garrows are said to 
bring from ‘the hills, when ordered by the 
Shoosung Rajah, coals, lime-stone, and ajoor 
wood, and to catch elephants for ehisebenefit. 
Andevillages are name@ which the witnesses 
say they know render these variousepaytgents 
and services.. But ‘the statements of” the 
witnesses ire for the most part mere general 
declarations which I by no meang credit to 
their full extent. And there is nothing to 
show any detailgd or regular collection by 
the plaintiff, or the existe&ce of’any accounts 
kept by him, or.of any leases granted by 
him to Garrows. ‘True, certain, individuals 
speak of having themselves paid consider- 
able sums annually “or. being allowe@ to 
reside at Byak, But these are chiefly 


traders, not residing wholly in the Garrow 
country, but who merely went there for 
certain months of the year forthe purposes 
of trade. That payments should be made 
by them, .goes but, a smajl way towards 
proving that the inhabitants of the country 
generally paid rents. «It is evfdent from the 
statement of the witnesses tht (snve as to 
the traders who returned annually to the 
low country) there is no regular payment, 
and not necessarily any payment at all, made 
by the hillmen. There is no sign of the 
Rajah having ever enforced any payment 
or right of any kind. „While in the hills, 
the Garrows come* and go as they please, 
occupying any sppt they choose, without 
reference to the plaintiff or auy agent of his. 
That they render him certain services and 
make occasional payments of money, may be 
nevertheless true; as also it is probable that 
those payments and services are exacted 
from them whenever they venture out of 
their mountains down into the low~country 
of Shoosung. 


There remains the question whether the 
facts which I consider to be proved, the 
levying of certain cesses (such as the one 
rupee per chang) when possible, the cutting 
the ajoor tree, the hunting elephants, and 
the exacting petty services when oppor- 
tunity offers,—whether these amount to such 
a possession as in law suffices to support 
this suit, whichis in the’nature of an action 
of ejectment, so far at least as the evidence 
necessary to. support a judgment for the 
plaintiff is concerned, - 


Mr. Doyne has relied upon the language 
used by the Chief Justice in the case of 
Watson & Co. versus the Government (IIT 
Weekly Reporter, 8.) In the course of his 
judgment in-that case, after quoting certain 
passages from Domats Civil Law, the 
learned Chief Justice says :—* The exerctse 
“of such acts of ownership over jupgle lands, 
& as would ordinarily be exertised over pro- 
‘‘perty of that nature, would be evidence 
“ 8f possessio’.* Fore instance, if ite were 
“ proved that thé ghatwals were in- thes 
“habit of cuéting or preserving *the „wood, 
le‘ gathering wax ‚or wild lroney, collecting 
“stick lac, &c., this might be gvidence of 
“ acts of ownership or possession ; and those 
“who have to deal with the facts of the 
“case, must determine whether the acts were 
“ meforable to the right of property or pos- 
“ session, or acts of mere right or easement 
“ independent of po&session.” 


350 Civil 


In the rule thus enunciated, I entirely 
But having to deal with’ the 
facts of the,present case, it seems to me 
that the acts which are relied on. as evidence 
of possession sage not (to use the words of 
, the Chief Justice) “referable to the right 
of ‘property of possesston,”’ but are “acts of 
mere. right °or ensemeut independent of 


acquiesce, 


possession.” 


, I cannot’ look upon them as more thar 
Mere easements independent of possession, 
find’ them exercised over so aom- 
paratively small a portion of the whole 
surface claimed, when I find them ‘exercised 
so irregularly, so occasionally, and with such’ 
uncertaiy results. I do net consider them as 
any proof that the relation of landlord and 
tenant, in any sense of the term, exists or 
ever existed between the plaintiff and the 


when I 


inhabitants of the disputed tracts, i 


„It was argued by Mr. Doyne that the 
onus did not lie upon the plaintiff to prove 
his case; and that even if the plaintiff had 
proved nothing, he was entitled to a decree 
by reason of the form which the proceed- 
He argued that, inasmuch 
as the defendant had in the first instance 
put in no defence on the merits, but had 
merely pleaded that under Regulation X7 


ings had taken. 


1822, the, Civil Courts had no jurisdiétion, 


the High Court, when holdiug the plea to 
be ‘bad, should at once have given judg- 
ment for the plaintif. He also contended 
that the Lower Court had no right, when 
the case was remanded, to allow the defend- 
ant to file a fresh written statement and to 


raise fresh groands of defence. 


As regards the High Court’s order of 
remand, it isnot now open-to question any 
more than is that portion of the Court’s judg- 


ment which declared that the Regulation X 


of 1822 did not deprive the Civil Courts of 
If the one part 


juyisdiction in the matter, 
of the judgment could be re-opened now, 
so might the other, 5 


„Asto the fifing of a fresh written states 


ment after the remand, it may have been 
an irregularity. But thé case was not 
@decided Onetts. merits when first tried, the 
Government having relied on the one defence 
arising out of °Regulation X. 1822: the 
filing of the new written stagfement by the 
defendant was not objected to by the plaint- 
iff; and after it had been filed, the case 
was fully gone into and tried without 
objection, “upon the new issues sraiséd. 
Under these circumstgnces, if there was 
any irregularity, it has been cured, 
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_ The plaintiff having’ come-into Court, 
praying for a declezation® of his title to 
‘these landf as forming part of the per- 
‘manently settled Pergunnah of Shoosung,’ 
the onus certainly Iny,upon him to prove 
that title. And failing to prewe. it, he 
could not:be entitled to a deeree in his- 
favor. The,Government,; though? they have’ 
never admitted the plaintiffs claim ° to ° 
the extent to which it is assertéd in this 
suit, never at any time denied, aud as I 
understand. Mr. Advocate-General, do not 
deny that the plaintiff has certain rights or 
easements in or ‘over portions of the dis- 
puted district : and for ariy loss which might 
be.sustnined in respect of those rights, the 
defendant was ready .and offered to make 
compensation when acting under Regulation 
X of 1822. I fail, therefore, to see that 
there is anything inconsistent in the con- 
duct of thé Government is requiring the 
plaintiff to prove his title as laid in his 
plaint, j 


“Moreover, looking et all the circumstances 
of the case, I fail to see any thing which is 
(as argued by Mr. Doyne) either oppressive 
or unreasonable on the part of the Govern-. 
ment, in the attempt which is now being 
made to reclaim these hill tracts. The 
plaintiff, as it appears tome, is -not 
entitled to a declaration. that these tracts 
are part of Shoosung, or- that he has any 
proprietary right as zemindar, or otherwise, 
in them. And the real question. which the 
pletntiff was entitled to raise as against the 
defendant, was (as is said by the Govern- 
ment of Bengal. in its letter of the 18th 
November 1862, which .was read to us by 
Mr. Doyne) not one of disputed boundary, 
but a question as to the nature and extent 


Shoosung within the limits of the Garrow 
country. PAA 
Wha thg precise nature and extent of 
those rights are, I negd not. at present. in- 
quiree It is sufficient:thatI decide that the 
‘plaintiff has not shewn himself to be the 
proprietor or zemindar of thesə- hill lands, 
either by geasén of their having originally 
formed partof his permanently settled Per- 
gunnah of Shoosung (which is the ouly ¢itle, 
alleged in thé plaing), or by reason of his 
having enjoyed uninterrupted possession of 
them for many years. woe e 


—_— 


~ In my opinion the giecree of the Lower 
Court ought to be reversed, and the plaint: 


if’s suit ought to be dismissed with all costs 


gaat. 
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(subsequent to the remand -order) both in 
this Court and inethe Gourt below.. 


' Seton-Karr, J.—This case Has’ ®een very 
fully argued by the ‘Advocate-Genetal, ‘for 
Government,, the appellant, and by Mr. 
Doyne forel 
plaintiff, who was successful in the Court 
below. It's unnecessary for pme to set out 
at Teng¢ the facts of the case, the nature of 
the claim, or the history of the various en- 
quiries which have been made: into the 
rights of the Rajah over the territory inha- 
bited by the Garrows, decause the same 
have been fully set. forth by my brother 
Macpherson. 


`I regret that I am compelled to differ 
from him as to the result of the evidence, 
and as tosthe points which it proves in the 
Rajah’s favor. I am of opinion that the 
judgment. of the Lower Court should be, 
substantially, upheld, and that Government 
is not entitled to have that decision set ‘aside 
in its favor. i 


Jn the: first place I must begin by observ- 
ing that we ought not. to look for the same 
strict amount of proof of possession and of 
exercise of rights in the case of this wide 
and unknown territory covered, as it al- 
ways has been, with dense and unhealthy 
jungle, as we should doif we were trying a 
claim to langed properties in the heart of a 


. populous and long-settled district, or a claim 


for a house and garden, with metes and 
bounds, at’ Alipof. . 
rem § e 
The zemindaree of the Rajah of Shoosung 

was, it is admitted, settled with him at a 
peshkush jumma, that is, he paid tribute 
for his lands, and the very mention of this 
tribute is suggestive of feudal rights and of 

_ extensive possessions. I do not mean tq ley 
great stress on the fact, but, at any rite, it 
is quite certain that the northern bounda 
of the Shoosung estate had never been a 
all defined, though various Collectors appear 
to hage reported on the matter, until Mr. 
C. H. Campbell settled the case in, 1859 by 
drawing the line, -which it is the object oP the 
present suit to set aside. 2 $ 
, It-will simply be ‘necessary for® me ‘con- 
cisely to’ réview the evidence which the 
Rajah bas adduced in support of his claim, 
and which leads mè to coficlusions opposed 
to those of Mre Justice Macpherson. 


I attach .no weight tothe firmans for the 
reasons given by the Judge, except in so dur 


as one of them-mentions the supply of ajoor 


a - e 
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wood ; , this wood; it is shown: from other 
‘evidence, is found. mainly in the higher hills 
and within ,the tract now clyimed by the 
‘Rajah. -But I attach a considerable amount 
of importance to the reports pf the different 
Collectors who have reviewed, at: various 
times, the claims of tle Rajai. These re- 
ports can most properly be received, as 
evidence, for what they are worth. They 
are the deliberately expressed opinions of 
the chief revenue officials of a large and 
important district. We may asseme them 
to be based on all the information which 
could be commanded by sgrvants of Govern- 
ment placed in thet responsible situation, 
and, with the exgeption of Mr. C. H. 
Campbell; all these gentlemen port’ more 
or less in favor of the Rajah’s claims. : 


Mr. Wroughton, in 1788, stated that the 
great grandfather of the plaintiff traded with | 
the hillmen and paid the Government de- 
mand out of, or partly out of, this source. 
His report, however, is based on information 
gleaned from others. 


But Mr. Scott,-on the 26th May 1820, 
seemed disposed to admit the claim of the 
Rajah to hold his lands, not as an ordinary 
zemindar, but on peshkush or tribute. The 
Collector’ expresses ‘an opinion that the 
Garrows paid no ‘fixed rent” in money, 
or in kind, to the landlord (2. e., the Rajah), 
The gist of his letter refers to the’appoint- 
ment of a eanoongoe who, the Collector 
thought, should be- stationed -in the low 
country, -and not in the hills. But there is 
no expression of opinion ‘adverse to the 
Rajah’s collections of some ki:fd in the hills ; 
and I infer from the letter that the Collector 
wanted a canoongoe orily for the tract in 
which regular collections of “fixed rents” 
were known, 2. €., for the low countsy. 


Mr. Kemp (now Mr, Justice Kemp) when 
Collector on the 29th: of August 1854, was 
of opinion that the Rajah had Idhg enjoyed 
the right of catching elephants ine the hills 
fod forests, It is clear from this report that , 
the, settlement ,of Shoosung was made ina 
very summary manaer, aud “ without speci- 
fication of limits or villages or ruk@gh” (area). ® 
Mr. Kemp alsð relied on thé proceedings of 
the Political Assistant and Of the Commis- 
sioner, which ewill be mentioned below, as 
showing that at all events one of the vil- 
lages claimed’ by the Rajah n the hills, be- 
donged tó Pergunnah Shoosung. | This pro- 
ceeding’ of the Political Assistant in the 
Cossyah Hills is daged the 18thof July 
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1839, and it shows that, in a dispute between 
the Cossyah and the Shoosung Rajahs, the 
boundary of;the former Rajah was defined 
with accuracy, and was admitted by tlie 
Cossyah Rajah .as correct. It is urged that 
the Political Assistant had no authority tó 
define the boundary vf the Shoosung terri- 
tory, though he might define the Cossyah 
boundary. This may be, but his proceed- 
ings show clearly that at that time the Shoo- 
sung Rajah was collecting or exercising 
some show of authority, so far in the ingerior 
of the Garrow hills that he actually reached 
the part over whic} the Cossyah Rajah hud 
a claim. The view tiken by the Political 
Assistant was upheld by, the Commissioner 
on the “17% March 1841, and it is evidence 
that after as full an enquiry as was possible, 
in, which the Collector of Mymensingh took 
part, - certain mouzahs,. being -likhon and 
others, were released from the Government 
claim and were left in possession of the 
plaintiff. oo 

The Collector of Mymensingh in 1837 
(September 27th) was of the same opinion ; 
and he held-it proved from depositions of 
witnesses and`other papers that the: Rajah 
had been in possession of what he then 
claimed for four generations. The Collect- 
or, moreover, explains that mouzahs in the 
hills bore different names, becanse they took 
the name of the headman for the time 
-being. ' “ 
`“ The same remarks apply to the proceed- 
ings of the authorities of Goalpara. 

Mr. Campbell’s review and settlement of the 
boundary in 1859 is no doubt very elaborate 
and exhaustive. But even he does not 
appear to deny that the Rajah had exercised, 
at some time, certain privileges in the hills ; 
and his decision as to the correct boundary 
seems based on a consideration that the hills 
and forests cannot bea part of the estate 
settled with the Rajah at the permanent, 
settlement. “The Board of Revenue, without 
giving Sy enone: simply affirmed the view 
taken by Mre Campbell. e 
` There is also evidence to show that'the 
Rajah gave leases ef quatifes of ‘lime ànd 
‘coals in ¢his tract to Europeans, Messrs. 
Gibgon ed W. Tayler, though there js little 
to show that the same quarries were successe 
‘fully worked. But it is quite certain that 
the Rajah dealt with these “matters as one 
“who could. give a title, and that European 
‘gentlemen were, found to accept grants and 
, leases from him on his own terms, and that 
a case wase instituted about these quarries 
in which Mr. Gibson fvas concerned. 





The oral evidence is that of some 20 wit- 
nesses who, depose cepsistently and fully to 
various nets of trade and collection and ele- 
phant-catching on the part of the Rajah, and 
to tribute paid by the Garrows in the” shape 
of parrots, mynahs (birds), wax} dronsy, bam- 
boos, &c., and one rupee per chang, or house. 
These acts have been performed, and this 
sort of tribute paid, according to all the wit- 
nesses’ statements, for ns long as* they can 
remember. 


I agree,with the estimate of this evidence 
formed by the Jyfdge, and I see no reason 
‘to discredit- it, as that of either tutored, 
imcompeteut, or ignorant witnesses. The 
witnesses are obviously in a position to speak 
with certainty on the subject. Several of 
them trade in the hills, and have resiged there 
for such portions of the years, as residence 
in such places is possible, or have paid rents 
to the Rajah as their fathers did before them, 
or have assisted in catching elephants. I 
think that it is impossible to require, at the 
hands of the Rajah, detailed accounts of 
regular collections of such dues made under 
considerable impediments, and probably at 
intervals, and in a country of that wooded 
and impervious character which the whole 
body of evidence, as well as historical notoriety, 
shows it to be. I agree, however, with my 
brother Macpherson,. in thinking it remark- 
able that kubooleuts, some 12 or 13 in number, 
should be forthcoming for the collection of - 
rents in the hills from the Garrowsin the years 
1196 and 1197, and for no shbsequent 
years. But this fact will not, in my mind, 
discredit the Rajah’s other evidence. 


in fact, the*whole of the evidence, docu- 
mentary and oral, proves sufficiently to my 
thinking that the Rajah of Shoosung for 
generations, and possibly from time im- 
membrial, has exercised in the tract of 
country from which he is now. cut off by 
the line drawn by Government in 1859, n 
right partly feudal, and subject to fluctua- 
tions.and impedimenjs ; and that evidence, 
looking to the nature of the suit, is both 
credible *and is sufficient to establish his 
claim. 


7 g 
The ‘Government has not seriously 
attempted to displace or rebut this evidęucé 
or to addtuge any things but some orál 
evidence which is “insignificant, to the effect 
that the . Rajah had no rights in the tract 
in question, and the Government does not 
assert that any third person is entitled 
to* rights which the Rajah is unjustly 
claiming, In reality, the proceedings of 
oe e ` e 
e 
e ° 
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the Government are almost an admission 
that the Rajah did ex®fcise certain rights 
in a tract of country, from which, for certain 
reasons, it was desirable to exclude him 
by fixing a boundary for the first time in 
1859. © °° : 

Ido notin fact, understand that my 
learned brother Macpherson doibts, discred- 
its, or fnpugns the evidence in any very 
material point, or that he takes a really 
different view of it, as mere evidence, from 
that which I take. I gather that his judg- 
ment, adverse to the Rajab§ is based on a 
consideration of the weak ahd uncertain 
character of these rights; that he holds them 
to be mere easements or privileges, possibly 
usurped, and certainly exercised with irregu- 
larity, and that the evidence are not sufi- 
cient or precise enough to establish the claim 
on the sure and solid footing on which it 
should be established in order to call for the 
aid of a judicial tribunal in its enforcement. 


He endorses, as I interpret him, the con- 
tention of Mr. Advocate-General that the 
evidence. establishes a mere feudal supe- 
riority, and not the relation of landlord and 
tenant. 


But, as I stated at the commencement of 
my judgment, I think the chief points for 
our consideration are, whether the evidence 
is of the character and weight which we 
should look for in support of a claim of this 
kind, though it might not support a claim to 
a zemindary, or to a house and lauds, in the 
settled provinces ; whether the plaintiff has 
not proved all that was, or could be, expect- 
ed of him ; and whether he has not a right, 
on that evidence, .to call on the Courts to 
remove the line arbitrarily drawn for the 
first time in 1859, and to allow him to exer- 
cise his rights of catching elephants, reéeiv- 
ing tributes of honey, wax, birds, apes, and 
such products of the forests, and of levying 
a rupee on the few and scattered changs 
that may be found in the localify, just as 
he aug his father have done for, the laş 80 
or 90 years. . oe 


My opinion, after mach consideration, is 
that these questions ought to be answered 
in the affirmative ; that the Rajah could not 
have® produced any evidence differing: much 
in kind from what he has groduded, though 
possibly he might have given more detailed 
evidence of the same kind, or have filed 
collection papers; that there is nothing, 
except political convenience, to support aad 
justify the proeeedings of the Collector in 
1859 ; and that a decree should pass in the 

e 
.. ' bg 
e 
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Rajah’s favor affirming the decision of the 
Judge, and allowing the Rajah to go on 
sollecting in the tract in question as hitherto. 
Even if it be conceded for Government 
that the Rajah has not shown, by precise 
and documentary evidence, that this bill 
tract actually formed part of the assets of 
is estate at the perpetual settlement, I 
would still say that he has shown a pre- 
scriptive right to collect in, and receive 
tribute from, the tract in question, and that 
the Government, in opposition to the case 
which he has set up, has shown literally 
nothing to debar him from the future 
exercise of. those rights. 


I would simply confirm the jfdgmont of 


the Lower Court, and declare the Rajah’ 


entitled to the privileges and dues which 
he has always enjoyed till a recent date. It 
is obvious that the collection of these cesses, 
however primitive, irregular, and uncertain, 
may form an important part of the plaintiff’s 
income. It would, no doubt, be satisfactory 
if, by any means an arrafgement could be 
come to between the -Government and the 
Rajah, by which the latter were to receive a 
compensation for abandoning claims which 
may possibly lead to disputes and disturbances 
with the savage tribes: of the Garrows, 
These, however, are. political questions. 
Dealing with the case as a judicial tri- 
bunal ought to deal with it, I have only 
to say that I think the judgment ought to 
be affirmed substantially, and the appeal 
“dismissed with costs. À 


As we differ in effect, the Coprt’s decision 


must be that the appeal of. the Government 
be dismissed with costs, ` 


The 18th August 1867. e 
Present: 
The Hon’ble F. B. Kemp and Fs A. Glover, 
Judges. s 
Limitation—Sections 5 ang 6 Act VI 
(B. C.) 186Z2—Suit for accrued rent. 
Case No. 786 of e1867 under Act X of 1859. 


aN 


Special Appeal from a decision passed by æ 


the Judge ofs Purneah, dated “the 25th 
o January 18@7, affirming a decision 

passed by the, Assistant Collector of that 

District, dated the 25th August 1866. 


Shaikh Ahmed Hossein (Plaintiff) 


. ` Appellant, ° 
i versus 
Shaikh Keramfit (Defendant) 
Respondent. e 
. . 5 ; 


854 Civil 


Babéos Sreenath Banerjee and Poorno 
Chunder Shome for Appellant. 


Baboo Goopeenauth Mookerjee 
. gr Respondent. a ad 
Section 6 Act. VI (B. C.) of 1862 refers to the period 
within which suits on account of rent which has accrued 
prior to the date of deposit under Section 5 may be 
brought; not to suits for rent at an enhanced rate afte: 
notice, A 
Kemp J.—Tuis wasan suit for the fent 
of 1273, at an enhanced rate after service 
of notice. Both the Courts below bave held 
that the plaintiff, special appellants’ suit is 
beyond time, because it was not brought 
within six months from the date of the 
serviceeofynotice under Section 5 Act VI 
.of 1862 Bengal Council. f 


The Lower Courts have wholly mis- 
understood the Act quoted by them, Section 
5 refers,to deposits by tenants of the rent, 
which they may consider to be the full 
amount of rent due from them, and Section 6 
Act VI of 1862 refers to the period 
within which suits on account of rent which 
has accrued prior. to, the date of deposit 
under Section 5 must be brought. 


' Now the present suit is not for rent which 
‘has. acerued,. but has- for its. object the 
enhancement of the jumma payable: hitherto 
by the defendant; and the question for 
trial is -whether the -defendant’s tenure: is 
liable to enhancement or not, and this is 
what the tenant understood the suit to be. 

* The deposit under Section 5 is to save the 


ryot from interest and costs if it be found’ 


that he has deposited what was properly 
due from.him, or at all events to the.extent 
of the sum so deposited. - . i 


Remand for trial. 


The 13th August 1867. 
` Present.: 


The Hen’ble C. P. Hobhouse and t 


Dwarkanath Mitter, Judges. 
Pleas.— Oral examin&fion —Issués— 
e. . Section 139 Act VIII. 1859—Pro- 
’ ceqdurt— Jurisdiction- Proprietary 
title and under-tenangy. ° 


e Case No. 657 of L867. 


Special Appeal from a decision’ passed by 
- ` Baboo Modhoo Kudun Ghose, Principal 
Sudder Ameen of Chittagong, dated the 
Tth January 1867, affirming a* dectsion 
passed by Moulvie,Syud Nuseerooddeen 


Ahmed, Moonsiff of Sundeep, dated, the | 


22nd March 1866. ° Lae 
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Kobeeroodden Ahmed (one of the Defend- 
7 et ants) “Appellant, 


versus 


Nyan Bibee and others (Plaintiffs) 
Respondents. £ 


Moulvie Qyud Murhumut Hbssein fo 
Appellant. s 


e 
e . 
No one for Respondents. 

A Court cannot refuse to enquire into a plea set, up 
by a plaigtiff’s pleaders in reply to questions put them 
by the Court, although euch plea was not advanced in the 
original plaint. Sectfon 189 Code of Civil Procedure 
authorizes a Covfrt to frame issues on allegations collect- 
ed from the oral examination of parties or their plead~ 
érs, notwithstanding discrepancy between these allega- 
tions and the written pleadings, F 


Proper procedure pointed out in a suit for recovery’ of 
possession of certain lands on an allegation of illegal 
dispossession, where defendant sets up a superior title 
as proprietor against the allegation of a similar title on 
the part of plaintiff. If defendant in such a case estab- 
lishes his better title as a landlord, then plaintiff cannot, 
in a Civil Court, succeed on the title of an under- 
tenant. 

Miter, 7.—Tauis was a suit instituted by 
the plaintiff, now special respondent, for 
recovering possession of certain Jands, on 
the ground that the defendant,- special 
appellant, had illegally dispossessed her of 
the same in the year 1263. She having 
failed, however, to disclose hor title in the 
original plaint filed by her, the Moonsiff of 
Sundeep, who tried the case in, the first in- 
stance, put certain questions to her pleaders, 
and the latter gave a reply in writing stating 
that the lands in suit had bBen purchased some 
time ago by her husband Mahomed Fazil from 
the proprietors of the talook in which they 
were situateg, The special appellant in his 
written statement pleaded among ‘other mat- 
ters.that he was the owner of the talook by 
purchase from the former holders thereof ; 
tha$ the husband of the special respondept 
held the lands some time ago under a 

ekubooleut executed by him in favor of the 
special appellant ; that the special appel- 
lant RadShever ejected the respondent, but 
„that her husband Raving absconded and loft 
thg*lan@s, the special appellant had taken 
possession of the same by virtue of his 
rights as taleoxdar. Various issues were Inid 
down by the Moonsiff regarding the question 
of title and possession ; and after going into 
the evidenge produced bø- the parties with 
reference to the Same, he gave a decree to 
the special respondent in fëll. On appeal 
the Principal Sudder Ameen of Chittagong 
has confirmed this decree, but upon entirely 
different grounds. ° The Principal Sudder 
Ameen holds -that the- special respondent 
heving faded to advance her plea of pur- 


‘e 


- 
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chase in “her original plaint, the Toni could: 


not give her® a fi&cree upon that 
ground; but that the special -appellant 
having adnfitted that her husband wag in 


’ possession aa tenant, and having failed’ at 


the same etime to prove “his _, plea ' of 
relinquishment, the special _respondent 
was entitled to recover the lands and to 
hold them as a tenant. In special appeal I am 
clearly of opinion that this case`must be 
sent back to the Lower Appellate Court . for 


a proper investigation. The decision of the 


. Principal Sudder Ameen, as it stands, is 


clearly erroneous. The special respondent 
cannot recover possession of the lands in 
suit asatenant of the special appellant, 
when she had never put that forward as ‘the 
basis of her claim. Nor is the Principal 
Sudder Ameen right, as it appears to me, in 
refusing to enquire into the plea of pur- 
chase set up by the pleaders of the. -spécial 
respondent in their reply to the. questions 
put to them by the Court of first’ instance. 
By the provisions of Section 189 of the 
Procedure Uode, the Court is expressly 
authorized to frame the issues in the cause 
from the “ allegations of fact which git 
collects from the oral examination of the 
parties or their pleaders,” any discrepancy 
between these facts and the allegatfons made 
by them-in their written pleadings notwith- 
efandifig. Ido not mean to say that ghere 
was any such difference or variation in the 
present case ; but even if there were, this wa’ 
nothing to prevent the Principal Budder 
Ameeh from going into the plea’ of Parghase 
raised by the pleaders for the special resp§nd- 
ent, and decided in her favor by the Court of 
first instance. 
the froper mode i in which this case “ought to 
be investigated.” The fist point to be 


I. wish also to point out 
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showing that -she was illegally dispossessed 
by, the special appellant as alleged by her 
fo: her plaint, and further that she or the 
patty through whom she élaims, was in 
possession of the lands in suit .for a period . 


eo ‘12 years and upwards befote the date 


of such ejectment, she would be clearly 
entitled? to a verdict, unless the special 
appellant: can show that this possession 
was" held: in the capacity ofa tenant 
under himself or under his predecessor. 
This principle is clearly recognised in a 
decision of this Court reporte® fi In page 
261, Volume V, Weekly Reporter, as algo 
inan -elaborate judgment passed by Sir 
Lawrence*Peel, O. J. with special reference 
to the law regarding landed property in the 
mofussil; reported in page 70, Boulnois’ 
Reports, Volume I. Tf, on the other hand, the 
special - respondent is not competent to 
prove- -that her possession extended over 
a -period of 12 years, but the illegsl 
ejectment is established, the defendant, 


to’ ‘prove his title. If he fails to do 50, 
the special respondent would be entitled to 
a decree. If, however, he succeeds in‘ 
proving his title, the special respondent is 
then to be called upon to prove a superior 
one which in this case is the title ‘by priar 
purchase put forward on her behalf by her 
pleaders in the Court below. .If she 
succeeds in proving this allegation of 
purchase, she would be entitledsto a decree ; 
but if, on tho other hand, she fails. to do so, 
ber suit ought to be dismissél. “See vu 
Weekly Repoxter, pp. 174. I would, 
therefore, remand *this case to, ethe Lower, 
Appellate Count to retry, it witireferenco” 
“0 the foregoing remarks. ° 


Hobhouse, 2—1 concur. I observe that 


enquired into œ the truth or otherwise of} special appellant has admitted that, in some 


the particular cause of action upon which 
the special respondent %has come into Cofrt. 


If the special respondent can succeed in 


scagacity or other, special respondents were 
in occupation of, the lands in dispute; and 
that though - -special appellant has alleged 
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Baboos Woomesh Chundgr Banerjee and 
Kalça Mohun Poss for Appellant. : 
Baboos Onookool Chunder Mookerjee, Ro-` 
mesh Chunder Mitter, Sreenath Banerjee, 
and Anund Chunder Ghosal for 
Respondent. 5 


that special respondents relinquished the 
said lands, yet that it has peen found as 
à fact bythe Lower Appellate Court that 
this relinquishttent is not proved. ` 











E It séems tò me, therefore, to follow, that, 
if special respondents haye been in oceu- 
patton of the lands at any time within’ re 
years before suit, so as to give the ‘Court?s 
jurisdiction, then primé facie special appel- 
lant’s ouster of special respondents: ‘must 
be considered .to have been an illegal ouster, 
and speist» respondents “would be entitled 
to be put again in possession. i 


The fiading ef ẹ Lower Appellate Court pronouncing, 
' on evidence, on the genuineness of a deed on the *pro-~ 
duction of a copy (the original having bean 1é8t) is not 
open to interference in special appeal. 


One of the defendants to a suit having relied on the . 
, Validity of a-hibanamah and a will, the former of which 
was alone contested below by the plaintiff, the Lower 
Court was right in no? trying the issueas to the will 
which was one eraised between co-defendants, and the 
plaintiff was not allowed to contest that point in special 
appeal, * 


Glover, J.—Txegecompanying family tree 
a will explain the pleadings in this case i— 
But tho special appellant sets up a 
superior title as proprietor against the 
allegation of a similar title on the part 
of special respondents ; and of course if 
special appellatit should prove that he has 
‘the better title, and the barden of proof is 
upon special appellant first, then he will 
be entitled to retain possession. 


} 


died childless, 1268, 


muttee. Kisto Kishore Roy 


(widow.) 


I observe that, if-special appellant should | 
establish his better title as landlord, then 
special respondents cannot in this, the Civil 

e Court, succeed on the title of an under- 
tenant. l A 


? 


Raj K@omar. 
Plaintif. 
° 





. *The 14th August 1867. 
Bat, l Present: . 
The Hon’ble F. B. Kemp and F, A. Glover, 
a Judges, Ao Sa 
Genuineness of deed on production of 
topy—Issue between co-defendants. 
Ne œ Cage No. 806 of 1867. 


Special Appeal from a decision passed, by 
© Moulvie Nazirooddeen dahomed, Prin- 
cipal Sydder Ameer? of Dacca, dated 
. the 15d January 1867, affirming a deci- 
ston passed by Baboo Mehesh Chundes 
Shome, Sudder Ameen of that District, ; 
dated the 31st March 1866... - e f 
Bhugwan Chunder Banerjee (Plaintiff) The plaintiff claims the ancestral property 
i . Appellant, ,| heretofore held by Pitambur Roy, as heir of 
x e > j|his uncle Kisto Kishore, who succeeded on - 
eae i ; his father’s death; %nd on- whose demise, 
, Sreemuttee Dukhin® Debia (Defendant) . | Umbika Debia, plaintiff's grandmother, took 
Respondent. oo ‘| with a lifeginterest. Umbika Debia being 


Pitambur Roy-Umbika Debia 








. 


| : 
Risto drones, Chundrabullee.~ Sree 


° 
r PS 
Dukhing”Mon Mohun 
father, 


Debia (widow) died before his 


Pefendant, 
e 


VETSUS 
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now dead, plainijff claims the property as 
preferential heir, allegitg .that @fhis two 
surviving aunts, Kisto Monee isa childless 
widow, and Sreemuttee, though married, has 
no children, and consequently no right to in- 
herit, ° 

The defendant.Dukhina Dgbig, widow of 
Pitambu’s eldest son, alleges that the pro- 
perty in suit passed by deed of gift to 
Umbika Debia from ‘ther husband Pitambur, 
and that Umbika, on her death, bequeathed 
it to ber by will. >  «, i 

The Court of first instance found both 
hibanamah and will genuine, and dismiss- 
-ed the plaintifi’s suit. 


‘The Principal Sudder Ameen, however, 
only pronounced on the hiba which he 
considered proved, and holding that opinion, 
thought it unvecessary to give any opinion 
upon the will’ as it concerned two of the 
co-defendants Dukhina Debia and Sreemuttee 
only. 


a 


It is urged in special appeal— 

(1). That the hibanamah produced by 
the special respondent is only a copy, the 
original of which has not been accounted 
for, and is, therefore, no legal evidence of 
the gift ; and 


(2) That the Principal Sudder Ameén 
should have found as to the genuineness of 
the will. 

With régard td? the first objection, we 
observe that thé Principal Sudder Ameen 
appears from his judgment to have been 
satisfied that the original hibanamah was 
lost, and to have, therefore, received the 
copy as evidence. This he was fully justiged 
in doing, and his decision on the point is 
npt appealable. 


As to the copy itself, the special appellant 
contends that the very appearance of thé 
deed shows it to be fabricated, far ig pur- 
ports to be signed by Kitambur by a go- 
mashtah, and not by Pitambur himself, 
whilst a duplicate procured from the ReBSis- 
try office has Pitambur’s own signature 
upon it. . ” e 

We do not see how the fact that the copy 
of the hiba filed, by the defendant purports 
to be signed by the gdmashtah for the 
donor, and not,by the donor, can affect the 
genuineness of the deed of gift itself, if that 
deed be otherwise proved. The. utmost it 
would show would be *that the copy was 
incorrectly taken,-and the special: appellant 
himself has cleared up all. doubts. on this 

e 


"Lower 


point’ by producing on his own account a 
duplicate of, the. original hiba from the 
Registry office in which Pitambur’s signa- 
ture appears ; ‘and it has been found by both 
Courts that the ĉustom in the 
Registry offices, whenea donor was absent, - 
-was that his mooktear should sign his prin- 
hipal’s name in the copy. This may or may 
notebe so, but the enquiry satisfied the Prin- 
cipal Sudder Ameen of the good faith of 
the parties propounding the deed, e 


But besides this, the special appellant’s 
own witnesses, six in number, have deposed 
to the fact that Pitambur did give this pro- 
perty to his wife Umbika Debia ilst all 
the zemindary papers, kuboolevts, receipts, 
lowazima, &c., were in Umbika’s’ name, 
and in the Principal Sudder Ameen's opi- 
nion proyed her ‘ownership. Tiere were, 
besides, documents by which Umbika Debia 
had, during her life-time, made certain 
alienations of portions of the property, 
signed as witnesses by various members of 
the family, which showed that they at least 
considered the deed of gift genuine. . - 


So that whatever doubt might have been 
raised by the fact of the deed of gift being 
signed by a gomashtah, has been done away 
with by the special appellant's own wit- 
nesses and by the duplicate of the hiba- 
namah taken from the Registry office, as 
well as by the strong array of evidence 
above noted. 


At all events the Principal Sudder 
Ameen’s decision is a finding of fact on evi- 
dence, with which there is nọ interference 
possible in special appeal.. , . 

Then as to the will. It is contended that 
granting the hibanamah to be genuine, the 
property would, unless divested by will, 
descend from Umbika Debia to her grandson 
Raj Coomar to the exclusion of his aunts, 
Kisto Monee and Sreemutteé,.and thitt 
therefore it was absolutely necessary far the 
Rrincipal Sudde¥ Ameen to’ Gnd, whether 
or no the will was genuine. Co 

This objectiof was net, we observe, taken - 
below. The plaintff’s objectionethen wase» 
that Umbika bad only a life-intétst,, and 
was not capable of alienating the property, 
There was no dispute as to the genuineness 
of the will on the part of the plaintiff. The 
dispute on this head was between two of 
the aunts, and. the Principal Sudder Ameen 
Tuled that the issue being betwee two co- 
defendants in the suit, he could not raise 
nor try ‘it, the special® appellant not having 
any interest. sl `. 
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~ We think that the Principal Sudder 
Ameen was right on this point, and that in 
any case, proof of the hibaramah would 
dispose of the present suit ; for if the pro- 
perty became Umbika Debia’ s own by that 
, deed, it would not, in the ordinary course of 





* descent, go go the special appellant, but to} 


iis aunt Sreemuttee who is married andi 
like]y to have male issues: Vide Vyavasta 
Durpana, Volume IT, page 786., 

We see therefore, no reason to interfere 
with the Principal Sudder Ameen’s decfsion, 
and dismiss the speçial appeal with costs. 


ans > 
, The 14th August 1867. 
Present : 


Tho. Hon’ble W. S. Seton-Karr and - 
Dwarkanath Mitter, Judges. 


Attachment in execution —Claim of) 


- third party—Sections 246 and 343 
Code Civil Procedure—ZLimitation. 


i Case No. 629 of 1867. - 

Special Appeal from a decision passed by 

‘the Judge of Rajshahye, dated the 5th 

January 1867,. reversing a decree of the 

Principal Sudder.Amen of that District, 
dated te 18th May 1866. 

Nito Kalee Debee (one of the Defendants) 
Appellant, 


f VETSUS 
Kripanath Roy (Plaintiff) Respondent. 


Baboos Sreenath Doss and Mohinee Mohun 
Roy for Appellant. 


Baboo Onookool Chunder Mookerjee for 
Respondent. 


Whereea Civil Court attaches immoveable property 
for sale in execution of a decree, and a third party 
comes forward and claims a portion, the Court need 
not, under Section 246 Code of Civil Procedure, hold 
amy inquiry. jn? the matter. The claimant should be 
treated as a defendant, and his procfs used as they bear 


upon the gestion whether the judgment- -debtor is in’ 


possession. e 
A third party is not bound to go and urge his claim 


. to a property advertized for salesi execution, or të sue- 


within one year from the date of delivery to the auc- 
om tton-purehigg T. . 

Mitter, J—ady February 4862 thé rights 
and interests of one Prannath Roy in a 
certain mehal called Holo8dghur Oghyra, 
bearing No. 89 on the Collector’s towjee, 
were attached for sale by the Moonsiff of 
Pubna ine execution of a decree.. Sooruf 
Monee Debia, wife of the judgment-debtor, 
appeared before that officer and laid claim to 
“173 gundahs of the nehal, alleging that | 
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she had obtained the same by a deed 
of sale from one Recjoy*Kanth’ Bagchee, 
and a.de@d of gift from her husband’s aunt 
Koroona Moyee Debie. On the 28th of, 
the said month, the Moonsiff held a pro- 
ceeding, whereby he allowed thie claim and, 
directed the 174 gundahs therein included 
to be exempteg from the sale. Thconsistent- 
ly, however, with this order, the rights ‘and 
interests of the judgment- debtor in the 
entire mehal, without teservation or deduc- 
tion, were actually ; put up for sale, and 
purchased by the gpecial appellant before us. 
Sooroj Monee has-now sued the special 


| appellant for recovering possession of certain 


specified shares in several villages in this 
mehal, as is distinctly admitted by her in her 
own plaint. The Principal Sudder Ameen 
of Rajshahye, who tried this case in the 
first instance, dismisséd the entire suit, hold- 
ing that the deeds put forward by the, 
plaintiff were concocted by her husband, with 
a view to defeat the rights of his creditors. 
On appeal the .Judge has decreed the 
claim for 174 gundahs, holding that the 
defendant, special appellant, could not con- 
test. the right of the- plaintiff, special, re- 
spondent, with reference to the same in 
consequence of the Moonsiff’s proceeding 
above referred to. The remainder of tha 
claim has been disallowed upon the ground 
that the special respondent having failed to 
appear in the execution department, and 
more than a year having glapsed from the 
dgte of delivery of possession to the auction- 
purchaser, her present suit could not be 
permitted to go on. Both parties have come 
to us in dissatisfaction of this judgment, 
the defendant in the ordinary way, and the 
plaintiff under Section 348 of the Procedure 
Code. 


Without going specifically into ie. saves 
al grounds: urged before us by the defend- 
‘ant, special appellant, we are clearly of opi- 
nion ¢hat the Judge’s order, with regard to 
these 173 gundahs, must be 'reverseda The 
certtficaśe of sale granted to the special ap- 
pellant shows conclusively that the Court 
had sold to him all the rights and interests 
of the jitdgment- debtor in the mehal. The 
proceeding of the Moonsiff above referred to, 
was clearly illegal from thg beginning to the 
end. He had at#ached a certain mehal for 
sale. A third party came forward with.a 
claim relating to œ portion of the mehal, 
without stating whether the judgment- 
débtor had or had %ot any interest in the 
remainder. Under such circumstances, the 
Moonsiff, if he had attended to sane povi- 


e e 
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sions of Section 246, might have at’ once 
perceived that it was ‘fot-at all,pecessary 
for him to hold any enquiry into the matter. 
Instead of doing this, he proceeded: to hold 
an investigation which is clearly opposed to 
* the express ‘wording of the law. If any 
investigation, was necessary, the matter 
which he ought to have enqu@rétl into was 
whether the judgment-debtor was directly 
or indirectly in the enjoyment of the rents 
and profits of the mehal advertised for sale. 
Whether the claim preferred by the third 
party was a good one or- # bad one, was not 
the matter directly in issue * before him. 
Tho claimant is required to be trented asa 
defendant, and his proofs are to be made 
use of so far as they bear upon- the only 
enquiry before the Court, namely, whether 
the judgtent-debtor is in possession, actual 
or constructive. The order which the 
Moonsiff was competent to pass, depended 
entirely upon the result of such enquiry, 
and it could only be either for releasing the 
property from attachment; or for disallowing 
the claim on the ground that the debtor had 
such rights and interests as could be sold 
in execution of a decree. The order passed 
by the Moonsiff for allowing the claim, and 
at the same time directing 173 gundahs only 
to be exempted from the sale was clearly 
illegal. Such a proceeding cannot affect the 
rights of the’ special appellant, who has pur- 
chased all the right, title, and interest of the 
judgment-gdebtor in the mehal in question ; 
and hé is in every respect competent to call 
upon the special respondent 
the title upon which she has come into 
Court. b 


’ With reference to the objection taken by | 


the special respondént under Section 348, 
we aresequally clear in our opinion thaj the 
Judge’s decision is erroneous in law. There 
is no law which renders it compulsory on q 
third party to go and urge his claim to a pro- 
perty advertised for sale in the exeeution de- 
partment, notis there arty law in force to 
render it obligatory on him to sue whit? one 
year from the date of delivery of possession 
to the auction-purchaser. It matters very 
little that the special respondent had preferred 
aclain for 17} gundahs of the mehal, and 
not for the remainder involved in, her present 
suit. This may raise a s&ong presumption 
of fraud agains her, but it cannot deprive 
her of her legal rights if ‘she has any, and 
if she has come within the period prescribed 
bythe law, which in fhis particular case’is 
12' years from the date of the cause: of 
action, : S ig AA 
. j e 
e.. 


$ 


REPORTE R. 
e. 


It were better if the Judge had expressed 
himself more positively on the merits of the 
ease. In one part of the judgment he says 
that he agrees with. the Principal Sudder 
Ameen in holding that the various titles set 
up by the respondent swere all. fraudulent, 
pt in another part of it he sayshat it was 

ot necessary for him to determine this 

question. We are, therefore, obliged toere- 
mand this case to him'to be tried upon the 
merits with reference to the foregoing re- 
marks. ee 

Seton-Karr, J.—I coneur. I think the 
Judge should first ffnd distinctly whether 
the transactions alluded to are true gr false. 
If he is clearly of opinion that they are un- 
reat or fraudulent, there would-be an end of 
the case. Our present judgment merely 
has the effect of setting aside the Judge’s 
decree in plaintiff’s favor for 17} gundahs 
of the property, and of leaving him to find 
distinctly whether the plaintiff's title is 
worth any thing. - 
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The 14th August 1867. 
Present : 
The How’ble L. S. Jackson and 
_ ©. P. Hobhouse, Judges. 
Salo in execution—Keeping decree in 
force. 
Case No. 69 of 1867. 


to prove | M iscellaneous Appeal from an order passed 


by the Judge of West Burdwan, dated 
the 28th November 1866, reversing an 
order passed -by the Principal Sudder 
Ameen of that District, dated the 10th 

February 1866, š 
The Maharajah of Burdwan (Decree-holder) 
Appellant, 


versus e 


Luckee Monee Debee and otherg (J ftdgment- 
a debtors) Respondents. 


- Balmo Jugodanund Hookerjee for Appellant. 
Baboo Kalee Mohun Doss for Ré@yondents. 


Wheresthere is a Sale in execution, the latest Act of 
tee decree-holder @o keep his decreo“n force is the sale 
which took place at his instance, not the confirmation 
of the sale. e s 

Jackson, J.—I am of opinion that, inthe 
case before us, the decision of the Judge 
belaw was right. ° ; 

If there had been a petition presented on 
the part of the judgħent-debtor impugning 
the regularity of tlfe sale or of the proceed- 


. ¥ "s e . . Š 
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ings before sale, and if the decree-holder kad 
appeared to rebut such petition, then I 
think that he would have been*taking a proe 
ceeding to keep his degree in force, or to en- 
force his decreé ; but inasmuch as the sale 
took place, and no objection was afterwards 
presented, then I think that the confirmatio 
of the sale was merely a formal proceeding’ 
with which the creditor had nothing -to,do, 
and that consequently in these proceedings, 
the veryelatest act which can be said to have 
‘been done by the decree-holder. to effforce 
his decree, must be the sale which took place 
at, his instance by the Gourt. Consequently, 
I think that the Judge was right, and that 
the spe@i#® appeal must be dismissed with 
costs. | ż 


desd of gift conveying the entire right and 
interest in,certain Bfhded property to ‘him- 
self ; at that under such pretended title, he 
had granted certain leases, including the dur- 
mokururee to the présent special appellants. 
The parties holding under these various 
leases were parties to the suit, and in especial 
the presentaSpellants were parties, and the 
plaintiffs sought to have the dur-mokururee 
granted to them set aside by a decree of 
Court, The case after a partial decree before 
the Sudder-Ameen came to the Court of the 
Principal Suddere‘Ameen of Gya, who gave 
the plaintiff a decree for all that they 
sought in their plaint, and that decision was 
affirmed on special appeal by the High Court. 
In executing the decree, the plaintiffs have 
applied for khas or immediate posgession. of 
the lands in dispute, and this has been allowed 
by .the Court below, ousting thereby the 
present special appellants the dur-mokurur- 
eedars. ‘The latter, however, contend that 
‘| the effect of the decree was to restore the 
plaintiff only to the proprietory right in the 
mouzahs, and that their dur-mokururee did 
not necessarily fall,-and they urge that, in 
the case of Nowrungee Lall, who held a 
ticca lease of part of the same lands, the 
plaintiffs have not been allowed to dispossess 
him, but an enquiry has been ordered whe- 
ther the lease to him was granted and taken 
boné fide, and whether he cann8t.be allowed 
to maintain possession for the term of his 
lease. It seems tome that, whatever the 
grounds may have been for making this 
order in favor of Nowrungee Lall, they will 
not apply to the present special appellants. 
Nowrungeo Ball held a lease for a limited 
term which had -been granted by. the defend- 
ant Mungulpoori in the exercise of . his 
authority as manager. - It may very well be 
that the granting of a lease for a term would 
be an act within the authority of the manager 
-Pfor the benefit of the co-sharers, but it is 
quita djfferent thing if a manager, alleging 
himself to be the, proprietor. under a pre- 
tenged deed of gift, should grant a feaso in 
p&petuity. That is clearly an act beyond 
the powers of a manager, and moreover, this 
document itgelf, the dur-mokururee, was ex- 
pressly brought into question in the suit, 
and the decree of the Principal Sudder 
Ameen appears gto have®altogether set it 
aside, ` 


I think, therefore, that the special ap: 
pellants are not in a position to ask’ for.an 
ehquiry in these prfteedings as to the char- 
acter of the dur-mokururee.. They were 
Opfendantg in the suit, their dur-mokurareo 
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m Hobhouse, J.—I concur., 


The 14th August 1867. - 
Present: : 


The Hon’ble L. S. Jackson ahd , 
C. P. Hobhouse, Judges. $ 


ease granted under pretended title 
: —Ejectment of lessees. _ 


Case No. 246 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of Gya, dated the 11th 
February 1867, affirming an order 
passed by the Sudder Ameen of that 
District, dated the 29th March 1866. - 


Sheo Shurtkur Lall (Judgment-debtor) 
` Appellant, - i 
` VeTSUS 


Dhurm Joy’ Pooree and others (Decrec- 
* holders) Respondents. 


Baboos Kishen Sucea Mooherjee and 
è ChundgreMadhub Ghose for Appellant. 


Baboo Vil Madhub Sein for Respondents. 


Where a maifhger or tyusteo conveyed certain pgo- 
perty to himself by a pretended deed of gift, and under 
such pretended title granted a dyrsmokururee lease, and 
his title is set aside by a gecree of Court, the lessees 
gannot be aÑowed to maintain possession, especially if 

_ the leaseMtself was brought to question in the suit and 
e 


“set aside in the decree, ` 

Jackson, J.-—Ir appears to me that the 
Judge’s “decision in thi® case must be 
-affirmed. ES os 

The respondents were plaintiffs in a suit 
in the burt of the Sudder Ameer of Gyi. 
- They complained that Mungulpoori, who was 
really the manager of trustee on behalf of a 
body of mohunts, had ‘set up a pretended 


y . 
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was expressly challenged by the plaintiff, and 
I think it was fo? thensein that suit to show 
that their dur-mokururee was W such a 
character that, notwithstanding the failure 
of the title of their lessor, it should be 
allowed to stand. ` - 


I, therefoye, think the special appeal must 
ke dismissed with costs. oe 


HobRouse, J.—I concur. 


The 14th Augitst 1867. 
Present: 


The Hon’ble T. S. Jackson and 
C. P. Hobhouse, Judges. 
Section,347 Act VEIY of 1859— Dis- 


missal of appeal for default of pro- 
secution. ` 


Case No. 218 of 1867. 


Miscellaneous Appeal from an order passed 
by the Principal Sudder Ameen of 
Jessore, dated the 16t February 1867. 


Shaikh Mittoo Khan, Appellant, 
versus 
Ruhman Khan and others, Respondents. 


Baboo Khetter Mohun Hookerjee fo 
Appellant. ~ 


Ne one for Respondents. 


To bring an appellant within the terms of Section 347 
of the Code of Civil Procedure so as to give the Court 
jurisdiction,*nis applicfion for re-admission of the ap- 
peal dismissed for default of prosecution, must be m@de 
within 30 days from the date of the dismissal. 


Previous rulings allowing a special appeal from an 
order under Section 347 followed. but doubted. 

Jackson, J.—Tus contention of the spe- 
cial appellant’s pleader in this ease is wholly 
untenable. is client was appellant in the 
Brincipal Sudder Ameen’s Court, thd case 
had been remanded for decision by this 
Court, and the appellant failing to appears 
under Section 346 the appeal was dismissed 
in that Court for defaylt. No pplication 
was made by the appellant under, Segtion 
347 within 30 days; but about fivé momths 
after the appeal had been so dismissed, an 
application was made, which twas gescribed 
as one for a review of judgment, and for 
reasons ‘stated the Court was asked to 
re-consider .its oi@er; that appkication was 
unsuccessful, and anotiler petition of 
the same kin@® was made in September, 
several months later. The Principal Sudder 
Ameen refused that application also uppn 
the ground that no decision upon the merits 


of the case was sought to be reviewed, and 
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also that the application had not been made 
within 30 days. The appellant now comes 
here specially. He maintains that he is 
entitled toa special appeal. Ifit were not 
for the authority of two cases reported in 
the II Weekly Reporter, one at page 22, 
Miscellaneous Rulings, and the other at 
page 254 of the Civil Rulings, I should have 
doubted whether any appeal, either regular 
or * special, would lie against a decision 
of the Court under Section 347, inasmuch 
as the re-ndmission of an appeal nder that 
Section after sufficient cause shewn, would 
seem to be n matter left wholly to the 
discretion of the Court which dismisses the 
appeal. But if were to say on uthori- 
ty of these decisions that a special appeal 
will lie in such cases, it is quite clear that 
the appellant before us has not brought 
himself within the ferms of Section 347, 
inasmuch as he made no application to the 
Court within 30 days; but he preferred to 
make his application as for a review of 
judgment, and treated the application which 
he insists he was entitled to do as an 
application for review of judgment. He 
then makes the anomalous assertion that he 
is entitled to appeal specially here upon the 
order rejecting the application for review 
of judgment, whereas the law expressly 
provides that orders upon application for 
review are final. Itis quite clear, there- 
fore, that, if this had been an application 
under Section 347 (which the appellant does 
not call it) it would fail by reason of the 
application not being made within 30 days, 
even ifaspecial appeal would lig in such cases, 
whereas if it be an application for review 
of judgment (which I think it manifestly is 
not) then a special appeal cannot lie, because 
the orders upon such application are final. 


But itis also very plain to me fhat this 
was not an application for review of judg- 
ment, because there had been yo judgment, 
the appeal by reason of the ‘ippellant’s 
default never came on for hearing at all. 
Tmstend of that, it was struck out of the 
list,, or in other words ‘dismissed ou 
default.” There ‘vas, “therefore, no judg- 
ment, and properly, I should think go decree ;a 
consequently, there could be no application 
for review of jifdgment. g . 

The appeal, therefore, I think} must be 
dismissed. 


Hobhouse, J.—I concur. , 


°” It seems to me that this wab either an 

application for review of judgment under 

Section 376, or it vas an application after 
e 
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dismissal of the suit on default under 
Section 847. Ifit was an application for 
review of gudemeént, under Section 378 
there is no appeal. Ifit was an spplication® 
under Section, 347, then admitting that 
there is an appeal specially to this Court, 
(aud on that point Æ share the doubts of 
my brother* Jackson,) it seems to me that 
even then to give the Court below any 
juri8diction at all, the applicant must huve 
come within 30 days. Admittedly, he did 
not come within 30 days, and therefore, he 
was out of Court. 


On either ground, therefore, I think the 
decision of the Court below was perfectly 
correct, ome 





The 15th August 1867, 
Present: 


.The Hon’ble W. S. Seton-Karr and 
Dwarkanath Mitter, Judges, 


Sale in execution—Intervenors—Sec- 
tion 246 Code of Civil Procedure— 
Omission to produce evidence in 
ower Court. 


Cases Nos. 731 and 892 of 1867. 


Special Appeals from a decision passed by 
the Judgeof Patna, dated the 16th 
January 1867, reversing a decision pass- 
ed by the Sudder Ameen of that District, 
dated the 5th March 1866. 


Misree Begum and others (Defendants) 
Appellants, ; 


VETSUS 


Punnoo Singh and another (Plaintiffs) 
Respondents. 


Messrs. R. E. Twidale and O, Gregory 
y e for Appellants, 


Baboos “Sreenatii Doss, Kishen * Succe 
Mookherjee, and Mohesh Chunder Chow- 
dry for Respondents. e» y 


e 

@ aVhere a fdement-debtor's rights and interests in 

certain, proferty are advertised for sale in execution, 
and third parties egterveno as claimants of a portione 
if they admit that he has some interest in the property, 
it is unneceswry for the Court to enguire into the claim. 
Section 246 Code of Civil Procedure applies where judg- 
ment-debtor has no possession in the property, actual 
or constructive; and for the purpose of determining this 
issue, the claimants should be put in the category ofe 
defendants, e ' . 


Where parties make no boné fide attempt in the Lower 
Court to prove the genuinenes of conveyances on which 
e 
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they rely, they have no right to ask the Appellate Court 
to relieve them of the consequenges of their own neg- 


ligence. Š ee 


Mitter $J.—Two grounds of special anp- 
peal have been urged before us in this case :— 


lst.—That the proceedings gf the Civil 
Court dated 4th July 1860 is a bar to the 
plaintiffs claim for anything im excess of 


' l anna 15 gùntahs of the property in suit. 


2nd.—That the Lower Courts ought to 
have given an opportunity to the special 
appellants to prove the conveyances relied 
upon by them in tdfeir defence, i 


With reference to the first point, we are 
clearly of opiuion that the contention of 
the special appellants is not sound. In 
execution of a decree against one Misree 
Khanum, her rights and interestS in the 
property in suit were advertised for sale. 
The special appellants intervened as 
claimants, and objected to the sule upon the 


-ground that Misree Khanum had only a 


share of 1 anna 15 gundahs, the re- 
maining l4 annas 5 gunduhs belonging to 
them under diverse instruments purporting 
to have been executed in their favor by the 
judgment-debtor herself and various, other 
co-parceners in the estate. Upon this iuter- 
vention, the Court, executing the decree, 
held the proceeding in question, and directed 
thereby that the 14 annas § gundabs 
claimed by the special appellants should be 
exempted from sale. An order was passed 
at the same time for selling the rights and 
interests of the judgment-debtor in the pro- 
perty attached, whatever those: rights and 
interests warg, .We think that this pro- 
ceeding, exempting a portion of the property 
from sale, is illegal on the very face of it, 
and can therefore form no bar to the right 
of tho auction-purchaser to recover any- 
thing that might be established to have been 
the share of the judgment-debtor, even 
though it is found to be greater than the I 
anna 45 gundahs allowed to her by the 
Special appellants themselves.” Under the 
cirewfmstences stated above, it was wholly. 
unnecessary for the Court to hold any enquiry 
whatsoever iy the execution department. 
There ws no claim advanced before it, 
which required an adjudication under, the. 
provision of Section 246 gf the Procedure 
Code, the only @aw under which it was 
competent to interefere in the, matter. Tha 
special appellants having admitted that the. 
judgment-debtor had some interest in the 
préperty attached f@r sale, which could be 
seized and disposed of in execution of the 


e 
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decree passed agajust her, any enquiry into 
the extent of such intérest was og! together 
unnecessary, and therefore illegal. The 
Court guarantees nothing to the -auction- 
purchaser beyond the right, title, and interest 
of the judgment-debtor ; and as long as the 
party objecting to the sale is unable to 
deny that the debtor has sofie’ interest in 
the property advertised for sale, so long 
it is perfectly useless to enquire whether 
the claim preferred is good. or bad. Section 
246 was enacted for the purpose of avoiding 
the inconvenience and har@ship which might 
accrue to third parties in cdnsequence of 
the sale of any property as the property of 
the judgment-debtor, when the latter has 
got no possession in it, either actual or 
constructive. The very ‘nature of the 
enquiry prescribed by this Section, and of 
the order to be passed upon the result of 
such enquiry, clearly shows that this con- 
struction of the law is perfectly correct. 
The validity or otherwise of the title set 
up by ‘the ‘claimant is not to be investigated 
directly. The issue for adjudication is 
whether the judgment-debtor is in posses- 
sion of the property attached for sale, 
actually or constructively; and for the 
purpose of detormining this issue, the 
claimant is tobe placed in the category of 
a defendant, A person who comes forward 
with a claim and admits at the same time 
that the debtor is in possession of some 
share or interest owever small, admits the 
very fact which it is the object of &n 
enquiry under that Section to ascertain. 
What again is the order to ba passed after 
the necessary enquiry is made? It must 
be either for releasing the entire property 
under attachment, or for directing” the sale 
of thee rights and interests of the judgigent- 
debtor, in rejection of the claim. The order 
passed in the present case is inconsistent 
and illegal. What can be the meauing of 
an order which directs the f#lefse of 
the lé annas 5 gundahs claimed by the 
special appellants, and at the same me 
allows the sale of the rights and interests 
of the judgment-debtor in .the property 
attached to be proceeded with? Such an 
orde% could not have been possibly passed, 
if the Court hag kept in viegy the pro- 
visions , of the law ab@e referred to. 
It cannot be contended that it was the 
intention of the Legislature that, whenever 
a claim is preferred in the execution depart- 
ment, the Court is bofind to enquire iuto 
its validity. Suppose a person appeared as 
a chimant upon the ground thùtethe judg- 
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ment-debtor was in possession of the 
property attached as a merg mortgagee, 
the right of ownership being vested in 
himself, Is it necessary for the Court to 
enquire into such a claim under Section 
246? Ifitis not, weefail to perceive any 


peson why an enquiry under fhat Section 


should be required when the claimant con- 
tends that the debtor is in possessi®n af 


half, and not of the whole, property under 
attacAment. This principle was expressly 
recognized by the Circylar Order of the 
late Sudder Court “bearing date the 10th 
of June 1842, and? we do not eidemk that 
there has been any departure from it by the 
enactment of Section 246 of the Civil Code. 
The proceeding relied upon by the special 
appellants is in our opinion void for want 
of jurisdiction, and is otherwise bad iu law 
for the illegal way in which it has been 
conducted, as also for the illegal order which 
it has given rise to. : 

With regard to the second point, we 
observe that the Judge below has declared 
the alienations set up by the special appel- 
lants as void in law in consequence of their 
having been made ata time subsequent in 
date to the institution of legal proceedings 
by. a mortgagee to enforce his mortgage 
lien upon the property alitnated. The 
sonndness of this ruling has not been ques- 
tioned before us by the pleaders for the 
special appellants, and we ourselves do not 
see any reason to come to a different con- 
clusion. We observe, howeves, that, even 
if it were necessary to enquire into the 
ggnuineness and bona fides of the convey- 
aucgs relied upon by the special appellants 
ample opportunity ewas given tg them tie 
produce al! the evidence théy h® to pro- 
éuce inthe cas& No bond fide attempt was 
made to do so,eand the special Appellants, 
therefore, have no right to ask us to relieve 
them from the consequences of their own 
negligence. i ` 

We, accordingly, d&miss this special ap- 
peal with costs. i 

° A 
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The 15th August 1867. 


Present: 
e 


The Hon’ble W. $. Seton-Karr and 


Dwirkanath Mitter, Judges. f 


Procedure—Limitation. ry 


Case No. 1149 of 1867. è 


Special Appeal from a decision passed by 
the Segond Principal Sudder Ameen of the 
24 Pergunnahs, dated the 25th February 
1867, affirming « decision passed by the 
Moonsiff of Baraset, dated the 28th 
June 1866. 


Kedarnath Ghose (one of the 
Defendants) Appellant, 


versus 


Kasim Mundul and another - (Plaintiffs) and 
others (Defendants) Respondents. 


Baboo Nubo Kishen Mookerjee ‘for Appel- 
lant. 


Baboo Tarucknath Sein for Respondents. 


There is no law which prevents a Lower Appellate 
Court from looking into all the facts of a case before 
coming to a conclusion on the point of limitation, 

' e . 

Seton-Karr, J.—THrERE are no grounds 
for special appeal in this case. Upon a 
review of the whole evidence on the record, 
the Lower Appellate Court has come to’ the 
conclusion tl@t the plaintiff had been dig 


possessed by the defendant in 1260, as stated | 


in the plaint. The Lower Appellate C8urt 
@ebns also,found that the plea of relinquish- 
ment sef up by the defendant is not,-estab- 
lished. Undef these circumstances we cane 
not interfere with the judgment passed by 
the Court below. soe 


It is said thay the Lower Appellate Court 
has commetted an error in law in trying. the 
plea of limitation with the merits of the 
case. We do not think that this objection is 
at all valid; and even eif there were any 
law to prevent the Lower Appellate Court 


e 
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from looking into atthe Tacts of the case 
before cofiing ton conclusion on the point -` 
of limitation, the special appellant has fail- 
ed to show us how’ the merits of the case ` 
have been affected by the procedttre adopted 
by the Lower Appellate Court, For these 
reasons wee dismiss this special appeal with 


costs and interest. , 





‘The 16th August 1867. 
Present: 


The Hon’ble Ħ. V: Bayley and J. B. Phear, 
Judges. : 
Witness (evidence to be taken of 
every)—Suit by minor—Legal neces- . 
sity—Onus—Plaint. _ oe 
Cases Nos. 588 and 594 of 1867. 


Special Appeals from a decision passed by. 
the Judge of Sdrun, dated the 29th 
December 1866, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 81st August 
1865. ` ‘ 


Looloo Singh and another (Defendants) 
Appellants, 


_, versus i 

Rajendur Laha (Plaintiff) Respondent. ` 

Baboos Debendro Narain Bose ‘nd Doorga 
Dass Dutt for Appellants. 


Baboo Kalee Kishen Seir for Respondent, 


Every party to a suit is entitled to have al the wit- 
neases whom he desires to call and is ready at the trial to 
produce heard by the Court, whatever opinion the Court 
may form by anti@ipation as to the probable value of 
the evidence when it shall be given. ` 


Tn a suit, to set aside sales made by a minor’s guard- 
ians on the ground that the sales were not justified by 
any Tgpognized legal necessity, the onus is on the,defend- 
ant t@prove the necessity. Nature of proof sufficiest 
to discharge such onus explained, 


e Each alienation in a suit of this nature by the guard- 
ians constitutes the root of a distinct cause of action, 
and a seit which combines several of them in one plaint 
ought not to be entertaingd, 

Pheax, J.—Bortn these appeals arise out 
of ® suit which was brought by one Raj- 
endur Laha against the purchasers of several 
portions ef his property to set aside the re- 
spective contracts of sale. These contracts 
were made during his minority by°®four 
ladies, the t'vo wigows of Uis father and the 
two widows of his paternal uncle, whd appear 
some or all of them to have acted as the 
minor’s guardians. It was alleged that the 
sates in question weve not justified by. any 
recognised legal necessity, and on this ground 
thg plaintiff placed his title to the relief, he 


sought, ° 
bd ° 
e 
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The third point urged in special appeal 
does not call for particular decision now. 
The case is remanded in order “that the de- 
fendant may have an opportunity of pro- 
ducing before’ the Court those witnesses who 


Against this decision, two only of the | Were present in Court and ready to give 
defendants have appealed by petitions num- piheir evidence in the first ifstance. In 
bered a above. coming to a final conclusion on the whole of 

: . | the evidence, including that which may be 
; ar Sia taken by the appellant in | added according to the terms of this remand, 


the Iyower Appellate Court will coasider the 
- 1sé.—That tho Court first instance re- 


factsinvolved in the third of the special 
fused to allow witnesses to be called in his | appellant’s grounds of „appeal. 
behalf, who were in Court ready to give their |. In No. 358 the appellant objects, — 
evidence and were tendered by him for that 
purpose ; and that although he objected before 1st—That the Lower Appese Court 
the Lower Appellate Court to the first Court’s wrongly decided that the Court of first 
decision for this reason, the Lower Appellate instance had given him ample time to’ file 
Court overruled his objection, and produce his evidence before ib. 
2nd—That the onus of proving the Qnd.—That it also wrongly decided that 
validity of the sale was wrongly placed the Court ‘of first instance had not been 
upon the defendant. 


3rd.—And lastly that, by the finding of 
the Lower Appellate Court itself, necessity 
for the sale to the extent of at least 950 
rupees was actually made out. 


We are of opinion that the appellant 
ought to succeed on ihe first mentioned 
ground. Every party to a suit is entitled 
to have all he witnesses whom he desires to 
call and is ready at the trial to produce, 
heard by the Court, whatever opinion the 
Court mfy form® by anticipation as to the 
probable value of the evidence when it alfall 
ba given. i 


As to the second ground, ® we think that 
the burden of proof was rightly placed by 
the Lower Courts, although it seems to us 
that hoth the Courts erred as to what that 
enus involved. To discharge that onks, it 
was not obligatory on the defendant to show 
that the alleged necessity for the safe 
actually existed ; it would havabeqn sufi- 
cient jf he had established that before com- 
pleting bis purchase, he had made ql ranson- 
able enquiry as to the existence of Ghat 
necessity, and that the result of his enquiries 
was to satisfy him, as an honet man of the 
necessity being real and not pretended. 
HoWfvever, the defendant does not now com- 
plain of the nathre of the burden laid upon 
him, and does not say that he could have 
supported it Ind its character been changed, 
and we see no reason for supposing that he 
has, suffered by the mistake of the Courts. 
As, therefore, he is clearly wrong in his 
present contention, we reject this head of 
appeal, e z 

. e 


Both the Lower Couyjs arrived at the con- 
clusion that there was no sufficiert@necessity 
to give validity to any one of the sales, and 
therefore dècreed the plaintiff’s claim in all 
instances. +. ‘ 


asked to call for the record of another suit 
mentioned, with the view to the production 
of documentary evidence therefrom. 
8rd.—That the burden of proving the 
validity of the sale was wrongly placed 
upon him. . 
The appellant gives us no means of judging 
as to the correctness of the Lower Appel- 
late Court’s decisions complained of in the 
first and second grounds. These decisions 
were clearly come toon the exercise of a 
discretion possessed by the” Court, and in 
the absence of any evidence to the con- 
trary, we must assume ou special appeal 
that that discretion was judicially exercised. 
The third ground of special appeal we. 
have already dealt with ‘in cup judgment 
upon special appeal 594, 
© This appeal No. 588 must be dismissed 
with costs. ee ` 
We feel bound tô remark, witl» regard ,tês 
this suit genertlly, that the pint seems to 
have been framed in a manner greatly càl- 
culated to embarrass the defendants. Each 
alienation by the plaintif’s guardians con- 
stiguted the root of a distingi ` cause of 
action, and the first Court ought not to have 
entertained a suit which combined several 
of them in one plaint, 


b . 
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The 17th August 1867. 
—. Present: > °. 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judgos. 


. Oral evidence sufficiont to prove titl 
l Case No. 652 of 1867. 


May.1866. a 
Ram Søgur Mundul (Plaintiff) 


Appellant, 
versus i 


Akima Bibee and others (Defendants) 
Respondents. : 


Baboo Kishen Succa. Mookerjee 
for Appellant. 


No one for Respondents. 


Oral testimony, if worthy of credit, is sufficient with- 
out documentary evidence to prove a fact or a title, 


': Loch, J-—Tuis case has been most un- 
satisfactorily disposed of by the Principal 
Sudder Ameen in appeal from the judgment 
of the Moonsiff. The dispute is about a 
tank which plaintiff alleges was excavated 
by his grandfather, and which the defendant 
holds of him as jotedar. The defendants 
claim it under a pottah from another pro- 
prietor. The. Moonsiff found against the 
defendants, holding that the pottah was 
spurious and. that plaintiff had proved. his 
case. The Principal Sudder- Ameen com- 


‘mences by stating that plaintiff has pro-| - 


duced no evidence to establish his allegation 
whether the disputed land has been held 
rightfully by plaintiff from the time of his 
ancestor. He then goes on to say that, 
* though plaintifi’s witnesses have deposed 
“ to the tahk having been excavated by the 
“‘plaintif’s jancestor, yet they have stated’ 
“ the same to have been held by. the defen@ 
“ant 10 or 11 years., Thergfore the plaint- 
“iff’s claim has not beer proved. The tank 
™*cannoige held as proved to have belonged 
“tothe plaintiff's predecessof, simply-by oral 
. * evidence,” y 
Now, il appears to us, the? Principal‘ Sud- 
der Ameen has committed two mistakes in 
this judgment; first, he has not stated the 
whole puspért of the evidence given by thè 
plaintiffs witnesses, wiz., the nature of the 
defendant's possession? and, secondly, he lays 
down arule that oral testimony is of itself 
insufficient to prove a fact or a title. Surely, 


e 
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Special Appeal from a decision ‘passel by 
~- the Principal Sudder Ameenof Chitta- 
gong, “dated the 24th January 1867, re- 
versing a decision passed by the Officiating 
` Moonsiff of Sesiakgond, dated the 18th 
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‘the Principal Suddo» Améen is aware, after 
the expêřience he has had asa judicial offi- 
.cer, that oral testimony, if worthy of credit, 
is sufficient without documentary évidence ' 
to prove a fact. If. the Primeipal Sudder . 
Ameen consider the evidencë of plaintiff’s 
witnesses ungleserving of credit, he should 
give his reasons for rejecting it. The High 
Court have, for some time past, had occasion 
to remark that the careful and well-consi-- 
dered decisions of Moonsiffs are frequently 
set aside by Pringtpal Sudder Ameenis hastily 
and on insufficient grounds, and the judg- 









‘| ment of the Lower Appellate Court now be- 


fore us appears to us to be of that character. 


| The case is remanded to the Lower Appellate 


Court, to be disposed of with reference to the 


above remarks. 


The 17th August 1867. 
Present: 


The Hon'ble H. V. Bayley’and J. B. Phenr, 
7 Judges, 


Ikhteatun or Fro forma defendants— 
Res adjudicata. 


Case No. 590 of 1867. 


Special Appeal from a decision passed by 
Mr. A. Hope, Judge of Saryn, dated the 
21st February 1867, affirming a decision 
passed by Baboo Gunga Churn Shome, 

_Principal Sudder Ameen of thet Disirict, 

` @dated the 21st February 1866, 


Deokee Nundun Roy (Plaintiff) Appellant, 
© versus - 


Kalee Pershad and others 
Respondents. 


Wr. R. T. Allan for Appellat. 


Baboo Kishen Succa Mookerjee for 
° Respondents. i 


A deee ade in favor of a plaintiff in'a suit is bind- 
ing upon the defendants collectively and severally, not- 
withstanding any of thém was made a defen@nt only 
ikhtectun ige. by way of precaution, Any issue which is 
mat@rial to the rights of parties in the matter of the 
suit between them, whether actually contested or not, 
shall not afteryards be raised in a subsequent suit 
between the same parties. 


(Defendants) 


Phear, J—-In this case it appears that a 
certain estate, of which there ‘were several 
co-proptietors, ‘ws -put up for sale and sold 
for arrears of Government resenue. 

Amongst the-co-proprietors were Mussa- 
mut Eden and Syud Uzamut Hossein, In 
execution of a de@ree against these: two 
persons joiutly, their share'in the proceeds 
ofthe revenue sale in the Collectér’s hands 
were sold to one Kalee Pershad. ° 

e 
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Upon this Katee Pershad b broyght a suit | exactly the same situation as any other 
against Mussamut Eden and Seat Uzamut | defendant whatever may be the case with 


Hossein as principal defendants, and all the 


other co-proprietors, or their representatives | - 


(including “fhe present plaintiff) as” pro 
formå (ikhgeatun) or precautionary defend- 
` ants, to have it declared that Ife ‘vas entitled 
to haveethis share of the money paid out to 
him by the-Collector. In this suit Kalee 
Pershad obtained the decree he sought 
without any qualification as to rights to the 
same share in any of the Mefendanis. 


The present plaintiff now” sues Kalee 
Pershad' to establish that he has a mortgage 
(dated upwards of 30 years before that suit) 
over the whole of the property which was 
sold at tife Government sale, and a lien upon 
the portion of the proceeds: to which his 
decree declared him entitled. 


The only question before us is this, 
namely, whether or not the decree which 
Kalee Pershad obtained in declaration of his 
right to be paid by the Collector the share 
of Mussamut Eden and Syud Uzamut 
Hossein in the surplus proceeds of the 
revenue sale is binding.on the present defend- 
ant. It is urged thatitis not so; because 
although he was a defendant in that snit, 
he was not a principal defendant, but was 
only made ædefendant (as the plaint termed 
it) “ikhteatun” (literally ‘by way of pre- 
caution” ),3 ; and that the whole tenor of the 
plaint.shows that the claim was mage 
against the principal defendants, and not at 
all against the precautionary defendants. 


We are of opinion that this contention 
cannot be upheld. The decree in any suit 
must be treated as an adjudication of right 
as between the plaintiff on the one side, and 
the defendants collectively and severally on 
the other, except only so fir as the decree 
itself contains any modification or reserva: 
tion in regard to avy of the indidaul de- 
fendangs. If the claim ewhich the present 
plaintiff now makes against Kalee ẹPeishad 
be well-founded, it would have constitiMed 
a good defence to the action which Kalee 
Pershad formerly brought against shim and 
and otheis. Itis his own fault that he did 
not Bet up that defence at that time. The 
necessity of putting some ġerm . fo - litigation 
is the foundatjon of the rule that auy issue 
which is material to the rights of the par- 
ties in the matter of suit between them 
whether actually contested or not, shall ifot 
afterwards be raised ina subsequent suit 
betjveen the same parties. And in this ye- 
spect, a defendant brought in pr forma i is in 


Kincluding 





regard to his costs. 
e 


Kalee Pershad’s decree of right was in 
terms absolute against all the, defendants, 
the present plaintiff without 
exception.) Therefore, the present plaintiff 
canhot in this suit question it, or make it 
subject to a reservation, which, in ¢he former 
suit,ehe failed to set up or establish by way 
of defence: 


Holding these vietva, we think the Lower 
Courts are right in considering the subject 
of the present suit a res adjudic' a between 
the parties, and we therefore dismiss this 
appeal with costs. 





The 17th August 1867. 
Present : 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Entervenor under Section 77 Act x— 
Receipt of rent—Adding a respond- 
ent to the record--Error as to a 
stamp—Appeai—Section 350 Code 
of Civil Procedure, 


Case No. 554 of 1867. 


Special Appeal from a decision ` passed by 
Mr. O. Toogood, Judge of Beerbhoom, 
dated the 24th December 1866, modify- 
ing.a decision passed by Ir. A. Clarke, 
Assistant Collector of that istrict, 
dated the 27th March 1866. ` 


Showdaminee Dossee, mother and „guardian 
of Tara Prosunno Bose, minor (Objector) 
e Appellant, 


s eo VETSS 
e 


ey vig 
Ram Roodro Ggngooly and other®(Plaint 
eiffs) ahd otherg (Defendants) Respondents, 


Baboos Jugodenund | “Mookerjee and Rash 
‘Beharee Ghose for Appellant. 


© „Daboo Kishen Succa Hbokorjge for 
: Respondents, 


An intervenor under Spetion 77 Act X of 1859, who 
had never been in receipt of rent prior to the com- 


mencement of the suit, has no locus stanidi in; Court, 
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A Judge has discretion in the matter of adding a 


‘fresh respondggt to the record, the latter having been 


‘dum of appeal. 


a party to the original suit. ° 


1 


is ee * 
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és The 17theAugi&t 1867. 


Present: 


An error on a metter of stamp is no ground for appeal, | The Hon’ble G. Locli and ‘Dwarkanath 


and is no reason for interfering with the decision of th 
Court below under Section 350 of the Code `of Civil 


. Procedure, œ > 


Mitter, J—Tue special appellant before 
us is an intervenor in a suit brought by »the 
respondent for arrears ‘of rent. It is not 
necessary for us specifically to go intp the 
first free grounds taken in the memoran- 
These grounds might have 
been good and valid grounds if the ryot had 
been laining before us 
decree passed in the Court below, or even if 
the special appellant had come up to usas a 
plaintif suing for arrears of rent. The 
Lower Appellate Court has distinctly found 
itasafact that the special appellant lad 
never been in the receipt of rent at any 
time prior to the commencement of the suit; 
and this finding js quite sufficient to throw 
him out of Court. Section 77 of Act X 
of 1859 distinctly lays down this to be the 
only point for enquiry as between a plaintiff 
and an intervenor ; and if this point is not 


against the [` 


Mitter, Judges. „e 


Jurisdiction—Suit to set aside lease— 
Clause 5 Section 23 Act*X. 1859— 
Payment of rent. 


Case No. 589 of 1867. 

Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 3\st_ 
December 1866, affirming a decision 
passed by* the Principal Sudder Ameen 
of that District, dated the 9th July 
1866. i 
Tajeh Mabomed Purdhan (Defendant) 

Appellant, ° 
versus 
Jogendro Deb Roykut (Plaintiff) Respondent. 


Baboo Kishen Sucea Mookerjee for 
Appellant, 


Baboos Onookool Chunder Mookerjee and 
Kishen Dyal Roy for Respondent. 


A suit to sot aside a lease as null and void, does not 
fall within the provisions of Clause 5 Section 23 Act X. 


established in favor of the latter, he has got | 1859, but is cognizable by a Civil Court, even though 


no locus standi in Court. 


With reference to the last ground, we 
observe that it cannot be maintained. The 
plaintiff had omitted to make the special 
appellant a respondent to the appeal he had 
preferred in the Court below.“ He then ap- 
plied for leaye to bring him into the cate- 
gory of respondents, and the Judge granted 
the application. It is admitted that the 
Judge has jurisdiction to allow an appeal to 
be filed after the expiration of the pre- 
scribed. period ; and we do not see any reason 
why it is to be held that he cannot exercise 
p similar discretion iu the matter of adding 
a fresh re8pondent to the record, it being 
borne im mind that the latter was a party 
to the original suit. The latter privilege 
follows a8 a necessary corollary to the, for- 
mer.- The only questiop tliat can be raised 


æ t whegier a fresh stamp ought to have 


a 


beef filed. We do not think that this is the 
intention of the Legislature But even if dt 
were, an*error on a mattereof stamp is ho 
ground for‘appeal. “It is a techuical’ objet- 
tion which does not affect the merits of the 
case, and, therefore does not afford a reasgu 


for interfering with the decision of the- 


Court below under, Section 850 of the 
Code. 


We. dismiss this appeal with costs. 


plaintiff mentions that a balance of rent is due by 
defendant. A 


` If defendanț’s lease is declared null ayd void, the fact 
of his having paid rent for one year will not entitle 
him to retzin the land, 


e Lok; J,.—Turs was a° suit to®et aside a 
lease given'by the manager of the plaintiff’s 
estate while it was under the charge of the 
Court of Wards. Both the Lower Courts 
have given a decree in favor of the plaintiff. 
In special appeul itis urged by the defend- 
ant that this suit should have been brought 
in the Collector’s Court under Cltuse „5 
Section 23-Act X of 1859, as the plaint- 
eiff seeks to eject the defendant alleging 
an arrear of rent, and second, that, as the 
plainfif?s’ brother had received rent from 
the defendant, and fiad thereby ackno@ledged 
hig ten#hcy, the plaintiff was barred by the 
act of his brother. f 


We agree with the Judge in dismissing - 
the suit. Though plaintiff mentioned that 
a balance of rent was due by the d8fend- 
ant, he did’ not.gue to ect him on’ that 
ground, but-he brought his action to have 
the lease granted by the manager declared 
null and void, and therefore the plaintiff's 
chse did not, fall within the provisions of 
Clause 5 Section 23 Act X of 1859, but 
was cognjzsble by the Civil Court. ¿The 


second objection-we think untenable; for if 
iy ; 


e 
%e 


1867,] Civil 
the lease under Whichedéhe defendant holds 
be declared null and void, the “Act that 
plaintiff's brother took rent for one year 
from the defendant, will not entitle the latter 

- to retain therdand. 


We dismiss the appeal with costs. 
o 





` The 17th August 1867. 
Present : 


The Hon’ble G. Loch and Diarkanath 
Mitter, Judges. ` 

Mortgage—Premature suit to recover 

possession. 

Special Appeals from a decision passed by 
Jlr. A. Hope, Judge of Sarun, dated 
the 29th September 1866, reversing a 
decision passed by Moulvie Itrut Hossein 
Khan, Principal Sudder Ameen of that 
District, dated the 29th April 1864. 


Case No. 8835 of 1866. 


Shah Kimduu Lail and “another (Defend- 
ants) Appellants, 


VETSUS 


Susta Kooer and another (Plaintiffs) 
Respondents. 


Báboo Kishen Succa Mookerjee for 
Appellants. 


No one for Respondents. 
Case No. 8 of 1867. ° 


Mussamut Susta Kooer (Plaintiff) 
Appellant, e 


versus 
Shah Kimdun Lall and others (Defendants) 


ET, Respondents. t 
° Mr., R. T. Allan for Appellant. 


Baboos Tarucknath - Sein and Kishen 
Succa Mookerjee for Respondents; 
. a 

Where g mortgagor sues to resover possession of the 
mortgaged property on the ground that the loan has 
been paid off from the assets of the estate, an thatghe 
is entitled tọ recover surplus collections, and the Court 
finds thata large balance in favor of the mortgagee still 
exists, plaintiff is not entitled to a condititnal decree, and 
the suit should be dismissed. 


Loth, J.—We think there are no sufi- 
cient’ grounds for4uterfering with, the, find- 
ing of the Court below in regard to the 
accounts. It is evident ihat the special 
appellant in No. 8335, who are mortgagees 
in possession, did not put in the accounts 
required by law, and the Judge pronounced 


the accounts which they did file to be in- to let the mortgagees recover from 
sufficient. They then asked the Judge to! estate, and the suit will be continually before 
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accept the sum of rupees 675 mentioned 
by the respondent as representing the assets 
of the estate. This the Judge has done 
qnd found that plaintiff is entitled to obtain 
possession on paying to the special appellants, 
the mortgagees, the sunt of rupeeg 2,219-13 
fhund to be still dus to them. ‘ 


The special appeal No. 3is on the part 
of the plaintiff who seeks to recover posses- 
sion fyom the mortgagees. He wes that 
the Judge should have calculated the assets 
at rupees 845, and-not aterupees 675; but 
from plaintiff's own*showing, we do not 
think this would have been of any advantage 
to him ; for, if expenses of collecff®n be de- 
ducted from the larger sum, the net assets 
for the repayment of the loan correspond 
very nearly with the sum taken by the 
Judge. 


As a balance has been found against the 
plaintiff, we question whether the Judge’s 
order allowing him to recover possession on 
payment of such balance is a correct one. 
We think the order should have been for the 
dismissal of the suit with costs, for the 
plaintiff comes into Court and asks for posses- 
sion on the ground that the loan has been 
paid off from the assets of the estate, and 
that he is entitled to re-enter and to recover 
surplus collections from the defendant. It 
is found, however, that a large balance in 
favor of the defendant still exists; and till 
it ‘be paid off, plaintiff is not entitled to re- 
cover possession. The suit may be said to 
have been brought prematurely and should 
be dismissed, for he has no right to disturb 
the possession of the mortgagees so long as 
a balance exists in their favor. ‘The bal- 
ance, however, having been ascertained, the 
mortgagor might the next day deposit 
the amount and demand possession ; and if 
possession were not given, he céujd recover’ 
by action, snd the mortgagees would be li- 
able to the costs of such suit, as well as to 
account for all mesne profits from the date 
on which the aecount was adjusted. It is 
said that it would be® inconvenientsand has oy 
rassing to the mortgagor“if he wer@oblige 
tg institute a fresh suit, but we think it is 
more inconvenient to give a conditional 
decree ;, for if the money be not paid imme- 
diately, a fresh account is rendered necessary 
to show what amount of megne profits have 
beenerealized in the interim; and tfa balance 
still exist against the mortgagor, he may 
still continue to delay payment preferring 
the 
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a ; p 3 
the Court somewhat in the form of an exe- |' enquired into, the plaintiff cannog oust the defendant in 


cution .of decree. 
the mortgagér, wo think he caanot complain 
of that. He takes his chance. l 
supposed to kow what are the assets of his 
property. He knows the amount of his 
debt with fnterest, and is able to cáleulat 


As forthe hardship toj. 


He is | the proper time. ) 


possession simply by pr@®ing anterior possession, but 
must prov@fitle. A possessory suit under Section 15 
Act XIV of 1869 should in such a case be brought within 


Glover, J—Turs applicatiou for a review 
of our judgment of the 4th Apiil last is ` 


‘whether the assets are sufficient with a reas | b18ed upon two grounds :— 


soaable allowance for contingencies suffigient 
to- pay -off the loan within a certain period ; 
and if hə comes rashly into Conrt, he must 
run the risk of every suitor who, filing 
to prove his allegations, has his suit dis- 
missed. It is urged, however, by Mr. Allan 
for the other side that, whatever was the 
practic@™%&rmerly, the more recent decisions 
shew that conditional decrees have been 


given; and in support of his allegation, he |, 


produced a judgment of a Division Bench, 
in which a conditional order had been 
passed. But it does: not appear that in that 


. şi e 
(1). That the long anterior possession of 
ithe plaintiff was sufficient, to shift the 
“onus” of proving title to the defendants ; 
and that as they wad been found to have no 
title, the plaintif’s case ought to have been 


decreed ; and * 


(2). That the order passed in the Regu- 
lation IT of 1806 case was not only not 
binding on plaintiff, her vendor “being no 
party, but no evidence against her. 


In support of the first position, several* 


case any question was raised às to the form | rulings have been quoted, notably one by 
which the décree was to take, and therefore | the Privy Council in the case of Rajah 


we think we shall not be acting in opposi- 
tion to the rules of this Court if we pass 


the order which ih this case appears to us page 1—56. 


the proper one, and dismiss the plaintiffs 
suit with costs.’ 


> 





The 19th August 1867. 
Present: 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 
Recovery of possession after ouster— 


Act XIV of 1359. 
Case No. 172 of 1867. 


Pedda Veneatapa versus Aroovala Roodrapa, 
(VI Weekly Re- 
“porter, 13). But 
none of them apply 
to the present case 
or go beyond tbis; . 
that supposing 
i -there to be no title 
proved on either side, the lng anterior 
and peaceable possession by a plaintiff before 
ouster would be a sufficient evidance of his 
tidle as against the ejection. In one of 
these cases, the contest was about the right 
to hold certain water as a fishery, and 


* 10 Moore’s Indian Appeals, 


Marshall, 75. 

1 Hay, 567. 

Sudder Dewanny Adawlut 
Reports, 1861, page 187. 

.7 Weekly Reporter, 174, 


Onus—Possessory suit—Section 15 | neither plainttf nor defendant being able to 


give proof of title, long and exclusive 
possession of the right by the plaintiff was 


Application for review of judgment passed | held sufficient to give him title agaiast the 
by the Howble Justices Kemp and Glover, | defendant who had neither title nor possgs- - 


on the Ath April 1867, in 
‘e No. 2739 "of 1866." 


Musst. e Tukroonissa Begum and others | no distitct finding 


(Reshondents) Petitioners, ° 


UST SUS o 6 
a, A€ussteMogul Jan B&bee (Appellant) 
` Opposite Party. 
Mr. C. Gregoty and Baboo Wohinee Mohur 
- oy for Petitioners. 


Baboo “Romesh Chunder Mitter 
Opposite Party. 


for 


In ‘a cases fur recovery of possession after ouster it? | ng the 


which the plaintiff is held to have a ‘bad title, whilst 
the title of the defendant in possession has not been 





See 7 Weekly Reporter, page 832, 


special appeal | 3 


the’ 


on. 


Bat.in this case, not only has there been 
gu the title of the defend- 
ants, but it has been held that the pfMintiff’s 
tite wag bad, and that she had nothing to 
go.upon beyond her anterior possession; and 
if that bp the extent of her right to recov- 
er, I think, for the.reasons given in this 
Court’s former judgment,’ that she *must 
fail. . ° . 
e ` i 

But it is contended that her title has not 
-been properly declared to, be bad, inasmuch 
party through whom she claims, viz. 
Miuneeooddeen, was ‘ho party to the Regula- 
tion IL case before the Principal Suddor 
Ameen, o’ “ i ° 

e 

e 
e 


, ‘ 
e . 
e 
e 
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T Pi es ce: : oa . 

On turning to my notes of thg case as 
_ originally ‘argued, J find that this point was 
fully gone into; dnd we held that the recital 
by the Principal Sudder Ameén in the 
body of his judgment of Muneeooddeen’s 
previous intervention on-the strength of his 
kabala from Sabir Bibee, and’ of the result 
of his dbjections, was sufficient proof that 
Muneeooddeen was fully represented in the 
‘suit, although his name did not appear amongst 
the intervenors (his brothgr and two sisters) 
at the head of the decree. 

We have now heard this point re-argued 
(by n different vakeel), but nothing bas 
been. said to alter my view of the case,. or 
to make me suppose that our former: decision 
was an ithproper one. 

As, therefore, this is not a case between 
parties neither of whom can prove any title, 
but between parties one of whom has been 
distinctly held to have a bad title, ‘whilst 
the title of the other has not been enquired 
into, I consider that the one out of posses- 
sion cannot oust the one in possession, simply 
by proving anterior possession. She must, 
in my judgment, prove a title, She had, as 
was shewn in our former order, a remedy by 
applying in á possessory action undér Sec- 
tion 15 Act XIV of 1859, which she did 
not choose tg take advantage of, and her case 
is now remediless.- 

I would reject this application with costs. 


Kemp, *J.—I esneur. 2 





The 19th August 1967.- 
Present: 


The Hon’ble G.-Loch and Dwarkahath 
Mitter, Judges. 
Proof of age of child — Onus Pro- 
; bandi. e° 
e 


Case No. 471 of 1867. e 


e ., 


Special zippeal from a decision passed by 
the Judge of Chittagong, ddted éhe 31st 
December 1866, modifying a decision pass- 
ed%y the Principal Sudder Ameen: of 
that District, Uated thg 30¢® December 
1864, : ` i 


Nil Monee .Chowdhry (Plaintiff) Appellant, 


A e.. 
versus 


Must. Zuheerunissa Khanuin’ and others 
- (Defendants) Respondents. 


Mr. R: E. Twidale aid Baboo, Gopal Loll 
s . Jitter for Appellant. 


‘Messrs. R. T. Allan and e Gregory and 
Moulvie Murhumut Hossein for Respondents. 


j The incidental mention of a child’s age inthe recital + 
of awill'is no proof of the exact age of that child. 
Thesproceedings after the devisor’s death grantitg a 
certificate to the guardian of the girl are merely proof of 
her being a minor at that time, and, do got disclose 
what her exact age then was. In the absence of proof of 
the person who made a sale being a minor at the time she 
executed a deed of sale to plaintiff, the onus of which 
lay on the defendant, the sgle by her was upheld, 


Loch, J—Tue plaintiff claimg jhe pro» 
perty in suit under two deeds of sale, the 
one executed on 2nd Falgoon 1221 Mughee, 
by Nuzeeroonissa, and the other dated the 
24th Bysuck -1222 Mughee, executed by 
Hyder Ali and his son, Didar Buksh. 


The plaintiff's suit was dismissed, but the 
case was remanded by this Court on 24th 
April 1866, to allow the plaintiff to give the 
evidence which he lad applied fo the Lower 
Courts for permission to adduce; and on this 
evidence, the Judge finds that both deeds of 
sale are ‘genuine, but that the deed of sale by 
Nuzeeroonissa is inoperative, she having 
been a minor at the time she executed tho 
deed, and that with regard to the property 
compriséd in Hyder Ali’s deed, plaintiff is not 
entitled to eleven villages, they, having been 
under attachment in ‘execution of a decree 
when plaintiff purchased them, 


A special appeal is preferred on the ground 
that the Judge’s finding as to tNe age of Nub 
zeeroonissa is based upon no legal evidence; 
and if Hyder Ali’s share in the eleven villag- 
es was under attachment, that did not affect 
the sale by Didar Buksh of his shara being 
legal and valid, and therefore the Judge was 
wrong in excluding the share of Didar Buksh 
in those eleven villages from*the decree 
which he gave the plaintiff. 


“In the order of remand we find the follow- 
ing wemarks :—‘‘ Jt has been urged before us 
“that the vendor of the kabalah, of 1221 
‘ was a minor at the time of execudjon, up 
“that the propgrty covered by the sefond 
‘*kabalah was under attachment at the time 
“of sale. Wedind that the evidefce relied 
“upon‘to shew that she Was w minor is in- 
“ conclusive, or that the whole of the pro- 
‘perty covered by the second kaljalah be- 
“ longed ‘to Hyder Ali. These points must 
“ receive the consideragion ‘of the Judge.” 


No fresh evidenĉe to corroborate that 
which the Judge pronounced to be inconclu- 
B 
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sive as to the minority of Nuzeeroonissa, has 
been supplied by the defendants. The Judge? 
taking into consideration the evidence on the, 
record, has come to the conclusion that she 
_was under Rge when she executed the deed 
of 2ud Falgoon 1221, and the special appel- 
. Jant challenges this finding of the Judge as 
based on ‘no legal evidence. A 
It appears to us that the contention of, 
the special appellant is correct, and that 
the Judge’s finding one this point cannot 
be sustained. The incidental mention of a 
child’s age recital of'a will, is 
no proof of the exact age of that child. 
Considering how inexact the people of 
this country are as to the age of their 
children, except when a horoscope is taken, 
the devisor is as likely as not to have 
miade a mistake in the child’s age. The pro- 
_ Geedings after his death granting 2 certificate 
to the guardian of the girl, are merely proof. 
of her being a minor at that time, and do not 
disclose what her exact age then was. This 
was a point for the defendant Nuzeeroonissa 
- to prove, and she has evidently failed to give 
sufficient legal proof, and has not appeared 
in this Court though made a respondent to 
the appeal, and we think so much of the 
judgment of the Lower Court must be revers- 
ed with, coats, and plaintiff must get a decree 


in the 


for the eight annas share of all the property 
sold to him by Nuzeeroonissa, l l 


We sæ no,ground for interfering with the 


j e 
judgment as regards the property of Hyder f 
4 ee 


ahli, for iteis not shewn às that Didar Buksh, 
either iar the. will of Kurun Ali, the 
e 


father of Nuzeeroonissa, or under 


Mahomedan Law, had age share in the | 


property during the life of his father, though 
he was permitted to bé a party to the deed 


of sale. This part of the special appeal we 


Aismiss with costs ©.. 
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o-The 19th°Zugust 1867. 


| Present : 
The Hon’ble H. V. Bayley and A. B. Phear, 
Judges. + 


I Sale for artears of Government re- 


venue — Highest bidder — Suit for 
damages against Collector person- 
ally for sale to other than highest. 
bidder. 


Caso NM. 635 of 1867. 


Special Appeal from a decision passed by 
Moulvie Anwar Ali Khan, Principal 
Sudder Ameen of Tipperah, dated the 
81st December 1866, affirming a deci- 
sion passed by Baboo Ram Monee Sein, 
Moonsiff of Regen guna dated the 30¢h 
July 1866. 


Mr. Cornell, Collector of Bullooah ` 
(Defendant) Appellant, 


versus 


Musst, Oodoy Tarn Chowdhrain -and others 
(Plaintiffs) Respondents, : 


Baboo Romanath Bose for Appellant. 


Baboo Shushee Bhoosun Bose 
for Respondents, ° 
Ata sale for default of payment of Government, re- 
venue, the Collector is bound to sell to the highest bid- 


dgy, even though (as in this case) that bidder be the 
husband of the person in arrear. 


In a suit against the Collector personally, for damages 
on account of loss sustained by sale to the second 
highest bidder, tife difference between the two bids is 
the proper measure of the plaintiff's loss and not the ac- 
tual or probable value of the estate. 

Phear, J.—In this case it appears that 
Mr! Cornell, the Collector of Bullooah ayd 
defendant in the suit, sold amehal belong- 
‘ing to the plaintiff for default of payment of 


| Goveynment revenue. 


From a consideration of the sale yooboo- 
kares and the facts found by the Lower Court, 
it feems to us that, after the sale proceedings 
were concluded, it was pointed out to Mr. 
Cornell èy one of his amlahs that Golab 
Chunder Sein, the ` highest bidder, was 
husband of the plaintiff, the defaflting 
zemindar. oThergupon, he. declared Kisto 
Kanto Roy, the next highest, bidder, and not 
Golab Chunder, to be the purchaser. 

Neither the plaintiff nor Golab Chundor 
at any: time took st&ps to get this mistake 
set right by appeal to the Commissioner ; and 
at the expirdtion of 80 days, the usualesale 
certificatg was issued to Kisto Kifnto, 
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After the lapse of more than 38 months 
from the day of sale, the plaintiff instituted 
this suit to recover from the aforesaid Col- 
lector personally damages as caused to her by 
* his not having sold the estate to the highest 
bidder, and the Lower Courts have awarded 
her rupees 257, the full améuft of her 


claim. ° > 


Tt is objected before us on special appeal— 


Firstly. —That the suit i £ barred by lapse 
of time. 


Secondly.—That if any said has been 
done to the plaintiff, the amount awarded in 
respect thereof is excessive and improper. 


Thirdly.—That no damages atall ought 
to have been awarded. 


We are of opinion that the first objection 
must fail, because we think that the cause of 
action does not fall among those for which 
one year’s limitation is provided, and it is 
admitted that this suit has been brought 
within any of the other periods which have 
been set out by the Legislature. 


The two other objections may be taken 
together. It is clear that the Collector com- 
mitted a wrongful act by selling the property 
to the second highest instead of to the highest 
bidder. Butwe think that the difference be- 
tween these two bids was the proper measure 
of the plaintiff’s loss, The sale was at an end 
before Mr? Cornel! fell into his error, and 
his conduct in this respect could have had 
no influence in checking the bidding. There 
isnothing to lead even to the suggestion that 
there was any one in the room who had 
offered or was ready to offer a higher price 

than Golab Chunder’ s bid. 


*On this state of facts, we are of opinion 
that the Lower Courts have taken a wrong, 
measure of damages. The actual or proba. 
ble value of the estate, if it could ¥e arrived 
at dehq's the bidding, affords no guide to 


the loss which the plaintiff sustained. She | 


certainly was ouly entitled to the surpfus 
proceeds of the sale after the Government 
claims had been satisfied, and ther@fore can 
only gomplain that the highest bid was not 
a accepted. Ag Golab Chunder’ sbid wes 

700, and Kisto, Kante’s- Rs. .625,.:the 
ints damages ought to have been: as- 
sessed at rupees 75. 


We, therefore, direct that the damages be 
diminished to this sum, and that the special 
appellant have -his costs of this appeal in 
proportion gto the amount cut ‘off from the 
damages as decreed below. - - > 

e 
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The 19th August 1867. 
Present: 

The Hon’ble F. B. Kemp an@F, ‘A. Glover, 
Judges. 
}imitatton—Possession under a Ma- 
gistrate’s order which is reversed. 

à Case No. 812 of 1867. ° 
Special Appeal from a decision passed by 

Mre W. DaCosta, Principal” Sudder 
Ameen of Purneah, dated the 4th Octo- 
ber 1866, reversing a decision passed by 
Baboo 'Kylash “Chunder Mookerjee, 
Officiating Moonsiff of that gpistrict, 
dated the 28th June 1866. 
Firingee Sahoo and others 
Appellants, 


versus 
Sham Manjhee (Plaintiff) Respondent, 
ir, R. E. Twidale for Appellants. 
Baboo Motee Lall Mookerjee for Respondent. 


(Defendants) 


Possession under a Magistrate’s order which is set 
aside by the decision of a Civil Court, cannot avail 
against a plea of limitation. 

Glover, J—Tuis was a suit by the put- 
needar of Mouzah Bhagdakhee to recover 
possession of 3 beegahs 17 d. of land on 
the ground that it was within his putnea 
and in his possession till ousted through his 
ryot Mannoo, 


The defendant (another ryot) Firingee® 
Sahoo alleged that the land was -situate in 
Talook Koolaspore, the property, of Sengrihal 
and others, and that the plaintiff was ‘barred 
by limitation. 

The first Court dismissed the plaintiff's 
suit on the issue in bar. But the Principal 
Sudder Ameen held that the plaintiff had 
recovered possession by the Criminal Court, 
and that therefore limitation did not apply: 
On the merits he found for the piainyi 


It is urged in apeaial appeal that it has 
not been found oy evidence that the plaint- 
iff did ever get possession under, the order 
of the Magistrate’s Court; and fit eve 
if he did, “the Yivil Couct degree which set 
aside that ‘order, set aside at the same time 
the possession g gbven under it, ° 


It is not very clear what was the nature 
of the criminal,, proceedings referred to. 
It is not Stated.in thé’ order itself “that the ` 
proceedings were taken, under Section 318 of 
the Criminal Procedyre Code, nor was there 
anything in the order itself to induce to 
suppose that they were so taken, 
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. It appears from that order that Firingee 


Sahoo, the gresent defendant, complained, 


against the present plaintiff for not permit- 
ting, the erection 
land. The plaintiff was called upon to 
answer, andthe resulé was that the defend- 
ant was retained in possession on proof 
apparently that he had the right so to retain 
it, This order was passed in July 1864.° 

‘The cigil suit, which altered this state of 
things, and gave possession to Firingee Shoo, 
was not decided till April 1865. 

The decision turnefl upon the fact of 
Firingoe’s right and long anterior posses- 

“sion, ~ 

And the question is which finding is to 
prevail. . 

We think that the order of the Magis- 
trate retaining the present plaintiffiu posses- 
sion, ‘was with all its effect extinguished by 
the decision of the subsequent civil suit 
which was instituted to set aside that. order. 
The case before the Moonsiff was to recover 
possession on proof of title, and the Court 
found that, not only had the party who had 
been victorious before the Magistrate’ no 
title, but that the'title, as well as the posses- 
sion of the other side, had been clearly 
proved, both at and before the time of the 
Magistrate’s order. - : 

That order, therefore, was no proof in this 
ease of the plaintiff’s possession ‘in 1864 ; 
and as the Principal Sudder Ameen -has 
relied solely upon it, we must reverse his 
judgment, and direct him to find whether 
there is, any other evidence on the record 
whereby the plaintiff- can escape from’ the 

. defendant’s plea of limitation. 


Costs will follow the result. 





, The 20th August 1867, 
e Present: 


Tho Hon’ble W, S. Sofon-Karr ang 
pekanath Milter, Judges. 


Invalid potteh—Right of occupancy 
Section 6 Act X. 1859. 


e 
v suv Caso No."1038' of 18672!) su omst 


Special Appeal, from a decision passed by 
- "the Principal Sudder Ameen of IMoor- 
shedabad, dated the 31st January 1867, 
reversing a decisio passed by the. Moon- 
siff of Jungeepore, ° dated the ‘10th 


Bing 


March 1866, 


of a house on certain, 


Shibnath Roy (Peuintiff) Appellant, 
versus . 


Messrs. R. Watson & Co. (Defendants) 
Respondents, *™ 


Baboo Gop&l Lail Mitter for Appellant. 


Messrs. R. T. Allan and J. S. Rochfort 
and Baboo Onookool -Chunder Mooherjee 
for Respondents. 


Even if a ryot’s potfh ve declared ‘by a Conrt to 
be null and void, shis title to the occupancy right laid 
down in Section 6 ‘Act X. 1859 is not affected, provided 
he has held or cultivated continaously for a period of 
12 years. ` 


Seton-Karr, J.—The decision, of the 
Principal Sudder Ameen to the effect that 
the plaintiff is not to derive any benefit from 
the former pottnh of 1255 is legally errone- 
ous, for this reason. The plaintiff, if he -can 
prove possession by cultiyating or holding 
land for 12 years, is entitled to the occnpan- 
ey right laid down in Section 6 of Act X of 
1859. It is immaterial whether the title of 
the grantor of the pottah of 1255 was de- 
clared by a Court to be null and void’ as 
against ‘the defendants, Messrs. Watson. 
A declaration that an izardar, such as the 
grantor of the first pottah lind no gòod ‘title, 
would not necessarily iuvalidateethé holdings 
of all the ryots under that izardat, and 
according to Section 6, a ryot, whether he 
holds under a pottah or not, acquires, a 
right of occupancy by simply holding or 
cultivating continuously for a period of 12 
years. ° ‘ f 


In , this case the Court must try,‘ not whe- 
ther the izardar hada good title’or not, but 
whegher the plaintiff had held possession or 
cultivated for 12 years previons to the appli- 
gation to the Collector. If he has so held, 
or if those from whom he inherits have so 
held, Ke would not be liable to ejectment, 
and wauld have a rfght to call on theeCourts 


‘to géstore him that which he had lost. 


In -trying this, question, the Court may 
consider e plea of the defendant to the effect 
that for a portion of the above period, they 
had themselves been in khas possession of 


e 
the land. , ies CARLE rip -riate 


tni ieia te 


` But the Court must try tlfe mere fact of 
possession for 12 years; and if it be proved 
in the plaintiff’s favgr, and within the scope, 
and meaning of Section 6, the plaintiff would 
‘be entitled to a decree, but not otherwise. 
e e ` 
The case is remanded ‘accordingty.. 
‘ ° orea uea A 
e 
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-The 2fst Affust 1867, : k convinced that it is necessary for the pre- 
Present: & servation of the estate that it should remain 

m : +c in the charge of the manager ‘of the Court 

The Hon’ble L. S. Jackson and, | of Wards, 1 agnin under Act XXXV of 

Ge P. Hobhouse, Judges. “ 1858 direct? that the Collector keep the 


. Procedure ia case of a Lunatic—Act P management of the said estate irhis hands.”’ 

XXXV. of 1858—Onus frobandi. . It appears that, on the receipt of the verified 

* Case No. 346 of 1867 application from the Collector, the Judge 

; TN ; .| instituted a new enquiry. He says :—“ I am 

Miscellaneous Appeal from an order passed adnvinoad hat it ds a To the pre- 

by the Judge of Tipperah, dated the 16th | « sevation of the estate that it should remain 
May’1867.. `~ “in the charge of the manager,” 


Span Hasharatoollaty Appelen Section 9 Act XXXV of 1858 is in these 
versus . terma ;—‘ When a person has begggdjudged 


The Collestor of Tipperah, Respondent. | “ to be of unsound ,mind, and incapable of 


Baboos Otool Chunder Mookerjee and * managing his affairs, if the estate of such 


(13 . » g ' 1 , 
a : person or any pavt thereof consist of pro- 
Kalee Mohun Doss for Appellant, « perty which by the law in force in any 


Baboos’ Kishen: Kishore Ghose and | « Presidency subjects the profrietor, if 
Jugodanund Mookerjee for Respondent.. | « disqualified, to the superintendence of the 
Before a Jidze can, on the application of a Collector | “ Court of Wards, the Court of Wards shall 


under Act XXXV of, 1858, order the property of an | « be authorized to take.charge of the same.” 
alleged lunatic to be placed in charge of some body else, re “ sary. for th C . 
he must observe the prodedure laid down in that Act Therefore, it was necessary, for the Collector 


and pronounce fhe alleged lunatic to be of unsound mind | to satisfy himself upon an enquiry duly 
after instituting a proper enquiry on the point. held after the receipt of such verified 


The High Court can set aside an order of the Judge ere n A 
madeunder the Act without evidence beiag taken, without application that the pergon therein named 


remanding the case to the Judge, there being no ana- | Was of unsound mind, and incapable of 
logy in this: respect between an ordinary Civil suit managing his affairs. ie 
and proceedings under this Act. i 


The burthenof proving an allegation as to the lunacy Then Baboo Jugodanund Mookerjee, who 
of any person rests on the Collector, or the person who; appears for the Collector, states that the 
mees the allegation à : Court is not competent to set aside the-ord 

; petent to set aside the-order 

Jacksoy, I—II -rBGRET to find that we! of the Judge arrived at under these circum- 
are again under the necessity of setting aside | stances. He contends that this case is 
the order of the Civil Court in the case of analogous to the case of a civil suit in which, 
this alleged lunatic Busharutoollah, if the proper evidence has not been recorded, 

On the previous .occasion, an order had | and the Court thinks fit to direct that fur- 
been made under the provisions of Act| ther evidence should be recorded, the case 
XXXV of 1858, nnd that order coming be- | is remanded or remitted to the Court.below, 
fore a Division Bench of this Court, ig was | in onder to that further evidence being taken. 
found .that the. proceedings had not com- | Now, it seems to me that there is no analogy 
menced upon: any verified information, as |in this respect between au ordinary civil 
declared to be necessary in the precedent of | suit and proceedings under this’Aect. In ah 
this Court, 5 Weekly Reporter, paSes $4 and | ordinary civil suit, if the pērties having 
55, Miscellaneous’. Rulfngs, and thereupon | appeared, and evidence more o less having 
the Court ordered that the whole precee&igs | been offered, the Court arrives at a decision, 
be quashed. “On this order going down to jand’ either disntisses the suit or makes a 
the Zillah Court, the alleged lunatic made | decree for the plaintiffs that begomes rese 
application’ to the Judge-that his °property | judicata, and if the decree be se® aside, 
shoud be released from control. The Judge } there is an end $f the’ plaintiti’s claim ; it 
at first made angorder in accogdance with | cannot be agajn adjudicated between the 
the petition, but subsequently on a-renewed į same partiesac a thia matter if,is otherwise. 
application, frem the Collector stayed his | This is an application which may be renewed 
order, and the Collector-having in the mean- | as often as necessity is shewn to exist, and 
time put inm. verified petition, the Judge | the'previous adjudication would be no bar 
recorded this order :—® As the Collector has | to its being again entertained. Therefore, 
“ now petitioned on the part of the Court of| there is not the same *necessity for remand- 
“ Wards regarding Busharutoolgah’s estate, | ing the case that there is in the case of a 
“and has* verified the petition ; and as I am | civil suit. ° ` z 


p S 


ne, 
, 
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Again, Baboo Jugodanund Mookerjee 
argues that ‘the - burthen of “proving thes 
matter alleged in an application of this sort 


does not lie upon the Collector who made it,® 


tind that the mode of eonducting the enquiry 
rests ‘entirel} upon the Zillah Judge. From 
this doctrine, I must altogether dissent. It 
appears to me that the person who makes 

an allegation as to the lunacy of any person, 
is certain by bound to prove it ; and that if 
he fails to support his allegation by proof, 
he is liable to have his petition dismissed 
with costs. Itis for thé Court to take care 
that proper evidence is adduced, and it will 
abstain fem 
lunacy against any person unless the allega- 
tion is fairly and fully sustained. I have 
no doubt that it was for the Collector in this 
case, as he thought fit to bring the matter 
into Court, to adduce satisfactory proof of the 
insanity of the person referred to. It seems 
to me, therefore, that we are competent, 
and that it is necessary for us once more to 
set aside the order mado in this matter, and 
with costs. 

I think that in this case 200 rupees will 
be a proper fee to allow to the appellant. 


Hobhouse, J—-I concur, but wish to add 
a few words, f ; 


It seems to me that the procedure is very 


distinctly laid down in the Act; and if the. 


Judge had followed that procedure, there 
could have been no such mistake made as he 
has made. . ' 


- First of all, by the Act the Collector is in 
certain cases entitled to apply that such and 
such a person be declared a lunatic, and that- 
the marmgement of his estate should. be 
placed in the hands of the Collector. Well, 
that the Colloctor did. Then after that’ 

. comes Section 2, by which the Judge‘ is to 
institute qu enquiry for the purpose of ascer- 
taining whethér such person was or was note 
of sound mind, and incapable of managing 
his affnirs, avd thén atiicre are certain 

perenne lay it down how that en- 
quiry įs tô be conducted. ‘Then after that, 
Section 7 says that the Court Shall determine 
whether the alleged lunatic js or is not of 
unsound mind, and (Section 9) when it has 
adjudged or determined that matter, and also 
that the personsis incapable of managing 
his affairs, then the Court may pass the order 
which it has passed in, this particular in- 
stance. Now, not one of these proceedings 
was followed by the Judge in this case. 
What was simply done in this ease Was- ‘this, 


making any adjudication of | 


a et 
the Collegsor made Lis application verified in 
the proper mianuer ; then after that no 
enquiry was held, and the’ Judge without 
enquiry adjudged the person to be incapable 
of managing his affairs. The Judge did not 
find that this person was of unsound mind; ` 
but-withou@ any such finding, he directed’ 
that the estate should be managed-by’ some- 


‘body else, 


This being the case, I think’ undoubtedly 
the order must be get aside. 





_ The 21st August 1867, 
Present : 


The Hon’ble L. S. Jackson and 
©. P. Hobhouse, Judges. 


Form of certificate under Act XXVII 
of 1859— Appeal, - 


` Case No. 330 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of the 24 Pergunnahs, qaren 
the 25th March 1867. : 


Banee Madhub Mookerjee, Abate 
= versus 
Nilambur Banerjee, Respondent. 


Baboos Khettur Mohun Mooherjee and. 
Poorno-. Chunder Shome for Appellant. 


e Baboo Kishen Sucea Mookerjée for 
Respondent. 

There are no general words in any part of Act 
XXVII ‘of 1860 declaring that orders made by the 
Zillah Court ander that Act as to the form of the 
certificate shall be subject tc appeal toa higher Court, — 

Jackson, J.—It appears to me there is no 
reasogable ground for appeal in this case. 


The appellant’s complaint is thas, where- 
as he applied to the Zillah Court Judge for 
a certificate in regard to the estate of Tara 
Chand “Baiferjee and Ooma Deben, deceased, 

and made a specific request that suchecerti- 
ficntg*shduld enable him to draw interest 
upon and to renew certain Government securi- 
ties standing ia the names of those persons, 
the Judge in the certificate specified only 
the power to draw interest. It is usged 
that the appellant should elso have been 
empowered tovneSociate’ and «renew suci 
securities. The Judge, fter hearing 
the application, and also a party who objected, 
to the grant of the certificate, made his 
order that the appli€ant should receive ‘a 
certicate, but that it should relate only to 
the® Governenent promissory notes standing 
in the names of Tara Chand dnd Ooma 
x : 


1867] - * Civil, 
Debea, and that’ the “Petitioner ,ghould be 
empowered to draw interest upon such notes. 
Tt appears, that, after the grant of the 
certificate, the applicant had occasion to 
have the nofés in question renewed, and that 
the Bank refused to renew the certificate 
without some power to that® effect being 
inserte@in, the certificate. Thereupon, two 
months after the grant of the certificate, 
namely on the. 27th of May, the applicant 
came before the Judge and stated that the 
certificate had not been cOtapletely drawn up 
in the terms of his order, iftasmuch as it 
did not specify the promissory notes standing 
in the names of both Tara Chand and 
Oomn Deben, and also he expressly asked 
that the certificate should specify a power 
to renew and negociate. Thereupon, the 
Judge made the order that the application 
was to be heard with the proceedings. 
Within a month after the date of that order, 
the applicant came up to this Court in 
appeal against the original order of the 
Judge upon the certificate, complaining that 
the certificate is defective, and that the 
application subsequently made had been 
refused. 

Now, as to the form of the certificate 
itself, it appears to me that the Act XXVII 
of 1860 provides uo appeal to this Court 
upon the matter. There are no general 
words in any part of the Act declaring that 
orders made by the Zillah Court under this 
Act shall be subject to appeal to a higher 
Court. Itis only provided Py Section 6 
that the granting of the certificate described 
in the preceding Section may be suspended 
by an appegl to the Sudder Court, and that 
the Court may, upon petition after è the 
certificate shall have been granted by the 
District Court, grant a fresh certificates. 
“ Such further certificate’ the Act goes on 
to‘say “shall not affect any paym¥nts*made 
to the person to, whom ay former certificate 
may have been granted.” ‘That stem$ eto 


me clearly to show that the intention of] be dismissed with “casts. 


that Section was to enable a person aggrieved 
by’ the granting of a certificate to some 
othe~person to come before the Sudder Court, 
and appeal againss such grant. After that 
follows Section 7, whicl@¢shows what the 
effect of such eertificate shall be, and then 
comes Section 8, which enables the Zillah 
Court to insert in the certificate by express 
words a power to feceive interest or 
dividends upon Government securities or 
Bask shares, or to negotiating ethe sante. 
But there "is no Section and thgre are no 
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words in any other part of the Act which 
enable the Tecipient to appell against a 
refusal of the Judge to insert such words. 
The words “may empower”*no doubt imply’ 
a discretion that the $udge would be bound 
f° exercise upon a reasonable*view of the 
case on application being made to him; 
and ifa general appeal were allowed, I leave 
no doubt we should enquire whether the 
Judge had properly exercised the discretion 
vested in him. No doubt also,.if the Jaw 
had declared that the Judge was bound in 
all cases to insert su¢h power in all certifi- 
cates, ‘and if the Judge without good cause 
refused to do so, we might then, %3” a Court 
of superinteudence, command him to do that 
which the law requires. 


Then, as to the second portion of the 
appeal, namely, that the Judge has refused 
to comply with the later petition, it appears 
to me that the complaint is altogether 
groundless. The application was made on 
the 27th May, on which the Judge passed 
the order that the application was to be 
disposed of when the record was before him. 
But the petitioner would not wait ; and having 
appealed against the order on the certificate 
itself, he includes in it prematurely the 


order made by the Judge on the 27th May. 
It is impossible to- say what further order 
the Judge might have made in the matter, 
Tt does not appear that any further applica- 
tion was made to him ; and although perhaps 
alittle more expedition might have been 
used I have not the least doubt that, if the 
petitioner had waited, the Judge, on looking 
at the certificate and papers of the case, would 
| have seen that the certificate was not prepuréd 
in accordance with the direction, nud would 


have ordered it to be amended. e ° 
Š f 
I think, therefore, that, the appeal must 


` © anm 
Hobhouse, J.I concur with my* brether 
Jacksoi on both*points. Gi 
I would onlye add that, as far’ ns Ì can 
Hoal T GAGYI E, RESSE. a D itak Dat 
derstand, thero was not, in the petition 
| before the Judge, any prayer* to jusert in the 
certificat® the power to negociate Govern- 
ment securities, and © that, therefore, the 
Judge was quite right in not giving that 
‘ which he was not asked to give. 


u 
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‘The 22nd August 1867. 
, Present: è 
The Howble L. S. Jackson and , 
' ©. P. Hobhouse, Judges. 


‘Glainis.té attached property—Ap peat 
. . by ‘decree-holder — Sections. 229, 
_, 230, and 246 of Act VIII of 1859. 


wate Case No. 349 of 1867. 





Miscelldneous Appeal from an order passed: 


by -the Principal Sudder Ameen of Sha- 
f habad, dated tite 3rd April 1867.. . 
Gobind Pershad (Decree-holder) Appellant, 


= versus 


Rajah Ram Purkash Singh °(Judgment- 
debtor) and another Objector, Respondents. 


Baboo Mohesh Chunder Chowdhry for Ap- 
pellant. - 


Baboo Kishen Sucea Mookerjee for Objector 
Respondent. 


. On the application of a decrec-holder of a money 
decree for the sale of immoveable property belonging to 
the judgment-débtor, certain parties objected that they 
had purchased the rights of the judgment-debtor there- 
iü. Subsequently some of the objectors who claimed 14 
annas share in the property compromised with the 


decree-holder, who then applied that the remaining 2 |. 


annas, in possession of certain specified parties; should 
be sold. ‘The Lower Court. ordered that the sale of these 
+ 2annas should not proceed if the objectors who claimed 
them paid to the decree-holder a sum equal, rateably, 
to that levied from thé 14 annas.—Hto on appeal by 
the decfee-holder against the original judgment-debtor 
that the provisions of Section 246 (and not those of 
Sections 229 and 230) of Act VIII of 1859 apply to this 
case, which really seeks 10 enforce a particular remedy 
against third party named, and not against the original 
defendant. 4 
- Jackson, J.—In this case it seems the ap- 
pellant before ‘us purchased a decree which 
had been obtained against Rajah Ram Purkash. 
That was a decree for money, and it was pro- 
vided that, in accordance with a pledge en- 
tered into by the judgment debtor, particular 
Ihuded - estates should be liable, and the 
decree-holder should be competent to pro- 
ceed to sell tlfose estates in satisfaction of the 
decree. The purchaser accordingly proceéd- 
ed to sell the mouzth Ruttsenpore, which 
exis one of the mouzahs plèdged. Thereupon, 
certain Persons objected, stating that they had 
urchased the* rights and ?nterests of the 
Jiran ator and were {r possession of 
the property, They stated, however,,the- 
name of the mouzah ‘which they purchased 
was - Chumarun.- The Principal Sudder, 
Ameen at’ first refused to go into the qhes- 
tion regarding Mouzah Chumarun, and reserv- 
ed the sale of that estate. Thereupon, the 
decree-holder appealed tS this Court, then 
cofisisting of Mr. Justice- Loch" and “Mi. 
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Justice glover, wif heard the appeal and 
directed that the matter should be enquired 
into, and remanded’ the case “to the Court 
below. a. 


Subsequently, some of the objectors, who 
were interegted in the motfzah to the 
extent of Ì4 annas, entered into a compio- 
mise with the decree-holder, and*patd him a 
certain sum of money, aud thereupon the 
decree-holder petitioned thé Court below 
reciting this compromise between these par- 
ties, and asking the Court to proceed to éell 
the remhaining two annas, which he stated 
were in the occupation of specified objectors, 
being. Ram Oogiah ‘ind Ram Surun. -` The 
Court, however, upon their objection ap- 
parently, ordered that the sale of tlie 2 annas 
of the estate should not proceed on condition of 
their paying to the decree-holder a sum equal, 
rateably, to that which had: been levied from 
the remaining 14 annas, that is to say, a sum 
of 625 rupees. 

Now the decree-holder comes up again in 
special appeal to this Court, making the 
original judgment-debtor respondent, and 
asking the Court to order that these two 
annas shall be unreservedly sold in snti$fac- 
tion of the -balance of his decree. There- 
upon, Baboo Kishen Succa Mookerjee, who 
appears for the objector Ram SOograh, who 
isnot properly a party to the suit, objects 
that no appeal will lie in this case,,and upon 
tlt point, wa have heard argument from 
him and also from Baboo Mohesh Chunder 
Chowdhry, who appears for the appellant. 

e 


The appellant’s vakeel has contended that 
this is not a case to which Section 246 applies, - 
but that the law applicable to this case is to 
be fdund in Sections 229 and 230 of tle Civjl 
Procedure. That appears to me to be an 
entire misapprehension on his part. This is 
not a decree for immoveable property, but a 
decree for’money for the realization of which 
the gecree-holder has a liensand is @ntitled 
to procedi against specific immoveable proper- 
ty. The decree-holder could not have asked 
the Courg to place him in possession of this 
immoveable property ; all that he could ‘do 
was to apply to the Court to attach and sell 
the property, mentioned. ° 


It is contended tnat n decree of the kind 
before us is really a decree for immoveable 
property, and it is said that the Madras 
High Court in vari8us instances have ruled 
that, in respect of suits of this nature, that 
iseto say,e where the lender of the moaey 
Has got--a lien over certain, spcified im- 

e 


i e š 
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moveable ‘property, the rules; of: limitation 


applicable to suits for immoveab: proper- |. ° . 

ty apply. It. appears to me, that that stands r ; Present i 

upon altogether different grounds. Ofcourse, |, ane He ‘Glow B. ae and 
over, Judges. 


the law of. limitation must be read strictly 
by its own terms, and, where Section 1 
Clause 12 ‘Act XIV of 185% provides “a 

to suits for the recovery of immoveable pro- 
perty to Which no other provision of this 
Act applies, the period of 12 years” is to be 
allowed, it may very well be held by the 
Madras Court y—(I am nog aware that it has 
been so held‘in this Court, byt possibly it 
may be so held)—that an interest of the kind 
created by the mortgage-bond held by this 
decree-holder should be called an interést in 
immoyenble property ; and if so, the period 
of 12 yeats would be applicable to it. - That’ 
ig another thing altogether ; ; we have now to 


Filing a cross- -appeal orally—Written 

3 ) memo: of grounds—Absence of pro- 
per stamp—Grounds not advanced 
ip regular appeal— Property pleg- 
ed as security—Purchase by obli- 
Fee. ° 

Regular Appeals from a decision passed by 
Baboo .Nurothum Mullick, Principal 
Sudder Ameen of Bhaugulpore, dated, 
the 4th February 1867. 


Case No. 90 of 1867. 


Mussumat Hoolas Kooeree and another 
(Defendants) Appellants. ‘ 


consider what the decree i is, and what the versus ' 

mode of its execution is to be. It appears Mussumut Bibee Sufeehun (Plaintiff) 
to me perfectly clear that this.is a decree Respondent. 

not for land but for money, and secondly, we -Baboo Debendro Narain Bose for 
must look to the Sections relating to execu- ` ' Appellants. S 

tion of decrees and to attachment of property 

for the law in this case. I think, therefore, Baboo A Ghose tor 


that Section 246 would clearly apply. But 
we are relieved altogether of this question, 
as it appears to me, by the circumstances of 
the case before us. This decree-holder 
is not insistimg upon the liability to sell all 
the particular property which was mortgag- 
ed to him ; he does not insist upon his right 
to ignore a’ purchase ; made subsequent to de; 
cree ;on the contrary, he recognises that 
purchase, and he says that Tam 1 entitled to 
settle with cer tain of the partias, who have 
purchase and to pre oceed exclusively against 
the remainder. That is nota question be- 
tween him aad the judgment-debtor ; it is a 
question betweén him and certain third par- 
ties, and therefore it seems to me that neither 
Section 11 nor any other Section of the Act 
entitles him to prosecute this appeal. If he 
had ignored the parties who had ‘pirchased 
this profferty, and had said I insist upon this 


property being sold, or a certain portion of ft, 
such-as may be sufficient to satisfy my debt, 
he would have stood in altogether a 
differeftt position. © As it is, he is really 
seeking to enforce 2. pawicular remedy 
against a third party named, and not against 
the original.defendant. i 

I think, therefore, tht this” special ap- 
peal must be refused, 


Case No 127 of 1867. 


Mussumat Bibee Sufeehun (Plaintiff) 
`” Appellant, 


versus 


Khajah Mahomed Hubeeboollah Khan and 
others (Defendants) Respondents. ` 


Mr. R. E. Twidale and Baboo Unnoda 
Pershad Banerjee for Appellant. 


Mr. C. Gregory and Baboos |‘ Mohesh 
Chunder Chowdhry, Debendro Narain 
Bose ‘and. Kalee K ishen Sein for 
Respondents, : 

An application to file & cross-appeal orally was re- 
jected firstly, because a written memo: of its grounds 
had not been filed’ previously, secondly, because the objec- 
tion when taken was not filed on the regulated stamp, 
and, Zast/y, because the ground now urged had not been 
advanced as an objection i in a regular “appeal pfeviously 


Where a plaintites bond gives him a separate lien on 
each and all of severa} mouzahs plédged as security, he 
is free to elect for sale yhichever of the mouzahs he 
thinks most likely to satisfy his claim. 

When a portion of property pledged as Be a 
bond is sold in satisfąption, there is noghing to--prevent 
th@obligee from purchasing such portion, 

Glover, J.— Tars was n suit to'recover 
rupees 20, 1538-6-6, principal and interest, 
due on p „bond executed on the 4th Jeyt 
1271 F. S. (1864), by Maliomed Tubee- 
boollah hon defendant No. 1, and to ‘sell 
in satisfaction of the debt, the two mouzahs 
Dheer Dowra and Sara’ Nownbad, which 
Hobhouse, Foot concur. ' had’ been pledged as security in the bond. 
. e i A 
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from Hubeebodllah into the hand’ of defend- 
ants Nos. 2, 3, 4, and 5, where the plaint- 
iff sought to follow them. 


-The ,-defendant No. 1, Hubeeboollah 
Khan, whilst? making some faint. objection 
touchiig the payment of the entire consi- 
deration. money, admitted the execution of 
thé! Bond ‘and plaintiff's right to follow the 
property (#iz., the two mouzahs named, in 
the plaint) pledged in it. He alleged- that 
the defendants Nose 2, 3, 4, and 5 bought 
the ‘mouzahs of Dheera Dowra’ and: Sura 
Nowabad with notice of ¢he plaintiff's lien, 
and paid a tess price for them, in conse- 

quence of that knowledge. 


Defendants Nos. 2 and 3 alleged that 
the bond put forward by the plaintiff was 
collusive, and that the case had been got 
up by: her father-in-law, Shaikh Bheekun 
and Hubeeboollah, ‘in fraud of third parties ; 
that supposing the bond.to be bond. fide, ‘no 
less than 26 mouzahs were pledged by it to 
the plaintiff, some of which are still in 
Hubeeboollah’s possession, and that plaintifi’s 
claim ought to be satisfied from the sale of 
these and of two other uuincumbered mou- 
zahs pledged, instead of from mouzah Sura 
Nowabad which they (defendants -Nos, 2 
and 8) had bought for valuable considera- 
tion, and without notice of the plaintiff's 
lien, on the 12th of May 1865. 


“They also contend that the plaintiff hav- 
ing herself bought three of the~ pledged 
mouzahs had btoken her lien on the others. 


Defendants Nos. 8 and 4 urged that they 
bought the mouzah Dheera Dowra from 
Hubeeboollah on the 2nd May 1866 for value, 
without notice. They also pleaded collu- 

‘sion between the parties to the bond, and 
urged generally the same objections as their 
co-defendaitts, adding that previous to the 
sale to them the mouzah had been mort- 


gaged to theif father-in-law under a zur-ig, 


peshgee lease in 1863, to pay off which the 
sale was afterwards effected.” >. : 

"The Fincipal Sudder Ameen fixed two 
issues :— a hi ae ; 

(1.) Were more than the two mouzahs, 
Dheera Dowra and Sura Nowabad; pledged ? 
And if so— pi 

(2.), Can-plafntiff obtain a decree for, the 
sale of fhose two alone ? z 


On the first issue, héfound that the bond 
executed “by, Hubeebodllah pledged 26 
mouzahs, and not only the ‘tivo’ above-mer- 


These.two mouzahs’had passed by purchase tioned ; 






to have taken that view 








and, on the eeeconf, held” that the 


plaintiff haf split her claim improperly by pro- 
"ceeding against two mouzahs only, and that 
uch splitting would, in the event of her 


demand not being satisfied by dhe sale of 


gose two mouzahs; cause further litigation; 
t 


hat, at the thew stago of the caSe, it was 
impossible to adjust the different liapilities 
of all the 26 mouzahs, and that the plaint- 


ifs prayer to have the representatives of 


the 24 not before the Court made defend- 
ants to that end was inadmissible ; that, the 
obligor Hubeeboollah was still in possession 
of four of the pledged mouzahs, and that the 
plaintif’s suit should. be decreed against 
Hubeeboollah alone. A ee 
The Principal Sudder Ameen also made 
an order that the other’ 
defendants should, un- 
der the circumstances, 
pay their own costs. 
Against this decision 
all the parties to the 
suit save Hubeeboollah 
appeal; defendants Nos. 
4 and 5, Mussumats 
Holas Kooeree and 
_ Dae Kooeree,’ on the 
question’ of costs ; defendants Nos. 2 and 3, 


Note—We presume 
from the context that 
this decretal order con- 
templates the sale of the 
four mouzahs in Hubee- 
boollah’s possession, 
and the plaintiff seems 


of the order, although 
the words used do not 
go further than a per- 
sonal decree against 
defendant No. 1. ` 


-Mussumats Waheedoonissa and Malik Dobeh, 


under Section 348’of the Cote of Civil 


.Procedure, on the ground that the Principal 


Sudder Ameen has given no opiviog as to the 
‘bona fides of the plaintiff's bond, and the 
plaintiff herself on the ground (1) that only 
tivo mouzahs were pledged to her ; and (2) 
ihat in any cafe she had. the right to elect 
any of the mouzahs pledged and satisfy: her 
debt from them. 

We may. observe in this place, tlrat the’ 
pleader for defendants Nos. 4 and 5, aftér 
both sides. had been heard, wished to file a 


„cross appeal orally, on the ground that the 


effect Of tMeir father-in-law’s prior mortgagee 
in 1863 had not, Been’ considered @y the 
Priacipat Sudder Ameen. f 


We rejected the application, firstly, be- 
cause, thé petitioner. had not complied with 
this Court’s rule of practice to file before- 
hand a written memo : of the grounds of fross- 
appeal , before’ thegcase camt on for hearing ; 
secondly, because the objection, when taken, 
was ‘not filed on the’ regulated stamp; 
and,. lastly, because, these defendants had 
already preferred:a eegular appenl against 
the lower Court’s finding, and had made no 


objection jherein to. the Principal Sudder 


Ameen’s decision on this ground, e 
e Li . è 
Ld 
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Wo considered it mtir to. the, other side 
to allow an irregularly taken cfoss appeal 
to be heard,at the eleventh hour, when the 
plaintiff would be taken: altogether by sur- 
- prise and be unable to meet the objection, 
an objection, moreover, which does not ap- 
pear to have been in any wayepyessed in the: 
‘lower Court. 3 “a 


The hearing of the cross appeal of the 
defendants Nos. 2 and ‘3, was, at the 
request of their pleader, postponed „till the 
case had been heard on the plaintiff’s regular 
appeal, these defendants: cohsidering that 
they should be able to uphold the Principal 
Sudder Ameen’s judgment as it stood, and 
not wishing for a remand (which would be 
the effect of their gaining their cross appeal) 
unless they failed in the first instance. 


We proceed, therefore, to consider the 
appeal of the plaintiff, and the, questions 
raised by it are these :— : 


_ (1). What did the plaintiff's lien, consist 
of ? did it extend over the two, mouzahs of 
Dheera Dowra and Sura Nowabad only, or 
over the whole 26 ? 


(2.) If the 26 mouzahs were pledged, can 
the plaintiff, who seeks ‘to follow the property 
pledged, and which has been purchased by 
third parieg, sue, on the allegation-that only 
two mouzahs were bound and bring only the 
ptrchasers of these two mouzahs into Court, 
and not‘only the representatives of ‘the: re- 
maining pledged mouzahs who may-hav@ as 
amongst themselves rights of contribu- 
tion? And— 2 0 

(3.) Has not the plaintiff, by, purchasing 
herself three of the pledged mouzahs at a 
prico move than sufficient to extinguish 
JHubéeboollah’s debt, placed herself®in a 
position to repay herself ? And if she has 

‘allowed such funds to go out of her hands, 
„can she now follow other portions of the 
property covered by the- mortgage, which 
have®passed for value to third parties ? 

In support of the first position, the @ppel- 
lant contends that the word ‘“ Oghaira’”’ 
used in the bond is vague an& general, and 
cannot be meant to include any mouzahs not 
distinctly specified by name, and that of the 
24 mouzahs thifs said tg be intluded no less 


than 19 had been sold by other persons at’ 


the date of the bond, and that therefore the 
obligor could not have intended to hypothe- 
cate them. We haye~read the plaintiff’s 
bond, and think that there can, be no reason- 
ble doubt as to its meaning. After ņecit- 
ing thaé certain’ sums were due, partly on 


° 
3 e 









| the plaintiff ‘did endeavour 


the theekadaree of , certain mouzahis (naming 
them) and partly. ‘on, other a¢gourits, .it goes 
on, to say that the obligor. binds „for the re- 
payment of these sums on ascertain specified 
date, ‘:mouzahs ` Dheera Dowra, Sura 
Nowabad. and the rest, which appertain to 
the theekadaree of the above named theeka- 
dar,” å e, the plaintiff. Nothing can be 
cléarer than that the mouzahs pledged ‘vere 
those which had been in the plaintiff's 
possession as theekadar, admittedfy 26 mou- 
zahs, including those the plaintiff now wishes 
to sell. i , . i 


‘With regard to appellant’s objection that 
19 of these mouzahs had been awendy dis- 
posed of at the time.the bond was executed, 
wo observe that there is no proof of the fact, 
the deeds of sale being neither produced nor 
proved. Nor has any one of the alleged 
purchasers .been brought -into Court, whilst 
the. grave improbability that the plaintiff 
would be content with two mouzahs, the 
yearly rental of which was ‘not, as appears 
from the record, more than rupees 451, as 
security for a debt of rupees 13,000,, remains 
in full force. -But, however this may be, 
and whether or no the plaintiff had reason 
to believe that only those two mouzahs were 
pledged to him, we have no doubt that the 
words òf the bond bound the whole 26; 
and on this issue, therefore, we ‘agree with 
the Principal Sudder Ameen. `’ carer 

On the second issue, it. is contended, by 
the purchasers (respondents) that the plaintiff 
was bound to join the representatives of . all 
the 26 mouzahs pledged to him as co-defend- 
ants in his suit for recovery, and that by 
his not doing so he has destroyed any equi- 
ties they might have. had amongst them- 
selves for: contribution, supposing» that the 
amount of the plaintiff's claim had been 
realized from one or more of them only., : 


On this, we observe in the first place, that 
to ering the 
*present owners of the rematning mouzahs 
ingo Court, but the Principal Sudder Ameen 
refused his application, ón the ground that 
at that stage of the case, it wouldhave be@r 
difficult to apfortion the respective liabilities 
of each. aaa 
But, we dê not understand what legal 
obligation the plaintiff was under to bring 
in all these parties. This was nota regular 
soit for foreclosure, in which all incum- 
brances ought to be made parties ; but even if 
it had been, the onlg result of not making 
them parties woukd be that the decree for 
foreclosure would not bind them (vide Story’s 


© 
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two mou 
is anothe® question, but we know of no law 
which prevents a transaction of this nature 
between a mortgagor and a mortgagee. If 


any injury is doné itis to the* latter, in as 
much as so mych of his lien is extinguished. 

We think, therefore, that the plaintiff 
was entitled to a decree against Hubeeboollah, 
and to recover his monéy by the sale of the 
two mouzahs Dheera Dowra and Sura 
Nowabad, always supposing that the bond 
on which the plaintiff sued was a bona fide 
docùment. 

And this brings us to the cross appeal 
of defendants Nos. 2 and 3. 

On turning to their written statement, we 
find a most distinct allegation that the 
plaintitf’s deed was collusive ; that no money 
passed between the parties, and that the 
plaintiff's father-in-law, one Shaik Bheekua, 
had got up thé whole case to defraud ‘inno- 
cent third parties of their right. 

The ‘Principal Sudder Ameen appears to f 
have been satisfied with Hubeeboollah’s ad- 
‘mission of the genuineness of the bond, and 
to have taken no noti¢e whatever of the de- 
fendant’s allegation of fr aud, why 7 we do not 
know, for the bóna fides of this document 
wasa conditign precedent to plsintiff’s ro- - 
‘covery’ of his money by the sale. of mouzaha ` 
admittedly in the hands of- others, and for 
whidh value had been paid without hoticg. 
We must therefore remand the case for a 
finding on this point. The defendants will 
of coutse Rave to support the onus of prov- 
ing fraud. ‘If they do so, ‘the phintif’s 
‘cag must be dismissed except. with regard 
to ‘Hubeebooj|ah personally, who addmitte 
the claim and ‘has not appealed. . 

If the defendants fail -to ‘establis tha ` 
mala fides of the elaintifi’'s bond, the latter 
will be entitled to a decree for recovery of 
his money . by the sale of the two mouzahs 
mentioned in his peti¢ion ‘of plaint. 

Costs will follow the result as between 
' the plaintifand the appealing defendante 






Equity | Pleadings, | 177.) Moreover, th 
‘plaintiff's 'bobd gave. him a sephrate lien oF 
each and all of the 26 mouzahs charged witl 
‘the debt. “He might undoubtedly have madq 
_the representatives of all defendants; and 
“have. recovered his dues by the sale of all 
one after the other, unless his debt had been 
Sooper extinguished, but af the ‘same time 
thesterms of the boùd left him free to elect 
“which of the mouzahs he thought most 
“likely | to satisfy his claim,. and all futther’ 
‘question would be between the purchasers |, 
and their vendor Hubeeboollah, against 
whom, supposing them to have ‘bought 
without setice, they would have a remedy 
‘for selling what was not in their power. 


The third issue depends on a question of 
fact, of which there is no evidence to be 
‘found on this record. If the plaintiff bought 
the three mouzahs aud retained their price, 
‘his original debt would have been extin- 
guished, but this is not the defendants alle- 
gation. They wish'to show that the mere 
fact’ of the plaintiff’s having bought three ‘of 
the mouzahs pledged to him has broken up 
“his lien on the othérs, and has changed the 

“thortgage into a simple unsecured debt. 


In support of the first contention, we have 
been referred to the case of Moonshea Kally 
-Pérshad, plaintiff, appellant, versus Lalla 
‘Behary Lal and others, defendants, IV. 
Weekly Reporter, 67. But we see no analo- |’ 
gy. between the two cases. In the ‘case 
-quoted, 'a creditor obtained a money decree 
‘and acquiesced in an order imade by, the 
` Court that out of four villages, the’ property 
“of his judgment- -debtor, the two last should 
“Only be ‘sold if the price of ‘the two first fell |. 
“short of the amount of his decree. The 
“two first villages did sell for more than 
“enough to satisfy the decree, but the creditor 
applied- part, only of the money to clear 
that. account, placing ‘another part to the 
- credit ofesome old debts due to him ‘by the 
_ judgment-debtor. Under these circumstas- 
ces, the Court held that, under the arrange- 
‘ment -made by the fudgnteht creditor, ° the 

Miter. at no right to have the last two’ 
„villages di in satisfaction of what remained 
of his debt. | 


In the. present case, these was nothing 

_to prevent the plaintiff from purchasing any 

‘of the mouzahs pledged to him, and he bought |; 

_them:at the, risk’ of lessening his own s¢cus’ 

rity. Whether in his new position as mort- 

gagor. of the three moyzahs in which he has 

. purchased the equity.-of, redemption, he is 
liable for contribution to the holders of ‘the 

. . in + 7 e j 


ahs he is new pfoceeding against . | 
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The 26th Angust 18675 `- 


= 


e- Present: ` 


The Hon’ble G. Loch and Dwarkanath 
*” Mitter, Judges.® 4 ~ 


e ye 


Ejectment—Clause 5 Section 23 Act 
* of 1859—Onus. 


Case No, 759 of 1867 under Act X of 1859," 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 25th 
1867, 
passed by the Deputy Collector’ of that 
District, dated the 14th Avril 1866, 


January reversing a decision 


versus . ` 


'Goluck Churiđer Chowähry (Plaintiffs) and 


others (Defendants) Respondents, 
Baboo Greesh Chunder ‘Ghose-for i 


> ` Appellant. 


Baboo Kishen Succa’ Mookerjee for - 


Respondents. ° 


In a suit under Clause 5 Section 23 Act X of 1859, the 
questiort of ‘egal ejectment is the only questidh for 
adjudication, The onus_in ‘such a case is upon ‘the 
plaintiff, 

e e 

Mitier, JW—We think*that this case must 
.be remanded to the lower appellute cBgrt. 
The relinquishment pleaded by the special 
appellant might not be binding against the 
plaintiff, but the latter is still bound to show 
that he was illegally ejected by the special 
appellant, and thgt he has sued ,within one 
year from that date. The suit is brought 
under clause Section 23, Act X of 1859, 
and the question of illegal ejectment is the 
only question’ for adjudication. The onus 
is clearly upon the plaPtiff to substantiate 
his - allegations, The case is, accordingly, 
seng back for trial with referenge. to the 
above remarks. : : 
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|.. > Thé 26th August 1367. .- 





Present : 


' The Hon’ble G. Loch and Dwarkanath 


Mitter, Judges. e 


Prė-emption—Ante-dated deed—Onus 
Limitation — Clause 1 Séctioh 1 
Act XIV of 1859. . 

Pa ee $ e 


oe Case No. 747-of 1867. > 


Special Appeal froma decision passed by the 
Principal Sudder Ameen of Chittagong; 
dated the 81st January 1867, eversing a 
decision passed by the Moonsiff of that 

, District, dated the 15th May 1866. 


Kumur Ali aud others (some of’ the Defend. - 
ants) Appellants, © 


VETSUS 


Baboo Kishen Succa Mookerjee for 
: ; - Appellants, 


a Baboo Greesh Chunder Ghose for 
eet Respondents. : 


In a suit by A to énfurce a right of: pre-emption in- 
which the purchase to B was admitted, but it ‘was al- 
legad that B’a deed of purchase had been ante-dated, the 
onus lay on A to prove that B’s deed had been ante-dated ; 
and.on the failure of A to substantiate that fact and 
to prove that B had taken possession within ,one year 
previous to institution of the suit,;4 was held barred by- 
Clause 1 Section 1 Act XIV of 1839, 


Mitter, J—TuHE judgment of the lower 
appellate Court ih this case is extremely 
unsatisfactory. The plaintiffs, now special 
respondents before us, broight this action to 
enforce their right of pre-emptiqn under the 
Mahomedan law. They did fot deny, 
however, that a sale had‘been' actually made 
ig favour of the special ‘appellant, nor were 
they in a position to make- any ‘such asser- 
tion; as the right òf, pre-emption claimed by 
them entirely rested upon the faéteof n sok" 
having been made in ‘favor. of the sp&cial 
appellant. The? lower appelfate court has 
gone on to find gthat the defendant, special 
appellant, had failed to prove his purchase 
or that he had obtnined possession of the 
property in suit. . We are cléarly.of opinion 
that"thistinding is contrary to the allegations 
of both the parties to the suit.. The posses: . 
sion of the special appellant was. never ` 
denied in the Court of first instance, though.” 
an attempt was made in the plaint to state, 


the deed of sale relied upon 
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by the défend- 
ant had begn ante-dated. We think th, 
under the circumstances of the case, it was 
incumbent upon the respondent to prove 
that the deed of sale has been ante-dated 
and thatthe special appellant had, taka) 


. possession within one year prior to” the 


institution of the suit. The deed ‘purforts 
to have been executed in 1216, and the 
present® suit was brought 11 years’ after- 
wards in 1227 Mughee. The respondents 
have given no evidence to prove their allega- 
tions regarding the feed of sale being an 
ante-dated document. On the other hand, it 
appears Trom the judgment of the first Court 
that their own evidence went to prove 
that the purchase relied upon by the special 
appellant’ had been made some five or seven 
years ago. 


. suit is clearly barred by clause 1 Section 1, 


Act XIV of 1859. This appeal is, accord- 


ingly, decreed with costs. 


The 26th August 1867. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. : 


Decree for arrears of rent and sale 
under Section 105 Act X.12859—In- 


termediate sale in execution of a 


Civil Court’s decree. 


Case No. 786 of 1867. 


Upon this state of facts, their 








Bago Nubo Rishen® Mookerjee for 
z Appellant. 


No one for: Respondents. 


A zemiņdar who has obtained a decree against ẹ re- 


gistered tenalit for arrears of rent, iat Sally d ustified in 
proceeding to sale under Section 105 of Act X: 1859, 
notwitlistanding the tenure was purchased subsequently 
to the date of. the aboye decree, at a sale in execution of 
a decree of: the, Civil Court, 


Mitter, J.— We think that the judgment 


of the Lower Appellate Court should be re- 
versed with costs. 
now special: respondent before us instituted 


The plaintiff, who is 


this suit for confirmation of his right as the 


purchaser of aryotee tenure at-a sale in 


execution of decree; and also for the reversal 
of n sale held under Section 105 of Act X 
of 1859, at the instance of the zemindar, 
defendant, who has appealed specially «to 
this Court. We do-not think that the 
Lower Appellate. Court has come to a 
correct conclusion regarding the real char- 
acter of- the sale held at the instance of the 
special appellant. The facts found by the 
Lower Appellate Court do not legally justify 
any conclusion of fraud againgt the special 
appellant. It is not denied that the. arrears 
of rent sued for‘by him were really due to 
bim. Itis also admitted that*the person 
sued was the registered tenant whose name 
appeared on the books of special appellant’s 
serishtah, pd it is further admitted that 
the decree for arrears of rent was obtained 
prior-to fhe date of the plaintiffs purchase 
at a sale in execution of a decyee passed by 
the Civil Court. Under such circumstances, 


‘the mere fact that the Lower Appellate Court 
has used the vague and indefinite expressions 
of fraud and collusion cannot prevent us 
-from interfering with his judgment on that 
point. The spétial appellant was ‘fully 
jeistifiéd in proceeding in the manner he has 
done, and in the absence of any legal proof 





Special’ Appeal from a decision passed 
Sudder Ameen `of 
Chittagong, dated the 10th January 1867, 
affirming a dectsion passed by the Moon- 


by “the „Principal 


SPOT Howlah, dated the 28th March 


1866. « sf 
l 


Musst, Sufuroonissa (one of the Defendants) 


. Appellant, 
i x ` 
Versus ` 
e 


Saree Dhoopee (Pìaintiff) and others 
(Defendants) Respondents. 


of fraud ow liis part, the respondent has no 
right to question the legality of ‘those 
proceedings. 


The respondent could have 
saved tha tenure by deppsiting the arrears 
due to’ the spæial appellant, and it makes 
no difference that those arrears were due 
for a period prior to the date of his purchase. 
As the tenure has not been saved from sale 


i owing to the neg fence of the respondent, 


we decree this appeal, and dismiss his suit 
with allecdsts in this Court- as well as€n the 
Courts below. z 
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The 27th Augyst 1867. . - 
oo 

A Prosent : 

` The Hon’ble F, B. Kemp and F~ A. Glover, 

4 "e Judges. 


‘2 . 

Separato çollections and pega A] 
ment+Sevyerance of tenancy with- 
out actual division. . 


Case*No. 845 of 1867. 


Special Appeal froma decision passed by 
the Principal Sudder Ameén of Bhau- 
gulpore, dated the 30h December 1866, 
affirming a decision passed by the Moon- 
siff of that district, dated the 10th Feb- 
ruary 1866. 


Mussi. Mohroo Kooeree (Plaintiff) 
Appellant, l 


versus 
Musst. Gunsoo Kooeree and others 
(Defendants) Respondents. . 
Baboo Nil Madhub Sein for Appellant. 
Baboo Mohesh' Chunder Chowdhry 
for Respondents. 


Where it is found that the collections and manage- 
ment were separate, it is clear that the joint tenancy has 
been served, thoagh not immodiately followed Ly actual 
division of the subject-matter. 


Kemp, J.—Tuz only poiht taken in special 


- O The 27th August 1867. 


Present: . 


į The Howble W. S. Setow-Karr and 
Dwarkanath Mitter, Judges. 
t . n ° 
Suit on ground of forcible disposses- 
sion — Permissive possession by 
tehant—Notice to quit. ° 


_Case No. 397 of 1867. 


. e 

š ' @ 

Special Appeal from a decision passed by 
the Judge of Rajsitahye, dated the llth 
December 1866, affirming a decision 
passed by the Moonsiff of Shahtdzadpore, 
dated the 29th August 1865. f 


Mr. C. J. Phillips (one of the Defendants) 
í Appellant, 


versus 


Nund Coomar Banerjee (Plaintiff) 
Respondent. 


Baboo Issur Chunder Chucherbutty for 
Appellant. 


Baboo Hem Chunder Banerjee for 
Respondents. 


A suit to recover possession of land on the ground of 
Forcible dispossession, in which it was pleaded by de- 


appeal is, flat the plaintiff's case ought not "fendant and found as a fact that the defendant's hold- 


to have been dismissed until the defendants 
prove a complete and formal partition, and 
that a separate enjoyment of he collection 
is not sufficient. 


The learned Judges who remanded this 
sult intimated an opinion that separate 


ing was of a permissive character, should be dismissed 
at once, the defendant’s possession not being a wrongful 
one of the kind alleged by plaintiff. The right mode 
oft action in such a case would have béen for plaintiff 
to serve the defendant with notice to quit the land, and 
thereby put an end to the permission relied ‘upon by 
im, ` 


Jliiter, J.—Tuis was a suit instituted by 


coèlectiou and management may constitute | the plaintiff, now special respondent before 
a separation of estate without a partition | us, to recover possession of certain lands 
of metes and bounds, and this view has*| appertaining to his zemindary, on the allegar 
been taken by thé Privy Council ju q very | tion that he had been forcibly dispossessed 
late.. decision. (See Wegkly Reporter Vol. | of thie same by the defendant, gpecidl appel- 
_VIII, Privy Counci} Rulings, p. 1), © ifht, on the 25th Assin 1271. ‘The special 
The Lower Court has foundas u et | appallant denied. the agt of wrongful dis- 
that the collections and management were possession, and pleaded that he hag nequired,,. 
separate; in short, that ownersWip was ja right of ocqupancy in the WN in sul 
exercised over the property in certain defiued | ypder Section 6,Act X of 1849. 
shares, Jt is, therefore, clear, that the ‘The Lower Appellate Court has found it as 
joint tenancy was severed, though not im- |a fact that the a legation made by the special 
mediately follojved by a de facto actual | respondent regarding forcible dispossession is 
division of the subject mater false, but at the same time ig has given him 
This being the case, the defendant’s con- |a detreeeupon the ground that’ the special 
tention that the propert# is divided and not | appellant has failed to establish his plea of 
. joint, is correct, and the special appeal must | occupancy, With ref€rence to the nature of 
be dismissed with costs and interest.  * | the posséssion held by the special appellant 


¢ 
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— t 
the Lower Appellate Court has come to thi 


conclusion tbat it was of n,“ permissiv 
character,” and could not, therefore, be hel 
~ as the basis of ẹ right of occupancy. 4 


We are not sure that we exactly understand 


the reasoniitg of the Lower Appellate Courtf 


but ‘we think that we can take it for granted 
that the possession of the special appellant 
did not originate in fraud or violence, but 
that it was derived from the permission of 
the special respondent, who has received rent 
from the special appellant and his prede- 
cessor, Nor do we wish to enter into the 
question as to whether the special appellant 
has acquired any right of occupancy in the 
land upon the facts found by the Court 
below. But we are clearly of opinion that, 
looking merely to the fact of the special 
respondent’s failure to prove the cause of 
action upon which he came into Court, and 
‘connecting it with the character of the 
possession held by the special appellant, the 
present suit, as brought by the special re- 
spondent, ought to have been dismissed. 


Every plaintiff is bound to prove the cause 
of action upon which his suit is based. We 
do not think that the special respondent 
has fulfilled this obligation in any manner. We 
do not attach any importance to the parti- 
cular date of dispossession ‘alleged. hy „the 
plaintiff, but we are clearly of opinion that 
- he was bound to show that the possession of 
the special appellant was a wrongful one. 
It has been found, on the other hand, that 


this possessiow was of a permissive character. , 


Under such circumstances, the special 
respondent’s mode of action should have 
been to serve the special appellant with a 
notice to quit the land, and thereby putan end 
to the permission relied upon by the latter. 
The special appellant was sued as a mere 
wrong-doer, but the facts above referred to 
are sufficient to constitute a complete defence 
to such dù. acfion. We think it would be 
contrary to sound principles of law ang 
justice to give a decree ,tp the special,re- 
_ gpondent ig an action framed like the present. 
SRppose Phat the special appellant had 


pleaded nothing more than {the bare fact | 


that he was in possession with the permi: 
sion of the special responden® and was not, 
therefore, guilty of the charge of wrongful 
dispossession brought against him by the, 


latter ; thisereply would have been quite 


sufficient to procure a dismissal of the suit 
if its- truth were established by evidence ; 
and if forcible dispossessian were not proved, 
why then should the special appellant be 


deprived of his righteto a*favorable verdict, 
merely 8% the ground that he has taken a 
further plea which he has failed to substan- 
tiate ? 4 ` 

The cases cited from Weekly Reporter, 
Volume VII, page 395, and Weekly Re- 
porter, Volufhe V, page 228, do not ap- 
pear to us to be in point, though the facts 
of the first case are somewhat similar. The 
objection does not appear tò have been 
specifically taken in the last mentioned case ; 
but though it was taken in the first, it -was 
overruled upon- the ground that the issues 
laid down in the Court below and accepted 
by the defendant, had, virtually altered the 
character of the suit, as it was originally 
instituted by the plaintiff. In theecase be- 
fore us, the very first issue laid down by the 
Court of first instance clearly and distinctly 
referred to the fact of dispossession alleged 
by the special respondent, For the reasons 
above set forth, we decree.this appeal with 
costs. The plaintiff's suit is dismissed with 
all costs. - 





The 27th August 1867. 
Present: ci 


The Hon’ble W. S, Seton-Karr and 
Dwarkunath Mitter, Judges. 
Jurisdiction — Suit for immoveable 
- property on ground of disposses- 
gion—Title—Adverse and prior pos- 
session — Limitation — Seétion 15 
Act XIV of 1859 — Sections 318 
and 319 of the Code of Criminal 
Procedure? _ 
Case No. 766 of 1867. 


Special Appeal from a decisionapassed by 
thè Principal Sudder Ameen of Rajshahye, 
dated the 16th January 1867, reversing a 

e decision passed by the Moonsiff of that 
District, dated the 16th June 1866. 

Khajah Enaetoollah, Chowdhry (one of the 

e Defendants) Appeltant, 
Tt." versus 
Kishen Soondur Surma and others 
(Plaintiffs) Respondents. ° 
Baboos Kishen Dyal Roy and Hem 
Chunder Banerjee for® Appellant. 
Baboo Romesh Chunder Mjtter for Re- 
spondents. 


The Civil Courts are fompetent, Section 15 Act XIV 


of 1859 notwithstanding, tegive a decree for immave- 
able property on the bare ground of illegal dispossession 
in a suit brought after six months from the date of such 
dispossession, t which suit the defendant has failedg to 
prove his own title tø the land, °> “'° e ' 


, . 
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In considering the point ifPespective of yoned 15 
Act XIV of 1859,—Hetn that possession for 


possessor which wo one in the world can question or 
repudiate; that adverse possession for any period suffi- 


, cient under theefimitation Act is itself a title even 


against the rightful owner himself; that prior pos- 
session, howeveg short, is itself a title against a mere 
wrong-doer. 


In deciding the question with special reference to 
Section 15 Act’ XAV of 1859, the object an 

that Section considered, and the bearing of Sections 
318 and 819 of the ode of Criminal Procedure with 
regard to cases of dispossession and the jurisdiction of 
the Civil Courts illustrated. . : 

Mitter, J.—Tue special appellant in this 
case contends that the Lower Appellate 
Court has committed an error in law in 
decreeing the julkur in dispute to the 
special respondent solely on the ground of 
prior possession and illegal dispossession 
without any proof of title. The special 
appellant, however, does not contend that 
the Lower Appellate Court has commit- 
ted au error in law in rejecting the evidence 
produced by him to prove his own title and 
possession: s0 that the question, as it real- 
ly stands before us for adjudication, amounts 
to this :—Can the Civil Courts give a decree 
for immoveable property on the bare 
ground of illegal dispossession in a suit 
brought after six months from the date of 
such dispossession, it being borne in mind, 
however, tha¢ ‘the defendant has friled to 
prove his own title to the same? We have 
given this question our most careful consi- 
deration, and have at.length come to the cong 
clusion that it must be answered in the 
affirmative, Section 15 Act XIV of 1859 
notwithstanding, e 


In the first place let us consider the 
question as if Section 15 Act XIV of 1859 
had not beén in existence. We cagnot 
adopt the argument that has been pressed 


upon us by the pleader for the special | 


appellant that no length of possession is 
sufficient to create a title to land. e That an 
abgelut@ aud indefeassble title binding 
against the whole world can be acquired by 
prescription, is a doctrine by no means un- 
known to the law as it is administered in 
thie country. It is quite true that there is 
no express legislation on the subject, but our 
Courts being bound to administer the 
principles ‘of equity and gqpd cofiscience in 
the absence of guch legislation, have always 
recognised the principle in some’ shape or 
other. Prescriptive Tights to the use of 
land are daily sanctione by our Courts, and 
there seems to be no reason why such rights 
shold be ignored in the case of phe laud it- 
self. Wht difference does it make that the 

e ° ' s 

e 


period of 
60 years and upwards is sufficient to create a title in the 


effect of 


be a mere wrong-doer. 





ifterest claimed in the one case is a right of 
Way, and in tite other aright enjoy the 
rfnts and profits? But the question, we 
lieve, has been set at resteby the Privy 
Council in their judgment reported in page 
99, Moore’s Indian Appeals, Voluree VIII :— 
“ Assuming however,” their Lordships have 
abserved, “that they all began in wrong 
“and violence, still that which had a vicious 
“origin, may in course of time hgve been 
“Jegatized ; since long enjoyment is itself a 
“ title, as well in favor of the recipient ofan 
“ annual paymant outeof landas of the pos- 
“ session of the land itself’? Whether the 
period of possession” found in this case by 
the Lower Appellate Court, is sufficient to 
create an absolute title by prescription, we 
do not undertake to decide, though we haye 
no hesitation in declaring that possession, 
fora period of sixty years and upwards, is 
sufficient to create a title in. the possessor 
which no one in the world can: question or 
repudiate. Wedo not think that the re- 
spondent is bound to go to this length for the 
purpose of recovering the property in dis- 
pute from the hands of the special appellant 
who has been found in the Court below to 
Nor is he bound to 
prove a length of possession which would 
have-entitled him to recover if the special 
appellant had established his own title. 
Adverse possession for any period sufficient 
under the Limitation Act is itselfa title, even 
against the rightful owner himself. The 
question has been discussed at great length 
with special reference to landed property in 
the mofussil, by Sir L. Peel in his judgment 
reported in page 70, Boulnois’ Reports. The 
same Tule-is also laid down in a judgment 
of this Court reported in page 261, Volume 
V, Weekly Reporter, and it appears fo have 
been directly sanctioned by the Privy 
Council in their decision reportedeig page 69, 
Weekly Reporter, Vol. V, Privy Council 
Rulings. In speaking of the gighfs of u 
party in possession, but without a title, their 
Lordships remarked :— The appellant has a 
right to-remain in possession sulgect to be 
dispossessed by pny one showing Tile 2d 
bgrred by lapseof time.” he unecessary 
consequence of this proposition would bo 
that, when the Yightful owner has allowed 
his title to be burred by limitation, the party 
jn possession would be competent to recover 
the band jf he has been illegally ‘deprived of 
it by the former. There seems to be no 
reason injustice or equity why any~ oue, 
even though he is the rightfyl owner him- 
self, should be permitted to accomplish that 
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` by illegal means what he could not hafe 
done by legel ones. That the doctrine. 
remitter would not hold good, in the case $f 
a person who fas allowed his cause of a 
tion to be lost by efflux of time, hns been 
clearly showva by Sir Lawrence Peel in hit 
judgment already referred to ; and we might 
therefore take itto be a settled proposjtion 
of law that adverse possession for a period 
prescribed by the Limitation Act is itself a 
title which the rightful owner himself can- 
not interfere with, This period, however, 
may vary according to*the circumstances of 
each case. It may be a,year or any number 
of years short of sixty years, after which 
period however no cause of action can be 
revived. But we do not see any: reason 
why a mere wrongful dispossessor shouid 
require proof from his adversary of anything 
beyond the illegal dispossession complained 
of. He himself has not got and never- had 
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possessigs or trespass as the case might be- 
The utmost that can be contended for is that 
the rightful owner at least should not be 
driven to the necessity of undergoing the 
trouble and expence of a law shit, if he can 
otherwise manage to recover hjs own pro- 
perty. We fave already seen gihat, even in 
his case, the law has laid dows -ceftain re- 
strictions which he cannot violate with im- 
punity. Why then should a nfere wrong-doer 
be permitted to take any advantage of his 
position as a defendant in the cause, when 
that position .has been acquired by illegal 
means ? Suppose a number of evil-disposed 
men were to form themselves into an associa- 
tion for turning out every body whom they 
can find to be in possession of land with- 
out title. Why should the Civil Courts re- 
fuse to restore the parties dispossessed to 
their original status? And what would be 
the eonsequences to society if this law- 


any title to the land. The act of disposses- | less association were to be permitted to en- 


sion committed by him has been’ entirely 
without any sanction from law. “Justice 
and equity require that he should be com: 
pelled to restore the party wronged by him 
to the same position which the latter enjoyed 
before the date of the illegal ejectment. To 
adopt the, contrary view appears to us to be 
tantamount to holding out a premium in favor 
of wrong and violence. That possession is 
primd facie evidence of title is an undisputed 
proposition of law. Mr, Best in his Treatise 
on Evidence, page 475, says that “the pre- 
“sumption of right in a party who has 
“ possession is highly favored by every sys- 
“tem of jurisprudence, and seems to rest 
“partly on principles of natural justice, and 
“partly on public policy.” This presumption 


mightebe weaker or stronger according to | 


the length of time over which the possession 
has continued ; but as observed -by Mr, 
Taylor, Veofume I, page 186 :—“ In actions of 
ejestment, though itis an inflexible rule 
that the plaiitiff must recover by the strength 
of his own title, yet proof of pricr posses- 
sion, however short, wil? be primd*facie 
epvidencgof title.’’ WÈ do not think, how- 
eves, Mat we are bound to sapply- this’ doc- 
trine of prefumption as. ‘against n mee 
wrong-doer. Prior possessiqn, however short, 
is.itself a title against sucha person. In 
actions of trespass, gays Mr, Taylor in page 
135, Volumes I, possession is conclusigt 
evidence of title against a mere wrong-doer. 
It is immaterial whether the party in posses- 
sion has lost it or nof provided the defend- 
ant has failed to prove’ his own title, and 
thereby to justify his illegal Act of dis- 


joy the fruits of their own wrongful acts ? 
The Civil -Courts have to determine the 
particular cause of action that has arisen 
between the parties to the suit; and it is 
with reference to that cause of action only 
that their determination would be final and 
conclusive as provided for by Section 2 Act 
VIIL of 1859, They cannot Jook beyond 
the parties to the suit, and proceed to find 
out who is the rightful owner if the plaintiff 
and defendant are not. Such @n enquiry 
Would be not only uséless in its practical 
result, but illegal as declared by the Privy 
Council in the -case reported in page 69, 
Volume V, Weekly Reporter, already refer- 
red to. > 


. $ 

‘The plaintiff has failed to show ‘that he 

is the rightful owner, but nevertheless he 
ehas succeeded in proving that he was in 
possession. The defendant had no right 

to diftur8 this possession. As between the 

+ ate @ ; 

two, the plaintiff is the only per®n who 

ought f& be maintained in possession. The 

rightful owner might afterwards bring an 
action against him if his cause of action „has 
not been barred by lapse of time; but until 
that is done, he has a clear right to Wemanin 
in possessieu as against every one else in the 
community. In @suit between 4 and B, the 
Civil Courts might to-day @clare that the 
title of A is a pogfectly good aud valid one, 
but to-morrow it might be found to be other- 
wise in a suit between C and A.’ Why 
then should any body be required to prove 
wh absolace’ title in a litigatign betẸeen 
himself apd another person when, a relative 

e 


a) 
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title is all that the Civil Courts ef? under- 


take to deal with? 


The following proposition laid down by 
Domat in. ks work on the Civil Law, 


Volume 1, , page 889, directly supports 
our view: Force does net, interrupt 
possession. Ne howe possession has been 


interrupted by an act of violence without 
any form of qaw or justice, is neverthe- 
less considered as n possessor, because he 
has the right to enter* into possession 
again.” ‘Nor do we think that this propo- 
sition is wholly unsupported by precedents. 
The procedure laid down in page 174, Week- 
ly Reporter, Volume VII, is but a necessary 
consequenge flowing from it, It was held 
in that case that the illegal dispossession 
being established, the defendant should be 
culled upon to prove his own title. If he 
fails to do it, the plaintiff is entitled to a 
decree; if, on the other hand, he succeeds, 
the plaintiff should then and not till then be 
called upon to prove a better title. 


The ruling of the Privy Council reported 
in page 47, Volume X, Moore’s Indian Ap- 
penals, also supports our view. In that case 
the plaintiff and the defendant had both failed 
to prove their title to the land in dispute; but 
the former had succeeded in showing that 
he was in possession at and prior to the 
time of attachment. Their Lordships held 
that he ha@ the better title of the two. It 
is true that the plaintifi’s possession ha® 
been found to have continued at least for a 
period of 18 years, but this finding had been 
arrived at upon an issue as to *vhich party 
was in possession immediately prior to the 
date of attachment. Nor does it make any 
differenee that the defendant was note in 
possession at the time of suit, the property 
being held under attachment by the Collect- 
or of the district. lt is immaterial whe- 
ther the defendant had succeeded im teking 
wroWty fue possession, or that the public nu- 
thorities had attached the property ine cose- 
quence of an unjust quarrel raised by him 
with the plaintiff in the cause. , 


The case in page 69, Volume V, Weekly 
Reporér, Privy Council Rulings, is no real 
exception. The defendant was in,possession 
under asetilement obtained ffom Government, 
and their Lordghips remarked at the very 
outset of their judgment thas the plaintiff had 
failed to prove, as alleged by him in his 
plaint, that the settlement and the possession 
under it had been acquired by fraud. 
Plaintiff's prior possession went fois nothing 
in consequence of his filure to prove his 
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title by adoption. In other worgs the case 
as not one of wrongful dispossession at 
L ; 

d 


In another case, however, the Privy 
Gouncil appear to have directly esanctioned 
the principle we have been trying to lay 
down. Itis reportedin page 12, Volume 
6, Weekly Reporter, Privy Council Rulings. 
There was long possession proved, by the 
plaintMf it is true, but the duration of the 
possession appears to have been specially 
adverted to, “because eof the fact that the 
plaintiffs were the servants of the defend- 
ant, and as such theit possession was of a 
very doubtful character, The concluding 
words of the judgment are directly in sup- 
port of our view. ‘The éééle by possession 
must prevail until a good one is shown to 
the contrary.” The case itself was one 
founded upon a charge of illegal disposses- 
sion. 


Now, as to the provisions of Section 15 
Act XIV of 1859 which is set out in the 
margin. What is therein that Section to 
bar the claim of the spe- 


“Tf any person shall, cial It 


without his consent, 
have been dispossessed 
of any immoveable 
property otherwise than 
by due course of law, 
such person or any per~- 
son claiming through 
him, shall, in a suit 
brought to recover pos- 
session of such pro- 
perty, be entitled to re- 


respondent ? 
merely says that a per- 
son who has been dis- 
possessed otherwise 
than by due course of 
law, shall be entitled to 
recover, motwithstand- 
ing any other title that 
may be set yp, provided 


cover possession there- 
of, notwithstanding any 
other title that may be 
set up in such suit, pro- 
vided that the suit is 
brought within six 
months from the date 
of such dispossession,” 


the suit is brought 
within six montbs from 
the date of disposses- 
sion, Butit does not 
say that a persoa ille- 
gally dispossessed shall 
not be entitled to recover, notwithstanding 
that the defendant has failed to ptove any" 
other title if the suit has not been browght 
wiéhin six months from the date 8f disposses- 
sion., The object of this Section appears 
to have been to givé q sptcial remedy to the - 
party illegally. dispossessed by deprdigjug them 
dispossessor of the privilege of proVing a 
beter title to the fand in dispute: Section 15 
is to be read asagart of the Limitation Act, 
and its object is to put an additional re- 
traint upon illegal dispossession, with a view 
t¥sprevent the author of that digpossession 
from getttng rid of the operation of that 
Act, by his own unlawful conduct. If the 
suit is brought withip the period prescribed 
by that Section, even the rightful owner of 
the land'is precluded from showing his title, , 
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But whatright has a mere yrong-doer t 
‘complain thet the party wronged by hi 
has ‘not availed himself of the summar 
remedy laid down in Section 15? Thesuii 
being brought after si& months from the dat 


of dispossession is a matter of no conse¥, 


quence if 12 years have not passed away 
fromt that date. It would fall within the 
express wording of Clause 12 Section 1 
Act XIV of 1859, it being a suit far the 
recovery of immovenble property, and insti- 
tuted within 12 years from the admitted 
date of the cause of action. . 

Tt has been said that the policy of the Legis- 
lature in enacting Section 15, has been to pro- 


hibit all suits brought after six months in 


which the plaintiff is unable to prove anything 
higher than the mere fact of illegal dispos- 
session, whether the defendant has succeeded 
or not in proving his own title. But we 
are Clearly of opinion that this .policy, as 
far as we can gather it from the laws and 
regulations in force, is just in the contrary 
direction. Throughout the whole system 
of our laws, we find a constant solicitude to 
widen, the distinction between legal and 
illegal dispossession, and to discourage the 
latter as much as possible. The Criminal 
Courts cannot any longer restore a party to 
possession who has once logt it; but in 
. every case in which a dispute regarding the 
possession of land is likely to lead to a 


breach of the peace, the Magistrate is-called | if 


upon to interfere and to take the necessary 
steps to maintain the party in possession 
in the enjoyment of that possession, until 
he is ousted “by due course of law.” 
orly when neither party has succeeded in 
proving his possession, or when the case is 
one of doubtful possession that the Magis- 
trate is authorized to attach the property as 
provided for in Section 319 of the Criminal 
Preeedyve Code. It must not be supposed, 
however, tat the prevention of a breagh 
of the peace is the only object to be kept 
in view, although itis the paramount object. 
elf thatyvere so, the Magistrato is vested 
with @lenary powers to accomplish that 
object witho@t wasting the public timedn 
enquiring under Section 318 as to which 
. of the disputants is in actual possession. 
The inference we draw from these provisions 
is that the existing status of the partigs 
should be respected as much ase patsiile 
even though the ultimate object: is the 
preservation of the? public peace. Then, 
again, the words “claims of any party to 
a right of possession” used in Section 318, 


ad 
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nnd who®ught to be maintained: in posses- 
sion in Section 319, clearly indicate that the 
question reserved for the Civil Gourts is not 
one of absolute but of relative title to the 
possession of the land, which, as between the 
parties to thegsuit, the Civil @ourts might 
determine th any manner whichf justice and 
equity may require. In ActfX éf 1859, 
a wide distinction is made ,between legal 
and illegal dispossession. A tenant, without 
any title to retain possession, is allowed to 
recover it, if he has been deprived of it 
in any manner contrary to law. 


Then, again, when the Civil Courts have 
to sell land in execution of their own decrees, 
or to put a decree-holder in possession, the 
utmost care is taken to prevent any wanton 
interference with the possession of a third 
party, as might be seen from the provisions 
of Sections 246 and 230, which require that 
such parties should be treated as defendants, 
and not as plaintiffs. But Section 15 
Act XIV of 1859, which has been so much 
aud so often pressed upon us by the special 
appéllant, appears to justify an inference the 
very opposite of that we have been called 
upon to draw from it. If our construction 
of that Section is right, it seems to be an 
additional restraint upon illegal dispossession 
by putting the rightful owner in the same 
predicament as a mere wrong-doer when the 
act of illegal dispossession has emitmated from 
m. Then, again, the words “ any other 
title” used in Section 15, rather go to 
indicate that possession itself is a title in 
the eye of the law which requires to be 
The special 
respondent might have obtainedy 2 summary 
renody against the special appellant, if hae 
had liked’ to dô so by proceeding under 
Section 15 ; but there is nothing in that 
the institution of a 
regular uit like the present, provided the 
special appellant ifallowed to provem hffher 
tigl8 then the title by possession established 
on behalf of the plaintiff. We do not see 
any reason why the suit is to be dismissed, 
when the defendant has failed to prove what 
he was bound to prove in justice and ẹquity, 
as shown jp the first partgof our judgment, 
The very firstqSection of the Civil Pro- 
cedure Code makes it obligatory upon the 
Civil Courts to fake cognizanve of all suits, 
not barred by ay direct Legislative pro- 
vision. Such exte&sive powers: were never 
before possessed by the Courts in this coun- 
try, as might be seen on a comparise@n of 


Section l Act VIII of 1859, with Section 8 
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Regulation III of 1793. If thereds no bar 
in Section 15 Act XIV of 1859, but on the 
other hand the case is expressly covered by 
the provision of Clause 12 Section 1; what 
ground is there for contending that the 
policy of the Legislature isotherwise than 
we have d§scribed it to be? adtis also to 
be borife énQmind that illegal dispossession 
is itself a good cause of action, such as our 
Civil Courts hic bound to recognize; for if 
it were not so, we fail to, perceive how suits, 
such as those comtemplated by Section 
15, can be at all permitted to”be instituted 
in the Civil Courts, when the Section itself 
is silent as to the tribunal by which those 
suits are to be entertained, i 


Mr. J. S. Rochfort and Baboo Shushee 
Bhoosun Bose for Respondents. 


Explains construction of the term “abadkaree ta- 
lookdaree” in a lease. 


A Government settlement, whethor permanent or 
farming, so far from destroying the rights of a talook- 
dar, always preserves them, if there be really a depend- 
ent tenure. 


eter the acceptance of farming leases ly the 
widow qua farmer, subject to the Government proprie- 
tary right, nor the sale of that Governmgnt right, in 
any way ipso facto extinguishes any talookdaree right 
existing in the abadkaree talookdar in that capacity, 
if otherwise valid. è 

Bayley, J.—Tu decision in special ap- 
peal turns on the gonstruction of the terms 
“ abadkaree talookdaree” admitted to be 
those of the lease. 


The plaintiff contends, and the Lower 
Appellate Court holds, that the terms do 
not convey any talookdaree rights, but 
merely those of an abadkar. The defend- 
ant contends, and the first Court held, that 
the defendant’s tenure was one with ¢alook- 
daree rights, and not one of an abadkar 
only, and that no intermediate settlement of 
Government affected the talookdaree right. ° 


We concur with the first Court and think 
that the Lower Appellate Court is wrong. 


First as to the admitted terms of the 
lease. The words are. admitted to be 
“ abadkaree talookdaree.”’ An-abadkar, with 
only abadkaree rights, can be easily defined 
by the word abadkar ; but an abadkar; who 
has talookdaree rights, is specially denoted 
by those very terms which occur here. It 
is also clearly shown that “this tenure has 
been termed always talook in the sense that 
havala and other dependent talooks are 
defined in the district (Backergunge). 


In the nezé place, a Government settle- 
ment, whether permanent or farming, so 
far from destroying the rights of a talook- 
dar, always preserves them, if tkere be really 

a dependent tenure. The most diwimet and 
‘clear instructions are given® on this point 
in all the Circular Orders of the Revenue 
authorities in® thgir Poles for the conduct of 


Revenue settlements. ~~ @ 


Neither tife acceptance of farming leases 
by the widow gua farmer, subject to the 
Government proprietary right, nor the sale 
of that Government right, in any way ipso 
“| facto extinguishes (as the Lower Appellate 
Court seems to think) any’ taleokdaree right 
existiSg in the abadkaree talookdar in that 
capacity, if otherwige valid. 


Holding that the objection of the special 
appellant is erroneous in law, we do not think 
it necessary to decide whether the Lower Ap- 
pellate Court has acted rightly in receiving a 
certain Nazir’s report as evidence in the 
cause, for this plea does not affect the fiud~ 
ing on the question of illegal dispossession 
upon which our judgment is exclusively 
based. We reject the appeal with costs. 


Seton-Karr, J.—I concur in dismissing 
this special appeal, as I hold that the decision 
of the Principal Sudder Ameen in the plaint- 
iff’s favor has not been shown to be erro- 
neous in fw. 


The 28th August 1867. E 
Present: s 
The Hon’ble H. V. Bayley and 
J. B. Phear, Judges. . 


( 

Abgdkaree Talookdaree — Efféct of 
Government Settldment or of ac- 
ceptance of farming leases on tg- 
lookdaree rights. 


~ œ Caso No. 881 of 1867, 


Special Appeal from a decisionepassgd by 
Mr. C. E. Lance, Judge of Backer- 
gunge, dated the 6th February 1867, 

* reversing a decision passed by Wr. F. A. 
| Anal Deputy Collector of that 

istrict, datgd the 22nd August 1866. 


Huro Pershad BhuttaMharjee (Plaintiff) 
° Appelt, 
verses 
Bhyrub Chunder Mojoomdar and others 
e (Defendants) eae . The same rule in fact, exists for the pre- 
BabooKalee Mohun Doss for’ Appellant. | servation of intermediate rights down to 
e 7: q : z -o 


id 
i. 
. ê 
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Committe@ef the Privy Council on the 8th 
March last, Their Lordship’s judgment was 
given in these words. After adding that, in 
their own opinion, the judgmgpt of the 
High Conrt varying the decree of the Prin- 
cipal Sudderg Ameen was ri&ht, they 
stated :—“ But first they humfly recom- 
“mend Her Majesty to dismiss ftlris “appeal 
“ with costs. They will add 4 recommend- 
“ ation that the order be withbut prejudice 
“to any proceeding on the part of the 
“ appellant to establish any debt other than 
“her claim for dain-mohur against her hus- 
“band’s estate or any lien in respect of such 
“debt upon that estate.” By the decree of 
the High Court which was then affirmed, 
the plaintiffs, respondents to Englaitd, were 
declared tobe entitled to 12 annas of the 
estate of the deceased husband of Mittun 
Bibee. These parties are ‘now seeking to 
execute that decree. Mittun Bibee, it 
appears, made an application to the Principal 
Sudder Ameen, who had the execution pro- 
ceedings before him, to stay execution, the 
ground of such application being that,- acting 
upon what one may call the suggestion in 
their Lordships judgment of the Privy 
Council, she has broaght a suit against the ' 
opposite parties to substantiate the claim 
which she alleges she has against the estate 
of her deceased husband. She declares that 
| these parties (now defendants) are residents 
of Cabul, and are persons having *no pro- 
perty beyond the property lately in dispute ; 
and that if they be allowed to execute 
the decree and recover from her mesne 
profits and costs and other matters which 
pass- under the decree, they will depart’ to 
their own country, and that she wll be de- 
prive® of the means of executing her*own, 
decree, if she be siccessful in her present 
Suit. 

It agpeays that this application was not 
supported by any affidavit, or any mattgy | 
whateger, except the allegations of the peti- 
tioner in the plaint. The Principal Sudder 
Ameen, taking up the application, recorded 
his opinion tifat it did not appear probable 
that the plaintiff would succeed in her suit ; 
in other words, he probably considered Yat 
(the applicatien being one uler Section 209 
of the Code of Civ® Procedure) it was not 
just and reasonable tọ stay the®execution of 
he decree. He, thgrefore, refused to com- 
ply with the applicatign. The plaintiff now 
appeals, and contending that the application 
was,one properly made under Section 209, 
she iusists hat the Court below,ought fo 
have complied with $ è 








khoodkhast ryots. The widow, may have 
asked for nothfne but the temporary settle- 
ment; but that spe asked for as any stranger 
“might ask it, and the acceptance- of ~her 
petition would not preYent her still holding 
her distinct aad separate talookdaree right 
within the temporarily settled mehal. 


. On the whole, I think that the Lower’ 
Appellate Dourt is wrong in saying that in 
this case there are no talookdaree rigkts ; 
but what their validity or extent may be, is | 
another matter not tow kefore us. I there- 
fore think it would be right to reverse the 
decision of the Lower “Appellate Court, 
affirming that of the first Court, and decree- 
ing this appeal. No costs in this Court. 


Phear, J—I entertain doubts as to the 
true construction of the lease, but they are ' 
not strong enough to lead me to differ from 
Mr. Justice Bayley. However, I think 
there ought to be no costs in this Court. 


The 29th August 1867. 
Present : 


The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 


Application to stay execution— 
Court’s competency under Section 
209 Gode of Civil Procedure—Proot 
of complaints alleged. 


Case*No. 870 of 1867. 


Miscellaneous Appeal from an order passed 
by the Principal .Sudder Ameen of 
Cuttack, dated the 2nd July 1867. 


“Mittun Bibee, Appellant, 
„  VETSUS 
Buzloor Khan and others, Respondents. 


Baboos Onookpol Chunder Mookerjee and 
Mohendro Lall Shome for Appellant. 


Mr, R. T. Allan and Babow Obhoy Chun 
= gese for Respbndents. 


D 

Wheitan€ pplication to stay execution of a decree is 
made to a Court in which a suitis peading against the 
decree-holder, the Court’s competency under Section 
209 Act VIII. 1859 to grant the appli@tion, depends on 
the decree being its own decree. 

An application of this nature ought not to be enter- 
tained without an affidavit or satisfactory proof of the |. 
complaints alleged in ıt, without the Court calling for 
such proof, © 

Jackson, J—Tue petitioner before us 
was appellant to England in the suit of 
Buzloor Khan and others, in which final 
judgment was delivered by the Judicial 


1867.)  *Cwü 


It appears to me Rat, in thee@rst place, 
this was not an application which the 
Court would be competent to grant under 
Section 209 at all. The concluding part of 
that Sectiofiwis in these words :—‘* Whenever 


“a suit spall be pending in any Court 
“against the holder of a Segree of such 
“Courtby, he person or persons against 


“whom the Yecree was passed, the Court 
“may, if itl appear just and reasonable 
“todo so, stay execution on the decree, 
“either- absolutely or on such terms as it 
“may think just until a d@cree shall be 
“passed in the pending suit.” 
therefore, to make the Court in such case 
competent to stay execution of a decree, it 
must bea decree of the Court iu which the 
suit is pending. Now; this is not a 
decree of the Principal Sudder Ameen’s 
Court, but it is a decree of the High Court 
of Judicature extensively varying the pro- 
visions of the decree of the Principal 
Sudder Ameen which has itselfbeen affirmed 
on appeal to the Privy Council. ‘This, it 
appears to me quite clear, is notu case 
within the terms of the Clause which I 
have just read. This seems to be a suff- 
cient answer to the appeal of the plaintiff. 


If it had been necessary to go further, 
I should besinclined to say that the applica- 
tion is not one which ought to be granted 
or entertained without an affidavit or satis- 
factory poof of the complaints alleged. , 


Baboo Onookool Chunder Mookerjee, who 
appeared for the appellant, remarked that his 
client had not been called upo@ for any proof. 


I must emphatically protest against the 
supposition, that a party, making an applica- 
tion of this kind, is to be called upon by the 
Court to prove his case. Yt is for him on 
making the application to support it by 


evidence upon which the Court can act, 
e 


e 
~is tg the merits of the case, we are not 
in a position to say whether the agplieation 
is well-grounded or otherwise. x 
I think, therefore, that the ap 
dismissed with costs. 


Tooo: J.—I have had some doubts 
in this case, because of the words contained 
in Section 362 of Act VIPI of 1859, which 
words declare that the decree of the 
Appellate Court shall bẹ executed by the 
Court which passed the “first decree in the 
suit, and according to fhe rules hereinbefore 


peal must be 
e 
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his is not a case to which ,Section 862 
npplies. If the decree had ween a decree 
f the Court of first instancg, simply upheld 
y the Appellate Conrt, then I should liave 
been inclined to say tat Section 209 would 
Papply. But in this case, as*my brother 
Jackson has pointed out, the decree is not 
a decree of the Court of first instanee, it 
is a decree of the High Court in appeal 
varying the decree of the Court b@low, and 
upheld by the Privy Council. 





=m , 
For these reasons® I think that Section 


In order, 209 does not apply, and that the Principal 


Sadder Ameen was right inrefusing to pass 
an order to stay execution. 


The 30th August 1867. 
Present: 
~The Hon'ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Jurisdiction—Rent reserved in kind— 
Separate agreement to deliver cer- 
tain articles. ` 


Case No. 1108 of 1867. 


Special: Appeal froma decision passed by 
the Judge of Moorshedabad, dated the 
30th March 1867, modifying a decision 
passed by the Sudder Ameen of that 
District, dated the 11th September 1866. 


Bhubo Soonduree Debia (Defendant) 
Appellant, 


VETSUS 


Nawab Syud Jynul Abdin (Plaintiff) ° 
Respondent. `; r 


e 
Baboo Romanath Bose for Appellant, 
. o * 
Baboo Kalee Kishn Sein for Pgppondus. 
. Se 

Act X of 1859 applies where rent js reserved in kind 
Pust. the same as in the case of suits for rent in money 5 
but not where artigles are to be delivered under n se- 
parate agreement unconnected with the question «f rent, 


Macpherson, J.—Tur appellant in this 
| asg, who was the defendant in the Court of 
| first instance, holds a putnee from the re- 


spondent, ‘The rent seserved in the putnee 


contained for the execution of original lease was 5,800 and odd rupees. Simulta- 

dedteos, But ou consideration; concur in} neously with the execution of a pottah, and 

the view taken by my co brgther that | the giving of a kubooleut by the defendax, 
É : x 
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the defendant gntered into a separate agree- 
ment, by whic he undertook to deliver to 
the plaintiff a cergain number of goats, cer- 
tain quantities of straw, and other articles 
yearly. ` The present shit is brought to re- 
cover the value of goats, straw, and other 
articles, of which delivery has not been made 
accoming to the terms of the separate agree- 
ment, 


A fornier suit under Act X of 1859 Was, 
as we are informed by the judgment’ of the |. 
Lower Appellate Courts dismissed by the 
Deputy Collector before whom it came on 
for hearing, who held that the suit was not 
cognizable by the Revenue Courts. That 
suit having been dismissed by the Revenue 
Court, the present suit is instituted, and the 
defendant now pleads that it is not cogni- 
zable by the Civil Court, but by the Reve- 

nue Courts. 
` we have to decide is, whether the claim is 
one of which the Civil Court can take 
cognizance. ; 


The defendant contends that the separate’ 


agreement for the delivery of the goats, 
straw, &c., is an agreement for the payment 
of a portion of the rent, inasmuch a8 the 


articles were to be deemed as so much rent, ’ 
and that, therefore, this suit is substantially . 


one for rent, and ought to have been insti- 
tuted under Act X of 1859. There is no 


doubt, according to decisions of this Court, |$ 
that where reng is reserved in kind, and not 
in money, Act X applies to suits for rent, 
just the same as in the case of suits for rent 
in money. But the present suit is not a 
suit of this description. . The only rent 
* which is reserved, as it appears tous in the 
` présont instante, is the rent of 5,800 and odd 
rupeé# mentioned in the putnee lease. The 
straw and other articles, which the defend® 
ant undertook to deliver, are tho subject of + 
aMprratgered special ju emani which, 
our opinion, is wholly unconnected with the, 
question “of vent; and the breach of bone 
tract, with respect to the delivery, could not 
therefore be made the subject of an Act X 


suit. : A =. °¢ 


We confirm tho dəsision of the Lower} 


Appellate Court, and dismfss the appeal with 
costs and interesti F 


, 


The question, therefore, which | 


in |. 
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Beo 3rd September 1867, 


Present: 


The Hon’ble F. B. Kemp and F..A. Glover, 
Judges. 


° 
Mahtran tenure — EE pgsses- 
, NER 6 . 
T 


Case No. 859 of 18 


‘Special Appeal from a decision passed by 
the Principdl Sudder Ameen of Jessore, 
dated the 3\st January 1867, reversing a 
decision passed by the Sudder Moonsiff 
of that District, dated the ne May 
1866. 


Oopendonath Roy and another (two of the 
Defendants) Appellants, 


VETSUS 


Kaleo Churn Roy (Plaintiff) sad others 
(Defendants) Respondents. 


Baboo Bhuggobutty Churn Ghose 
for Appellants. 


‘Baboos Khettur Mohun Mookerjee, Obhoy 
Churn Bose, and Bungshee Dhur Sein 
for Respondents. . . 


A defendant i in a suit for recovery of land under a 
bars who claimed the land as his mahtran tenure, is 

ntigled, as a hostile claimant alleging a Proprietary 
right and endeavoring to prove it, by a 12 years’ occu- 
pation, to set up a plea of limitation. « 


Glover, J.—eT HIS was a suit to recover 
4 cottahs 6 chittacks of land, claimed by the 
plaintiff under a lease granted to him in 
“Phalgoon--1263 by the Mittra proprietors. 
Plaintiff alleges that he retained possessiop 
ful 1270. 


° The defendant claimed the land as his 
mahtrat tenure, on which he had planted 
an orchard and built*a house, He Nkowtfe 
plead@d mm adverse possession of more than 
12 years. 


The Court® of first instance dismiss 
plaintiff’s suit, holding that he had no pos- 
session, either himself or through his le$ors, 
for 1d yenrs,*and was therefore ‘barred. 


udder Awcen reversed 
ground that the mere 


The Principal 
this decision, on tl 


“| taking of possessiðn of deserted land and 


planting a few trees Mere, did not give any 
right to plead limitation, and that the plaint- 
i$ title was: good, whilst the defendant's 
was not established, 
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This decision appears to us incorrect. 
The defendant, who now appeals to this 
Court, is admittedly in possession ; aud it is 
not denied that the Mittra proprietors have 
not been ig possession since the date of 
their abandbning the land, 15, years ago. 
The spacin} \ppellant, as a hostile claimant 
alleging a proprietary right, and endeavour- 
ing to prove $t, would, by atwelve years’ 
occupation, be entitled to set up a plea of 
limitation, (2 Hay’s Reports, 487, Kuleenath 
Bhuttacharjee verses Lall Bibee Chow- 
dhrain), It is in evidence that the special ap- 
pellant planted trees and built house, and 
hag been in possession of the land for several 
years, whylst it is admitted that the special 
respondent’s lessors have had no possession, 
nor their lessee under them, for the last 15 
years. When the Mittras abandoned the 
land, it probably remained waste and useless ; 
cut now that the special appellant has im- 
proved it by‘ planting trees and building a 
house, the field has become valuable, and 
the special respondents naturally wish to 
prove title. 


Under the circumstances, we think that 
the special appellant was entitled to plead 
limitation, and that, on the facts as found by 
the Principa} Sudder Ameen himself, - that 
plea must succeed. 


We, therefore, reverse the Principal Sud- 
der Ameen’s decision, and restore that of 
the first Court with costs on special re- 
spondent. : 

e 





Thg 3rd September 1867. 
. ` Present: ° 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. © 
w è 


Overlooking evidence — Groued *of 
special appeal—Documents not on 
the record — Signature without a 
name—Production of pottah in ad- 
verfary’s presence — Presumptions 
arising from failure tp prove alle- 
gations. . 


Case No. 715 of 1867 unde® Act X of 1859. 


‘ ° 
Special Appeal from a decision passed by 
My, G. G. Morris, Additional Judge of 
-Nuddea, dated the 31st January 1867, 
reversing « decision paged by MP, R. H. 
” 0 . 


s. e a 












Pawscy,. "Deputy Collectar of that 
District, dated the 4th July 1865. 


Gunee Biswas (Defendant) Appellant, 
e 


versus 
Sreegopal Paul Chowdhry (Plaintiff Ý 
Respondent, é 


Baboo Luckhee Churn Bose 
for Appellant. 


Baboos Rash Beharee Ghose and Bhowanee 
Churn Dutt for Respondent, 


Every Judge of a question of fact is bound to take 
into consideration all the allegations and proofs upon 
the record bearing upon that question, as well as the 
material presumptions arising therefrom, and to over- 
look them is a defect in law. But before such defect 
can constitute a good and valid ground of special appeal, 
it must be of such a character that it may have caused 
an error in the decision of the case on the merits, 


Pottahs cannot be assumed to be false, because cons 
tradicted by papers which are neither on the record nor 
are produced as exhibits, ` 3 


A signature of a Rajah of the ancient Nuddea family 
was held to be valid even though it did not contain the 
name of any particular individual. 


The production of a pottah in the presence of the 
party most interested in challenging its genuineness, is a 
fact legally of the utmost importance in determining 
Its genuineness, 


An adversary is entitled to the benefit of such pre- 
sumptions as naturally arise from a party's failure to 
prove his allegations, even though the onus was in the 
first instance on the former, 


Mitter, J—Tae special appellant in this 
case urges that the investigation of the case 
by the Lower Appellate Court is defective 
and erroneous in law, with reference to the 
following points :— ; 

lst.—That the Lower Appellate Court has 
omitted to take notice of the proofs and alle- 
gations of the parties to the sul with re-s 
gard to the fact as to whether the langg in 
dispute have been held at an uniform Jumma 
byethe special appellant and his ancestors 
for a Jong series of years, 

2nd.—That the rehsons assignegeby thage 
Lower Appellate Court for rejectimy he 
pogtehs of 1188 and of 12158. S. relied 
upon by the special appellant, are erroneous 
in law, a 


With reference to the frst point, we 
serve that, unless good and* sufficient rea- 
sons é&xisteto the contrary, every Judge of a 
question of fact is bound to take into his 
consideration all the Allegations and proofs 
on the record bearing upon that question, as 
well as the material presumptions of law and 
fact which arise therefrom, It is remarked” , 


° Q 
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by the Priv} Council in thei? decision re 
ported in page 628, Sutherland’s Privy Coun 
cil Judgments, Phat “ the consideration of 
“ case upon the evidegice can seldom be satis 
“ factory, muless all the presumptions for au 

“ against a claim arising on all the evidence 
“ ofered or on proofs withhold, on the course 
“of the pleadings and tardy ‘production? of 
“important portions of a claim or defence 
-“ bë viewed iu connection with the oval or 
“ documentary proof which per se might 
“ sufficé to establish it? In the case before 
us, the Lower Appellate Court has ‘com- 
mitted the double mistake of overlooking 
' these presumptions, as well as the. material 


proofs and allegations on the record from | 


which those presumptions would arise. We 
think that such oversights are defects inlaw 
in the investigation of the case, though we 
are far from saying that every such. over- 
- sight would necessarily constitute a good and 
valid ground of special appeal. We must 
be satisfied that the error or defect in law 
complained of is of such a character that it 
may have caused an error in the decision of 
the case upon the merits. Now, in the 
present case, we are satisfied that the defect 
pointed out above must have produced a 
serious error in the investigation of the case 
upon the merits. The question of fact 
which the Judge below had to decide was, 
whether the pottahs relied upon by the spe- 
cinl appellants were good and genuine docu- 
ments or not. These documents profess to 
be of such arfeient dates that. direct proof of 
their execution is merely impossible. Under 
such circumstances, if the special appellant 
can succeed in showing that the rent pay- 
able byghim has not beon changed for a long 
series of years, tliis fact would raise a very 
strong presumption in favor of the genùiine- 
Dess of tlie pottahs relied upon by him. 
re A that the Judge below has 
overlooked tle most important evidence and 
allegations bearing upon this point.. It fs 
adinitted that the special gespondent ise ons 
ho haselong been tht zemindar of this 
estate, gtd that the specia} appellant has 
been holding the lands in dispute for veyy 
many years. The agent of the special re-. 
spondent in his examinagion before. : the 
Deputy Collector was required to state as, to 
when a variation had taken place in thy 
jumma payable by the special gppekanf. 
He took time to answer this question, and a 
few days afterwards returned a reply to the 
effect. that the rent had een changed in the 
yénrs 1269 and 1270 only. The sgotiashtah 
«> the special respondent was examined as a 
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witness on his behalf, and he also reiterated 
the same statement, relying upon the jumma- 
wassil-bakee papers of those two years which, 
however, appeared upon hia owesshowing to 
be mere copies from originals, ,tieither pro- 
duced nor pfounted for. With regard to 
f: produced by the geid appel- 
lant, the gomashtah denied on¥ two of 1269 
and two of 1270, though witlhfregard to the 
former he was constrained to admit that 


‘they bore his own Signature, but he said that 


he did not keow how they came into the de- 
fendant’s hands. The special appellant, on 
the other hand, distinctly swore to the effect 
that his tenure was.a very ancient one ; that 
the rent thereof had been paid at ap uniform 
rate for a long series of years; and that this 
rent was paid according to the terms and 
conditions of the two pottahs relied upon by 
him, He also produced a number of dakhi- 
lahs extending over a series of years, certain 
perwannahs of the Collector, and the Civil 
Judge issued to the predecessors of the 
special respondent, prohibiting them from 
interfering with the jumma payable by the 
ancestor of the special appellant, and fur- 
ther a decree of Court dated 19th July 
1861, showing that an attempt to vary this 
jumma by Mr. Larmour, a co-sharer and 
putneedar of the special -resSondent, had 
terminated unsuccessfully. . The Judge be- 
low does not appear to have paid gny consi- 
deration to these proofs and allegations, aud 
we think, therefore, that the investigation 
of the case by him is defectivé inlaw. ‘The 
Deputy Colle@tor had, in the first “Court, 
distinctly found that no variation had taken 
place in the jumma payable by the special 
appellant from the year 1215 S. down 
to the year immediately: preceding the ingsti- 
tution of the present action: It was, there- 
*fore, still more necessary for the Judge to 
see whether the Deputy Collector was “tight 
in this conclusion. e 

With regard to the second point, we ob- 
sefve that the Judge is wrong in assuming 
that the pottahs relied upon by the special 
appellat aré false, because the ront speci- 
fied therein is contradicted by tbe quinquen- 
nial papers of 1196 and a statementf made 
by Haneef, ancestor of th8 special appellant, 
in a suit institut@l by bim in 1830. Nei- 
ther of these papas are on the record ; nor 
do we find that ty were produced as ex- 
hibits in the cause by either, of the parties 
to this litigation, as n reference to the lists 
of documents filed by them respectjvely 
will clearly show. We aré unable to see 
likewise ehow anyy quinquenmiale paper, if 


[Vol. VIIL. - 


1867.) * Civil THE WEEKLY REPORTER. Rulings. -897 





-> EE ae E 
that alluded to by the Judge, be tiePordinary 1e lands in dispute are situated, The fact 
talook and mouzawaree register of the] ghat it does not contain the fame of any 
Collectoratey could prove any variation in| farticular individual does ‘nog affect its an- 
the jumma payable by an individual ryot. | fhencity as the Judge has been led to sup- 
If the Judge means to refer to a certain | pose ; because it is weM known that these 
hustobood pper of 1209, proguced by the | find other great zemindars were “ot in the 
special respqudent, he is clearly wrong in| habit of writing down their names upon 
acceptin it $ evidence. This paper bears; docyments like those in question. he 
no attestation py any public officer, nor is | Judge has further observed that the produc- 
there anything to show by whom it was ition pf the pottah of 1188 by MAneef, in 
filed in the Collectorate of Nudden, if it is} 1830, in the presence of this very plaintiff, 
at all to be taken for granted that it was | is in fact of no consequenee, because there 
actually filed in that office, or éver accepted | was no adjudication upon its genuineness, 
und acted upon. ‘The Judge has further | and because the speeinl respondent was not 
remarked that the state of the jumma, as it] tall interested in disputing it at that time 
now stands, goes to show that the rent has|or atany subsequent period. We. think that 
been constantly fluctuating, But in another | there is an error in law here. That the 
part of his judgment, he admits that the jum- | document was produced so far back as 1830 
ma now paid by tho special appellant is | in the presence of the very party most in- 
identical in amount with that specified in the | terested in challenging it if it were false, 
pottah of 1215. Moreover, the only conten- | at least goes to show that it has been in 
tion raised before the Judge by the special | existence for the last 39 years; and such 
respondent in his grounds of appeal; with |a fact is legally of the utmost importance 
reference to a variation in the jumma, was|in determining the genuineness of ancient 
that the special appellant having’ admitted | deeds which cannot be reasonably expected 
that new lands bearing n new assessment were | to be proved by direct evidence. 
added to his old holding of 1188, he was not in Upon the whole, then, we are satisfied 
a position to claim the benefit of an unvary-| that this case must be remanded to the 
ing jumma from before the time of the Per- | Lower Appellate Court for n fresh investi- 
manent Setéglement. If the Judge has so | gation regarding the genuineness of both the 
accepted: the objection, he has misunderstood | pottahs in.question. The Judge will try, in 
the purport of the defence set up by the| the first instance, whether the rent payable 
special afpellant. The special appellants | by the special appellant has been substant- 
case was that his rights under the old pottah ially changed at any time subsequent to the 
of 1188 were. kapt intact by the express | year 1215, and in disposing of jhis qnestion, 
provisions contained in the pettah of 1215, |he will doso with reference to the re- 
„and the fact of an addition to his old tenure | marks made by us in connection with it. Ie 
by the latter document does not constitute | will then proceed to enquire, by summoning 
any variatiog in the jumma which is legally | and examining both the parties to this suit, 
payablè by him. It is to be borne in nfind, | what grounds there are for impugnéng the 
however, that the special’ respondent had | genuineness of the pottahs in question. If 
given up his contention of a variation ins| he finds that they are really old documents, 
1269 and 1270, the only variation gelied and if, at the same time, he finds® that tho 
` upgp by his agent in the Court of first in- | special appellant has’keén holding them ds 
stance.” The Judge, thêrefore, could uot | imdispute at an uniform jummh for a long 
have meant to say that there was any*fluctea- | series of yenrs, he will either give his ver- 
tion in the rent since 1215, unless it was | dict for the speciff'a peMant, or state clearly 
upon the ground of-a supposed sfatement | and distinctly his reasons for comps to eœ 
made by Haneef in 1830. Then, again, the | different conclusion. If the special Wspodud- 
Judge says that the signature affixed to the|e&t, Sree Gopfl Paul ChowWdhry, denies 
pottah of 1188 ès worth nothing, merely | upon oath thate he has got any personal 
because it contains the rds “ Maharaja | knowledge upon the matters in controversy, 
Bajpay Sreer&n Maharaja Dheeraj,” and (he is then to be called upon to produce some 
not the name of any patgicular individual. |\yoper and responsible agent or amlah who 
The Judge is clearly wrong in law in mak- | has got that personal knowledge. The law, 
ing this remark. © Tho ‘Signature above re-| when it allows zemindars to conduct their 
ferred to appears to be that of some Rajah | suits through authorized agents or mookl- 
of fhe ancjent Nuddea family, Wilf were the | tears, does not contemplate that if they are 
admitted osyners of the q within which! not examifed themselves, they may put the, 
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Court off with agent or witness who ha 
got no personal knowledge of the facts upo 
which the ecision of the case depends 
Every party to°a litigation is expected t 
prove the allegations upon which he relies ; 
and, although | the onus of proof might b 
in the first instance upon his adver sary, the 
latter is clearly entitled as to the burden, to 
the benefit of such presumptions as naturally 
arise from the failure of the former to fulfil 


this obligation. The 4th September 1867. 
Remand accordingly. 


entitled. The law does not prescribe a 
limit of time within which application for 
such certificates should be presented ; : and 
the Judge ought not to have* ‘refused -the 
certificate askpd for. 


The orde? of the Judge is reyersed. 





Present: 


The Hon’ble L. S. Jackson and 
- The 4th September 1867. J> C. P. Hobhouse, Judges. 


e 
P > Appeal — Section. 11 Act KXIII of 
resent : 1861—Possession of lands not in- 
; cluded in plaint— Sections 226 d 
The Hon'ble L. S. Jackson and 227 Code of Civil Frocedure. i 
C. P. Hobhouse, Judges. - 
Case No. 279 of 1867. 


a 


Certificates under Act XXVII of 


1860—Limitation. Miscellaneous Appeal from the orders 
passed by the Principal Sudder “Ameen 
Case No. 214 of 1867. of the 24-Pergunnahs, a the 22nd 


March and 11th April 1867. 
Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye, dated the | Prannath Roy Chowdhry (Judgment-debtor) 


2nd February 1867. Appellant, 
Pulash Monee Dossee, Appellant, versus 
versus l Pgeonath Roy Chowdhry (Decree-holder) 
Respondent. 


Anund Moyee Dossee, Respondent. f 

B l Mookerjee for 3 

Baboos Kishen Dyal Roy and Bhuggobutty aboo. Motes Rat ookerjee for Appellant 
Churn Ghose for Appellant. Boboos Debendur Chunder Ghose and 

O0 ? y e 

Baboe Nil Monee Sein for Respondent. openaur Cender Hose 50 Fespondent 


An order relating t@a question between the parties fo 
An heiress was held entitled to a certificate under Act | a suit, arising in execution, comes under Section 11 Act 
XX VII of 1860,although the owner of the property | XXIII of 1861 and is appealable. 


hat died ning years previously and the property had A , 
In orjer tg bring a case under Sections 226 and 227 of 
been puguiously managed by a third party. the ciel Cofe, it must be shewn that obstruction hgs 

been offered arising fron the circumstance tèt 8 
Jackson, J—Tus Judge’s order in thi® | havo o Beon gaken which were not included in the plaint, 


case, ns admitted by phe vakeel of respqnd- 

ent, is adfogether erropgeous. Petitioner, Tiskison J— A PRELIMINARY objection 
Who i is peer widow of the deceased, Kisto | was taken tè the hearing of this appeal, 
Coomar Mojogndar, was hfs heiress, and | because the order complained of was of the 
was, therefore, entitled to a certificate undef | nature of an interlocutory order. Thee is 


Act XXVII of 1860, to coWect debts due | nothing in this observatione The Principal | 


to the estate of the deceased, No doubt, Sudder Ameen’s Ader relates to n question 
her husband has been nine years dead 5. and between the parties to the sflit, arising in 


a cousin, Haranund, had previously manage execution of the g@ecree, and, as such, it’ 


the affairs. But this is no reason fof refus- | comes under Section 11 of Act XXIII: of 
ing a certificate to the sppellant who is ad- | 1861, and was, therefore, appealable. The 
mittedly the heiress. With the motives by | appellant is entitled to be heard ; but, on 
which the lady was actuated, the Jpdge. has | hearing hinf, it appears to us that ghe appeal 
tqoncern. His duty is to administer’ the | is unfounded. a applied for execu- 


law, andte give thé certificate to the person *., 
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tion of a decree for certain beel.leAds ; and 
a Court Ameen was ordered to execute the 
decree, and give plaintiff possession. On 
going there, defendant seems to have made 
a representation that the decree-holder was 
not entitledfto all the lauds cogiprised within 
the boundarjes stated in the decree, or to 
get posSessio. according to the boundaries 
pointed out b¥ plaintiff. ‘The Ameen refer- 
red the objectfon for the orders of the Court, 
and thereupon the defendant appeared and 
contended that possession ought not to be 
given according to the boundaries mentioned 
in the plaint, as they included lands other 
than those decreed. 


The Principal Sudder Ameen was of a 
different opinion ; and an appeal is now 
made. The endeavour has been made to 
bring the case under Sections 226 and 227 
of the Civil Code; but in order to bring it 
under those Sections, it is necessary to show 
that obstruction has been offered, and that 
such obstruction has arisen from the circum- 
stance that some lands of which possession 
was taken are not included -in his plaint. 
Defendant in this case did not represent that 
he was dispossessed of nuy land not men- 
tioned in the decree, and it did not appear 
that any obstruction had occurred. 


The appeal in this case is premature ; but 
if specific grievance arise, aud the case can 
be broughdé under the Sections above quoted, 
the fact will be enquired into by the Lowér 
Court. 


Appeal dismissed with costg, 





. ite 4th September 1867. ° 


Present! 


The Hon’ble H. V. Bayley and J.B- Phear, 
w > Judgeg. 


Alienation of mortgaged piopèrny 
while foreclosure suit is pending— 
Act T of 1845—Fraudulent default 
on preconcerted arrangement— 
Equities following mortgaged pro- 
peĵty even when purchaser is a mere 
agent—Notice to agent, construc- 
tive notice to princigal—Buying in 
the face ofe hostile aims—No dis- 
tinction between ld@ral and equit- 
able right in Mofuss! Courts. 


Regular Appeals from% decision passed by 


Mr. G. Bright, Officiating Judge of 
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. Case No. 423 of 1866. 


eedee Nazeer Ali Khan Balot (one of 
the Defendants) Appellant, 
e 


versus ° 


Rajah Ojoodhya Ram Khan (Plaintiff) and 
e others (Defendants) Respondents. © 


Messrs. A. T. T. Peterson, F. Bærow, aud 
C° Gregory, and Baboo Ashootosh Dhur 
for Appellant. A 


Messrs. R. V. Doyne, J. T. Woodroffe md 
R. T. Allan, ang Baboos Onookool Chun- 
der Mookerjee and Obhoy Churn Bose for 
Respondents. 


Case*No, 55 of 1867. 


Nawab Syed Munsoor Ali Khan Bahadoor 
Nusrutjung, Nawab Nazim of Bengal (one 
of the Defendants) Appellant, 


VErsus 


Rajah Ojoodhya Ram Khan (Plaintiff) and 
Seedee Nazeer Ali Khan Bahadoor (De- 
fendant) Respondents. 


| Baboo Ashootosh Chatterjee for Appellant. 


Messrs. R. T. Allan and C. Gregory for 
Respondents. 


Where a mortgagee alienates the mortgaged properly 
while the foreclosure suit brought by him is pending, 
such alienation cannot be allowed to stand between the 
mortgagor and those rights to redeem which that suit in 
ita ultimate issue may have left open°and affirmed to 

im. 


Act I of 1845 was not intended to afford statutable 
protection to a purchaser at a sale brought about by 
fraudulent default, on a preconcerted arrangemeut for the 
purposes of title. 


e 
No one ought to be allowed to take advantage of his 
own fraud even under a title. from a Government sale 
for arrears of revenue. . 


e . 
When mortgaged property is sold at atttion subject 
to mortgagor's right to redeem, the mortzagogePBeMities™ 
follow the property even when it turnseut that the pur- 
ceaser bought as agent, and not as principal, 


Nogice to a purchagey’s agen} is held to be constructive 
notice to his principal so gs to fix the latter gith a trust 
or a burden relative to the subject of paas wher 
without notice he weuld have escaped. @e 


Where a man buys in the face of b®stile claims, whe- 
ther he honestly thinks he has reason to disregard them 
or not, he cannot afterwards set himself up as au iano- 
cent purchaser without notice. 


In Mofussil Courts in this country, there is no dis- 
inction between legal right and equitable right to pro- 
Derty. There is but one kind of proprietary right not 
divisible ifto parts or aspects, 


Phear, J.—Tuis isga suit brought to re- 
cover possession, os the usual terms as to 


Midnapgre, dated the 29th *September | redemption, of certain lauds and zemindaries 


1866. , e 
e | . 


| in Miduapore which were mortgaged by the 
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plaintiffs some 23 or 24 years ago, an 
which have suce passed into, or through 
the hands of the four last named defendant: 
and of other persons now deceased, bu 
represented by the remaining defendants. 
The fact} of the case are by no means 
simple 5 ; and on nearly all material points, the 
versions of them given by the several litigant 
parties are conflicting. The outline of the 
story, 80 fr as it is free of contest, is pretty 
nearly as follows :— 
Rajah Ojoodhya Ram, the plaintiff, while 
a minor, inherited fiom his father con- 
siderable estates in Muduapore, and be- 
came involved with his half-brother in 
expensive litigation with regard to them. 
This, with possibly other causes, reduced 
him to great straits for money ; and soon 
after he attained hig majority, he borrowed 
upwards of Rs. 1,88,000 from Baboos 
Ashootosh Deb and Promothonath Deb, 
jointly, who were at that time monied 
men carrying on business in Calcutta. 
Both these gentlemen lave long ago 
died, but they are represented in the 
matter of this suit by -the three first 
named defendants. The Rs. 1,88,000 was 
advanced in several sums, at different dates, 
during the years 1843 
and 1844; and the 
lands now sought to be redeemed, together 
with other property, were from time to time, 
(the operations onding in a Bengalee deed of 
further charge, in the latter year) mortgaged 
to the Debs to secure its repayment. The 
loan was not repaid according to the terms 
of the mortgage or, mortgages, and conse- 
1845, Foreclosuresnit quently in September 
instituted. 1845, the Debs: institut- 
ed a seit for foreclosure against the present 
plaintiff Rajah Ojoodhya Ram in the Supreme 
1847, Bay Qith. Court of Calcutta, 
“Decree absoluto for which suit terminated 
foreclose, on the 25th May 1847, 
in an absolut decree for foreclosure. oie 


On the 16th of the following month, the 
’ 1847, Jee 16ih Deps” executed “a con- 
Ronyeya@mtoAbbott. yeyunce of the fore- 
closed property to one John Compton Abbott 
for the sum of Rs, 2,34,C00, of which Mf 
Abbott paid down Rs.” 1,60,000, the pay- 


1844, Mortgage. 


ment of the remaining Rs. 74,000 of the | 


consideration-money being secured by a 
mortgage of. the same property contempor 
neously made by Mr. Abbott to tle Debs. 
Mr.-Abbott, as well asgthe Debs, isnow dead, 
and his place in the present suit is taken by 
his executors, the defendants Nog. 4 and 5 

~Ms. Abbott did not obtain undisputed 










eos 
enjoymer&e of the Raja’s estates without 


some trouble ; but according to his own ac- 


1847, October. count, heeappears to 
Possession obtained have got into possession 
by Abbott. 


by October” 1847. 


In March @848 he failed to fany the kist 
1848, Mabch. of the overnment 
Default in Revenue. revenue, Avhich then 


became due on the particular portion of the 
estates now sought to be redeemed, and con- 
sequently this portion was sold by the Col- 
1848, April 29th, lector, at public auc- 
Collector's sale, tion, on the 29th April 


1848, when a Mr. McArthur became 
the purchaser, at the price of rupees 
85,000. Mr. McArthur did not purchase 


on his own behalf, but acted’ in the matter 
(whether with or without authority is an 
issue in the case) as agent for His High- 
ness the Nawab Nazim of Bengal, who has 
accordingly been made a defendant in this 
suit. McArthur himself was also originally 
made a defendant, but he died a few months 
ago, and the suit has been revived against 
his representatives. Although McArthur 
bonght in the capacity of agent, and not as 
principal, this circumstance does not seem 
to have been disclosed to the Revenue author- 
ities, and the Collector made out the certi- 
ficate of sale- to him in his eown namo. 
Three months after the revenue sale, viz., 
on the 31st July 1848, McArthur, executed 
© -1848, July 81st. a kabala of sale of this 
MeArthur’s Kabala property to one Saduck 
to Saduck Alt. Ali (a eunuch in the 
establishment @f the Nawab Nazim at Moor- 
shedabad) by which McArthur conveyed 
as owner without any mention of the Nawab, 
and Saduck Ali also pretended ĝ to take as 
absolute owner. , Butit is agreed on all 


-hands, except by the Nawab Nazim himself, - 


fhat this was merely a conveyance to 
Saduck Aji benamee for the Nawab Nie 
Saduck Ali died ig March -1850, and 
B50 March. - last named down e 
S@auck Ali died, Nazeer Ali, claimed to 
take all his estate and effects, as his executor 
or adminestrator. In this capacity, on the 
1950, April 15th. 15th April 1850, he 
Ladavee by Nazeer executed a la-daGe, or 
Ali to the Navmo. deed of release, to the 
Nawab Nazim of Qhis very proper ty. How- 


ever, in the year following) a conveyance, 
` bearing date the 15th 
SL N: ; 

1851, November 15th." November 1851, and 


purporting to be made by the Nawab Nazim 
tos the defendant, Nazeer Ali, in terms, 
reconyoyed the property back tpg the Yast 
named a. For this aonveyance 


° D vitt. 
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Nazeer Ali maintains that he fas given 
valuable consideration, and it is admitted 
that he is We facto in possession of the 
property, Wnder these circumstances, he 
is, of all thp defendants, the one against 
whom it is material that the phintiff should 
make ogt Qis right to redeefn. Nazeer 
Ali’s possessi , nevertheless, does not now 
inure to his ov 
Bebee, sister and heiress of Saduck Ali, 
having disputed his right to represent 
her brother’s estates, and having also set up 
that the alleged consideration for the re- 
conveyanco from the Nawab, really pro- 
ceeded from Saduck Ali, and. not from 
Nazeer himself, brought a suit against 
him in the Civil Court at Moorshedabad, 
and eventually, the litigation, thus set on 
foot, led to a compromise between this lady 
and Nazeer Ali, by which she took a 3th 
share, and he a £th share in the property now 
before the Court. Emamee Bebee, whois the 
last defondaat but one, and Nazeer Ali, are 
thus directly interested in defending the 
possession of the land, as well as in repudiat- 
ing all liability to account, The other de- 
fendants are chiefly concerned in resisting 
the plaintiffs claim to have the accounts 
taken against them. 
The plaitiff instituted this suit on the 
1860, Jay 81st. 81st May 1860 in the 
The present suit was Zillah Court of Midna- 
filed, ore. He wns met gn 
the part of, those defendants who put in 
written statements by a preliminary objec- 
tion, founded on the provisione of Act I of 
1845, to the effect that, inasmuch as the 
revenue sale of April 1848 had not been 
impeached Within the period limited by, the 
Legislature for that purpgse, it could” not 
now be set aside, but must be allowed its 
full operation; and consequently the pur? 
chaser ut that sale, as well as every other 
peggon claiming through him, Sook the 
property free of all incumbranceg which 
had been created upon it since fhe dute 
„of the Pérmanent Settlement. The plaint- 
iff pointed out that, according *to éhe alle- 
gations of his plaint, the default in the 
payn®nt of revenue, and tho Collector’s 
sale, had been breught about byhə schem- 
ing of Abbott and McArtifir, with the iu- 
tention to defPaud him (ghe plaintiff) ; and 
under these circumstance@ he urged that the 
provisions of the Act I of 1845 did not apply. 
The Judge however thought otherwise, and 
y 2 
aR eos depatons Ae: right of” dtion 
tnissing n meee: barred. 


benefit solely, for Emamee ; 







The plaintiff then appealed to this Court 
rom the Judge’s decision. ‘he Division 
ench, which heard the appeal, was of opi- 
ion that the judgment of the Court below 
as wrong, and it lnid‘down thgf the pro- 
visions of the Revenue Law were never 
intended to cover a fraud, and would not 
prewent an owner, who had been frandul8nt- 
ly deprived of his property bya Collector’s 
sale feaudulently effected us against him, from 
pursuing that property, with a view to enfore- 
ing against the holdgr of*it, any equitable 
right to a reconveyance to which he, the 
owner, might be enfitled. On this ground 
it remanded the case to the first Court for 
trial on its merits. The order of remand 
was made onthe lst 
ages January 1863,and con- 
firmed on review on the 12th January 
1864. 


The defendants appealed to the Privy 


17th March 1866. Council against this 
Judgment of Privy order of remand, but 
Council. without success, for 


their appeal was dismissed, and the decision 
of this Court was affirmed by a judgment of 
that judicial authority delivered on the 17th 
March 1866. . ; 


The hearing of the case on remand 
took place before the Zillah Judge of 
Midnapore, who, on the 29th September 1866, 
gave a decree in favor of the plaintiff declar- 
ing him to be ‘entitled to the possession 
“ of the estate in suit upon settlement of 
“ accounts by redemption of mortgage.” 


Against this decision the defendants have 
appenled to this Court,-upon seventy-seven 
so-called grounds of appeal. These appear 
to mé, however, rather to constitut® an ab- 
stract or precis of the argument proposed to be 
addressed to the Court’ of Appeal by the 
Counsel for the appellants tlfan to be 
grounds of appeal in the prope*™%®nse" 
ofthe term. At any rate I do not think 
it necessary now, to , regard them with 


any” particularity ; for after 2 best 
consideration which I have en a 
to give thenf, they seem to °m8 to 


Mnount on the Whole to the Sne sweeping 
objettion that tye Judge miscarried in the 
conduct of the trial, wherever he had any 
discretion to exercise, and that he was 


wrong either in law, or in fact, or iu both, 
with regħrd to every conclusion unfavorable 


to the defendants at which he arrived. 


In 


held that the plainti€’s this condition the appeal has come before 
was | this Bench, and it has therefore been incum- 
| bent upof us to entirely retry the case 
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way that “he record and documents of that 
suit have been used before us by both par- 
| ties. . 


upon such materials duly sifted, as the re 
cord furnishes us with, and such further evi 
dence as we might think proper to procure 


In this task we haye had the advantag 
of most elgbordte argument furnished u 
by both sides. The hearing, on the whole, 
has extended over the space of eleven days. 
The result is that, although the transactions 
which we have been called upon to inquire 
into, are both numerous and unusually 
complex in themselves, I cannot now say 
there is any doubt *remgining on my mind 
as to the real aspect of such of those facts 
as are material to the c@ntest between the 
litigant parties. 

In order to explain my judgment, I feel 
obliged to set these out as I view them; 
though I fear that in so doing, I shall una- 
voidably be carried to considerable length. 


I will now go back to the enrtier stages of - 
the narrative. It has been meftioned that 
the conveyan’ of the lands, af present in 
suit, from the Debs to Abbott, was executed 
after these gentlemen, the velors, had ob; 
tained a foreclosure decree dvhich cleared 
their title to these lands from all equities of 
the present plaintiff, and before Abbott was 
made a party to the suit for re-opening it. 
It also appears, from what I have just said, 
that all the alienations which connect the later 
defendants with the original mortgagees, 
took place before the re-opening of the Deb’s 
foreclosure decree was brought about. It 
has therefore been argued with much show of 
reason that these dealings with the property 
must be treated as having taken place after 
the final determination of litigation, and 
-must not be considered to be affected by 
the circumstance that that litigation itself was 
afterwards revived by reason of irregularity 
in the conduct of the party who had 
obtained the decree. It was urged that, 
at any rate, strangers to-that suit for 
foreclosure were entitled to claim. the bene- 
fit of the decree absolute for foreclosure 
being held to be final and conclusive, 
notwithstanding that it was in fact subse- 
quently set aside. I shall not at present 
enger upon the many points for consider- 
ation which arise out of this contention, not 
the least prominent of them being, whether 
the Court, wishin whose local jurisdiction 
the ‘immoveable property sought to be 
‘recovered is situated, ought to hold itself 
bound by the decision of n- foibign Court 
as to the equities relative to that pros 
perty between the parties claiming it 
atlversely to erch other. But even if 
it be go pound, as it may be, I should 
find it difficult to gay that a decuge als 
foreclgsurs which only declares that, as 
between plaintiffand defendant, the former 
is entitled to hold and alienate the property 
free from éhe equities of the latter, could be 
insisted upon by a stranger, when it has. 
been declared to have been inoperfive 
ab initio betaveen the partfes. If it ought 
yot to have been& passed as against the 
one to look at what has been done ocene how ci any alienation, how- 
in the other. However, the statemeptsy ever innocent, evef though made on the 
in-the answers made by, and the Conduct | faith of it, be in a begter condition in equi- 
of, the various parties in the Supreme | ty as regards the claims of the mortgagor, 
Court suit, even in thg absence of any j thay if it had not been made ? However, 
res adjudicata, furnish valuable evidence here | ns I have sail, I shall not enter upon these 
against them respectively ; and it i8 in this points, becagise it seos to me thate the case, 
e $ x e 


A principal occurrence in this matter, 

_ Which up to this point I have omitted to 
mention, is a suit which the present plaintiff 
instituted in the late 

ae 1818, Supreme Court of Cal- 
cutta in February 1848, nt first against 
the Debs only, but afterwards by successive 
amendments of the bill (namely on 2nd 
May 1849 and 4th September 1850 re- 
spectively) against Abbott and MeArthur, 
the Nawab Nazim, and the representatives 
of Saduck Ali also, to obtain a re-opening 
of the foreclosure decree of May 1847. 
For the moment, it is only necessary 
to say that.this resulted in a decree 
for re-opening the foreclosure as against 
the Debs and Abbott, that the suit was by 
consent dismissed as against McArthur (the 
matter of the agreement between him and 
Abbott, *to be afterwards mentioned, not. 
having been then disclosed), and that the 
other defendgnts never came within the 
jurisdictionf the Court. That suit is sill 
pendeAgwand the plaintiff has as yet obtained 
no relief under it. The present suit, ii 
some senses, runs parallel with it, and pas 
been spokgn of as being gubplemental to it ; 
buswthe tre@mare laid and prosecuted in juris- 
dictioffs Which are independent of, and 80 to 
speak, foreign “to each other, and it is onl 
in regard to the execution of final decree 
that it can become strictly nocessary in the 
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against Abbott, vith gvhich we are first 
concerned, is entirely disencur$ered of 
them. His conveyance from the Debs is 


dated, itis rue, after the decree absolute |. 


for foreclosure was made; but in his answer 
to interrogitories submitted to him by the 
present plaigtitf, filed on the 20gh July in the 
suit for re-opening the foreclosuge, to which 
I have fefor’ed, he admitted that his treaty 
with the Deb§ for the purchase of the mort- 
gaged propert? commenced in March 1817, 
and it is clear that this treaty must have 
been completed soon afterwards; for in the 
same answer, Abbott says that he paid to 
the Debs rupees 80,000 on the 30th April 
1847, as a portion of the consideration- 
money of that purchase; and again on the 
10th May 1847, a further sum of rupees 
70,000 on the same account. Remember- 
ing, then, that the decree for absolute fore- 
closure was not given ‘till the 25th .May 
1847, it appears to me obvious that the 
alienation by the Dabs to Abbott took 
place while the original foreclosure suit 
was pending, and therefore cannot beal- 
lowed to stand between the present plaint- 
iff and those rights to redeem, which that 
suit in its ultimate issue may have left 
open, and affirmed to him. There are 
also other facts which lead me to consider 
that Abbotg cannot derive any protection 
from the foreclosure decree, whatever may 
be supposed to be the case in this 
respect wth regard to persons, (if such there 
were) who had purchased innocently durifg 
the interval, when the decree was not 
known to be invalid or voidable. For Abbott 
seems to have been the hand’ by which the 
Debs conducted that suit ; he exhibits in the 
schedule annexed to his answer of the 20th 
July 1849, Items for money paid by him to 
the Debs’ solicitor in that suit on account of 
taxed bills of costs at various times from 
its very commencement in September 1845 
to its termination in May 1847, @nd €redits 
tf Dae with payments# to him of certain 
lump sums during the same perio® a gash 
advanced on account of costs in that cause, 
leaving on the whole a balancg due to him 
from the Debs of rupees 1,752. °He was, 
undopbtedly, looking at the whole of his 
conduct, agent of the Debs throughout, and 
had full knowledge of the plaintiff’s equities 
against them. e The. mergfact, that he pur- 
chased from his principfils in the bond fide 
expectation that a f&thcoming decree 
would give them power as against the 
mortgagor, to sell free of his equities, 
cannot enable the agent, whe it is dis- 
e 


i ` A s 
: t 


sons. 


covered that “the decree in question had noć 
at effect, to say to the mortgagor that, 
evertheless às- between themg it must be 
rented as if it had, I haye no doubt that 
ve ought, as between the plaintiff and 
bbott, to view the “conveyance from the 
ebs as an assignment of the mértgage, and 
to hold that Abbott took the property subject 
to all the plaintiff's equities. e 
ext, then, comes the question, what was 
the legal operation of the Collectot’s sale ? 
The default which led to it, was to my 
mind clearly of purposeens regards Abbott. 
I think that he had the means in his power 
to have paid the kist if he had chosen, and 
I believe that he failed to pay simply with 
the intention of giving-effect to an agreement 
for sale, which he had made with McArthur. 
As regards the voluntary character of the 
default, the evidence is ample, and I do not 
propose to specify it now. The agreement 
with McArthur is perhaps not so unimpeach- 
ably made out, In the first place, only 
secondary evidence of its terms has been 
laid before us, but we have thought this 
receivable under thè circumstances of the 
case. The original, if such an agreement 
was ever made, would have naturally re- 
mained in the possession of either Abbott or 
McArthur, both of whom by their representa- 
tives are parties to this suit. Notice to produce 
this has been duly given to all the defendants, 
who together completely represent Abbott 
and McArthur both in person and estate, 
but it has not been forthcoming. Mr. J. C. 
Michael proves the factum of an agreement 
between Abbott and McArthur, and 
Michael’s evidence satisfies me that the 
draft which is put in, endorsed- the 15th 
April 1848, is a correct copy of the agree- 
ment which was executed by those tgvo per- 
Mr. McArthur’s own evidence, given 
before the Master in the suit of the present 
plaintiff against the Debs, Abbot eand others, 
for re-opening the foreclosure, if regabugblop 
pots this beyond all doubt. @ think this 
vidonce is receivable certainly as against 
Abbott and MeArthus, for the witness is 
now dend. Abbottdud McArthurewere t 
in the same position relative to ht. present 
glaintiff ns they now are, and the matter in 
issue between them was essentially the same 
as in this suit. Besides, as against Abbott, tke 
deposition was made in a suit which was pen- 
ding when he bought; inasmych as the plaint- 
‘Pe suit for re-opening the foreclosure may, 
with propriety for this purpose, be termed a 
revivor of or continumtion of the foreclosure 
suit. This deposition also serves to -con- 
. A - 
p 
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. firm the conclusion at which f had arrive 
on other eviglence that the default by Abbotf, 
in the paymgnt of the Government revenu 
was deliberately intentional. Moreover, 
there had not previously been an undertal 
ing to default on the part of Abbott, itis di 
cult to conceive why McArthur should hav 
entered into the agreement at all; the whole 
busden of it falls upon him, and he getg no 
benefit whatever from it. If default past 
redemptfon had occurred, such as would 
have been the case if Abbott had failed to 
pay the revenue from want of means, 
there remained no conSideration in Abbott’s 
power to give for the agreement. T can, 
therefore only account for the execution of 
such a document by McArthur, after, default 
had been made, by the supposition that Abbott 

_exacted it from him on the strength of boing 
able to-prevent the sale, by payment within 
the period allowed by law, In substance 
the agreement amounts to this, viz., that 
McArthur covenanted with Abbott to pur- 
chase the lands at the Collector’s sale, pro- 
vided that they should not be sold for any 
sum exceeding three lakhs of rupees ; and if 
they should be sold for less than three lakhs of 
rupees, then he covenanted to pay to Abbott 


the difference in amount between the sum of | 


money at which he should become the pur- 
chaser of the lands, and the sum of three 
lakhs. It is suggested that McArthur, who 
was not acting as principal, but as agent on 
behalf of another, entered into this agreement, 
in order to secure for himself the honorarium 
or commissioy of 20,000 rupees which Abbott 
afterwards gavo him in gratification at the 
bargain which he bad obtained. But no 
stipulation whatever is made for this in the 
agreement itself, and therefore it would 
appeare that, although McArthur could trust 
Abbott, the latter would not trust McArthur : 
a consideration which seems once more to 
point to tle ‘conclusion that Abbott had some 
“soueee~pf pressure which he could exert on 
McArthur if the matter, viz., the power gf 
stopping the sale if he chose. I cannot say 
that I have the least doubt of the whole 
tapnsacti@p, having~ bee& concerted between 
Abbetteand McArthur befere the default 
was made. Abbott was to sell for thre 
lakhs ; but for purposes of tijle, the sale was 
to ‘be effected through the instrumentality 
of the Revenue Officer, And inasmuch 
‘as this course of proceeding would almost 
certainly lead to an apparent prise much 
below the three lakhs, the formal agreement 
of the 15th April was@lrawn up, not to be 
talked about, but to be shown tothe .princi- 


e 
ood 


| pal, Mer bb it might bew@me necessary to 


account Yo the disbursement of a larger sum 
than the auction price. In my judgment, an 
arrangement of this kind effeeted with the 
view of causing a statutory title to accom- 
pany a private alienation, is ngt within the 
policy of thegAct, The injustife of barring 
any known or .possibly existing private 
claims against the property, is ftot Balanced 
by the attainment of any Public good, or 
any object proposed by the Législature, and 
the result of giving the statutable protection 
to the purchaser under these circumstances, 
if the protection proved of value at all, 
would be to that extent to inflict injury upon 
innocent persons. I am disposed to think 
that a Court of Equity would, in such a case, ' 
always attribute the transfer of pi perty to 
the date of the initial contract between the 
parties, and not to the subsequent Collector’s 
sale. But however this may be, the present 
case certainly appears‘to me independent of 
any. nice equitable doctrines, for I belive 
that Abbott and McArthur entered into the 
before mentioned arrangement with each 
other expressly with the view of defrauding 
the plaintiff. If the arrangement had borne 
an honest complexion, there would have been 
no need for secrecy withregard to it. As soon 
at any rate as the auction-sale was complet- 
ed, it would have been avowed, gon the first 
occasion for disclosure occurring. But Abbott 
and McArthur were persistently silent about 
it until the last. When diredily inter- 
rogated by tho plaintiff, in the suit for re- 
opening the foreclosure, both these persons . 
on oath mention 85,000 rupees, and no more 
as the purchase-money. Abbott in his 
answer of 20th Joly 1849 snys that ‘he 
“ had and was in possession of the mortgaged 
‘© premises from the 8rd day of October in 
“ the year of Chrtst 1847, until the said pre- 
é mises were sold by the Collector of 
« Midnapore for arrears of Government 
“ rev€nu@on the 29th April 1848 ; and that 


-“ he has not sinc& or at any tinmas@f or 


“í gatte@with or conveyed any part of the said 
“ mortgaged premises ; but thatthe said Col- 
“ lector sold fhe principal portion thereof for 
“arrears of Government revenuc to ‘the 
“ following persons and for the follgwing 
“considerations on the 239th April 1848, 
“that is to say, Pergunnah Midnapore, &e, 
“ purchased by Alexandey McArthur for 
“ Company’s Rupges 85,000, and so on.” 
The objoct of AW®bott in keeping back all 
mention of the remaiwing 2,15,000 rupees was 
obviously most fraudulent towards the plaint- 
if? He at least was not ignorant ofethe 
5 e 
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plaintiff's claim ; gand if he had confidence in 
the efficacy of the foreclosure decak, and of 
the Collector's sale, in extinguishing them, 
why did he, hesitate to tell the truth ? It 
is certain, at any rate, that he deliberately 
perjured himself in his answer to ‘avoid the 
risk of being ra to accountgto the plaint- 
iff for the rupees 2,15,000. But show could 
he rentwre {do this, unléss he had reason 
to be assured that the real facts would not 
come out through McArthur. No doubt, on 
some ground or another, he did place re- 
liance on McArthur, and fora time McAr- 
thur did not fail him. Thus, we find that 
McArthur, having been made a party to the 
suit in September 1850, in answer to the 
following interrogatory, viz :—“ Whether it 
“is not the fact that the said Alexander 
“ McArthur bought the said zemindaries and 
“ ¢alooks for the said sum of Company’s 
“ Rupees 85,000 orsome, and what other 
“sum of money, and at what date did he 
“ buy them,” declared on oath “ that it is 
“the fact that this defendant by the di- 
“ rections and on account of His Highness the 
“t Nawab Nazim of Bengal bought the said 
“gemindaries and talooks for.the snid 
“sum of Company’s Rupees (85,000) eighty- 
“five thousand, on the 28th day of April 
“ 1848.” This answer was filed on the 11th 
January 1851, therefore, there can scarcely be 
any doubt th&t, from July 1849 to January 
1851, Abbott and McArthur were co-operat- 
ing in a efraudulent endeavor to keep the 
plaintiff in the dark, as to the real nature of 
_ the transaction between them in April 1847, 
and that they did nót hesitate to deliberate- 
ly commit perjury for that purfose. Is not 
the inference irresistible that in the trans- 
action itself, they were actuated by 2 com- 
mon dishone&t motive against the plaintiffs, 
and what the motive was, is not difficult to 
see ? They both wanted to rid the property of 
a very troublesome claimant. Abbott had 
been the agent of the Debs dwing the 
wa gf the foreclosure suit which ter- 
minated in May 1847, and it isehasdly 
too much to presume, in the absence of any 
thing to the contrary, that he was early 
made acquainted with the dil) witich the 
plaintiff filed against them in February 
1848, * seeking to have the foreclosure set 
aside, and with the charges of*fraud re- 
lative to the foreclosure es: it set up. 
But, even if he kuew noffing of this un- 
til after the auctiqn-sale, He had met the 
same charges from the @laintiff during the 
Act IV proceedings which took place in 
July, 1847, on his first attempting to ob- 
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tain possessio of the mortgaged premises. 
Fo sellin sucha way as would relieve him- 
elf from all‘responsibility wigh regard to 
nese, and at the same time would puta 
ery large amount of money in his pocket, 
ielded by the segrecy of his agree- 
ent with McArthur from the*chance of 
being called to account for it, was doubtless 
his main object in effecting the arrangement 
of œ sale by default, while McArthur, to 
obtain the Collector’s clear title, Was ready 
to connive at his friend’s concealment of 
the real amount of cogsideration-money, 
and did actually statd by him in this re- 
spect until after the.suit for re-opening the 
foreclosure had been dismissed, as against 
him, McArthur, in the Supreme Court. 
It was only after this had taken place, that 
he turned round and made the disclosures, 
which are contained in his deposition be- 
fore the Master, sworn on the 19th August 
1854. It seems to me in view of the facts, 
as they present themselves to me, that the 
plaintiff has entirely made out a fraudulent 
contrivance between Abbott and McArthur 
to deprive him of his rights to the lands 
in suit, or the surplus proceeds of sale. 
Tt must not be forgotten that the 2,15,090 Rs. 
pocketed in secrecy by Abbott, would have 
been amply sufficient to clear off the whole 
of the accumulated mortgage debt, and thus 
to have restored the remainder of the proper- 
ty unencumbered to the plaintiff. -I therefore 
think that the plaintiff has a clear right to 
redeem the lands, notwithstanding- the auc- 
tion-sale as against Abbott and McArthur, 
Now, McArthur says that he did not 
buy on his own account, but did so ag 
agent and on behalf of the Nawab Nazim, 
defendant, and it is certain that the three 
lakhs purchase-money was paid by Messrs. 
Mackenzie and Lyall, at that time financial 
agents of the Nawab Nazim, anf holding 
many lakhs of rupees to his credit, The’ 
Nawab Nazim himself, in the coujyse—ef 


.the very unsatisfactory evidence which 


he’ has given in this case, has wished to 
convéy the impression that he never either 
authorized McArthér to purche thee 
zemindaries for bim, or ratified the purclease 
afgor it was mada But he did® not venture 
to deny his signature to the letter of release 
purporting to have been given by him to 
(McArthur in respect of this very property ; 
and I caunot say I have éhe least doubt 


hB proparty was bought for and accepted 


by his Highness. Then comes the question, 
do the equities of the Plaintiff which would, 
under the circumstances of the case, rest 


ome 
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upon McArthur as purchaset, follow the 
property whgn it turns out that McArthut 
bought only ps agent, and not hs Pal ag 
I think it is’ clear that they do. All th 
McArthur got, as against the Rajah plain 
iff, was the property in suit subject to af 
planitiff’s Nght to redeem. Ho could not ge 
more for a third person than he could get 
forehimself. The plaintiff cannot be in a 
worse position, relative to the agent’s® un- 
disclosed® principal, than he is towards the 
agent. The English cases which havé been 
-cited before us xelative to the liability of 
a principal for the frud of his agent, do 
not seem to me to bę very closely ap- 
plicable. In Wilde v. Gibson, F House of 
Lords Cases, 605, the purchaser of land 
sought tq set aside the contract of sale on the 
ground of the fraudulent concealment by the 
vendor of the fact that a certain right of 
way existed over the land. It turned out 
that the vendor herself had no knowledge 
of that fact, and it was doubtful, even whe- 
ther the agent, who conducted the negotiation 
of sale on her behalf, had ever possessed such 
Knowledge. Certainly, no fraudulent intention 
was involved in the concealment. The plaintiff 
had, moreover, made no enquiry of the agent 
as to title, and had completed the transaction 
by payment, and taking possession, before 
he came to Court for relief. The House of 
Lords merely held that a contract of pur- 
chase, perfected by conveyance and pos- 
gession, could not be set aside as against the 
vendor, except on the ground of actual fraud. 
It further held that the allegations of the 
bill would not be supported by showing 
fraud on the part of the agent only. There 
‘was no question before the Lords as to the 
substance of the subject of conveyance, or as 
to whether the plaintiff was entitled to com- 
pensation in respect to its incompleteness. 
Most of the other cases belong to a different 
tlass. Whenever a defendant is sought to be 
medeable in damages for the consequences 


of a misreptesentation, it must be because. 


the occurrence of the fact, contrary to the 
representation, either amevnts to a brech of 
æ congcot, or is réferable to personal 
frande in the defendané himself, and 
therefore ie may welb be that, gn 
an action for damages, the principal is 
not responsible for the fraud of his agent, 
unless the agent’s fraudulent acts were dong 
within the scope of the authority imparted to 
him by the principal. Cornfoot u. Fewke, 
6 M. & W. 358; Omrod v. Huth 14 M. & 
W. 651; Udel v. Afherton, 7 H. & N. 187, 
are'all instances of suit’ for damages, and do 


. 
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not bear upon the question whether a principal 


can, thrdagh the haid of his agent, take land è. 


free from the mortgagor’s equities, when the 
agent by reason of his condugp could not 
bave done so himself. ‘he present case 
seems rather to resemble thdse in which 
notice to the peent is held to bẹ construct- 
ive notice tp the principal, so af to fix him 
with a trust, or ‘a burden rafntive to the 
subject of purchase, which, without notice, 
he would bave escaped. łn Dresser v. 


Norwood (J1 Ju. n. s. 851 and 17 C. B. ' 


n. s. 466) the Court of Exchequer Cham- 
ber held that, “if a purchasers agent 
“ buys goods on behalf-of his principal 
“from a factor, and such agent has notice 
“atthe time, no matter by what means, 
“that the goods are not the goods of 
“the factor, the knowledge of the agent 
« must be held to be the knowledge of the 
“ principal.” And the effect of that vica- 
rious knowledge was to deprive the princi- 
pal of the beuefit of set-off, which ignorance 
of the real state of things would have 
enabled him to make against the factor. ~ As 
the agent, had he made the bargain for 
himself, could not, by reason of his actual 
knowledge of the facts, have availed him- 


self of such a set-off to the detriment of the ` 


real vendor, so his principal, although ig- 
norant, could not be in a better position. 
Similarly in the present case, because the 
fraud of the agent in effecting the transaction, 
would, if he had been dealing om his own 
Behalf only, have been sufficient to lift the 


barrier of the Act, and to let in the plaintiff’s | 


equities, therefore his ‘principal also is noé 
entitled to clfim the protection of the Act, 
but must take the bargain in the same con- 
dition, and with the same incidents as if he 
himself had eommitted the frai connected 
with it against the plaintiff. Therefore, as 
I have already said, it seems to me that the 
Nawab Nazim, by McArthur’s purchase, 
took #thegand which is now in suit, subject to 
the plaintifi’s righbto redeem. ay ao™ 
e oe a 

Tho Nawab Nazim’s ownership extended 

at least from April 1847 to November 

1851, fer it ‘does not appear that either Mc- 

Arthur’s conveyance to Saduck Ali in July. 
1848, or the la-davee of April 1858, was 

intended fo have any dher effect than to 

change the nam& in which, the property 

stood ; and durin those four years, nothing 

occurred to alt¢ the relative positions of 
the plaintiff and the Nawab Nazim, that is, 

positions of mortgagor and mortgagee re- 

spectively, . š 
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The next important question, then, is, 
what was ihe true pect of $l alleged 
conveyance by the Nawab Nazim to Nazeer 
Aliin November 1851? Nazeer Ali maintains 
that it was a bond fide transfer to him for 
valuable cofsideration ; and that at the time 
it was exeduted, he had nog notice of the 
plaintif’s rights or of the facts out of 
which heyanre supposed ‘to spring. On this 
ground he contends that, whatever might 
have been the plaintiff's equities against the 
Nawab Nazim, he (Nazeer Ali) takes the 
property discharged of tlfem, or is entitled to 
claim the benefit of Act I 1845. It appears 
to me sufficiently clear on the evidence 
that the kabala of 15th November 1851 was 
executed either by or ou behalf of the 
Nawab Nazim, and that Nazeer Ali got pos- 
session under it; but I am not satisfied that 
any consideration for it passed from Nazeer 
Ali or any one else to the Nawab Nazim. 
Nazeer Ali admits in his evidence that he 
did not pay money for it. He says that 
at the time of’the purchase, the Nawab 
owed him and Sadak Ali, in joint account, u 
balance of some six lakhs of rupees, in re- 
spect of au emumbari, toshakhancah, and gow- 
hana, which they had built for him ; and 
other expenses which they had been at, on 
his behalf; and he states that these accounts 
were adjusted, signed, and filed in the 
Nizamut gherishta before the kabala was 
executed ; and that the balance to the extent 
of threqa lakhs was taketi as the consi- 
deration for the kabala. He afterwaeds 
added :—* The dewan took the accounts to 
“ the Nawab. I did not. I was present when 
“the dewan shewed the ®ccounts to the 
“ Nawab. He read it to the Nawab iu 
“ my presence. This reading took place 
“ befgre the kabala was written. J] got 
“no receipt for these gccounts from the 
“ Nawab; they were my account books. 
“ Therefore, I did not give them up 
“ to the Nawab, after the money gvise paid.” 

explained im re-examination :— 
“The Nawab Nazim, Aman AK, Major 
“ Laing, and others suggested the purchase. 
“I acquiesced, because I thought I could 
“not get my money otherwise?’ Js is possi- 
ble that this story may be to some extent 
a trfe one; but none of the evidence which 
cught to be readfly forthcoming, if it is so, 
has been placed beforefus to corroborata 
it. The Nawab Nazing was not asked a 
single question about thijalleged settlement 
of accounts in his preggnce. What he would 
have answered if he had been, may perhaps 
be, gathered from the circymgtance that 


\ 
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he refused ‘emphatically to “admit that 
f‘there was ever a sum of five lakhs and 
“thirty odå thousand rupges, or any 
“thing like it due by me Nazeer Ali 
“ Khan, either in his own rfght, or as claim- 
“ing to represent Saduk Ali Khan.” Some 
books of accounts of Saduk Ali? Khan, one 
of which was said to contain the settled 
accouut relied upon, were put in, and, one 
Béejoy, a book-keeper of Saduk Ali, de- 
posed to their authenticity ; but the entry of 
settfement, alleged to bave been made in 
it on the part of the Nawab, was in no way 
attempted to be proved. Brijo Kishore 
Mitter, who mightyhave spoken to it, was 
not called, nor were any of the many per- 
sons who must have been present at the 
time of the occurrence, if it actually took 
place; and no attempt was made to shew 
that the alleged liabilities of the Nawab 
Nazim, to either Saduk Ali or Nazeer Ali 
had any real foundation. Further, Joseph 
Mariam, who was a witness adduced by 
Nazeer Ali, because he attested the execn- 
tion of the kabala from the Nawab, con- 
tradicted Nazeer Ali as to the seal having 
been affixed in the Nawab’s presence. He 
said it was put on by Nazeer Ali himself, 
when His Highness the Nawab was zot 
present ; and there is no doubt that Nazeer 
Ali at that time had the custody or’ control 
of the seal. The evidence of Nazeer Ali 
appears to be of very small intriusic value ; 
it is as a whole inconsistent and indefinite. 
I feel it impossible to say on these materials, 
that Nazeer Ali did, either on his own ac- 
count or for Saduck, or for both, take 
over the property which isin suit, by way 
of accord aud satisfaction of an unpaid 
debt, or even that the alleged debt ever 
existed in fact. Mr. Peterson foxy Nazeer 
Ali applied to us, as he also had done to the 
Court below, asking to be allowed to sup- 
plement his case by the prodUuation of far- 
ther evidence on this point. The fest. e% 
first instance refused this appéication, and us 
“ve think rightly. We also refused the like 
application madeeto us, Nazeer Ali has had 
ample opportunity’ during the qprotraged 
proceedings iy this case, for bringisg into 
Court all the evidence whieh he, now by 
iis Counsel, expresses himself desirous 
of procuring ? and nothing can be more 
hazardous in this country than to allow a 
party to a suit, after theplace of pressure 
‘hag beep discovered by actual trial, to bring 
forward fresh evidence for the purpose of 
meeting the exigemey. In this state of 
things, I am of opinion that Nazeer Ali has 
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failed to show consideration for*-the convey- 
ance of the, property into his name ; and 
consequently ghat he, and those for whom 
he holds, must be treated as standing in th 
position of mere volunteer takers from the 
Nawab Nazim. They therefore cannot be 
in a better position relative to the plaintiff 
than the Nawab himself, and like him 
cannot shield themselves from the plaintiff’s 
right to redeem. 


” ; 
On this view of the facts, it becbmes 
unnecessary to determine whether Nazeer 
Ali, at the time of tho tvansfer of the pro- 
perty tohim, had such notice of the plaint- 
iff's rights against the Nawab, as would 
deprive him of the protection which a 
Court of Equity would extend to a pur- 
chaser for value without notice in the case 
of a private purchase. However, I will 
add that to my mind, Nazeer Ali’s own wit- 
nesses clearly establish that he was, at 
that time and long before, fully cognizant 
of the plaintiffs reiterated assertions of 
his right to redeem against. Abbott and 
McArthur, and lastly against the Nawab 
Nazim, although I do not think it is shown 
that he was aware of the fraud of Abbott 
and McArthur which has rendered the 
claims of the plaintiff valid, notwithstand- 
ing the provisions of the Act of Legislature. 
But knowledge of these assertions is enough 
for the plaintifi’s purpose, treating the transac- 
tion as a private alienation. If aman buys 
in the face, of hostile claims, he runs the 
- risk of those claims eventually turning out 
to be well-founded.” Whether he at the 
time honestly thinks he has reason to dis- 
regard them or not, he cannot afterwards 
set himself up as an innocent purchaser 
without notice. He must stand or fall by 
the strength of his own right as against 
that of the opposing claimant, Nazeer Ali 
has, I thiple, in this case no advantage 
geigi he plaintiff which the Nawab 
Nazim did net possess, supposing the Re- 
venue sale out of the way. But I hav@ 
said that I consider the Revenue sale tos be 
ont of ho way, so fay as concerns the 
Nawab Wizim, and it seems fo me that the 
same must be the case with ,regard to any, 
taker from him, who cannot support himself 
upon doth valuable consideration, and want 
of notice. 


But, even if Mazeer Ali took the property. 
from the Nawab upon valuable censifer-. 
ation, either for himself or others, without 
notice of any of the fa&ts which support the 
‘plaintiffs claim, it may, I think, 


+ 
oe 


tioued whether this Qourt eought, under all 
the circutestances of the case, to say that 
he took free of the plaintiff's equities. 

The view which I have already express- 
ed as to the facts renders it unnecessary 
for me to discuss this point ab‘length, and 
I only now gllude to it, becuse it was 
urged beforg us with considerable force by 
the Counsel for the plaintiff, had °I think 
it right to say that their arguments have 
made much impression on nfy mind. The 
protection which jn England is given toa 
purchaser for valuable consideration, without 
notice, simply*by non-interference as between 
the holder of the legal estate, and the per- 
son who possesses an equity without it, is 
peculiarly the creature of the Court of 
Chancery ; and it is to me difficwlt to see 
how it can find practical application ina 
country where there is no distinction be- 
tween a legal and an equitable estate. In 
our Mofussil Courts, there is no distinction 
between legal right and equitable right, to 
property. There is but one kind of pro- 
prietary right, call if legal or equitable as 
you choose, which is recognized by the 
Court ; if ‘is an entity, not divisible into 
parts, or aspects. Now, I apprehend, that 
whenever a Court is free to look at all 
phases of a suitor’s right equally, and is. 
not obliged to separate if into portions for ` 
the application to them of different laws 
respectively, then this priminary rule comes 
into operation, namely, that one person can-: 
not pass to another a larger right in pro- 
perty, as against a third person, independ-, 
ently of that third person, or his behaviour, i 
than that whicH’'he himself possesses. Justice, i 
equity, and good conscience regarding the | 


three parties alone, can hardly lead to any | 


othersprinciple of decision, althov&h perhaps 
expediency and metives of public policy may 
do so. If we pursued the plaintiff’s rights 
against Nazeer Ali by this clue, the result 
would® d@pend upon the conclusion to 
which we should @ome as to the 

of {fo proprietary rights residing in the 
Nawab Nazim, as against the plaintiff at the 
time when he,passed the property to Nazeer 
Ali. Avfd in this investigation, the most, 
important element of consideration would 
be the fact that the Govgrnment has the 
statutable power by a sale, on non-payment 
lof revenue, to col’ey to thespurchaser the 
fullest rights of owffership in the property™ 
sold, and that this@ power was exercised in 
good faith, so far as®Government is con- 
eerued, in this case. As I have already 


be ques- ; saif, I doenot propose now to discwss 
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_ this matter. Considegng, howeger, that | but to have his title declared to the equity 
the conveyance from the plain&it to the | be redemption upon the allegation that the 
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Debs was in the form of an ordinary ! transactions Which led to and 
English mortgage-deed, and that the mort- 
gagee’s rights alone were intended to be 
passed by if; and considering, further, that 
the plaintiff’ has, on the fact succeeded in 
passing beyond the Revenge salegand in fast- 
ening of th Nawab Nazim, the purchaser 
thereunder, by reason of the fraud of the traus- 


action, his equity of redemption, and so put fa 


him precisely in the positjon of a mortgagee, 








followed the 
Government sale, by whic) ‘plaintiff was 
veld to-have lost this right, were ald iz fraud, 
nd that therefore uo’ title was, passed, of 
which the purchasers could avail themselves, 
to exclude plaintiffs right of equity of re- 
demption. 
Lalso held that there was a sufficient prima 


ciecase made of this allegation of plaintiff 
being correct ; and that as no one ought to be 


I am not prepared at present to hold that | allowed to cake advantage of his own fraud, 
Nazeer Ali, whose purchase was made after | oven under title from a Government sale 
his vendor had been made a party to tho suit | for arrears of revewte, the canse ought to be 
in the Supreme Court (subject to his coming | remanded to try this allegation of plaintiff, 
within the jurisdiction), a suit to which] and to try how far, and ae: tor what parties, 
this is än some sense _ supplementary, | fraud vitiated -the subsequent acquisitions 
can maintain a clear title by saying | of the property in suit, and thus bow far the 
that: he purchased for , value from the plaintiff’s right to n declaration of his 
Nawab Nazim an owner’s full rights of| equity of redemption, as against the defend- 
property, without notice of a third persou’s | ants, might still exist, notwithstanding the 
equities. Government sale. 


Thus on the whole, as it seems to me, in| ‘Phis view having been upheld by the 
whatever light this case is viewed, Nazeer | Judicial Committee of H. M.’s Privy Coun- 
Ali, the present possessor of the property ! oi), the case has been tried in the Zillah; 
which ig sought to be redeemed, clearly | and the Judge haviug decreed plaintiff's 


holds it subject to the plaintiffs unqualified | onse, and defendant havi a led. it 
right to redeem. The judgment of the sia PINAR eet © 


Court below is, therefore, in my opinion 


right, and ought to be affirmed with costs. |” 


It does not appear whether or not the Judge 
has yet given any directions as to the mode 
in which® the accounts are to be taken, ayd 
we need not consider this point now, as it 
has not beon brought before us in appeal. 
Bat I think it may not be yscless to ob- 
servo that this matter will need very care- 
ful handling, for the relations between the 
accounting parties are not very simple ; and 
it must be remembered that every assignee 
ofa mortgage who takes “without the con- 
sent of the mortgagor, takes of course ab 
his own risk, and therefore subject to the 
state of accounts between the Morfgagor 
an ssignor. z o 

Bayley, J.—Tuet judgment “of Mr. 
Justice Phear is so full as to the facts and- as 
to the conclusions to be drawh fram them, 
that it is not necessary for me to do more 
than Sive very briefly my view of this case. 


In respect to fhe earlier prdéceedings, I 
need only say that, when fle Zillah Judge, 
en the 26th Novemberg 1860, dismissed 
pluintiff’s suit, because, ingis opinion, there 
was no power to set asige the Government 
sale for arrears of revenue, I held that the 
suiteof plaintiff was not to set asidg that salt, 

e 


\ 


remains for us to decide that appeal. 


I think on the whole evidence, and on the 

facts, and for the rea- 
ne te Abbott: sons so fully set forth 
by Mr. Justice Phear on this point, that 
Abbott’s dealings with the Debs were 
really in fraud, and thus still subject to 
the Rajah’s equity of redemption. No fair 
notice was originally given to the Rajah 
of the dealings of Abbott with the Debs, 
or of the enrlier subsequent transactions 
with McArthur. I think too thag it is, 
on the whole, shewn that Abbott, with 
means to pay the Government revenue 
for the instalment, for the fon-paymert 
of which the estate was sold, defaulledes 
and that he did so with tle fraudulent 
@sign of having the’ chance of letting 
the estate go at 2 low psice, which it did for 
85,000 rupees, while he had the peyspect of 
receiving from McArthur some large partion 
af the high prices of three lalhs under the 
agreement between the two. Further I am of 
opinion that, wifh the credible evidence on 
‘vecord that they were ‘‘ great frionds,” and 
McArthur’s brother was Abbott’s Assistant 
ait the gpot, it is unreasonablè to believe 
that there was not an understanding that 
this secret agreement houll, by means of 
a sale brought abott by this fraudulent 
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default, result in pecuniary benefit to both 
Abbott and McArthur, and thig too to the 
exclusion off plaintiffs right of equity of 
redemption whch they thought would be 
extinguished under g Government sale for 
arrears of srevenue, and so give Abbot 
and McArthur a free estate under the 
superior title of a Collector’s sale certi- 
fienfe to pass on to the Nawab Nazim at a 
price fay higher than the real one, or that 
which the property under any othere title 
_ would be likely to realize. 


e 
The agreement between Abbott and Mc- 
Arthur and the deposi- 
tion of the latter are, I 
think, admissible, as 
evidence under the cir- 
cumstances set forth by Mr. Justice Phear. 
That agreement is, in my view, one of 
a character which does uot indicate bona 
fides. For the ordinary purpose of 
bidding at a Government sale, what necessity 
was there for such an agreement? If 
Abbott defaulted from (what he alleges was) 
the poverty of the resources of the property, 
why should McArthur, who refers to 
the Collector for information as to the 
estate in his letter of the 8rd April, and 
noć to Abbott, enter into any agreement 
with Abbott at all? 


Again, if McArthur had made up his mind 
to give three lakhs, why should’he enter into 
any agreement with Abbott ? Further, Abbott, 
if acting in good faith, either could or could 
not pay therpvenue, and could have got off 
his bad bargain of the property, (which it 
is urged in argument was his only object 
in default,) by the simple means of his in- 
ability to pay; and his default and sale 
wouldefollow accordingly, quite irrespective 
of McArthur, or any one else. McArthur’s 
deposition also illustrates the character of the 
Agreement. i 

ees McArthur.—It is hardly possible 
to my mind*to read McArthur’s dark apd 
apparently objectless agreement, in connection 
with tkg facts on evidence, without & fair 
gal iwference of frafd. 

Both knew of plaintiff’? mortgage with 
the Debs, Both, however,by a pre-arranged 
default by Abbott, and by the agreement, 
clearly covenanted and expected to benefit 


, 


z ¢ 
As regards Abbott 
and McArthur, to- 
gether. 


pecuniarily, if McArthur, through the acts of 


Abbott by the "sale, got the estate free of 
the equity of redemption existing $n plaint- 
iff ;—an equity of which McArthur’s relations 
with Abbott, and the%pogition of his own bro- 
ther, Campbell McArthur, as Abbott's Assist- 


Cd 
 @ 





ant, and ¢he litigatioa in @he late Supreme 
Court, must have made them aware. 


But irrespective of the equity suit in the 


late Supreme Court, it is impossible for me to 


say, with reference to the instruetions accom- 


-panying the i acon of the Bank notes 


to Midnapore for the purchase by McArthur 


of the propérty which insttuctiqns centained 


such unusual suggestions for secrecy, taken 
in connection with McArthur’s letter to 
Mackenzie, Lyall and Co., stating that the cost 


price of the estate vas 85,000 rupees, and 


his letter to Dewan Setanath that the cost 
price was 3,00,000 rupees, that McArthur 
could have acted otherwise than in fraud. 
And further this frand, while it directly 
cost the Nawab Nazim Rs. 2,15,000 more 
than he should have had to pay (Mc- 
Arthur being clearly by his letter of the 3rd 
April to the Collector and by other evidence 
the Nawab Nazim’s agent) did not at all less 
effectually (though less directly) fraudulently 
get rid of the plaintiff’s equity of redemption, 
by the title so obtained through a Collector’s 
sale. Lastly, but not least, is the clear mis- 
appropriation of Rs. 2,15,000 by Abbott, 
less a large commission to McArthur and 
Mackenzie, Lyall and Co. 


I think, then, that Abbott and McArthur’s 
acquisition of the property were both taint- 
ed by fraud, as well in regard to the plaint- 
iff, as to the Nawab Nazim, and that they 
could not, under the system of equity, justice, 
ahd good conscience of our Courts, avail them- 
selves of that fraud to acquire the usually 
superior title which is passed by a Govern- 
ment sale for®arrears of revenue, when not 
brought about by such fraud. 

The deposition of His Highness is in- 

° tended tobe to the 
effect that he knows 
nothing of these pur- 
chases. But the whole tenor of it is so 
unsafsfa®tory in its characteristic of general 
want of memory of all that it is ant 
aryllikely that His Highness should have 
remembered, that I do not trust it for that 
reason. Byt irrespective of that reason, 
it is difficult to believe that the Agents to 
the Governor-General would never gspenk 
to His Highness, on and gfter his majority, 
as to his large landed properties, supposing 
even the evidencQon the recerd is zot legal 
evidence to shew that the Governor-Ge- 
neral’s Secretary was in correspondence 
with the Governor-@eneral’s Agents, or they 
with other public officers, on the subject of 
Elis Highgess’ landed property. ° 

e 


As regards the Ng- 
wab Nazim. 


c. f n T a 


| l E 
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acted so, it is not likely that tà¥ Dewan 
Seetanath Bose, in general charge of: the 
Nizamut affjirs, should not speak to His 
Highness of these properties. Further, 
Saduk Ali ss superintendent of the kitchen, 
and Nazeer® Ali as superintdhdent of the 
private purse, would assuredly have spoken. 
to him opethe` subject? for ‘these are: 
both of them, in oriental life, situations of 
confidence if -not of intimacy. Further, | 
Michael’s and Mariam’s depositions shew ' 
that Saduk Ali aud Nazder Ali were confid- | 
ential servants, and the fact ef these - two 
accompanying. His Highness to Alipore on 
his visit to the Governor-General also 
indicates it, 

Lastly, it is not likely that each and all 
of those persons should have kept His 
Highness in such ignorance of the Midna- 
pore and Sunderbun estates being his, as 
to justify His Highness deposing on the 
14th July 1860—“ I was not aware that 
“ the Midnapore estate was held benamee by 
“ Saduk Ali for me. I am not even aware 
“now. They did not (khubber) report to 
“me what they did?” Moreover, if 
His Highness cannat (as he says) now 
recollect any thing on the subject, it will be 
legally correct to prefer the direct evidence 
of those who can, 


That the‘Nawab Nazim was not aware of 
the fraud that Abbott and McArthur prac- 
tised as todiimself, viz., that the thing which 
cost really 85,000 rupees, and was bougift 
at that price for His Highness by his agent 
McArthur, should be charged to His High- 
ness as costing 3,00,000 rupee# is probable, 
for it was not intended that that fraud 
should go beyond the concoctors of it. But 
I hold the Nawab Nazim was aware éhat 
there was in plaintiff an aquity of redemp- 
tion. This is shewn from the proceedings in 
the Deb’s foreclosure suit to which he was a 
party. Again, if the Nawab Nazim gad wever 
gitedathas'clease, he couldeand ought clearly 
to have denied his signature thereto. flvedid 
not do so. His Highness must then, I thik, 
be bound by MeArthur’s acts as the acts 
of his agent; and the property is® conse- 
quent in my opinion affected by fraud, 
and still therefore subject, notwithstanding 
the Collector’s sale? to the plainfiff’s equity 
of redemption. 

As to this faividant, (git agree with 

Mr. dystice Phear that 
Saduk hie is admitted 





As 
Ali. 


regards an 


Nazim, and since his death his individual 
e 


A ye 


stparately from thutof Nazeer Ali. 


Nazeer Alfs real case is that he knew 
nothings of plaintiff's 
equities of redemption, 


a regards Nazeer 
1, 
and that he jg an inno- 


cent purchaser, without notice, for valuable 


consideration, the consideration not being’ 
cash, but payment of a debt due by «he 
Nawab Nazim to Saduk Ali, whom 
Nazeqr Ali represents either as ex€cutor or 
partner, for he puts forth both claims, 
Now Mariam, a servant of 80 years’ 
standing in the Nizamut, deposed that 
Nazeer Ali was one of the three (Saduk 
and Aman being the other two) who were 
the chief managers of the affuirs of the 
Nawab Nazim. Looking to Michael’s evi- 
dence as to Nazeer Ali’s relation to the 
Nawab Nazim’s affairs, and to Mariam’s 
evidence as to Nazeer Ali’s being “ concern- 
ed in the said private arrangement” ; and 
having made it, it is not likely that Nazear 
Ali should have been ignorant of plaintiff's 
rights of equity of redemption. 


But, irrespective of this, what Nazeer Ali 
really has to show is that’he gave valuable 
consideration. No accounts duly kept and 
proved are adduced to shew this. The 
money was said to be due for preparing an 
imambarah, toshakhanah, and gowkhanah 
(i. e. mosque, treasury, and cattle stable) 
and for sundries While, moreover, on the 
one hand, petty details of trivial entries of a 
rupee are entered, no details of the works 
which form the main items of the basis of 
the valuable consideration under which 
Nazeer Ali seeks to be free from the encum- 
brance of the plaintiff's equity of redemp- 
tion, are shewn us. Not one, likewise, of the 
many persons who must have been emBloyed, 
and must have received some of the money 
which is said to have been expended by 
Saduk Ali on behalf-of the Nazim? for these 


matters, is called or examined ; andMwit 


Mgriani’s evidence and the Nafat’s (how- 
ever unsatisfactory the latter may be) go to 


shew no such debt “of the Nazim tasefinduk 
Ali, we have ppsitively no reliable docu- 
n&tary evidenceson the other Bide, nor any- l 
thing but thesee two unproved accounts 
which were placed before us. Next, taking 
Bejoy’s evidence as the best for Nazeer 
Adi’s Gasee we observe that the books are 


_ benamee for the Nawab | Shewn to have been kept in the most lovsa 


and unreliable mannér, 
e én: B 
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There is certainly Major Laing’s letter of 


the 29th October to the Collector of Midna- 


pore, statingy that the Nawab Nazim had 
written to Majg Laing that he had sold the 
Midnapore estate to Nazeer Ali, but the lette 

is not prodgced, nor ‘is there any deposition 
- of Major Paing or other evidence than the 
copy of the letter. 


Tt may ‘be true that the Nawab N&zim 
did so sell, as for valuable consideration to 
Nazeer Ali, but I cannot consider. thft, in 
the way and from the extent evidence is 
adduced before us onethis most important 
point, after full time tg adduce all that was 
available, there is any legal proof of such 


sale, as one for valuable consideration, with-. 


out notice. | 


Concurring’ generally in the view ex- 
pressed by Mr. Justice Phear of the facts 
of the case, and in the opinion that the 
purchases of Abbott and McArthur and the 
Nawab Nazim, and Nazeer Ali, are sub- 
ject to the plaintifs right of equity of re- 
` demption, I would affirm the decision of the 
Zillah Judge of Midnapore, now under appeal 
to us, and dismiss both appeals (423 and 55) 
with all costs. 


, « 


The 5th September 1867. 


Present: 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Compromise after conviction — Ille- 
gal pressure. 


_ Case No. °708 of 1867. 


wSagcial Appeal from a decision passed by 
the Judg? of Tirhoot, dated the 10gh 
December 1866, „reversing the decision 

e20 by the Sudĝer Ameen of that 
District, dated the 29th May 1865. - 


a 
Sheikh Nubbee Buksh andgothers (Defend- 
ants) Appellants, 

oe versus 3 a: 8 
Musaamut Bebee Hingon and others (Plaint- 
iffs) Respondents. 


oo! s, 


2 P (J 
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) 
. E. Twidgale and C. Gregory for 


- Appellants. 
Baboo Kishen Sueca Mooherjee for 


Messrs. 


n 


Respondents. 


Certain veil convicted of a Crinfnal offence, in 
order to avoideapprehension entered into a compromise 
with complaint whotagreed to accepte sum, of money 
as costs and as compensation for the disgrace he had 
suffered. They accordingly sold him some property in 
lieu of cash. HeLo that the sale was not made under 
illegal pressure. 


e 
Though the offence was one in which a compromise 
could not beleg&lly admitted, yet-as the Magistrate did 
‘admit it, and the parties acted in good faith, the position 
of the latter was held not to have been affected. 


Loch, J.—Ronrem Bugs brought a 
charge against the plaintiff's sons,*~-Pygum- 
bur, his father, brother and sisters, for as- 
saulting his (Ruheem Buksh’s) mother and 
forcibly entering her house. The Deputy 
Magistrate sentenced Pygumber toa year’s 
imprisonment, and issued warrants for the 
apprehension of the other accused parties, 
To avoid the disgrace of the females of the 
family being brought before the Magistrate, 
offers of compromise were made to Roheem 
Buksh. He agreed ‘te compromise on the 
payment of rupees 600, and the defendant, 
being unable to raise the money,. caused the 
sale of the property now in suit, to be made 
by the plaintiffs to Roheem Buksh. The 
compromise was admitted, and the sale was 
duly registered, and the name 8f Roheem 
Buksh substituted in the Collector’s books 
for that of the plaintiffs in this suit, and pos- 
session was given. Plaintiffs now bring this 
action to set Aside the, sale. on the ground 
that they were not free agents at the time, 
but made the sale under the pressure put 
upon them by the defend#ht Roheem 
Buksh. = 


From what can be gathered from the pa- 
pers itl} the record, it appears that the cri- 
minal offence with which Rohe Bulesh 
chayged the defendants who are the sons and 
ddughters and father of or otherwise related 
to the plaintiffs in this case, was of a some- 
what nggrsvated nature judging ‘from the 
punishment inflicted on Pygumbur Buksh. 
The charge appears to have been Sroven 
both against the males ane females charged ; 
and it-can be uidgrstgod that, when’ warrants 

issued rol) their appfehension, how 
anxious ‘the defen@ant would be to avoid the 
disgrace of respéttable females being drag- 
ged into Court; an® how ready to come to 
terms in order to prevent it. Roheem Buksh 
. e » 
e ° 


cx g 
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“was asked to settle. e agreed to do so 


for rupees 600, which hè considerg@ sufficient 
to cover the costs of the criminal proceed- 
ings and compensation for the disgrace in- 
flicted upon him, by the ill-treatment his 
mother hadweceived at the hafds of the de- 
fendant, a sum which he migli have obtain- 
ed as damages, had he brought a,Civil action 
after the successful results of tite Criminal 
proceedings. The defendant agreed to the 
terms, and the plaintiffs sold the property to 
Roheem Buksh in lieu of cash. It does not 
appear that Roheem Buk$h used any pres- 
sure, 
their funds or advisers, for the husband and 
son of one of them were still at large. The 
deed was executed without -apparent demur, 
mutation, of names and possession followed ; 
and after possession has been held for two 
years, the present suit is brought on the 
ground that the sale was made under press- 
ure, Roheem Buksh might have allowed 


the law to take its course, and the whole of 


the parties charged might have been com- 
mitted to prison. He might also have 
brought a Civil action, and realised damages 
to a larger amount than the sum he agreed 
to take ; and if, under such circumstances, the 
defendants in that Criminal case persuaded 
their relatives, the plaintiffs in the preseut 
-ease, to transfer the property in suit to 
Roheem Bulesh as the only means by which 
they could make up the sum they had agreed 
to pay to him for abstaining from further 
proceedings in the Criminal Court, we do ng 
think that it can be said that Roheem Buksh 
was chargeable with causing an illegal press- 
ure to obtain the sale of teir property, 
He had perfect right to, demand compensa- 
tion for the insults and injury offered to him 
by the defendants. He agreed to take 
rupees’600 as costs and compensation” for 
such, in fact it was, though? the sum is called 
costs in the deed. The defendant agreed to 
the terms; and when they could no raige the 
mgpey, and offered this property in lieu, he 
acce, and no doubt the plaintiffs yere 
at the time willing to part with it Tn order 
to save the females of the family from dis- 
grace. It may be observed thaé thg Crimi- 
nal ‘offence was one in which a compromise 
couldmot be legally admitted. As, however, 
the Deputy Magisgrate did admit eit, and the 
parties appeared to have been acting in good 
faith when they made ngwe do not think 
that the error of the Magistrate can affect 


the position of the parties.® We reverse the 


order of the Lower A§pellate Court with 
costs. Š 


The plaiutiffs were net deprived of 





Tle 5th September 1867, 
4. . Present: e 


The Hon’ble.W. S. Se@on-Karr and 
) A. G. Macpherson, Judges, 
o 
Pre-emption (on the score of vicin- 
age)—Separation of estate. 


e 
. Cases Nos. 943 and 944 of 1867. 


Special Appeals from a decision passed 
by the Judge of Pata, dated the 9th 
April 1867. reversing a decision passed 
by the Sudder meen of that District, 
duted the 26th September 1866. 


Chowdhry Joogul Kishore Singh and others 
(Defendants) Appellants, 


Versus 


Poocha Singh and others (Plaintiffs) 
Respondents. 


Messrs. R. T. Alian and R. E. Twidale 
and Baboo Boykuntnath Paul for 
Appellants. 


Baboos Unnoda Pershad Banerjee, Deben- 
dronarain Bose, Romesh Chunder Mit- 
ter, and Oopendur Chunder Bose for 
Respondents. 


The Makomedan Law of Pre-emption on the score of 
vicinage applies only to houses or small plots of land, 
and not to large estates, or to a claim based on partner- 
ship when itis in proof that a separatjon of the estate 
has been effected. 


Seton-Karr, J.—Tue question involved 
in these special appeals is one of Mahomed-. - 
an Law. A 


There was a certain estate which, at a 
period before this litigation commenced, ‘ 
was regularly divided by butwat‘a into œ 
share of 8 annas and 9 gundahs, and one „Bfe 
7 annas and 11 gundahs. ° 

eSeparate agreements, it is admitted, were 
drawn up for tha separated shares}; differ- 
ent numbers were engered on the Gelt€Ctor- 
ate register, and the shares becanf® prac 
tigally two separgte estates. e 
he estate formed out of the 7 annas IL 
gundahs share contained shares of half an 
anna, of one anna, and of six annas one 
gundah. > . 
^The plaintiff is the owner of a fractional 
and minute share of some cowries in the 


other estate, and he “has brought his suit 


e te 


~. 
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is there held that thg pringiple of viciunga. 


to recover the half anna shar& in the estate 
made out of 7 annas 11 gundahs on the 
ground, va of vicinage and fartnership. 
The defondagts, admitting that the plaint- 
ifs are sharers, denied that any right coul 
accrue to them on the score of vicinage. 
The first Court, relying on è decision re- 
norted at page 261 of the Weekly Reporter, 


Votume II, March 27th, helg that no claim 


on the sgore of vicinage could be sustained, 
and that the plaintiffs could not be termed 
partners in the strict acceptation of the 
term. We 


The Judge held that the decision relied 
on, laid down no general rule, and that 
before that case, no limitation of the right 
of pre-emption was known. The Judge, 
therefore, adhering to what he terms ‘‘ the 
custom of the Court,’? remanded the case 
for trial on tha remaining issues. 


In appeal, Mr. Twidale for the defend- 
ants, appellants, urges that claims under the 
Mahomedan Law on the score of vicinage 
are confined to mansions, houses, and small 
plots of ground, and that the law never 
contemplated such a claim as applicable to 
estates or shares in estates. 


The following decisions have been quoted 
in the course of argument :— 


Weekly Reporter, Volume IT, page 261 


Ditto Volume V, page 170 
Ditto Volume VI, page 250 
Ditto Volume VIII, page 2 


“A decision of the AgraxCourt has also, 


been quoted, 1856, page 145. And refer- 
ence has been made to Baillie’s Mahomedan 
Law. See Edition of 1865, Book VII, 
Chapters I and IT. 2 i 


The case reported at Volume VI throws 
no light on the case before us. That in 
Volume Ymerely rules that a partner in 

thing sold, which was apparently an 
estate, woul have a right ‘of pre-emption 
under the Mahomedan Law. Maciiaghtén, 
Chapter IV, page 205, and Hedaya, Vqlume 
PLS ptor I, page 5&2. 


Th the cage reported if Volume VIII 
nothing is decided ; and thb Judges only ghy 
that they are not prepamd to lay down 
broadly the proposition that in no possible 
cas, as between owners of adjacent plots 
of land, cam pre-emption by right of vicin- 
age not exist. i s > 


The case really bearing on the point is 
that ‘reported at page 261 of Volume II. It 
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does not kpply to large estates which are 
not in fact such that any real vicinage of 
the proprietors results. 


The ease glecided by the Agra Sudder 
Court, and af ed to in the aboye decision, 
takes exactlyf&he same view, and the same 
ruling has peen lately followed in a case 
recently decided by Justices*Baytey and 
Phear, No. 963, on the 18th of August 
1867, not yet printed. 


No case of a contrary tendency has been 
quoted, and ghe passages cited from Buillie’s 
Mahomedan Law, certainly seem to me to 
favor the contention that pre-emption on the 
score of vicinage was only intended to apply 
to houses or to small plots of lands, which, 
for obvious purposes, if put up tò sale, it 
might be convenient for the next neighbour. 
to purchase. ; 


In the case before us, the claim on the 
score of partnership, as if seems to me, 
must at once fall to the ground. ‘The estate 
has been regularly divided, and separate 
numbers have been entered on the Collect- 
orate ‘register for what are now two 
estates. 


The plaintiff, we are told, sues for one- 
half anna share, which is said to amount to 
nearly two thousand beegahs. | 


The plaintiff contends, in reply to Mr. 
Twidale, that even, if vicinage be restricted 
tp small plots, some portions of the share 
are mixed up with other shares and portions 
of shares ; and that if, on investigation, any 
portions werefound to adjoin to the share 
which he holds in the larger estate, the 
claim of vicinage would apply. 

The plaintiffs claim as brought, entered 
into no details of this kind. It was simply 
for the entire half anna share and for no- 
thing less. - 


Its unecessary to remand this case, as 
we are pressed tè do if we disawrasewfth 
thg? J@#dge’s ruling on the point of law. 


‘Claim on the score of partnership is out of 


the question, and-I think the Judge, who 
quotes “no ruling to the contrary, ought to 
have followed the ruling of the Divjsional’ 
Bench reported in Volume II, which hos 
not been objected to and which has just 
been adopted bẹ another Bench in Regular | 
Appeal from Sylifet, No.* 367 of 1866, 8th 
of August 1867 Bayley and Phear, J. J. 
I concur in that puling, and cannot think 
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“that the Mahomegan Ly of Pre-emption, so 
special in its character, was evep® intended 
to apply’to cases like the present. 


The special appeals are 
‘costs. 


Macphenson, J.—I also thjhk that there 
isin this case no right of pre-emption on 
the ground of vicinage (Id Weel ly Reporter. 
261; Regufar Appeal 367 of 1866, decided 
August 8th, 1867; Buillie’s Mahomedan 
Luw, page 474, and note.) 


The plaintiffs based tlfeir right on vicin- 
age and partnership, claiming the whole 
estate. It appears to me that they have 
failed upon both grounds, and that their 
suit ought to be dismissed. The case now 
attempted to be relied on, that certain par- 
cels belonging to the estate are subject to 
the right of pre-emption as being mixed up 
in or adjoining the plaintiffs property, is 
not the case originally made; and I see no 
reason why the suit should be remanded in 
order to enable them to raise it now. 


ecreed with 


I would decide in favor of the appellants, 
and dismiss the pluintifi’s suit with costs in 
all the Courts. 





The 7th September 1867. 
e 


Present: 


The Hoi’ble F. B. Kemp and F. A. Glover, , 


Judges. 


Attachment — Sale (in execution of 
decree)—Omissions frèm sale pro- 
clamation — Salo of Government 
Promissory notes~Distribution of 
sale proceeds— Sections 201, 248, 
249, and 270 Act VIZII of 1859 

e 


Case No. 40 of 1867. 


Regular Appeal from a decision aed by 
Pe.2Y. DaCosta,® Principal Sudder 
Ameen of Purneah, dated Wie? J'7th 
September 1866. 


Baboo Luchmeeput and another (Plaintiffs) 
e Appellants, 


versus 
Baboo Lekray Roy (Detfidant) Respondent. 


Messrs. R. V. Doyne,® R. T: Allan and 

C. Gregory, and B&boo Sreenath Doss for 

Appellants. 
e 


The Advoeate-General and Mr. R. E. 
Twidale for Respondent. 


The ditachinent of property by a Jpdament oreditor 
ceases on his execution case bein ruck off tho fle, 
and he is remitted to his former Meition of a simple 
judgment-creditor, and must,begin de novo and re-attach 
the property before a sale at his instancs gan take place. 


No sale in execution of a decree can take place, either 
of moveable or immoveable property, under the provi- 
sions of Act VIII of 1859, without previous attachment, 
and, a sale without prior attachment is illegul.e The 
words “attachment and sale” in Section 201 must bo 
taken together, and not distributively. o 


Th omission in a sale proclamation to mention parti- 
culars as to the numbers, value, &c., of Government Pro- 
missory Notes, under attachnfent for sale, is not such 
an irregularity as will°vitiate the sale, though the 
Lower Court would .havg exercised a sound discretion, 
under Section 249 of the Code, if it hid called for such 
particulars. X 


The sale of such notes through a broker is permissive 
under Section 248, and not obligatory. 

The production of the notes in Court was not essential 
as they were in the custody of the Collector, Section 238 
applying to cases in which property is in the possession 
or power of the judgment-debtor. 

Under Section 270 of the Code, the judgment-creditor 
whose attachment subsists at the time of sale, is entitled, 
according tu priority of date of attachment, to be satis- 
fied first; and where the attachment of A under Clause L 
Section 5 Regulation II of 1866 of the Government Promis- 
sory notes subsisted up to the date of sale, and the attach- 
ment of B, though prior in date to that of A, subse- 
quently fell to by his case being struck off the file, it 
was held that A was entitled to the whole of the sale 
proceeds of the notes. 


Kemp, J.—Tuis was a suit to recover 
damages assessed at rupees 49,570 under the 
following circumstances :— 


Certain Government Promissory notes be- 
longing to the judgment-debtor Rajah Rajen- 
dur Naraiu Roy were under attachment. Tha 
plaintiffs aver that they weree the attaching 
creditors, and that it was through their sole 
exertions, by removing by suit a fictitious 
lien upon the said notes set up by the daughter 
of the judgement-debtor, that the notes 
remained available in part satisfaction of the 
debts of the said Rajah. 


It is further alleged by the eplaintiff that 
the defendant Lekraj Roy had no attache 
ment subsisting, and therefore that he had no 
q@ower to bring these notes to sale in satis- 
fuqtion of his dgcree against the said Rajah ; 
that the sale of the notes was browse” about 
by the defeadant in an illegal an®irregflar 
way ; and thaf the defendaut pecame the pur- 
“haser of the same at a very inadequate con- 
sideration ; that, in distributing the sale pro- 
ceeds, which amounted to rupees 36,500, the 
Principal Sudder Ameen, by order of the 4th 
«June 1866, gave the plaintiff only rupees 
25,480 that the plaintiff has austnined serious 
loss by these illega} proceedings, and there- 
fore institutes thissuit to recover damages. 
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The following detail of clain, is appended 
to the plaint :— f 

A moiety of 70 pieces of præ 
missory notes þelonging to Rajah 


_Rajendur Naraint*Roy, pro forma Rupees. 
defendant, worth rupees 57,250, , 
including imterest woes ae 75,000 
Amount received by plaintiffs 

under the order of the 4th June 

1866 „25,480 
Balancé claimed -as damages 49,570 


With reference to, the irregularities in con- 
ducting the sale, the plaintiffs aver that they 
consist of the following instances :— 


1st.—That there was no attachment by 
defendant subsisting at the time of the sale. 


2nd.—That the numbers and values of 
the notes, and the interest due thereon, ought 
to have been stated in the sale proclamation 
for the information of purchasers. 


. 8rd.—That the notes ought to have been 
sold through the agency of a broker. 


4th.—That the sale of the notes, which’ 


are moveable property, is not valid, as they 
were not produced in Court. 


The defendant, Lekraj Roy, answers brief- 
ly to this effect, that the plaintiff has not spe- 
cifically stated what rule of law has been 
broken in the sale of the promissory notes. in 


satisfaction of his, the defendant’s, decree ;. 


that the plaintiff had acquired no lien on 
the notes by attachment ; that he was simply 
in the same position as the defendant, viz., a 
judgment-creditor = that the claim is barred 
under Clause 2 Section 1 Act XIV of 1859 ; 
that the sale of the notes in satisfaction 
of the defendant’s decree was quite regular, 
an attachment by the defendant subsisting 
at the time of the sale; that the attachment 
of the notes prior to decree and under the 
provisions of, Regulation II of 1806, taken 
out by thé plaintiffs father in suit No. 22 
—O1"658, fell in owing to the dismissal of 


the suit, an@ that no further attachment 


prior to sale was taken, out by the plaintiff ; 
that <gcnotes were’ sol@*by public duc- 
tim ; thet there were several, bidders, and 
amongst them plaintifi’s agents ; that the de- 
fendant was feclared to bæ the purchaser 

that the sale being conducted,in the author- 
ized mode, the plaintiff cannot take objec- 


tion to the price obtained, nor estimate the | 
damage at a, supposed valuation of his own ;, 
order of «he “4tife 


apportioning 
was based upon a -mistaken 


that the 
June 1866 


view of plaintiff’s positi€n; that the payment 


e é 
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of even rupees 25,430 to him was unjust f 
and thaa the defen@ant reserves to himself ; 
the right to sue the plaintiff for the recovery ` 
of the same. 


The Princ}pal Sudder Ameen, Mr. W. 
DaCosta, laid down the followitg issues for - 
trial. ; s 

1s¢.—Is the suit, barred by limitation, not 
having been instituted within ofie yéar from 


“date of sale ? 


2nd.—Can the plaintiffs maintain an action 
for damages, they wot’ having been the own- 
ers of the noges, supposing that the notes 
were irregularly sold as stated by the plaint- 
iffs; and was there any irregularity in the 
sale or not ? f 

37rd.—Did the plaintiffs acquire ‘any right 
to the notes by their attachment made by 
their ancestor pending his suit against the 
debtor and Pitumburree- Dayee, and was 
that a preferable right to that acquired by 
Lekraj Roy by the-attachment made by him 
in execution of his decrees, and did it debar 
the defendant from causing the sale of the 
notes in realization of his judgment-debts ? 


4th.—Did the fact that plaintiffs’ ancestor 


‘and the plaintiffs went through the trouble “ 


and expense of a litigation to prove that 
the, share in the notes sold belonged to the 
judgment-debtor, invest the plaintiffs with 
a preferable right to cause their sale ? 


5th.—Whether the attachment of the 
notes by Lekraj Roy in executién of his 
decree was subsisting when the notes were 
sold; if it was not, was the attachment 
made by the plaintif’s ancestor subsisting ? 
If this attachment too was not subsisting, 


-can the plaintiffs object to the sale held in 


the case of Lekraj Roy? - $ 


e e 
6th.—Are damages recoverable, and are 
the plaintiffs right in assuming rupees , 
5,000 as the sum that would have been ob- 
tained.as proceeds by sale of the notes, but 
for the ieraclaritioe. seated by them, If nos 
right, what is the sum accruing as Tultzes, 
andeshouid both the plaintiffs, or Luchmee- 

put alone, recover them ? ' 


These ¢ssués have been copied verbatim 
from the Principal Sudder Ameen’s S de- 


. e 
The Principal Sudder Ameen gives a de- 
tailed history of Yhese notes. We may 
briefly state that it appears that the judg- 
ment-debtor, Raja Rajendur Narain, -and 
his brother, Mohen@ur Narain Roy, were 
wagds of the Courts, and that the notes 
re 
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were the vested profitsgof their egtates in 
» 

The money increased at compound inter- 
est and ambunted at last ta the sum of 
1,14,500 rupges, of which Rajgndur Narain 
was entitledyto a moiety, or rufflees 57,250, 

Mohendur Narain’s moiety hag been pur- 
chased by ons of the plaintiffs, wiz., Dhun- 
put Singh. The moiety of Rajendur Narain 
remained in the Collector’s hands on his, 
Rajendur Narain’s, reaching majority, as be 
appears to have becamé considerably in- 
volved. . 


The Principal Sudder Ameen, on the issue 
in bar, observes that, as the claim is for dam- 
ages arising by the sale of personal property, 
for whioh no express provision is made- in 
the limitation law, and is not for damages to 
personal property, the limitation under Clause 
2 Section 1 is not applicable, aud that of 
six years under Clause 14 Section 1 governs 
the case. 


The defendants do not appeal against this 
finding. 

On the second issue, the Principal Sudder 
Ameen observes that, by Section 252 of Act 
VIII of 1859, the right to sue for damages 
by reason of any irregularities in the sale 
which, it is expressly declared, shall not 
vitiate theesale of moveable ‘property, is 
given generally to any person who may sus- 
tuin injury by such irregularity. If, then, 
the plaintiffs have, by the attachment taken 
out by their father under Regulation IT of 
1806, suffered injury, though they may not 
have been the owners of the ngtes, they have 
a right to sue for damages by proving irre- 
gularities. 

Tha Prinsipal Sudder Ameen proceeds to 
remark, that he is willing to admit that it 
was necessary that the defendant should 
have re-attached the notes, for with the 
orders striking off his case in gexegution 
from t file, the pyevious attachment 
necessarily fell in and ceased togsuhgist ; 
that it was not necessary to bring «he 
notes into Court as the Collector was the 
Court’s custodian of them ; that the notes 
had been attached under the principle recog- 
nize@in Section 237 of Act VIII of 1859 
while in the custody of the Gollector as 
trustee; and that, therefore, it was sufficient to 
direct the:Coll&ctor to hg them. subject to 
the further orders of the Court. 

With reference to the omissions to specify 
the numbers and values of each note, 
whgther in Sicca or Company’s, rupees, aud 

e ‘ 
be e 


the amount ôf interest and dates on which 
it fell due—omissions which, jf is alleged, 
led to a salè at a depreciated value, the 
Principal Sudder Ameen obşşrfes, first, that 
hese omissions were favorable to the plaint- 
ffs, and he asks, “hy did they not pur- 
chase ?” That at the time of sale it was 
well known that the judgment-debtor’s share, 
i. e, one-half of 70 Government Promisgory 
notes, was to be sold, and -that the amount 
which that share represented, w$ rupees 
57,250; that notwithstanding the plaintiffs 
possessed this informatiqn, they ‘permitted 
the defendant to ptrchase the notes for 
rupees 36,000, and this, too, although it is 
admitted that Luchmeeput’s gomashteah and 
Dhunput’s treasurer were present at the sale 
and bid against the defendant obviously, says 
the Principal Sudder Ameen, on behalf of 
their employers. 


The Principal Sudder Ameen proceeds to 
observe, that no rule of law has been broken 
by the omission in the sale notification of 
the points under exception, for Section 249 
of Act VIII of 1859 prescribes that in all 
cases of intended sale by public auction of 
moveable property in execution of a decree, 
“9 proclamation of the intended sale speci- 
“fying the timeand place of sale, the pro- 
“ perty to be sold, the amount for the re- 
“ covery of which the sale is ordered, to- 
“ gether with any other particulars that the 
‘ Court may think necessary, shall be made 
‘Cin the current language of the district.” 


The Principal Sudder Ameen on this 
head of the case observes thas these provi- 
sions are entirely permissive, and that it is 
within the discretion of the Court to parti- 
cularize auy other detail than the particulars 
expressly provided for by the words of the 
law, together with other particulats that 
the Court may think necessary; that the 
Court did not deem the notification of these 
particulars necessary, and that, “therefore, 
there had been no irregularity in the ale 


° A decision of this Court, Weekly Re- 
porter, Volume dI, page 60, is quoted in 
support of this arguénent. -e å 


e The Principa) Sudder Amgen then * pro- 
c&eds to consider the 3rd, 5th, and 6th issues.’ 
He observes thaé the attachment of Pertap 
Sing, the father of the_ plaintiffs, under the 
provisions of Regulation 1I of 1806 was good 
oply.to the extent of rupees 39,876-13-53 ; 
That th attachment „was never with- 
drawn, and had, therefore, efficacy up to 
the time of sale.e With reference to the 
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argument of the plaintiffs’ plefider, that on 
the attachmegt of Lekraj Roy falling in, his 
clients were entitled to considdr that their 
attachment wager Regulation II of 1806 
extended over the whole of the notes in the 


Collector’s custody, the Principal Suddeif 


Ameen remarks that it was necessary, when 
Lekraj Roy’s attachment fell in, for the 
plaiptiffs to have applied to attach the notes 
covered by Lekraj Roy’s attachmont in addi- 
tion to tlf®se already under attachment by 
the plaiutiffs. For these reasons, the Princi- 
pal Sudder Ameen avas of opinion that the 
plaintiffs had preferentihl right as against a 
subsequent attaching creditor, but that this 
right extended only in proportion to the 
amount attached, viz. rupees 39,876-13-53. 


-On the fourth issue, the Principal Sudder 
Ameen was of opinion that the plaintiffs’ 
having taken trouble aud expense in litiga- 
tion with the view of proving that the notes 
belonged to the judgment-debtor, would not 
give them any preferential right, as after 
winning the case, the plaintiffs took no steps 
in execution to cause sale. 


The Principal Sudder Ameen concludes 
shis judgment, which is a very lengthy one, 
but the main points and arguments of which 
we have given, by stating that no damage 
of any kind has arisen to the plaintiffs ex- 
cept in their own flighty imagination. The 
soit was, therefore, dismissed with costs and 
interest. 

In appeal, the plaintiffs have been heard 
through Mr. Doyne and Mr. Allan. The 
defendants, who prefer a cross-appeal, have 
been heard through the Advocate-General. 


The cross-appeal is to this efect, —“ That 
“ the plaintiffs can bring no suit for damages 
“ against the defendant as purchaser in 
“execution, or an execution-creditor, sup- 


“ posing that the sale was irregular as 
“stated ine the plaint.” 
“Pho points for consideration in this 


appeal are, — ° 
lst—ĦHave the plaintiff, sustained any 
inja yae ronson of anygirregularities in the 
sale gf The Government Promissory notes ; 
and, if so, areghey entitled fo recover dama 
nges, and to what extent ? 
2nd.—Whether the distribution of the 


sale proceeds was a proper‘one with refer- 
ence to Section 249, Act VIII of 1859 2 


. g 

On the first point, the property Sold was 
moveable property congjsting of 70 Govern- 
meut Promissory notes. ¢ These notes were 


_7* 
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sold in, March 165, ky the Principal 
Sudder ‘Aeneen of Purneah, and were pur- 
chased by the defendant Lekraj Roy for 
rupees 86,500. The Section ef the Code 
of Civil Proc@dure, which refers to sales of 
moveable progerty, is Section °252, That 
Section runs §thus :— No irregularity in 
“the sale of moveable property under an 
“ execution’ shall *vitiate the sale, but any 
“person who may sustain an injury by 
“ reason of such irregularity may recover 
“ damages by a suit in Court.” 


The sale at, the instance of Lekraj Roy 
took place when no attachment by that party 
was subsisting The attachment previously 
taken out by Lekraj Roy had ceased on his 
execution case being struck off the file, and 
he was remitted to his former posttion7of. a 
simple judgment-creditor, and had to begin 
de novo and to re-attach the properties before 
a sale at his instance could take place. 


The learned Advocate-General has con- 
tended, first, that the striking off of a case 
in execution does not necessarily cause the 
attachment previously taken out to be- 
come null and void; but that on the case 
being restored to the file, the caso is re- 
vived with all its incidents, including the 
attachment, and without fresh process. 
Second, that a sale without previous at- 
tachment in execution of a decree is not 
illegal, although attachment is of import- 
auce to the judgment-debtor when the sale 
pgoceeds come to be distributed” between 
rival judgment-creditors. The learned Coun- 
sel has not been able to show any authority 
in support ofẹbis first position. On the 
other hand, there are many decisions which 
rule that on a case in execution beiug 
struck off the file, the attachment falls in. 
We {uote some of these decisions fn the 

* margin. We may also 
on this point observe 
that the Principal Sud- 
der Ameen has foung 
lume Yi Tgpages 49-51. that when the@aietool 

e place at the instance of 
the defendant, Lekraj Roy, the attachment 
which had been previously taken out by 
that pariy no longer subsisted, and against 
that clear finding of fact the defendang has 
preferred no,cross-appeal. e 


January 24th 1866, 
emp and L, Jackson, 
J J., Weekly Reporter 
Volum@V, fige 4. 
. Weekly Reporter, Vo- è 


Ou the second nition taken up by the 
learned Advocate-Weneral, w% entertain on 


‘| doubt that no sale in execution of a decree 
ean take place, efther of moveable or im- 
moveable property, ullder the provisions of 
Acé VIII of 1859 without previous attagh- 


. 6 í l á 


, ment, and that a dle without prior attach- 
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ment is irregular. 
Chapter 4, Act VIII of 1859 treats of 
execution uf decrees. 


Section 20f enacts that if | decree be 
for money, if shall be enforc&l by the im- 
prisonment of the party against avhom the 
decree is*madt, or by the’ attachment and 
sale of his property, or by both, if necessary. 
Section 205 points out what properties are 
liable to attachment aud sgle, and amongst 
the properties mentioned, we find Govern- 
ment Securities, and it is this description 
of property which is the subject of the 
present suit. 


Again, by Section 212 the application for 
the execufion of the decree must be in writ- 
ing, and the mode in which the assistance 
of the Court is required, whether by arrest 
and imprisonment of the judgment-debtor 
or attachment of his property, must be stated. 
This information is obvicusly necessary to 
enable the Court to ndopt the mode of exe- 
cution in each case to the nature of the 
particular relief sought to be enforced by the 
decree-holder. ` 


Tn Section 201, the words “ attachment and 
sale”? must surely be taken together and not 
distributively; and it is difficult to under- 
stand how m8veable property, which has not 
been attached, and consequently cannot be 
said to be «‘in custodia legis,” can be sold, 
See also Section 250 of Act VIII of 1859% 
which treats of the process of attachment 
prior to sale as a usual process. 


The sale, therefore, at the ifstance of the 
defendant Lekraj Roy, without previously 
taking out attachment, was, in our opinion, 
clearly irreguar, and, as the defendant put 
the Court in motion, he is gustly liable for 
any damages ou account of any injury which 
the plaintiffs or any other person may have 
sustained by such irregularity, @ltheugh 
suth wape@mlarity was theact of the Court. 
This brings us to the all important Qestion 
in this suit, viz. whether the plaintiffs have 
sustained any substantial injury by the ir- 
regularity in the sale within the meaning 
of Secgion 252 of Act VIL of 1859. 


What are the irregularities which the 
plaintiffs set forth and by which they allege 
they have sustained injur? ` They are as 
follows :—In the plaint, the irregularities 
ave not set forth. It is stad that they will 
be given at the time of the “first hearing of 
the case.” It is, however, stated in a gẹ- 
nera? way that the defendant caused the sale 


| ° 
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ina very irregular manner, and that Go- 
vernment Promissory Notes, the fair price of 
which was rupees 75,000, were sold for the 
inadequate consideration of wifees 86,500, 
and purchased by the defendant. 


In the written statement, the irregular- 
ities are statéd to bẹ— = 


1st.—That it would have been proper to 
mentfon, in the sale proclamation, the num- 
bers of all the notes and their respective 
values, the interest due on each note with 
the amount of interest dug, and how many 
of the notes were for Sicca rupees, and how 
’ r 

many for Company’s Rupees. 

2nd.—That it would have been proper 
under the law to sell the said notes at the 
market rate through a broker. 


3rd.—That the notes ought to have been 
produced in Court. / 


Under Section 249 of the Code of Civil 
Procedure in all cases of intended sale by 
public auction, whether of moveable or im- 
moveatle property in execution of a decree, 
any particulars which the Court may think 
necessary ought to be specified in the sale 
proclamation. In this case, no particulars 
were given, and we think that the Court 
would have exercised a wise discretion, if 
all particulars, such as the numbers, the va- 
lue, the year of the loan, the amount of in- 
terest due and the rate of interest, &c., had 
been given; but we cannot say that the omis- 
sion of these particulars, which itis in the 
discretion of the Court to give or to with- 
hold, caused such an injury to the plaintiffs 
as will enable them to sustain an action un- 
der Section 252 of Act VIII of 1859. A 
decision reported at page 60, Weekly Re- 
porter, Volume II, Civil Rulings, sypports 
this view. In this particular case, the plaint- 
iffs cannot possibly say that they have been 
substantially injured by the omis$ien of the 


above particulars, for ‘they were the pupa 


chasers of the other moiety of the Govern- 
mênt Promissory Notes -which were the 
property of the other wagd of the Court, the 
brother of the judgm@nt-debtor. Tiger, ; 
therefore, in posgession of all the infoxma- 
tien which they, could reasonably require, 
auð knew perfectly well what was to be sold 
and the probable‘markét value of the pro- 
perty. . 

.It would have, perhaps, been batter if the 
BMncipale Sudder Ameen, instead of di- 
recting the sale of the pfoperty which con- 
sisted of negotiable geBurities, had authorized 
their sale through a broker at the market 


o 
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rate of the day. It was ‘in his compe- |“ attacąment of She same property by 


tence to dq so, Section 248, Act VIII of 
1859 ; but sucha proceeding’ was not ob- 
ligatory on hjm. It may be questionable 
whether purchasers at a distance from the 
Zillah Court would ‘have been willing to budy 
the undivided moiety of the judgment-debt- 
or in Government Piomissory Notes. It 
sepms to us probable that a broker would 
- meet with some difficulty in disposing of 
such s€curities. Be this, however, as it 
may, we cannot say that the -Lower Court 
could not exercise its discretion, and conse- 
quently the plaintiffahave sustained no sub- 
stantial injury under this head. 


As to the production of the notes in Court, 
Section 238 enacts that “ where the property 
“ shall consist of a negotiable instrument, the 
* attachment shall be made by actual seizure, 
“and the instrument shall be brought into 
“ Court by the Nazir, or other officer ;” 
that is to say, if the property so to -be seiz- 
ed and brought into Court is in the posses- 
sion or power of the judgment-debtor—(see 
Section 233 of the Code.) The notes were 
in the custody of the Collector. Intending 
purchasers were not prevented from inspect- 
ing these notes and obtaining anf inform- 
ation as to their value which they might 
require. It was not in our opinion essen- 
tial that they should be brought iuto the 
Court of the officer conducting the sale ; they 
were to all intents and purposes in “ cus- 
todia legis.” i 


For these reasons, we are of opinion that 
the plaintiffs cannot recover any damages 
from the defendant under the provisions of 
Section 252 of Act VIII of 1859. No 
fraud is imputed to the defendant. The 
sale was a public one brought about by the 
act of the*Court, though irregularly. There 
were other bidders, and there is nothing on 
the recond*or in the proceedings to lead to 

conclusion that purchasers were kept back 
or that they would have bid more had the 
particulars, the absence of which the plaiat- 
iffs consider to be sufficient to have qaused 
tha injury, been sypplied. 

e and 

We now proceed to consider the second 
question, via whether the distribution @f 
the sale proceeds was a proper one, With 
reference to Section 270 of Act VIII of 
1859. That Section runs* thus :—*“ When- 
“ever proper is sold in execution of a 
« decree, the person on whose applitatfan 
“such property wis attached, shall be enti- 
“tled to be frst patd out of the proceeds 
“ thereof, notwithstanding & subsequent 

° 


“ nnothe? party in execution of a prior 
“ decree.” 

Tt is cleag that under this” Section, the 
judgment ito whose attaghment sub- 
sists at the t§me of sale is enfftled, accord- 
ing to priority of date of attachment, to be 
satisfied fest. In this case, the plaintiff's 
decree against Rajah Rajendur Narain Roy, 
the: judgment-debtor, was for a very large 
sum, upwards of two lacs of rupees. The 
decree of the defendant against the same 
judgment-debtor was for the comparatively 
small sum of rupees 17,852 omitting frac- 
tions. The sale proceeds were rupees 
36,500. This sum the Principal Sudder 
Ameen divides thus: to the plaintiffs, he 
gives rupees 25,4380; to the defendant, 
rupees 11,070. 


By this distribution of the sale proceeds, 
the plaintiffs, whose attachment subsisted 
at the time of sale, gets comparatively 
speaking, nothing ; the defendant, who had 
no attachment subsisting, gets 11,070 of the 
sale proceeds in liquidation of a decree for 
only rupees 17,352 ; he also gets the whole 
of the Government Promissory Notes. Now 
these notes on a rough calculation are 
worth at least 75,000 rupees. The value of 
the notes was 57,250; deducting say 10 per 
cent. discount, at which rate 4 per cent. paper 


| was selling at ihat time, the value was 


51,525. The interest at 4 per cant. was ac- 
ecumulating from 1858, the year in which they 
_ were attached by the plaintiffs, under Re- 

gulation II of 1806, in the Collector’s hands. 

This interes@would not .be less than 28,000 
odd, so, thnt the defendant purchases notes 
worth 75,000 rupees ; he gets his decree of 
rupees 17,852 paid in full.e Thig leaves 

57,648 rupees of which he has to pay, ac- 
cording to the distribution order, rupees 
25,480 to the plaintiffs, leaving a clear profit 
to ham gf rupees 32,218. This estimate, we 
desire to state, is rough one, andggay pot*be 
veny ggeurate, We use it merely in illus- 
tiation of the respective positions of the two 
judgment-creditors. The plaintiffs, who have 
been tlee difigent suitors and have preserved 
the. property intact from alienation by the 
judgment-debtor by keeping on the &tach- 
ment, whith alone preve®ed alienation, are 
the sufferers ; qhereas the defendant who 
has done little § nothing,” and that litte 
in an irregular form, reaps all the benefit by 
the sale. . è 

j The plaintiff?’ attachment was taken out 
under the provisions of Regulation ld of 

e 
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1806, and undgr thq following circum- 
stances:*The judgment-debtom” Rajah 
Rajendur Narain Roy, doubtless with a 
view of defeating the claims of his judg- 
ment-creditors, amongst whof were the 
plaintiffs, get up a convene to his 
daughter of*the notes, the s€bject of this 
suit. The plaintiffs brought w guit to set 
aside this alleged conveyafice, and, to secure 
the execution of the ultimate judgment in 
the cause, attached the notes in the Collect- 
ovs hands. This attachment was made 
under Clause 1 Section®5 Regulation II 
of 1806, and was subsisting up* to date of 
sale. This factis found by the Principal 
Sudder Ameen, and against this finding the 
defendants have not preferred a cross-appeal. 
Tt is trye that the suit of plaintiffs was 
dismissed in the Court of first instance ; but 
in appeal to the High Court it was decreed, 
and the attachment was continued during 
the trial of the appeal under Section 7 
Regulation II of 1806. The Collector 
appears to have thought it necessary to 
attach the notes, not as a whole in satisfac- 

“tion of the claim of each attaching creditor, 
but in integral portions as far as they went 
pro ratd with the decrees obtained by the 
attaching creditors. The defendant’s attach- 
ment, which subsequently became void by the 
execution case being struck off the file, was 
first in dat8, and the Collector reserved 
rupees 17,352-11-64 to meet his decree. When 
the plaintiffs attached, the Collector reserved 
for them the balance, rupees 39,876-13-5%. 
The Principal Sudder Ameen has divided 
the sale proceeds according to the pro- 
portion which they bear te the above | 
sums. Iteappears to us, that the Qollector 
was wrong in apportioning the notes amongst 
the attaching creditors, and that when ethe 
attachment of the defendant, which was pre- 
ferential to that of the plaintiffs simply bc- 
cause it was prior in date, fell in, the plaint- 
ifs? attachment under Regulatign JI of 
1806, gxtepded over the whole of the notes. 
Taking „this view of the case, andes there 
was admittedly no attachment by the defefd- | 
ant subsisting at the time of the sale, the 
plaintiffs are clearly entitled, uffdereSection | 
270, to the whole of the sale proceeds, of 
whiclf they have received only rupees 25,480. 
The defendant mu, therefore, refund the ba- 
lance, viz. rupees: ney 


The decision of the. Principal Sudder 
Ameen is reversed, at She plaintiffs’ suit 
decreed to the extent of rupees 11,070, with- 


intgyest on that sum from date of sale að 6 į 
1 e, - 
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per cent. per annum. Costs of the Court be- 
low and of this appeal to be pajd by the de- 
fendant, respondent, in proportion to the 
amount decreed, with interes® Excess costs 
i0 be paid by the appellants, plaintiffs, to the 
defendant, respondent, with interest. 


» The 12th September 1867. 


Present’: 
j r 
The Hon’ble É. S. Jackson and 


C. P. Hobhouse, Judges. ` 


Certificate under Act XXVII of 1860 
—Presumption of husband’s death, 


Case No. 378 of 1867. 


Miscellaneous Appeal from an order passed 
by the Judge of East Burdwan, dated 
the 21st June 1867. 


Shurno Moyee Dossee, Appellant. 


Baboos Mohendro Lall Seal and Nil Monee 
Sein for Appellant. 


A Hindoo female is not entitled to apply for a certi- 
ficate under Act XXVII of 1860, on the presumption 
that her husband is dead, when he has Only been absent 
9 years. 


Jackson, J.—Iv appears to me that the 
decision of the Judge is right. . 


It is not proved that the husband of the 
applicant was dead. It was proved that he 
had been absent from his home for nine yeaté 
Ie is not contended that any presumption 
arises from this e circumstance as syns 
Hindoos, that he is dead. It is admætod, wm 
fct, that his relatives have notyet performed 
bD sradh. 


In these circumstances, under the provi- 
aiong of Act XXVII of 1860, the applicant 
Ts not entitled to ask foga certificate. 


` Hobhouse J.—le concur, 


~ 
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The 14th September #867. No doubt, the augtion-purchaser was to 
some extant interested in the Snit; but 
° Present: t Section 246 appears to us to contemplate a 
The Hon’ble €.B. Kemp and F, A. Glover, | Suit against tbe decree-holder who has 
be | brought snie, and not 


Judges. 


a 


Intervention under Section 246 Code 
Civil Procedure—Fabricated hibba 
—Non-appearence of a witness. 


i Case No. 970 of 1867. 


Special “Appeal from a decision passed by 

the Principal Sudder Ameen of Sylhet, 

. dated the 4th Fébrugry 1867, affiming a 

decision passed by the Moonsiff of Nubec- 
gunge, dated the 24th*July 1866. 


Syud Abdool Huq and another (Plaintiffs) 
Appellants, 


versus 


Syud Ambur Ali and others (Defendants) 
Respondents, 


Baboo Poorno Chunder Shome 
for Appellants. 


No one for Respondents. 


In a case wherein lands were sold in execution not- 
withstanding intervention, under Section 246 Code Civil 
Procedure, by a plaintiff who claimed under a hibba 
which was held by the Lower Courts to be false, the 
High Court refused to interfere merely because the auc- 
tion -purchaser had not appeared to give evidence.” 

Glover, J.—Tauis was a suit for a declara- 
tion of title in certain lands under a hibba- 
namah, dated 20th Jyte 1264. The.lands 
had been sold in execution of a decree 
notwithstanding the intervention of the 
plaintiff undey Section 246 of the Civil 
Procedure Code. 


Both Lower Courts held that the hibba 
under which the plantiff claimed, was false. 


It is urged in special appeal that, as the 
auction- “purchaser who had been made a 
defendant and summoned under Section [62 
ofthe Civi} Procedure Code to give evidence, 
add not appear, the plaintiff's case should 
have been deqreed against him ex parte. 


We do not think that we should be 
justiged in interferigg in ħis matter. *We 
arg nogeshewn that Ptiš special appellant 
took ethe necessary steps $o enforce the 
auction-purch®er’s appearance; and, in e 
‘face of the very strong reasons given by 
Principal . Sudder Ameen for holding the 
hibba to be collusive, it Would be in the 
highest degree i improper to decree that the 
hibba was genuine, merely because & witness 
did not choose to aPpear, which would be 
‘the effect of granting thg POA appellant’s 
petition. 


s’ 


the property to 
against the nico at that sgle who has 
a much smalldt interest. But Mowever this 
may be, and in the absence of any proof on 
the part o? the Special appellant hat he 
fulfilled the requirements of the Regulation, 
and looking, moreover, the very strong 
finding of fact against ‘the validity of the 
hibbanamah by the Lower Appellate Court, 
we think thaf this appeal should be rejected. 
No one has appeared for the special re- 
spondent, therefore no order is made‘regard- 
ing costs. 





The 14th September 1867. 
Present: : 

The Hon'ble J. B. Phear and Dwarkanath 
Mitter, Judges. 
Evidence—Judgment in a former 
suit —Waste land. 

Case No. 665 of 1867. j 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Chitta- 
gong, dated the 18th January 1867, 
reversing a decision passed by the Moon- 
siff of that District, dated the 19th April 
1866. 


e Mahomed Ali (Defendant) Appéllané, - 
VETSUS 
Shurum Ali (Plantit) Respondent. 


“Baboos Bhuggubitty Churn Ghose and Nil 


Hadhub Sein for Appellant. 
Baboo Dwarkanath Sein for Bespondent. 


A judgment in a former suit against plaintiff, to 
which defendant was ho party, is not evidence between 
abe parties to a present suit. 

The fact of land lying waste does not of itself shew 
that no,one ï in possession, 


Phear, J.—Tue plaintiff obtainedaa ggttle- 
menteof pertain lauds from the Goverament 
ijafidar in 1214 Mughy. He alleges in 
his suit, that 2t first he had some sort of en- 
joyment ef them through a tenant, one Bajoo, 
but they fell out of cultivation, or could not 
be cultivated, and his ostensible poss&sion 
of them ceased. He thef states. that the 
defendant took pessession of them in 1221, 
and he brings iS suit to recover them. 

The defendant nises the plèa of limitation, 
and the Court ofẹ first instance, in an 
exgeedingly good judgment, finds that the 
pieni is mage rout by the facts of the case, 


=r 
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The Lower Appellate Court reverses this 
finding, partly Vasing “its concly#on ‘on a 
judgment passed in some suit brought against 
the present plantiff in 1865, to which the 
present defendant was in no w@y a party, but 
mainly supporting it by ibs set that 
the land was lying waste ug to 1221, and 
therefore could not be in the’ possession of 
any on@ We need hardly remark that the 
judgment “referred to was not evidence 
between the parties to the present suit. 
And even if it had been admissible here, 
its terms were not suclt as to justify the 
inference which the Lower Appellate Court 
drew from it. As to the fact that the land 
was lying waste, we would observe that it 
does not of itself shew that no one was in 
possession. It only leads us to look. for 
other acts indicative of possession than those 
which are usually done by cultivating occu- 
pants. What there might be in any given 
case, we need not stop to suggest, for it is 
clear to us here on the finding of the Lower 
Appellate Court that there has been possession 
of the land in question by some one ever 
since 1216 at least, and the judgment of 
the Court of first instance, so far as it is not 
disturbed by the findings of the Lower Appel- 
late Court, shews that the person in posses- 
sion was the defendant. Accordingly, we 
think that the decision of the Lower Appellate 
Court is ‘wPong in law, and ought to be re- 
versed. 


We, tkerefere, reverse that decision, and 
affirm that of the first Court with costs 
against the special respondent. 





Thg 19th Septemder 1867. 


°, . 
Present ? 
The Hon'ble G. Loch and W. 8, Sgon,Karr, 
a Judges 
Xe 


e 
Refusal to register a deed—Remedy 


under Section 15 Act XVI 1864— 
Limitation—Section 84 Act XX of 
18ġb6 — Suit to enforce a contract 
from which véndor has reSiled. 


¢ 
Case No. 1338 of 1867. 7 
e ae te 


Special Appeal from & decision passed by 
the Judge of Patna, dated-the 29th Match 
kd 





1867, affirming a decision passed by the 
Principal Sudder Ameen of that District, 


dated the Sth January 1867. 
- 4 
@ 
Bheemul Mahtoon (Plaintiff) Appellant, 


versus 


Muegsamut Olimussa alias Begum Jen 
and others (Defendants) Responabents. 
(d - 


Ur. C. Gregory and Babpo Omesh Chunder 
Banerjee fqe Appelant, 
v 


Mr. R. E. Twidale for Respondents. 


A sells certain property to B and receives part of the 
purchase-money in advance, the rest to be paid after 
Tegistration of the deed of sale, When the deed is exe- 
cuted and taken to Registry Office, A objects to the 
registration on the ground that the full price has not 
been paid, and the Deputy Registrar returns the deed 
ta him, and he sells the property to other parties, 


HE Lp, that as the application for registration was 
made on the 27th March 1866 before the new Registra- 
tion Law (XX of 1866) came into operation, it was law- 
ful for any person interested, to institute a regular suit 
to establish his right to registration, under Section 15 
Act XVI of 1864 notwithstanding the provisions of Sec- 
tion 84 Act XX of 1866. 


Hevp, however, that the case did not come under the 
provisions of Section 15 Act XVI. 1864 or of Section 84 
Act XX. 1866. It was asuit to enforce a contract from 
which the vendor had resiled, and notwithstanding the 
subsequent sale to a third party and registration of such 
subsequent deed, there was nothing in the Registration 
Law to prevent plaintiff from enforcing his contract. 


Loch, J.—The plaintiff's allegation is that 
the principal defendant agreed to sell certain 
property to him; that he paid half the 
purchase-money in advance, the balance to 
be paid when the deed of sale was regis- 
tered and made over to him; that tħe deed 


‘of sale was executed aud taken by the 


defendant’s mookhtear to the Registry Office ; 


| that the defendant objected to the registra- 


tion on the ground that the full price 

not been paid, on which fhe Registrar 
returned the deed to the defendant ; that the 
defendant then “gold the same prggssty to 
the other. defendants, and the peweposdof 
the present suif is to set aside the subse- 
aye sale and t enforce the contract entered 
into by the pidncipal defendant with the 
plaintiff and to Qave his purchase registered 
under a decree of Court. 


= 
a Beth the lower Courts have rejected 


the claim and dismissegshe suit, the Judge 
of the Lower Appellate Court holding that 
the only course foP plaintiff to adopt was, 


vay 


s 
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shall have been madg unde Section 15 of 
Act XV of 1864, of if he reject æn appeal 
made under Section 88, it shall be lawful 
for any person claiming thereunder within 
thirty days 1i the making of such order 


to come in under Section 84 of Act XX of 
1866, and that having failed to follow the 
course prescribed by law, the piintiff cannot 
be allowed to sue for the specific 
performance Sfethe contract owing to the 
defective nature of the plaint, 


The contract of sale entered into between 
plaintiff and the principal defendant is 
said to bear date 12th Chyet 1273 F. S. 
(18th March 1866) and the application 
for the registration of the deed was made 
on the 27th March 1866, when it*-was 
returned to the vengor by the Deputy Regis- 
trar. The new Registration Law XX 
of 1866, did not cog into operation till 
May 1866, so that the provisions of the for- 
mer law, Act XVI of 1864, are applicable to 
this case, unless there be something in the 
latter law which limits or takes away any 
relief or remedy against the acis of the 

. Deputy Registrar granted by the former law. 
Now, by Section 15, Act XVI. 1864, it was 
provided that ifa Deputy Registrar refuse 
to register any instrument falling within 
the provision of Section 13 of that Act, it 
should be lawful for any person interested, 
to institute a regular suit in order to establish 
his right to have such instrument registered. 
The plaint was to be on a stamp of 8 Annas, 
and the Deputy Registrar was bound to 
comply with any order made by the Court 
directing the registration of this instrument. 
By Section 62, the District Registrar was 
empowered to revise or alter any order of 
a Deputy Registrar refusing to admit a 
document to registration if any appeal 
against such order were presented wilhin 
thirty days from the date of the order, but 
not otherwise.- So that unde Act XVI two 
remedies were open to a party dissatisfied 
with thg orders of the Deputy Registrar ; 
—one by appeal to the District Registrar 
within thirty days from the date of the order 
appealed a the other by a suit in the 

e Giyil Court, which in the absence of words 
limiting the tame for its institution, might 
be brought within the period allowed by 
the Jaw of limitation. Ips this case, «he 
plgi did not appgal to the District 
Registrar, but he instituted the present. suit 
on lOth Sepsember 1866,.0r about sixe 
movths after the order of the Deputy Regié 
trar was passed. Section 88 Act XX of 
1866 provides for an appeal from an order 
passed by a Sub-Registrar to the Registrar 
within thirty’days from the date of thjs orden 
and Section 84 proves thatifa Registrar 


























































of refusal, to apply by petition tothe District 
Court in ordeğ to establish his rfght to have 
‘such document registered. Now, it is clear 
that when act XX of 1866 came, into oper- 
ation, it was impossible for plaintiff to file 
his suit within thirty days from the date of 
the order passed by the “Deputy Registrar 
under Section 15, Act XVI. 1864, for that 
period had already expired, and the question 
is whether under the provisions of Section 
84 of the new law, plaintiff is deprived of 
his right to bring a suit, the time for bring- 
ing which was not expressly limited in 
Section 15 of the former law ; and a further 
question arises whether he cannot bring a 
regular suit on full stamp in the Civil Court, 
to establish his right to the property not- 
withstanding his failure to file a suit under 
Section 84 of Act XX. 


Looking at plaintiff's case as one arising 
from acts done under Section 15, Act XVI, 
1864, which was the law in force when tha 
Registrar refused to register the deed, it 
appears to me that the provisions of the subse- 
quent law, Section 84, Act XX 1866, cannot 
deprive the plaintiff of his rightsto bring an 
action even after the period of thirty days 
has expired. It must be remembered that 
Section 15 of the former Act does “not pre- 
scribe the period within which a suit to set 
aside the order of the Deputy Registrar is to 
be brought, aud in the absence of any 
directly proh#biting words, I think the 
plaintiff's present action would lie. Section 
15 of Act XVI. 1864 was in force till the 
Ist May 1866, and it was to“%provide for 
cases in which orders had been passed undr 
shat Act during the month immediately 
preceding that date, that the words found 
in Seftio#84 were introduced, but it cannot 
be supposed that thèse words are MBpheable 
to th8 cafes of persons who could not take 
advantage of them, the prescribed period 
of thirty dayg having already expired, but 
who under the former law were not limited 
toa period of thirty days to bring gheir 


sult. $ e 


But it appears tę me that thjs case is not 
one coming either ‘under the provisions of 
Section 15 of Act XVI. 1864, or of Section’ 
84, Act XX. 186@ though the plaintiff 
refuseto register any decument referred to | asks for registration. It is a suit to enforce 
in Section -29, or if a fefusal- to register | a dontract ffom which the vendor has’ regil- 

fe te e 


p ~ . 
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ed and the pray@ for “Begistration@doos not 
alter the nature of the suit. Plaintiff says 
that “the vendor defendant agreed to sell 
certain property to me. I pagl part of the 
purchase-mpuey and was to ply the balance 
when thà deed of sale fras registered. 
When the deed was brought to be register- 
ed before it had beeu delivered fo the plaint- 
iff vendeg,” the vendor broke off the con- 
tract and has now sold it to a third party. 
Jam entitled to- enforce my contract.” -It 
appears to me that wotwithstanding the 
subsequent sale to a third pary and regis- 
tration of such subsequent deed, there is 
nothing in the Registration Law to prevent 
the plaintiff from. enforcing his contract. 
‘The ease should go back and be tried on 
its merits. 

Seton-Karr, J.—I am of the same opinion 
and think that the findings of the Lower 
Courts are erroneous and should be set aside, 
and that the case should go back to the first 
Court for trial on the merits. 


The 20th September 1867, 
Present : 


The Hoœ’ble W. S. Seton-Karr and 
A. G, Macpherson, Judges. 


Suit against Police Officer—Sectién 
42, Act V of 1861. 


Case No. 1467 of 9867. 


Special Appeal from a decision passed by 
thesJudge df the 24 Pergunnahs, dated 
the 18th April 1867, affirming a decision 
of the Moonsiff of Baripore, dated the 
19th December 1866. qe 


e 
Narain Deen Tewaree (Defend@yuty | 
Appellant, 


e 
` versus © 


_ Rafih Ram Dass (Plaintiff) Respondent. 
e °. 
Baboo Nil. Monee Sein for Appellant. 
r r 
Baboo Anund Gopal Paulit for Respondent. 
j K 


In a suit against a Police Qfficer, the objection under 
Section 42 Act V of 1861 that one month’s notico pias 
not @cen given, must be taken in tha lower Coart : 

e 


and the objection, if not taken advantage of and pleaded 

in the first instence, cannot be made use of as a ground 
. 

of appeal, 


é 
° 

Macpherson, J.—In this case, the re- 
spondent has obtained” a decree against the 
appellant, who is a Police Officer, for damage 
for an illegal arrest. f 


The appellant urges that the decree 
against him ought to be reversed, Jinasmuch 
as the suit was brought without giving a 
month’s previous notice as provided in 
Section 42 of Act V, of 91861. This objec- 
tion was not plead in the Court of first 
instance ; and it igclear that such an objec- 
tion cannot be taken for the first time in the 
Appellate Court, because (if for no other 
reason) in Section 42 there is no declaration 
that a suit will noć lie against a Police 
Officer unless a month’s notice is given, 


There are certain Acts (such for instance 
as the Income Tax Act XXXII of 1860), 
which contain an express provision that no 
suit shall be brought unless notice is pre- 
viously given. But Section 42 is of a differ- 
ent nature, being merely as follows :—* No- 
tice in writing of such action” that is to say, 
of an action against a Police Officer, “ and of 
“ the cause thereof, shall begiven to the defend- 
“ant, or to the District Superintendent, or 
“an Assistant District Superintendent of 
“the District in which the act was commit- 
“ted one month at least before the com- 
“ mencement of the action.” There is no 
declaration that the suit shall not be enter- 


tained without such notice. - Moreover, all 
such provisions are for the benefit of the 
person protected by them, and if not taken 
advantage of and pleaded in tl. first instance, 
cannot be made use of as grounds of appeal. 

Then, it is contended that thedLower Coyrt 
does not find that there was any malicgém 
the act of the appellact, and“hat therefore 
the decree is wyong. But the Lower Court 
finds as a fact, that ghe arrest was eepthgut 
any reasonable grounds,” and, again, that 
tte arrest was’wholly unjustifiable.” 

In such a sffte of*things, there are ample 
grounds for the Yecree against the appellaut, 
and I am of opinion that TH appeal ought to 

e dismissed with costggend interest. 

Seton-Karr, J. Pam of the same opi- 

nion. 
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+ id 
Present: 
e time or not. 
The Hon'ble F. B. Kemp and F. A. Glover, | has been in 
Judges. 


Limitation (onus on plaintiff) — 


Ouste — Settlement Ameen’s pro- 
ceedings— Evidence. . 


Case No. OW of 1867, 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
llth February 1867, affirming a decision 
passed by the Principal -Sudder Ameen 
of that District, dated the 6th January 
1866. 


Lall Singh and others (Defendants) 
Appellants, 


VeETSUS 


Baboo Modhoosoodun Roy (Plaintiff) 
Respandent. . A 


_Mr. R. E. Twidale and Baboo Unnoda | 
Pershad, Banerjee for Appellants. 


Baboo Onookool Chunder Mookerjee for 
Respondent. 


A plaintiff in a suit for recovery of possession, on the 
ground of ouster, must prove that he has been in pos- 
seasion at some time within 12 years prior to suit, when 

æ limajfation is raised and adverse possession is pleaded 
_ against his right ef action. S s 
The proceedings of a Settlement Ameen cannot bë 
takens evidence against person, who was not a party 
_ in grose Bagoeedings, b 
; 5 g 
Kemp, J.—Tuis case must bo remanded# 
- The decision of the Judge is a very bfa | 


one, š e 


On the isshe‘in bar, the Judge obseve 
that as the plaintiff Aers that he was ousted 
in 1858, and the suit i#bppught in 1865, it 
is not barred. This is a very careless way ° 

a° 


"E 
Rulings, 


ôf disposhhg of such Àn isefe., It gloes not 

depend upon the bare assertion of a plaintiff 

as to date of ouster, whether a suit is in 

plaintiff must sltow that he 

ossession at come,time within 

12 years prior to suit, when advdise posses- 
sion is pleaded against his right of action. 


In this chse, the plaintif and b®lessor 
have been admittedly out of possession 
since 1858, or for seven years prior to suit. 
The defendant avers that a settlement of 
the lands of Mehal Bunee were made with 
him by Govérnment in 1843, and that he 
has been in possession ever since. The 
question of limitation must be properly 
tried. 


On the merits, the decision is’ equally 
faulty. 
both derive title -from the Government. 
The settlement of the defendant is for Mehal 


+[Vol. VEIL’ 


The plaintiff and the defendant - 


Bunee and is of prior date to that of the- 


plaintiff. The plaintiff claims the disputed 
land as appertaining to Munee Mehal alias 
Mehal Bunee. - 


The first question is whether Munee 
Mehal and Mehal Bunee are distinct villages 
or not. Then comes the question whether 
the settlement proceedings shew that Munee 
Mehal was settled with an aliag with the 
plaintiff, and what are the boundaries as per 
settlement proceedings of the Mehal settled 
wįth the plaintiff. i e; 


On being asked by this Court, the pleader 
for the special respondent, plaintiff, declined 
to take a dec®ee for Munee Mehal without 
an alias. e From this, the Court is under the 
impression that the two Mehals are not 
distiact. ce . 


The Judge is &lso wrong in taking the 
Settlement Ameen’s proceedings as evidence 
in fayor gf the plaintiff, as the defendant, 
special appellant, was no party to those pra 
ceedipgs, and it does not appear Matfthese 
proeeedings were accepted as correct by the 
Settlement Officers. The Deputy Collector 
simply gested the measurement of the 
Ameen. Auythiug that the Ameen may 
have chosen to report about the positiow and 
names of the Mouzahs canyot be accepted as 
evidence. The Settlement proceedings must 
be consulted and weted upon® With these 
remarks, the case is remanded. The Judge 
will re-open the whole case, and pass a clear 
judgment on the isfe in bar, and, if ne- 
cewary, on the merits. Costs to follow the 
result, St ù ? 
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Jh 28rd September 18674 
° 
z Present : 


The Hon’ble H. V. Bayley ang Dwarkanath 
\ Mitter, Judges 


The Court ùeld the zimma to be a tenure 
of a character that, if liable to enbancement, 
20 per cent. {10 for collection charges and 
10 for talookdaree profits) shpyld be allowed 
as deductions. 


The Court also dirécted the following 


| specific issues to be tried, viz. :— 


Onus probandi—Suit for kubooleut— 
Acoretions to a zimma tefure with 
a fixed rent — Regulations XI of 
1825 and VIII of 1793—Section 15 
Act X. 1859. . 


Cases Nos, ‘666 to 668 of 1867 under Act 
X of 1859. 


Special Appeals from a decision passed by 
the Judge of Backergunge, dated the 
11th January 1867, modifying a decision 
passed by the Deputy Collector of that 
District, dated the 21st June 1864. 


Juggut Chunder Dutt and others (Defendants) 
Appellants, 


versus 


Mrs. Despino Panioty „and others 
(Plaintiffs) Respondents. 


Baboos Nil Monee Sein and Chunder 
Madhub Ghose for Appellants. 


e 
Mr. Mun Mohun Ghose and Baboo Gopal 
Lall Mitter for Respondents. 


e 
In a suit for a kubooleut on an alleged right to assess 
lands which have accreted to a permanent zingma tenure, 
it is for plaintiff to prove that under the Law of Ac- 
cretion (Sectioné Regulation XI. 1825), the accretions 
are either by custom or agreement liable to assessment. 
~ 


e 
Where a permanent zimma tenure has been held at 
one rate of rent for more than 20 years, the terms of 
Section 15 Act X. 1859, as well as the provisions of Sec- 
tion 51 Regulation VIII. 1793, preclude th® zemindar 
from. assessing accretions to the parent talook, 
- 


Bayley, J.—TaE pleaders on both sides 
admit that one decision here will govern 
these three special appeals. e 


Thg remand order of this Court, dated 
20th August 1866, contains very fully the 
facts and points in the case. è 


The main question to be decided was, 
whether lands ‘nécreted to’a permanent 
zimma tenure were liable f be assessed by 
the zemindar or not, and on what rates and 
conditions ? s 

e 
. e 


1s¢.—Is the settlement of 1198 proved? 


2nd.—Has the defendant proved his right 
to hold the present tenure ata fied rent 
undet Sections 15 and 16 of Act X of 
1859 ? š 

8rd.—If the presei» tenure is held-at a 
fixed rent, is it, aceefdiug to the custom of 
the country, liable to any and what increase 
on account of alluvion. 

4ih.—If the present tenure is held at a 
variable rent, what is the rate at which 
land in excess of the original quantity is 
assessable’? 


On remand, the Lower Appellate Court has 
found on the frst issue that the settlement . 
of 1198 is not proved. 


On the second issue, the Lower Appellate 
Court has found that ‘“ the receipts filed by 
“ defendants, appellants, prove that they have 
“ paid one rate of rent for their (zimma) 
“ tenure for more than 20 years, and that 
“therefore they are entitled to hold it at 
“ a fixed rent.” 


On the third issue, the Lower Appellate 
Court holds that, as to the accreted lands of 
the zimma, “ there is no such custom shown 
“under which such lands can be held rent- 
“ free, and until such custom is shewn, the 
“ presumption is the other way, for primd 
“ facie a tenant is liable to pay rent for all 
“ lands he may hold unless he is pretected 
“ by some agreement.” The Lower Appellate 
Court algo referred on this poipt to those 
provisions of Regulation XI of 1825 which 
require zemindars to pay 
aj! accretions, and held that @onsequently 
accretions in use and occupation of tenants 
‘or dépendant taloBkdars ‘would be lighjgesto 
pay the rents whiche are the meangggshiah 
enable the zemirdars to pay such revenue. 

es 


Wn the fourth issue, the Lower Appellate `. 
Court held that, fs deféndants failed to prove 
by any document that they had any special 
rights, they ought to be assessed at fair and 
equitable rates for the accretions on their 
use and -occupation, legs#”the 20 per cent. 
deduction as for taloekdars, prescribed by 
the High Court in Mo order of remand. 


$ D Bay 
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From this decree, the defendant appeals 
specially, urging as his main point, that the 
burden of prôving aright to exĝmption from 
custom or agreement was wrongly put on 
him, and that plaintiff should prove the 
custom under whicl» he alleged he hada 
right to assess. : 


The petitioner also objects to the decision 
of the Lower Appellant Court as to its rejec- 
tion of evidence on -the part of defendant, 
that the™fand was a re-formation on the de- 
fendant’s old tenure. Defendant 


adjacent lands of 2 aiiiar quantity, but of 
la 


distant lands, and plewded as tothe dowl 
of 1198 that it was genuine. 


But none of these latter points are seriously 
contested before us, nor, as the case at 
present stands, is it necessary they should 
be so. ` : 


We have no doubt that the burden of |. 


proof has been wrongly put on defendant, 
Plaintiff sues for a kubooleut on an alleged 
right to assess these accretions. It is for 
lim to prove his allegation, that as under the 
Law of Accretion (Section 4 Regulation XI 
of 1825) the accretions here are either by 
custom or agreement liable to assessment. 


But the Lower Appellate Court has decided” 


entirely on defendant’s failure to discharge 
this burden on plantiffs. We do not say 
that the wording of the second issue might 
not have led the Lower Court 'so to err; 
but as the error in law is obvious, the judg- 
ment cannot, be upheld agaiust the special 
appellant’s plea on this point. i o 


But (although this is not a specific point | 


in the petition of special appeal) the law 
itself requires us to notice in this case that 


by theterms of Section Jő Act X of 1859, |. 


specially the latter portion of it, plaintiff, 


zemindar, agnnot assess these accretions on % 
< 


to the Parent zimma of his dependant 
© “Mlookdar. 


e 
The Section is as follows, and the special 
portion to which warefer ig underlined ;— 


y . 
A s A dependant talogkdar or other person, 

(i “-pessessing a permanent tyansferable inter- 
Jur“ est. in lam, intermediate between tife 
“5 i proprietor of an estate and the ryêts, 
‘who, in the Provinces of Bengal, Behar, 

“ Orissa, and Benares, hofds his talook or 
tenure (othewwise than under a terminable 

“& lease) at a fixed rent which hag not begn 

t changed’ from e time of the Permanent 

“ Settlement, shall beligble to any enhance- 
“ment of such rent,” anything in Section 


wef ed 


further 
objected that the #ates were not those of 





“51, Regulation WILI. 4793, or in any 
“other law to the contrary notwitihianding. « , 
Then, let us see- what did Section 51 
Regulation VII of 1793 require, in all 
such cases, of excess area by accretions or 
other wise. ; s 
. It enacts that “no zemindar or other 
“actual prgprieton of land shall dergand an 


|“ increase from the talookdars “dependant 


“onhim, although he should himself be 

“ subject to the payment of an increase of 
“ jumma to Government except upon proof 

“that he is qntitled so to do either by the 

“ special custom of the district, or by the 

“ conditions under which the talookdar . 
“ holds his tenure, or that the talookdar by 

“receiving abatement from his jumma has 

“subjected himself to the paymefft of the 

“increase demanded, and that the lands 

“ are capable of affording it.” 


Thus, under the provisions of Section 15 
of Act X of 1859, of Section 4 Regulation 
XI of 1825, and Section 51 of Regulation 
VIII of 1793, we hold that the zemindar 


in this case cannot assess the accretions to 


the defendant’s zimma tenure in this suit. 


In this view, we decree these three 


special appeals, 666, 667 and 668, with 
costs. 


` 


The 23rd September 1867 


be! Present : 


The Hou’ble Sir Barnes Peacock, Kt., Chief. 


Justice, and the Hon’ble F. B. Kemp, 
L. S. Jackson, A. G. Macpherson, and 
F. A.°Glover, Judges. 


e Jurisdiction—Estoypel. . 
Case No. 236 of 1866. 


Regular, Appeal from a decision passed 
by*the*Deputy Collector of the 24 Per- 
gunnghs, dated the 27th June #66e 


eProSunno Coomar Paul Chowdhry and 
another (Defendants) Appellants, 


e ° versus 


Koylash Chuuder Paul Chowdhry gnd 
others (Plaintiffs) Respondents. 
Mr. R. V. Doyne and Baboos Kishen 
Kishore Ghose and Sem Chunder 
-~ Banerjee for Appellants. `- 
Mr. R. T. Alın and Baboos Onoocool 
Chunder Mookerfee and Otool Chunder - 
* Mookerjce for Respondents. 
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The Rev\uue Courts have no jurisdictiog. t, try a suit 


for rent when the issue is not merely whether tho de- 
fendant by reason of his own possession or that of his 
agent (e. g. ong who holds for him dgzamee) is in the 
position of tenant, and as such liable for the rent, but 
whether by reagon of his having a b eficial or equit- 
able interest & some sort in the tenug he is in equity 
liable to be charged with the rent. It was not the in- 
tention of the Legislature by Act X of 1859 to empower 
the Collector to try questions relating to*rent depending 


upon equftable*rights or liabilities arising from circum- 
stances other than those of the relationship of landlord 


and tenant. 


If a zemindar ‘sues an agent for rent due from an 


estate, this is no bar to the zensindar’s afterwards suing 


the principal for rent subsequently accgued due, But he 
rincipal and the 
agent: he must elect which of them he will proceed 


cannot in the same.suit sue both the 


against, 


This case was referred to a Full Bench 
by Peacock, C. J., and Loch, J,, with the 
following order :— 


KoYLAsH CHUNDER PAUL CHOWDHRY and 
others have sued Gopal Chunder Mookerjee, 
Prosunno Coomar Paul Chowdhry, and his 
wife Benodemonee Chowdranee, in the 
Revenue Court for the rent due under a put- 
nee. The putnee was sold for arrears of 
rent and purchased in the name of the defend- 
ant Gopaul Chunder Mookerjee, and after- 
wards the Zemindar treated Gopaul Chunder 
as his tenant, and petitioned to sell the putnee 
for the arrears of rent which became due after 
the sale, ang which he alleged to be due to 
him from the defendant Gopaul Chunder 
Mookerjee. That rent was paid, and the 
putuee whs not sold. A 


The plaintiff has now sued Gopaul Chund- 
er Mookerjee, Prosunno Coomar Paul 
Chowdhry, and his wife, jpintly, in the 
Collector’s Court for subsequent arrears, 
alleging that the estate was purchased by 
Prosunno Cgpmar Paul Chowdhry and, his 
wife in the name of Gopaul Chunder 
Mookerjee benamee for thém. 


Evidence was given to show that part of 
the purchase-money was paid with.enotes 
Which, weap the proceedsef a putnee which 
stood in the name of the lady, antl which 
was sold, and there is no evidence as to the 
person by whom the remainder of the pùr- 
chase-money was paid. s 


It gas further given in evidence that the 
treasury of the husband and wife was a 
joint treasury. . 


It is neces$ary, in consequence of the 
decisions to which we shall presently advert, 
to refer this case to a Full®*Bench. 

One question which “we reserve for the 
opigion of a Full Bench is, whether the 
Collector ewas competent to try whether 





Prosunno Coomar Paul Chowdhry alone 
was benefichally interested in? the putnee, 
which was bought in the name of Gopaul 
Chunder, upon the ground that whatever 
interest his wife migh¢ have had in it was 
benamee for him, or whether Prosunno 
Coomar and his wifé were jointly benefi- 
cially interested in the putnee bought in the 
name of Gopaul Chunder, or, if not joiitly, 
what were their respective interestetherein, 
for *the purpose of ascertaining whether 
Prosunno Coomar and hig wife were jointly 
liable for this rent, or, whether they were 
to be rendered liableAccording to their re- 
spective beneficial interests in it. - 


There are several cases to show that 
persons may be responsible in equity to pay 
rent, although they are not the legal te- 
nants, or legally responsible. It is very 
doubtful, however, whether, in such cases, 
the liability which would have to be en- 
forced in a Court of Equity in England, 


could be tried and enforced by a Collector 
under Act X of 1859, © 


Two of the cases, in which persons not 


responsible at law, have been held respon- 


sible in equity for the payment of rent and 
performance of covenants in a lease are, 
Clavering versus Westley and others, 3 
Pere William’s Reports, page 401; Lucas 
versus Comerford, 3 Vesey Junior’s Reports, 
235. Cestuique trusts of a lease taken in the 
name of a trustee, were held liable to make 
good according to their respect#ve beneficial 
interests, the rent due from the trustee, in 
the event of the lessors being unable to 
recover it from him. In that case, the 
equity against the cestuique trusts, appears 
to have resulted from the fact of théir en- 
tering into possession and taking the pro- 


fits. + 


@ e 

In Lucas versus Comerford, 3 Veseye 
Reports, page 235, which is alse referred to 
if Wilkins versus Foy, 1 Merivale’s Re- 
porte, page 264, #3 an agthority, it was peld 
that a person with whom a lease hg bean.- 
deposited as a security for a debt, and *who >`, 
Rad entered intospossession of the preperty,, ~ 
wis bound to take a lggal assignment of the © 
lease, in order that he might be responsible 
inlaw for the “performance of a building 
covenant contained in it,™= , 


-A ° o 


There are other casein which -persons 
have been decreed do Be equitably liable for 
rent for which they could not be made legal- 
ly responsible. i we, 


A . 
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‘In similiarecases*in this country, if the 


. same equities could be enforced’ here as in 


England, the would be strong grounds for 
contending that thosę equities must be en- 
forced in the ordinary Civil Courts, and not 
in the Court of a Collector under Act X o 
1859. . 


We will not, express any opinion wpon, 


that pošt, until it has been argued in the 
Full Bench. Several cases have been tited, 
from which it may be contended tbat the 
Collector has the power to try whether a 
person, who is not-theXgctual tenant, is or 
is not equitably responsible for the rent. 
The first case is Goluck Chunder and others 
versus Teluck Chunder and others, in the 
Sudder Dewanny Adawlut Reports, 26th 
June 1862, page 283, There is another in 
Hay’s Reports, page 449, reported in the 
Special Number of the Weekly Reporter, 
page 58. There was also a case before 
Bayley and Elphinstone Jackson, J. J., 
decided on the 17th December 1863, and 
another by Trevor and Loch J. J., on the 
6th June 1862, which bear upon this ques- 
tion, but which have not been reported. 


The second question, which we refer for 
the opinion of the Full Bench, is whether 
the lessors, having made their election to 
treat Gopal Chunder as their tenant when 
they petitioned under Regulation VIII of 
1819 for the sale of the putnee for arrears 
of rent, can now elect to treat the persons 
beneficially iaterested as their tenants. On 
this point, the casein Vol. 3 of Wyman’s 
Journal, page 15, decided on the 27th June 
1864, is an authority to show, that, having 
once elected to treat the furzee as their ten- 
ant, they cannot now sue the- beneficial 
owner. The Deputy Collector, in hie judg- 
ment in this case, has drawn a distinction 
Between “that case and the present. With 
Tegard to the case* cited from Hay’s Reports, 
page 449, wRich was decided by me among 
other Judges, there appears to have bedh 
nowgjgstion raised sas to «the extent of the 


” ‘benefgasl. interests of dhe defendants, inas- 


> 


_the defendant in that caser 


much as there was only one person sued as 
The case we 


. one of special appeal, gnd was treated asl if 


the person-who took the lease in that case 
had taken it in his own name, as agent for 
an unknown pristfpal. That case was de- 
cided upon the rulg, applicable to econfracts, 
made by agents for Mknown principals, and 
not upon the ground tRatythe Collector could 
deal with equities and adjust the proportions 


a_a I ee 
we Bee Special Number of the Weekly Reporter, p, 58. 
t 


Tight or interest. 

























in which cestuique trusts can be måde liable 


for rent for which their trustee is legally 
responsible. : 


Tn this cas the lady donini poviog any 

The plaintiff is willing 
to abandoneall claim against her. The 
husband coftends that the plaingiffe cannot 


abandon his claim against the wife, if she is 


.liable for any portion of the rent, and `make 


him liable for the whole, if he is not liable 
for it; that the question must be determined 
whether the wife is beneficially interested 
in any, and what, proportion, and that the 
Collector cannot try that question. It ap- 
pears to us that the plaintiff has no more 
right to abandon his claim against the lady, 
aud to say that the husband is wholly re- 
sponsible, than he would have to abandon his 
right against the husband and say that the 
lady is solely responsible. 


are ‘the judgments of the 
Full Bench :— 


Glover, J.—Iz appears to me that we 


The following 


' [Vol. VAIL. ; 


ought to answer both the questions submit- 


ted by the Divisional Bench. 


It may be that they were not raised in 
the Courts below, and that the objection was 
not taken here when the appeal was first 
heard. But it cannot be said that the 
points are not deducible from the pleadings, 


afd it is clear that they were taken and 


argued at considerable length before the 
Division Bench which heard the case after 
remand. ° 


It appears to me, further, that that Beneh 
would have been justified in referring the 
question tothe Full Bench Pthis Court, 
whether it had or had not been,opened by 
he parties to the appeal, if it considered 
the point, to be one of importance, aud con- 
cerniig “which contradictory rulings of 
Division Benches Were in existen, ig 


e 
& Full Bench of this Court is, I conceive, 

bound to afford every possible assistance to 
the Dişisi Benches and to give them 
the benefit of its authoritative opinion’ on 
all points referred, which are in any®way 
deducible fgom the case gent up. Indeed, 
I am by nô means certain that it ought not 
to take into cousideration ay and every 
question of law which a case might involve, 
whether it were #®pparent on the pleadings 
or not. However, Miere is no necessity for 
mý going so far in the present case, as the 
points at fssue, though not diregtly raifed, 
are certaiply to be found in the pleadings. 

` e i i ° 


’ 
t e 


e“ the decree-holder to q third party ina bona 
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Ithigk that®the Hs¢ questionbshould be 
answered in the negative, and that the 
Collector had no jurisdiction, under Act X 
of 1859, tò decide as to the oe of bene- 

s 


“the assignthent made any difference or 
“not. If we were to determing that point, 
“our decisidén would be a mere obiter 
“ dictum.” of 


In that case, the fac that a decision upon 
the particular point referred was not ab. 
solutely necessary appeared from the state- 
ment of the case sent up by the Judges who 
referred it, Soin the present instanoe, a 
decision on this first question (tg its full 
extent) appears upon the face of the state- 
ment of the referring Judges to be unneces- 
sary. ae 

The plaintiffs ayf in the order of refer- 
ence, stated to be suing “alleging that the 
“estate was purchased by Prosunno Coomar 
“ Paul Chowdry and his wife in the name 
“ of Gopaul Chunder Mookerjee benamee for 
“them.” It appears to me that upon a plaint 
setting up such a cause of action, the various 
issues as to remote beneficial interests and 
equities which have been suggested in the 
first question referred to us do not arise. 
And, as a matter of fact, no such issues ever 
were raised by any of the parties, whether 
plaintiffs or defendants, in their pleadings, 
or before the Lower Court, or before Mr. 
Justice Loch and myself when the case was 
before us in January last, and we sent it 
back in order that further evidence might 
be taken on behalf of one of the defendants. 


Again, there is a case (Gopal Chunder 
Roy vs. Gooroo Dass Roy, 7 Weekly 
Reporter, 185), in which the Full Bench was 
of opinion that the point which had been 
referred did not arise under the circum- 
stances, ard the Court declined to give any 
opinion. There, the case as stated by the 
referring Judges did not disclose such a 
state of facts as showed that the gjuestion 
referred did not arise. 


In the case of Ramkanth Ghgwdhry ps. 








































ficial interest, if any, possessi by the three 
co-defend&ats. The proper Court to decide 
the equities between them and to fix their 
liability to pay rent would bp the Civil 
Court, antl that Court would have to find the 
relationship of landlord and tenant and the 
extent of each person’s interest before the 
Collector could come in «and adjudicate the 
rent due under Act X. r) 


On the second question proposed, there 
can, I think, be no doubt whatever that a 
person suing a zemindar in the first in- 
stance js not estopped thereby from here- 
after suing those whom a more correct and 
searching enquiry has shown to be the real 
beneficial owners. This question, there- 
fore, should be answered in the affirmative. 


Macpherson, J.—The first of the ques- 
tions raised on this reference is one upon 
which it appears to me that this Court 
ought not to give an answer (to the full 
extent of the question), inasmuch as the 
points raised do not properly arise in the 
case. 

Being of opinion that the question does 
not ariseein-the case, I am only following 
the practice which has been acted upon 
frequently by Full Bench Courts, if I decline 
to retut any answer to it. 


° 

In the case of Grees Chunder Lahooree v. 
Fakeer Chand Khan (6 W. R., Mise., 72), a 
reference was made to agFull Bench by 
Mr. Justice Loch and myself upon a most 
important quéstion in which We differed 
from a judgment of another Division Court. 
We referred a general question as fo the 
positiow of the assignee of a decree,—“ In the 
“event of there being cross-decrees, ard 
“one of these decrees being trapsferred by 
Special Number, 183), the Chigf Justice, upon 
the ground that it did not arise in the case, 
dig not answer She question referred, but the 
rest of the Court did dnswer it. 


« fde Sale, without any special ngtice to 
‘the purchaser of the existence oé the 
“ eross-decrees, whether the purchaser does 
“not take it with all the eliabjlities and 
“equities of the vendor which attached to 
“i@2?? The case came on before the Full 
Bench, and the@ourt declined,to answer the 
question which we put, upon the ground 
that that question did not arise upon the 
facts as stated by us, The Court (of which 
I myself was a memberPheld that upon the 
facts as stated by us@it was unnecessary to 
answer the question, remarking, “‘it is there- 
f fore unnecessary for us to detePmine whether 


e 

Upon thesé authorities, I think that we 
ought not now to decide the first question 
o its full extgnt. əBut some part of the 
question does grise in the case, and that part 
I am prepared to answer. I think there is 
no, doubt whatever, boton the authority of 
the decision in thg, case of Heeralall 
Bukshee. vs. Raj Kohen Mozumdar (1 
Hay’s Reports, 449 and of the other cases 
referred to, aud on the general construction 
. . a f Me, 7 
e , 


eal 


Bhoobun Mohun Biswas, (Weekly Reportgr, | 
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of Act X ef 1859, that the Collector has | agree with Mr. Justice Macpherson in 


power to try the question raised in the 
plaint in this weit, that is to say, to try the 
question whether or ngt Prosunno Coomar and 
his wife, or either of them, purchased this 
putnee benamee in the name of Gopal 
Chunder. I have no doubt the Revenue 
Courts have jurisdictlon to try whether these 
defendagts or either of them, by reason of 
their own possession or that of their ggent 
are in the position of tenants towards the 
plaintiffs,—whethef in short, they are sub- 
stantially the tenants ®&jhe land, and, as such, 
liable for the rent now sued for. 


As regards the second question, whether 
or not the plaintiffs are estopped in the 
present suit from proceeding against the 
defendants who are said to be principals, on 
the ground that they formerly’ took pro- 
ceedings against the defendant their agent, 
in order to recover rent for a period differ- 
ent from that the rent for which is now 
sued for, it appears to me that the former 
proceedings are no bar whatever. 


The present suit is no doubt wrongly 
brought, inso far as itis brought against 
both the principals and their agent, and the 
plaintiffs ought to have been put to their 
election as to whether they would proceed 
against the agont or against the principals, 
This is the only point ‘(bearing on the 
second question) that was decided in the 
case of Sheikh Kamyab, reported at page 88 
of Sutherland’s Reports for June 1864, 
(Act X Rulings). That case does not 
decide that because the agent was’ formerly 
proceeded against, the defendants who are 
now discovered to be the principals cannot 
be sued>for rent for a different period : it 
merely decides that a suit is bad where the 
principal and the agent are sued together as 
jointly liable. 


‘An unrepogted decision of the late Sudder 


Court dated 6th June 1862 in special appes |, 


No 336 of 1861 , was geferred to,, as, 
sheWere that the present suit is barred. 
BY: pears to me tht tha ruling in that 
case is not coyect: and however that maye 
be, the circumstances of that. case are vegy 
different from those noW bere us. 


As regards the second question, I 
would answer tiff the present suit is, not 
barred by the procggding under Rtgulation 
VIII of 1819. : 


d 
Jackson, J—I am offopinion that both 


the questions proposed to us by thg Division’ 


Cou 


~ š a 


ought to be answered. I entirely 


thinking that the Full Bench, on having a 
question referfed to it for the decision of a 
particular Ie id if, on looking into the 
case as far as it is necessary for tHo purpose, 
it should find that that law point does not 
arise, ough, to desist from answering it. 
Very serious inconvenience arises from fol- 
lowing an opposite course, For instance, not 
very long ago, a question was referred by 
a Division Bench to a Bench of five Judges, 
namely, whetléer a decision inter alios was 
admissible in evidence and was conclusive 
evidence against parties in a suit before the 
Division Bench. The Full Bench went very 
fully into the whole matter and decided that 
the judgment in question was not conclusive 
evidence and was not admissible in evidence 
atall. Subsequently the question of admissi- 
bility arose before a Division Bench, and that 
Division Bench, looking into the question 
which had come before the Full Bench, came 
to the conclusion that the point whether or 
not such a judgment was admissible in evi- 
dence had not fairly arisen upon the case in 
which the reference took place, and conse- 
quently declined to accept the decision of the 
Full Bench as conclusive authority upon that 
point, and went on to decide the point on 
its own view of the law in tlf opposite 
sense to the decision of the Full Bench. 


It is quite clear to me that decisiéns of a 
FÊ Bench, if they are to be useful, must 
be conclusively binding on future Division 
Benches of this Court until they are after- 
wards set asife by _the autliority of the 
full Cout or of a Court composed of a 
larger number of Judges. _Therefore I 
wout abstain from giving an“Opinion dn any 
point, unless I sawe that it clearly arose in 
she case referred, as in the present state of 
the law ere seems to be no power to state 


cases for the opinion of a Full Bench. š 
e 


; > - 
The qwestion referred now is, whether the 
Colfector was competent to try whether 
Prosunno Coomar Paul Chowdry alone was 
beneficiatly interested in the putnee which 
was bought in the name of Gopal Chugder, 
upon the ground that whatever interest 
his wife might have had iit was benamee 
for him ; or whether Prosunng Coomar and 
his wife were jointly beneficially interested 
in the putnee bought in the name of Gopal 
Chunder, or if not jgintly, what were their 
respective interests therein, for the purpose 
of ascertainjng whether Prosunuo Coomar and 
his wife were jointly liable for th rent, or, 
whether they were to be rendered Jjable 


l ©: , 


186),] 
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Civil 


terests in it. 


Now, it i£ said, that this queftion does not 
actually arise upon the plaint, That, no 
doubt, is so. The plaint has been framed 
entirely upon the allegation that those two 
defendayts, Prosunno Coomar and Kis wife, had 
employed the defendant Gopaul Chunder, 
to purchase the talook for them, and that 
they had since been in possession of the 
talook, that is to say, a question of agency. 
But I observe that the Collectbr has gone 
into the question of beneficial interest. He 
has raised, though not very distinctly, the 


. issue whether the’other two defendants were 


; expressly taken away. 


beneficially interested in the talook or not. 
I also observe, as far as I had an opportunity 
of looking into the evidence, that evidence 
upon such an issue was adduced before the 
Collector. Now I presume the Collector 
is authorized to frame the issues, under 
Act VIII of 1859, not only from the plaint, 
but from the written statements, and from 
the examination of pleaders or persons, who 
appear before him. I would,therefore, rather 
prefer to presume that the Collector had 
found, in some examination taken before him 
or in the written stateménts, an allegation 
that thesé defendants were beneficially in- 
terested in the talook ; and I the more readily 
do so because the plaintiff adduced evidence 
to supporg such an allegation. The ques- 
tion being to that extent raised, I thing 
fairly enough arises in the case before us to 
justify the Full Bench in giving an answer. 

As to the particular answerg to be given 
to the questions, Iam quite clear that the 
Collector would not be competent {© decide 
such a,questipayns that involved in the first 
put to us by the Division Bench. This .ap- 
pears to ‘be precisely such a case as in 
England would oblige a plaintiff to resort to 
a Court of Equity to obtain relie and in 
which he yyould have no pemedy at common 
law 3 ‘and in like manner it seems togne ġo be 
such a case as is not within the jurisdictiowof 
the Collector, who is restricted to try ques- 
tions between a landlord and h® agtual te- 
nants, persons between whom directly or indi- 
rectly*some engagement has been entered into. 
But where the landlord seeks to make other 
persons linble by reason of their having a 
beneficial inteest in the tenure, 


resort to the assistance of the regular Civil | 


Courts which take cognizatce of all causes 


of action of which thei® cognizance is not 
e 


As to the second question, ft appears 


“to me. alsa perfectly clear, that the plaint- 
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mer proceedings against Gopal Chunder 
from now suing in the prapgr Court, the 
defendants whom, upon further information 
he has discovered, and whom he now declares, 
to be beneficially interested. 


I would, therefore, answer the first ques- 
tion,in the negative, and the second question 
in the affirmative. PE 


Kémp, J.—I am of opinion that the first 
question put to this Bengh is one that does 
not arise in the pleadings, or in the case as 
the parties put it gi the Court below. 
I think, therefore, that we should decline an- 
swering the question. 


I also observe that neither in the plaint, 
nor in the written statements, nor in the case 
made by the parties before the Court below, 
was any question of remote liability or equi- 
ties raised; nor does any such question ap- 
peat in the Collector’s proceedings, as is 
quite clear on referring to the decision of the 
Collector at page 18, where he says :—‘ The 
“defence, therefore, set up is that the 
“ purchase in Gopaul’s name was benamee, 
‘he being merely the servant of the other 
“ defendants, who are solely liable for the 
“rent, The purchase not having turned out 
* so profitable an investment as was believ- 
“ ed, the real proprietors are now anxious to 
“ disclaim all connection with the under- 
“tenure, and represent the ostensible 
“ proprietor as solely responsible to the 
“ zemindar. This is the ‘only? issue in the 
“ case, and it is an issue which, it has been 
“ ruled, the Revenue Courts must try.” 

Therefore, in my opinion, the first questioh 
put before us does not arise either in the 
written statements or in the case mide by 
the parties before the Court below, and I 
would therefore decline to answee it. - 


As to the second question, I am of opinion 
that the plaintiff is not barred by any pro- 
c@eding which was taken against Gopaul 
Chusder undor Regulation VIII of 1819,, 

Peacock, C. Ju—Iequite agree aseigae teo 
second question *that the plaintiff’s having 
feated Gopaul Ghunder as the*tenant when 
heðwvas not awarg of the whole circumstances 
of the case, would not estop him from treating - 
other persons as his tenants afterwards when 
| he knew of those circumstitrees, if the facts 
aowed ¢hat the other. parties, and not 
' Gopaul Chunder, were*fhe tenants, 

With respect te Wo first question, it ap- 
pears to me that it ought to be ansyered, 
and that it was one upon which the Di¥tsion 
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Court might fairly and properly əsk the 


opinion-of a Full Bench in ordér to, enable it 
properly to deal with the whole case with 

‘ reference to other decisions which have been 
passed by Division Benches. 


e The object of referring cases to a Full 
Bench is to prevent conflicting decisions be- 
tween Division Benches, so that one Bench 
shall ngi be deciding a question one way on 
one day, a second Bench deciding the same 
question another way on another day, and 
a third Bench probably, deciding it different- 
ly from the other twegn a third day; and 
that when a Court fihds two conflicting 
decisions, ora decision conflicting with 
its own view of the case, instead of over- 
ruling the decision ofa Bench having 
concurrent jurisdiction, it should refer the 
matter to a Full Bench, so that the public 
should not be subject to have conflicting 
decisions issued from the High Court. 


In carrying out that rule, I have always 
endeavoured, as far as it has been in my power, 
to assist the Division Benches by which ques- 
tions have been referred, by examining the 
authorities bearing upon the point and by 
explaining the law upon the subject to the 
best of my ability and by giving reasons 
for my opinions so as to settle the point as 
far as possible for cases in which it, might 
arise in future. 


In the case which has been referred to 
from 6 Weekly Reporter, p. 72 (Miscellaneous 
cases), the case was this,—A had recovered 
a judgment against B in the Judge’s Court. 
B recovered a judgment against A in the 
@ourt of the Principal Sudder Ameen. B 
sold his judgment to C who wished to en- 
force dt against A. 4 asked to be allowed 
to set off the-judgment which he had re- 
Covered against B in the Judge’s Court, 
_ notwithstanding the sale by B to C who 
æ ~was a bond fide purchaser of the judgment 
recovered by B against A. The question 
which was asked of the Court was tifts. 
“a the event of stheirdwing cross-decrees, 
 ougapne of these degrees being transferred 
“ by the decree-holder to asthird party by a 
“ bond fidesale without any special noti@e 
‘to the purchaser of, the existence ofethe 
 eross-decree, whether tfo purchaser does 
“ not take it with all the Rabilities and equi- 
“ ties of the vertior which attached to it.” 


In the statement of the case referted*for 
the opinion of this Tourt, it was shown that 
the judgment which “4 Jead recovered against 
_B was in the Judge’s Court, whereas the judg- 
mesf which B had recovered against Æ was 
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in the PMacipal Sudder Anseen’s Qourt, and 


the Court came tothe conclusion} whether 
right or wrong, that the two judgments not 
being in the game Court for execution could 
not be set off one against the othgr under the 
terms of Act VIII of 1859. 


' Being of opinion, therefore, that one of those 
judgments @ould ndt be set off against the 
"other, and could not have been set off even if 
it had not been transferred, the Court 
answered the question, and pointed out that 
those two judgments could not be set, off one 
against the other whether transferred or not, 
and it didnot go into the other question 
which becameunnecessary. The Courtsaid :— 
“In this case the decree of the Judge’s 
‘Court was not sent to the Principal Sudder 
s Ameen for execution. The two decrees 
“were therefore not decrees of the 
“ same Court, nor was the decree of the 
« Judge’s Court sent to the Principal Sudder 
« Ameen’s Court for execution. _The case’ 
‘does not fall within the provisions of Sec- 
“ tion 209, It is therefore unnecessary for 
“us to determine whether the assignment 
“ made any difference or not. 





The question as to the effect of the assign- 
ment did not arise in that case, and the Full 
Bench would have misled the Division Bench 
if it had simply answered tke question 
propounded without pointing out to the Di- 
vision Bench that in their opinion,the judg- 
ments were not judgments which could be set 
off against each other independently of the 
question as to the assignment, I, therefore, 
think that the,Court was right in that case 
in not going on to determine the second ques- - 
tion, especially as some Division. Bench -s do 
not,consider themselves bouydey what they 
call obiter dicta of a Full Bench, ` 


In another case the following question was 
asked, whether a decision upon the question 
of a€optfn was admissible in a suit between 
different parties. “L was one.of éhe Judgés, 
ang *thefearned Judge beside me (Mr. Justice 
Louis Jackson) was the other Judge who 
referred the,question. We asked a Full Bench 
whethef the judgment was admissible against 
the plaintiff who was not a party go the 
former suit, and,if so, whether it was con- 
clusive or merely prima facie evidence 
against him. It was an important question 
whether it was admissible at all, even if it 
should be held tat it was not conclusive as 
a judgment in rem. Two. questions were 
referred : 1s¢, was the judgment admissible 
and ‘conclsive ; 2nd, was it admissible at all 
for any purpose whether as prid facie evi- 

6 - o "9 sma 
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:* dence or Yn any other way ? the two | “of that Acte Therefore the „point which 


questions were distinctly raised, and they 
were distincthy answered. (Sef 7 Weekly 


Reporter, Civil Rulings, 339). Butin a sub-- 


sequent caseNt was held by a Division Bench 
that the answer that the judgment was not 
admissible at all, was an oġiter dictum. If 
that ruling #s"to be acted upon, and if Judges 
ofa Division Bench are to go into each case, 
and see whether the auswer of a Full Bench 
is an obiter dictum or not,» great difficulties 
will constantly arise. 

Isay, after careful reflection that the two 


questions were absolutely necessary to be 
- determined. If uniformity of decision in 


the High Court is desirable, as it undoubtedly : 


is, one Division Bench ought not to decide 
contrary to a dictum of another Division 
Beuch, without referring the question toa 
Full Bench. Still less ought it to decide 
contrary to a dictum of a Full Bench, at any 
rate without referring the question. 


In the other case cited from 7 Weekly 
Reporter, p. 185, the question asked was, 
whether, where a pottah purporting to be 
of adate anterior to the Decennial Settle- 
ment is filed and is found as a fact to be a 
forgery, the party propounding such forged 
pottah can hevo the benefit of the presump- 
tion arising from paying fixed rents for 20 
years under Section 4 Act X of 1859. 

The Fall Bench might have snid thag 
the party was entitled to the benefit of that 
presumption and have answered that ques- 
tion affirmatively. If they had done so, they 
would have led the Division Beuch info a 
most serious error, for it was admitte on the 
argument before the Full Bench that the suit 
was brought’ before Act X of 1859 fas 
passed ; aint therefore the Fall Bench pointed 
out to the Division Bench that the question 
did not arise under the circumstanggs of the 
cage. The Full Bench did not wisf to °mis- 
lead the J" vision Bench, ès it’ would have 
done if it had merely answered the questian ; 
but, finding thatythe ‘Division Berch was 
under a mistake in supposing tbat Act ap- 
plied to the case when the words of Section 4 
were whenever, in any suit under this Act, 
e it shall be proved”? &c, said ,* It being 
“ admitted that this suit was brought before 
“Act X of 1959 came into operation, the 
« question does not-arise whether a party 
« who has propounded a forged pottah could 
have the benefit of theepresumption arising 
“ from paying a fixed rent for 20 years, 
“ Sætion 4 Act X of 1859 applying only 
“ to suits commenced under the provisions 


ERE 


“ has been referred to us does not arise.” 
Instead of answering the ap #tion the full 
Bench pointed out to the Div&ion Court that 
the case was not one in Which Section 4 Act 
X of 1859 was applicable or could be taken 
into consideration. I cannot think that the 
Bench was wrong in giving judgment in that 
way. For my own part, I can only say that 
I am always most desirous to give evef assist- 
ance in my power to a Division Bench by 
answering every question which is propounded 
for the opinion of a Full Boneh, when it can be 
done without leading4the Court which asks 
the question into error. 


Another case has been cited from the 
Special Namber of the Weekly Reporter, p. 
183. In that case the suit was brought to fix 
the rent of certain land, and to obtain a kuboo- 
Jeut from the defendant. It appeared to the 
Full Bench that the defendant was a mere 
trespasser, and not a tenant; and that the 
plaintiff could not therefore sue him to obtain 
akubooleut under Act X of 1859. The 
question whether a zemindar could sue for 
a kubooleut at an enhanced rent without 
giving notice of enhancement, did not arise. 
If the Full Bench had answered the question, 
they would have misled the Division Bench ; 
as under the circumstances of the case, the 
zemindar could not even, if he had given 
notice of enhancement, have sued for a 
kubooleut. 


Ihave made this explanation, because 
I think it ought not to go forth that a Full 
Bench is disinclined to answer any question 
that properly arises out of acase before a 
Division Bench, or that it has ever intention- 
ally declined to answer any such qyestion 
which has been referred for its opinion. It 
has always to the best of its ability answer- 
ed such questions, und endeavoured to throw 
as much light upon the case, and to give the 
Division Bench as much agsistance as 
péssible. 


Tlee only cases ta whith a Full Bencldtas 
not answered directlyquestions whighsseamse 
been raised for its opinion, are those in which, 
WY giving directeanswers to te questions, 
it would have Deen „likely to mislead the 
Division Benches by which the questions 
were asked. z 


In this case, finding that thers were con- 
fiftting decisions, the Jivision Bench, of 
of which I was one’ of the Judges, felt 
bound-to refer thé%cnse to a Full Bench. 
The Division Bench, before sending the case 
back to th® Collector to be deterttined 
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nally, wished to know whether the parties 
were bound*by equities, and? whether the 
Collector had jurisdiction in such a case or 
had power ¥ determine mere matters of 
equity. ; 

Three of the Judges of the Full Bench 
have answered the question ; but the other 


` 


. two Judges think that they ought. not to 


‘will have the opinion 


an8wer it. 


I reret exceedingly that the Division 
Bench will not have the weight and benefit 
of the opinions of*those’ two Judges. But 
when the case goes we the Division Bench 

only a majority of 
Judges of the Full Bench, and it will have 
to deal with the case in the best manner it 
can under the circumstances, regretting that 
it has been deprived of the valuable opinions 
of the two Judges who have declined to ex- 
press any opinion upon the case. 


In my own opinion, the Collector had no 
jurisdiction in the case. I am of opinion 
that, when the Legislature took away from 
the regular Civil tribunals of this country, 
the right of determining questions with 
regard to rent, they intended to take away 
from them, and to vest in the Collectors 
jurisdiction in those cases only in which the 
question might arise between a landlord and 
his tenant. Two persons may be joint te- 
nants, and, as such, may be jointly liable for 
rent. A, and not B, may be the tenant of 
certain lands. There may be circumstances 
under which B may be equitably liable to 
pay the reut‘legally due from 4. But the 
liability of B does not arise from the legal 
relationship of landlord and tenant. 


I apprehend it was never the intention of 
the Legislature to empower the Collector to 
try questions relating to rent depending 
upon equitable rights aud liabilities arising 
from circantstances other than those of the 
relationship of landlord and tenant. 


An Act by which the jurisdiction of tbe 
ordinary Courts of Judicatyre is taken gway, 


i m¥$ be construed strictly. The jurisdiction 


of Merdinary Court$ of Judicature is not 
to be taken gway by putting a constructiqn 
upon an Act of the Legislature which does 
not clearly say thateit was the intention of 


` the Legislature to deprive such Courts of their 


jurisdiction, = 


Looking “at ~ Act X of 1859, Ie held 


; that it was not Pixajntention of the Legis- 


lature to take away¢éhg jurisdiction of the 
ordinary Courts of Jidicature of trying 
whether, under particular  ciraumstances, 
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other persons than the actual sonmi of the 
land might not, according to the rules of 
Equity, be liable to pay the rent of that land. 
That is the Vite which I wished to have 
answered when the Division Bench put the 
question in the form in shih it was sub- 
mitted, If appears to me thatthe question 
must be aaswered in the negatiye, eand that 
the Division Bench should be informed that 
the Collector was not competent to try the 
points involved in the first question. 


The casegwill go back to the Division 
Bench for the purpose of being determined 
by them, and I shall avail myself of the 
benefit which I have had of learning from 
my Hon’ble Colleague on my right (Mr. 
Justice Kemp) what the plaint actually states. 
The Division Beuch may possibly have asked 
this question unnecessarily, and may have 
been the cause of fruitlessly and unneces- 


-| sarily wasteing the time of two of the Judges 


of this Court for four or five hours on a 
matter which-may ultimately turn ont to be 
immaterial. I endeavour to be as accurate 
as Icañ. But a preliminary question having 
been raised that the Collector could not deal 
with matters of equity, I wished to know, 
before I went into the whole case both-as 
to the plaint and the evidence, whether the 
Collector had jurisdiction to deal with mere 
equitable rights and liabilities, and whether 
the Division Bench, sitting in appeal from the 
judgment of a Collector, was entiifed to deal 

ith such matters before they had been 
tried in the first instance by a Court of ordi- 
nary Civil jurisdiction. It appeared to me 
that the Colf&ctor had no such jurisdiction, 
and thatthe case ought to have been brought 
before the proper Court of Civil jurisdiction. 
Hating now obtained the opin of a major- 
ity of the Judgee of a Full Benen, I shall 
be able to express my own judgment upon it 
when the case goes back to the Division 
Bench. 


e 
Kemp J.—The majority of this Bench is 
against me ; and the learned Judges consti- 
tuting-that majority have thought it right 
fo answer dhe first question. I may add 
that, if I could bring myself to think ‘that 
the question was raised, I should® have 
answered it in the same manner as they 
have done, 


e 
Macpherson, J.—As.the majority of the 
Court hold that tbe first question (in its full 
extent) does arise gin this case, I think it 
right to add that, as regards the point of 


law involved, my opinion is the same asęhat - 


which is expressed in the answer’ which the 
= e t 
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majority yf the Court propose to géve. Iam 
of opinion that the Revenue Courts have no 
jurisdiction „to try a suit for gent when the 
issue is mof merely whether the defendants 
are, by reqgon of their own possession or 
that of their agent (e. gẹ one who holds for 
them benamee), in the position cf tenants, 
aud, as Such, liable for thé rent, but whether 
by reason of their having a beneficial or 
equitable interest of some sort in tre tenure, 
they are in equity liable to be charged with 
the rent. \ 


The 24th September 1867. 
7 Present : 


The Hon’ble G. Loch and Dwarxanath 
Mitter, Judges, ` 


Mahomedan Law — Pre-emption — 
Tenant’s right. 


Case No. 597 of 1867. 


Special Appeal from a decision passed by 
Mr. W. M. Beaufort, Additional Judge 
of Tirhoot, dated the 11th January 
1867, reversing.a decision passed by 
Baboo Byjnath Suhaye, Moonsiff of 
that District, dated the 20th March 1865, 


Goorfan Sing (Plaintiff) Appellant, , 
versus 


Tripool Sing and others (efendants) 
Respondents. a 


Babao KalemKishen Sein for Appellant, 


Baloo Debendro Narian Bese 
for Respondents. 


The Mahomedan Law nowhere recognise th’ right 
of pre-emptian in favor of a mee tenant upan the land, 

Mitter, J—We think that the Jùdgrngnt 
of the Lower Appellate Court in shis case 
cannot be sustained. The Mahemedan Law 
nowhere recognizes the right of pre-emption 
-in fawr of ame e tenant upon the land. On 
referring to the Qhapter on Preemption in 
the Hedaya, we find that there are only 
three classes oê persons in whose favor this 
right is recognised, and a tenant does not 
fall within any of those the classes. That 
the latter caunot claim tae right of pre-emp- 
tion is clearly laid down in pp. 471 aad 
472%f Baillie’s work on the Mahongedan-Law, 
and there fs also a ruling to that effect re- 


ee ee i 


REPORTER, Rulings. 437 


ported in Volume II of the Agra Sudder 
Court Reports, page 406, Madéree Lall, ap- 
pellant. However unreasonable it may ap- 
pear at first sight, that a fidnant who is 
actually upon the landis not to be permit- 
ted to claim a privilege which is extended 
to a mere neighbour, we are wholly unable 
to enlarge the scope of a law which we 
must apply to those cases which expressly 
fall within its provisions. We revese the 
judgthent of the Lower Appellate Court 
and decree this special appeal with costs. 
Cd 


=. 
The 24th September 1867. 


Present : 


The Hon'ble J. B; Phear and Dwarkanath 
Mitter, Judges. 


Stamps—Note (e) Clause ll Schedule 
B. Act X. 1862,—Claim to fractiona 
share of zemindaree, 


Case No. 702 of 1867. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 26th 
February 1867, reversing a decision 
passed by the Sudder Ameen. of that 
District, dated the 8th August 1866. 


Raj Chunder Roy (Defendant) Appellant, 


VETSUS 


Chundee Churn Naik and others 
(Plaintiffs) Respondents, 


Baboos Tarucknath Dutt ond Chunder 
Madhub Ghose for Appellant, 


Baboos Anund Chunder Ghosal’ md Otosl 
Chunder Mookerjee for Respondents. 


e 
@4A suit for the declaration of title to a fractional share 

in a zemindaree paying revenue to Government is not 
a sui? “for lands forming $ne entire mehal # a 
specific portion thereof ith a- defined jumpai h 
share being “an inferest in land” should yalued 
agcording to the provisions of zote (e) Clause 11 Sche- 
dule B. Act X of 1862. 

° r, e 

Mitter, J—It,is urged before us in this 
special appeal, that the plaintiffs, special re-. 
spondents, ought to have vaMmed.their claim 
adtording to the provisions of note (e) Clause 
11, Schedule B, Act. X” of 1862, and not 
according to those ofwof(a) as they have done. 
I think that this contention is sound in law. 
The suit vas for the declaration %# the 
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plaintiff's title to a certain fractional share 
in a zemindgree paying revenye to Govern- 
ment. Iam of {opinion that guch a suit is 
not a suit % g lands forming one entire 
“ mehal, or a Svectfic portion thereof with a 
“ defined jumma.” “I think that in order to 
bring a case within the meaning of these 
words, the suit must be for the whole of the 
- lagd and for the entire interest in it, whether 
it constitutes one entire mehal or a spécific 
portiof thereof with a defined jymma, 
In the present case, the plaintiffs sued for 
a fractional sharesin a joint estate held in 
common tenancy. Now, this fractional 
share extends, no dou, over. all the lands 
comprised in the estate, but it cannot; there- 
fore, be regarded as anything more than a 
mere interest in those lands. It cannot be 
held that a suit for a share in the lands is a 
suit for the lands themselves ; and although 
the share in question extends over the whole 
of the lands forming one entire mehal, a 
suit for such a share is clearly distinct and 
distinguishable from a suit for lands 
constituting one entire mehal, Nor can it 
be said.that the share in queston forms a 
specific portion of the mehal with a -defined 
jumma; Isé, because it does not cover 
the entire interest in theland ; 272d, because it 
does not constitute a specifie portion of the 
mehal; 3rd, because there is no defined 
jumma attached to it. A combination of 
all these three elements is indispensibly 
necessary. I think that the word specific 
must have some menning attached to it. 
It signifies, sa my opinion, something that 
can be particularised—something that can be 
pointed out as having a distinct and separate 
existence by itself. A fractional share in 
a joint estate runs indefinitely and indiseri- 
minately over the whole, and there are no 
means of distinguishing one fractional share 
from anothgr of an equal extent, I think 
that sucH a share cannot be said to consti- 
tute a specific portion of the mehal, nor can it 
be said to béar a defined jumma. It is trge 
that the amount of jumma payable for it can 
bdeascertained by calculatién, but this chleu- 
lntesegood as between the different sharers 
only. The jumma thus® ascertained i 
clearly distif%uishable from what is called 
a defined jumma. The ward defined œn- 
veys the idea of something that has been 
laid down within its proper limits. Now, 
- this can be dong by the Revenue Authorities 
only. The Coilear might define the jum#Ma: 
by opening a separatéccount under Sections 
10 and 11 of Act XJ*ofs 1859, or by an ac- 
tual butwarrah, 
-P 
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and if the jumma Was no® otherwise-defined . 
at the time of the original setflement, I *. 


think that the share in question cannot be 
said to bear Qdefined jumma. Wor these rea- 
sons, I hold that the share in question is 
“an interest in land” and thbrefore falls 
within the purview of zote (e.) Now, it is 
admitted that ifthe modé of valuation laid 
down in tht note’had been adopted? the suit 
ought to have been instituted in the Court of 
the Principal Sudder Ameen, and not in 
that of Sudder Ameen, where it was actually 
brought, Ag, therefore, the objection taken 
by the special appellant is correct in law, 
and as it affects the jurisdiction of the Court 
in which the suit was instituted; I would 
reverse the judgment of the Lower Appel- 
late Court and restore that of the first Court, 
I would accordingly decree the special ap- 
peal with costs. 

Phear, J.—I concur in the judgment of 
my brother Mitter generally for the reasons 
which he has given. 





The 24th September 1867. 


A Present: 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 


Evidence—Copy of a copy-—,Section 


'e 17 Regulation XXXVI. 1793. 


But until this is done, | lation XXXV€, 1793, Section 17. 


Case No. 1417 of 1867. _ 


Special Appéal from a decision passed by 
the Additional Principal Sudder Ameen 
of East Burdwan, dated the 29th March 
1867, modifying a decisio Passed” by the 
Moonsiff of Selimabad, datedethe 24th 
February 1866. $ 


Sr@om®at Kowar (Plaintiff) Appellant, A 
~ > 


oo 0 
e 


Akbur Mundul and others (Defendants) 
e * Respondents. 


versus 


Baboo Redarnath` Chatterjee {@ 
. Appellang. 


Baboos Umbika Churn Banerjee nnd 
Obhoy Churn Ghose for Respondents, 


e . 

A copy of a document purporting to be the copy of 
an original kobalah alleged to have been registered by 
a Cazee does nos come within the provisions of Regu- 
° » 


qr 
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It might possibly -be receivable as evifence’ if the 
accuracy of the first copy, and the executien and loss 
of the original, were proved. í 


Macpherson, J.—Tue question in this ap- 
peal is whetħer the Lower Appellate Court is 
right in admitting in evidence a copy of a copy 
of a cerfain Zobalah on which the cefendants 
relied as proving the sale upon which their 
title depended. This copy was rejected by 
the Court of first instance, on tha ground 
that there was no caus8 sheva why the 
original was not produced. Thet Court, 
moreover, was not satisfied upon the evidence 
that any such kobalah as alleged aver was 
executed. The Lower Appellate Court took 
further evidence on the question of zhe loss of 
the original, and admitted the copy on the 
strength of the evidence of one of the defend- 
ants that he had left the original witt a certain 
person, and that when he (the defendant) was 
away in Calcutta, there was a dacozy in that 
person’s house, when the original deed’ was 
stolen, since which time it has never been 
seen, 


In special appeal it is contended thata 
copy of a copy of a document is not ad- 
missible. 


„In this case, the copy produced is a copy 
of a document entered in the books of 
a Cazee, which document purports to be the 
copy of an original Zobalah alleged to have 
been registered by the Cazee. An attempt 
has been made to bring the copy within the 
provisions of Regulation XXXVI, 1793, Sec- 
tion 17.- But that Regulation does not ap- 
ply to registration by Cazees,*therefore this 
attempt fails. > 


If there weggggatisfactory proof of the exe- 
cution and contents of the original, and of 
the accurd®} of the copy frem which the copy 
tendered as evidence was made, the latter 
might possibly be receivable, if thy logs by 
the ee was proved, But it appears 
to us that there is on the record no Iggal ovi- 
dence of a dacoity or of loss of this alleged 
kobalah in consequence ; and whereas the 


-Court of first instance did not «beligve the 


Jfactum of the kobalah, the Appellata Court 
does mt say that it considers the execution 
of it proved. ° e 


There is in tguth no evidence upon the re- 
cord which justified the reversal by the 
Lower Appellate Court ofthe decree which 
the Court of Original Jurisdittion passed. We, 
therefore, reverse the jufgment of the Court 
below with costs, and affirm the jydgment of 
the Court of first instance. , 
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The 24th September 1867. 
Present: j 
The Hon’ble G. Loch ard al S. Seton-Karr, 
Judges. * 


Object of Sale Law (Act XT. 1859). 
Tsregularity in the conduct of the 
sale—MHardship or injustice,— Re- 
medies under Sections 25, 26.— 
Jurisdiction— Commissioner—Gov- 
ernment — Civil Court—Suit to set 
aside sale—Actfon for damages— 
Section 33. L 


Special Appeals from a decision passed by 
the Principal Sudder Ameen of the 24 
Pergunnahs, dated the 27th August 1866, 
affirming a decision passed by the Sudder 
Ameen of that District, dated the 27th 
January 1866. : 


Case No. 1232 of 1867. 


Womesh Chander Chatterjee (Plaintiff) 
Appellant, 


VETSUS 


The Collector of the 24 Pergunnahs and 
others (Defendants) Respondents. 


Baboos Kishen Kishore Ghose, Sreenath 
Doss, and Poorno Chunder Shome for 
Appellant. j 


Baboo Sreenath Doss for Respondents, 
Case No. 1233 of 1867. 


Womesh Chunder Chatterjee (one of the 
Defendants) Appellant, ° 


versus g 
e 


Isharutoollah (Plaintiff) and others 
(Defendants) Respondents. 


e 
Baboo Sreenath sr for Appellant. g 
Baboo Poorno®Chunder Shor? 
e for Respondents. e 


Tee object of the Say Lay (XI of 1859) is to give a ti- 
tle to the purchaser which hall not be open to challenge 
by any body; and the only ground on which a revenus 
sale can be set aside is (Seotion 25), that of irregularity 
in conducting the sale, in which cave the Commissioner 
cag sebit asjde on a petition of appeal presented to him 
‘within fifteen days of the sa The petition may dis- 
close a case of hardship or ifjustice where irregularity 
does not exist; as for ingta@e that the sale has taken 
place where no arrear is® due, and wider such circum- 
stances the Government, under Section 26, may agt aside: 
the sale. > = 
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grieved may, within one year from the sqle becoming con- 
clusive (Section 27), bring an action inethe Civil Court 
under Section 33, and the Court may set aside the sale 
on proof of irreggkrity and of substantial injury caused 
thereby. 


If no irregularity producing substantial injury is 
proved, the Civil Court cannot entertain an action to set 


aside a sale for arrears, and the only course open to an 
injured party is by a suit for damages as provided for in 


Section 33, 


- Loch J.—Tue former of certain Govern- 
ment fisheries was supposed to have fallén into 
-arrears, and the property of his surety, Maho- 
med Ali, was sold by the Collector to make 


good the deficiency, ~ 8th Decemder 1864. 


On 16th June 1865, Womesh Chinder Chat- 
terjee, the plaintiff in case No 1232, having 
a decree against Mahomed Ali, sold his rights 
and interests in this property and purchased 
them. He then brought an action against the 
Government to set aside the sale of the pro- 
perty for arrears of revenue on the ground that 
when it was sold no arrear was due, the farmer 
never, as lie alleged, having been put into 
possession, and having, in consequence, thrown 
This suit has been dismissed 
by both the Lower Courts on the ground that 


up his lease. 


under the provisions of Act XI of 1859 
they have no jurisdiction, no appeal having 


been preferred from the order of the Court 


causing the sale to the Revenue Commis- 
sioner as provided for by Section 25 of that 
law. 


The other suit No. 1288 is instituted by 
the auction-purchaser at the Government 
sale to set aside the subsequent sale made 
by the decree-holder, and the Lower Courts 
have decided in his favor. . 


It appears that on the petition of the son 
of Mahomed Ali, the case was brought to 
the n6tice of the Revenue Commissioner, 
who reported the matter to the Board recom- 
mending the annulment of the sale, on the 
ground that at the time of the sale no 
arrear was inexistence. He stated, further, 
that, as no irregularity in conducting the 
sale had occurred, hg had, no authority to 
cantel it under the provisions of Section 25 
AXE? of 1859, anf he requested the 
Board to obigin the sanction of Governmeng 
to the cancelment of the gale. On 9th 
August 1867, the Governutent ordered the 
sale to be cancelled under tle circumstances 
mentioned. — œ> 


This case was adjourned ong formar, 


occasion to enablé“tke parties to ascertain 
and state to the Court, the result of the 
application to Government which has been 
mentiened above. ` ee st 


THE WEEKLY REPORTER. 





























’ 
Rulings. 


sale had been set aside, asked the WCourt to 
decree his appeal with costs; which appli- 
cation was Spposed by the Government 
pleader on two grounds: 1s, that such an 
action would not lie in the Ci¥il Courts ; 
and, 2nd, that, even if a suit would lie, the 
present suif was premature, as fhe plaintiff 
should have awaited for the result of the 
reference to Government. : 


It is urged before us that this being a 
sale for megfe of revenue, the only course 
open to the plaintiff was by appeal to the 
Commissioner under the provisions of Sec- 
tion 25 Act XI. 1859, and that this appeal 
was required by law tobe presented on or 


sale ; and if there had been irregularity in 
conducting the sale, th8 Commissioner, un- 
der the powers given him by that Section, 
might set it aside; that under the provi- 
sions of Section 33 of the Act, a suit could 
be brought in the Civil Court to set aside a 
sale only where an appeal had been previ- 
ously and unsuccessfully made to the Com- 
missioner, and that the only grounds ou 
which such a suit would lie were that it 
had been made contrary to the provisions 
of the Act, and then only on proof that 
the plaintiff had sustained substantial injury 
by reason of the irregularity complained of. 
Itis further urged that the suit must be 
brought within one year from thee date of 
the sale becoming conclusive as provided in 
Section 27, and it is contended that, in this 
case, plaintiff is out of Court on every one 
of the above grounds. 

Then, %®gain, it is urged by. the Govern- 
ment pleader, that, as soon ag the mistake 
was*brought to the notice of authérities, 


‘steps to rectify the error were weken, and 


pplication was made to the Government to 
cancel thg sale; and the plaintiff should 
have awalted the result of that applicatiog 
before he brought Iis suit. It is@lso press- 
edgipon’us that plaintiff cannot be in a 
better position, than his judgment-debtor 
whose rights and interests he purchased. 


The appellant has this day laid before 
the Court an authenticated office copy®of a 
letter fron? the Officiating Commissioner of 
the Presidency Division to the Secretary to 
the Board of Revenue of 5th July 1867, 
No. 307, from which it appears that Mahomed 
Ali, the origina? surety, died before the 
ae took place; tRat his son, Ishak Ali, 
did appeal to the Commissioner for the ge- 
versal of the’ sale within the period pre 

e d 


o E 


*'[Yoi. VJI. 
RE : 7 a f “Oy 8 at tha 
If the Commissioner will not interfere, the party ag- The appellant, on the round that the ,; 


before the fifteenth day from thesdate of ® 


. | 4 d 
e 1887.) °” Civil 
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scribed by Section 25 Act XI of {859 ; that | alleges, were ‘not contemplated by, or not 


: . no orders\had been passed upon the petition 


owing to along and intricate guquiry into 
the account’ of the Governed fermer, the 
result of Which established the fact that at 
the time of ‘the.sale for arrears, of revenue, 
no arrear was due by the farmer, but, on the 
contrary, mgney was due.to him{by the Col- 
lector. The Commissioner then observes 
that there was no technical irregularity 
about the sale, and that he does not think 
he has the power to anntl th} scle under 
the provisions of Section 25 upon the 
ground of its being discovered that no 
arrear was due; and he recommends the 
Board to move the Government to set aside 
the sale under the provisions of Section 26. 
This letfer and the letter from the Board to 
Government of 25thy July 1867, and the 
reply of Government dated 7th August 
1867, No. 301, show clearly that when the 
sale was made no arrear existed, and that after 
the sale, Ishak Ali, the son and representa- 
tive of the surety Mahomed Ali, did file an 
appeal within the period and in the manner 
prescribed by law. 


Such being the facts as now placed before 
us, the first question we have to dispose of 
is, whether the plaintiff could, under any 
circumstanges, bring a suit in the Civil 
Court to set aside the sale. Plaintiff, we 
must remember, is in the shoes of the surety, 
Mahome# Ali, and can claim no higher 
rights than he possessed. To Jetermife 
this, it is necessary to ascertain whether 
Act XI of 1859 contemplates such a case 
as the present, and provides aeremedy for it. 
Now, that law clearly supposes thatgn arrear 
is due, and that a sale takes place 02 account 
of on ascerta@™ad arrear, and it provides for 
the reverggl of a sale if there have Deen irre- 
gularities in conducting the sale by appeal 
to the Commisioner under Section 25, and 
an ultimate suit in the Civil Ceart o set 
fside thegorder of the eCommissioner, but 
such suit can be brought only on the ground 
of irregularity in conducting the sale, %nd 
the sale can only be set aside or proof of 
material injury arising from “thee alleged 
irregularity. 


It is true that aespecial remedy,is provided 
for cases of hardship and injustice by Sec- 
tion 26, but d&s the existence of that Sec- 
tion oblige a party to apply to the Revenue 
authorities where no irregalarity in conduct- 
ing the sale exists, an@ shut the doors of 
the Civil Court against him when he seéks 
to fet asidg’o sale on grounds®* which, he 

e > e 
$ @ 


ae 


within the scépe of, the Revenue Sale Law ? 


It is said that the cases cgntemplated by 
Section 26 are those where ¥ Valuable estate 
has been sold for a trifitpg Yalance, or where 
the party, whose estate hall been sold, had 
money in the Collector’s hands sufficient to 
meet the balance which that officer refused 
to éredit to the estate—the former woult be 
a case of hardship, the latter of justice, 
and for such cases Section 26 provides, but 
not for cases when therg was no" arrear at 
all. Itis further sid, that the sale being 
that of the property of a surety could not 
properly be made under Act XI of 1859, 
and even if the surety had agreed that his 
property should be sold under that law on 
default by his principal, yet his agreement 
only extended to the mode of sale, but did 
not deprive him of any Civil right, He 
agreed, that the property might be sold 
under the Revenue Sale Law, d. e., that it 
might be sold without a suit in Court and 
after decree, but he did not thereby give up 
his right to bring an action in the Civil 
Court to recover the property if illegally 
sold ; and itis added that even if Section 
26 provides for such a case as the present, 
neither it nor any other Section of the Act 
prohibits, in distinct terms, a suit to set 
aside a sale. 


It is necessary to read Sections 25, 26, 
and 83 of Act XI of 1859 together. These 
Sections are not new, but are a re-enactment 
of Sections 17, 18 and 24 of Kct of 1845, 
with some additions to the latter Section. 
The object of the sale law is to give a title 
to the purchaser which shall not be open to 
challenge by anybody : hence it fences about 
the auction-purchaser against any cfaims of 
the defaulter or others, and provides another 
remedy for them should any ones have suffers 
ed injury by the sale. The only ground on 
which a revenue sale can be. set aside is, 
we see from Section 25 of the Act, on 
the score of irregularity in conducting the 
sale, and then the Confmissioner on a eti- 
tion of appeal, prefented to hit hin 
@ifteen days of the sale; cangset it aside. 
The terms of the petition, however, need 
not be limited te*poisting out only irregular- 
ities. It may sət forth any other cause for 
setting the sale aside ; itsmay disclose a case 
of hardship or injustice where*no irregular- 
ity in cofiducting the gglwexists, for instanco 
that the sale has takep place where no arrear 
is actually due, ®nd under such circum- 
stances the Government, under the prgvisions 
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of Section 26, may set aside the sale. If the 
Commissioner will not interfere to set aside 
the sale, the narty who considers himself 
aggrieved maybÑing an action in the Civil 
Court under Section 33 of the Act, and may 
ask to have it set aside. on the score of 
irregularity, and the Court may set it aside 
on proof of the existence of such irregularity, 
and of substantial injury caused to the plaintiff 
by sucl irregularity. Such suit must be 
brought within one year from the date of the 
sale beconfing final and conclusive, as provid- 
ed in Section 27 of the*Act. If, therefore, 
no irregularity producift substantial injury 
is pleaded, a Civil Court cannot entertain 
an action to set aside a sale for arrears of 
revenue, or other demands realizable in the 
same manner as arrears of revenue; and the 
ouly course open toa party who considers 
himself to be injured by the sale of his pro- 
perty, should the Commisioner under 
Section 25 or the Government under Section 
26 refuse to interfere, is by a suit for dama- 
ges, as provided for in the latter part of 
Section 33. ii 
Applying, then, the law as thus under- 
stood to plaintiff's case, we find that his estate 
‘was, under the terms of his own surety-bond, 
made subject to sale under the provision of 
Act XI of 1859, and was sold under that Act. 
We find that an appeal was preferred to 
the Commissioner by the son of the surety 


who is now represented by the plaintiff,” 


within the period prescribed by Section 25 
of the Ach; but plaintiff, instead of awaiting 
the result of that appeal, has been pre- 
mature in bringing this suit. We find, - fur- 
ther, that as this suit is brought to set aside 
the'sale, not on the’ grounds set forth in 
Sectioned3, viz, irregularity in conducting 
- the sale, the suit is not within the jurisdic- 
tion of the Civil Court and cannot be enter- 
tatned. We think, further, that, as the 
surety agreed that the property pledged by 
him should besold under the provisions of 
Act XI. 1859 on default of his principal, he 
mu% in the absence pf any* reservation, e be 
bovaiadegeetll the provisigns of that law ; he 
cannot now say that he interded the sale to 
take place in fhe mode preseribed by” that 
law and reserved to himselfig right of ne- 
tion exclusive of that law. | 
Considering, then, that the plaintiff has 
no cause of acter; we think the” Lower 
Courts were righ 
with costs, and we™sdismiss this 
appeal with costs. ° 2 ; 
We “think, however, that’ the 


special 


special 
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the auction“purchaser, as his suit ye quite 
unnecessary and the Government have set 
aside the sanle fand restored the property to 
the representative of the original surety. 
We, therefore, give a decree in spécial appeal 
No. 1232, and dismiss the plaintiff Isharut- 
ollahs’ case with costs. 
e e 


The f° September 1867. 
ə Present: 


The Howble H. V. Bayley and 
Dwarkanath Mitter, Judges. 


Limitation — Breach of contract— 
Clause 10 Section 1 Act XIV. 1859. 


: Case No. 788 of 1867. 


Special Appeal from a- decision passed by, 
the Judicial “Commissioner of Chota 
Nagpore, dated the 9th January 1867, 
affirming a decision passed by the Deputy 
Commissioner of Lohardugga, dated the 
9th June 1866. f 

eo 


-Pochooram Sahee (Plaintiff) Appellant, 


e 
. e . versus 


Choto Lall Mukoond Lall Sahee 
(Defegdant) Respondent. 


Baboo Sham Lall Mitter for Appellant. 


. © Baboo Bhowanee Chif™Dutt * 
for Respondent, «s 


< 

An action for breach of contract on the repudiation 
i leage, pręyided for by Clause 10 Section 1 Act XIV. 
1859. . 


e s -@ s 

Bayley, J—We think that the Lower 
Coutts are right in this case in holding that 
Section 1 Clause 10 Act XIV bars the 
plaintifi’s® suit. Defendant agreed to give 
him a lease, and did so; and hen 
plaintiff went, in the same month in which 
the alleged lase purported® to be given, to 
take possession, he could not get it, because 
a third party set up his possession under a 


in dismissing ehis *su# |.lease from the same lessor. defendant. 


Plaintiff states that he then went to the 
lesgpr defendant, and stated these circum- 
stances, whpn the lessor defendant repu- 


appeabtN9. 1233 must be decreed against | diated such a lease to plaintiff aktegother, 
ig ~ Cys hohe oye iy e a r 


Pe- a 


Ivo. Viti 
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Defendant’s efse waf A, denial, & such a | tion in a Criminal Court runs from the date on which 


lense ; -ipit plaintifs suit is “admittedly | eplan wagdisdhaged from estoy, an not, from 
brought three years after the repudiation of 

the allegedslense by defendant That repu- 

diation of the lease was undoubtedly the 
breach of Ncont-act, and that breach the 
cause of action. To that breach of contract 
Clause 10 Sevtion 1 Act XIV éf 1859 ap- 
plies. °° 


















Mitter, J.—Tais was n affg for damages 
for injury caused to the feputation of the 
plaintiff by a malicious profecution instituted 
against him in the Criminal Court by the de- 
fendant Goluck Chunder. The Lower Ap- 
pellate Court has dismissed the claim wpon 
the ground that more than one yeay having 
elapsed from the date when the criminal 
charge was preferred, to the date of the 
institution of the preset suit, it was bar- 
red by Clause 2 Sectlon 1 Act XIV of 
1859. 


In special appeal, it is contended before 
us, that the period of one year prescribed 
by the aforesaid Clause ought to be computed 
from the date when the plaintiff obtained 
his final discharge from the Magistrate. I 
am of opinion that this contention is sound. 
The entire prosecution from its commence- 


Section 1 Clause 16 is for cases not pro- 
vided for otherwise ; but thiXcase is, in our 
opinion, under the facts above $tated, clearly 
one provided for by Section 1 lause 10, 
Act XIV of 1859. i 


In this view, we dismiss this special appeal 
with cogts, 


—— 


The 25th September 1867. 


Present : ment down to its termination by the order 

r of acquittal passed by the Criminal Court 

The Hon’ble G. Loch and Dwarkansth Mitter, nahi ta ba locked ayoncad TET TE 
Judges. act, which constitutes the plaintiff's cause 


of action in this case. The various acts 


Limitation — Suit for damages for done by the defendant during the course of 


malicious prosecution — Clause 2 


Section 1 Act XIV of 1859. tion, and limitation can hardly be said to 
S 


have commenced to run against the plaintiff 
until the last of those acts was done, which 
was on the day the plaintiff obtained his 
discharge. The charge was the mere com- 
mencement of the prosecution ; apd I think 
that it would be unreasonable to hold that 
the plaintiff was bound to sue within one 
year from the date when the charge was 
preferred against him, without waiting for 


the result which was to follow uponet. It 
is laid down in page 733, Broom’s Commen- 
taries on the Common Law, 8rd Edition, that 
in an action for a malicious prosecution, 
“jt is incumbent on the plaiftiff to show 
“ that the proceeding was determined in pis 
“ favor.” Hence it follows, that thgaplesiast- 
if cannot be put to his actign before the 
proceeding in the Criminal Court is actually 
determined. I Fould, therefore, reverse 
the judgment of the Lower Appellate Court 
so faras the defendant Goluck* Chunder is 
concerned, and remandsthéCase to that Court 
. The limitation of one year prescribed by Clausq2 | for a decisiou uponwh® merits. 


Section 1 Act XIV. 1859 for bringing a suit fo> damages . 
for ifjury caused to reputation by a mąaliciĝ$us prosecu- Loch, J. I concur, ~% 


Case No. 474 of 1867. 


< 
Special Appeal from a decision passed By 
the Officiating Additional Principal 
Sudder Ameen of Chittagong, dated the 
29th December.1866, reversing @ decision 
passed by the Moonsiff of Puttia, dated 
the Both March 1866. = 


Obedul Hossein (Plaintiff) Appellant, 
d 6 


* e -© Versus 


` e e 
Goluck Chunder and others (Defendants) 


Respondents. « , 


Baboo Nursingh Chunder Miter 
foreAppellant ° 


Baboo Greeja Sunkur Mojoomdar 
for Respondeats. 


e ` ° . 
e 


ao ot i ey o’ 


the trial all go to constitute the prosecu- - 


t 
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The 25th September 1,867. 
Present: ` 


The Hon’ble À V. Bayley and J. B. Phear, 
Judges, 


Limitation—Cause of action—Wrong- 
fyl possession of land—Sale of put- 
nee for arrears of rent—Propricetory 
and ®utneedaree rights, 


Case Nq, 544 of 1867. 


Special Appeal fro™ a decision passed by 
the Officiating Judge of Nuddea, dated 
the 11th December 1866, reversing a 
decision passed by the Moonsiff of that 
District, dated the 21st July 1865, 


Raj Narain Roy and others (Defendants) 
Appellants, 


Versus 


Woomesh Chunder Goopto and another 
(Plaintiffs) Respondents. i 


Baboo Sreenath Doss for Appellants. 


Baboo Anund Chunder Ghosal 
for Respondents. - 


A suit is brought to recover, possession of a piece of 
ground. Plaintiff had granted a putnee of certain lands, 
including the piece in question, and the putnee was 
ultimately sold for arrears of rent, when it was bought 
in by plaintiff. On taking khas possession, plaintiff 
discovered that the plot in ‘suit had been encroached 
upon and apprepriated by defendant, who is admitted 
to have been in wrongful possession for more than 12 
years before the institution of this suit— Query, Is plaint- 
iff’s suit barred by lapse of time or not: in other words, 
when did plaintiff's cause of action arise ? 


HELD per Phear, J.—That on the completion of the 
auctionesale, the putnee merged in the superior title 
of the zemindar vendee, who thus became entitled, by 
virtue of his original rights as zemindar, to possession 
of the entire lgnds. The withholding possession con- 
stituted a few cause of action, independently of the 
fact of its being a persistence in that which was before 
a violation of the putneedar’s right of possession, The 
decision of the Lower Appellate Court is right. x 


ELD per Bayley, J. (Qontra, decreeing the appeal).— 
nie the A ac ere b BA third party ee ne 
lamalaaidggept oprictory right og which remained with the 
zemimdar, and was not affected by the intermediate 
putnee right togollect rents, &c. On that proprietog 
right being interfered with, the cfuse of action arose, 
å. e. whenever the adverse Possession commenced. lhe 
zemindar could have sued whether*there was a putnee 
or not; as he did not, limitation lmrs the suit, 


Phear, J.z-Tar*suit is brought to recover 
possession of a small piece of ground It%eems. 
that the plaintiff hed granted a putnee of 
certain land, including the land in suit to one 
Damoodur Chunder Roy, and ultimately this 
putneg was sold by auction for arvears of rent, 
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when it w&& bought in by the plajncit him- 
self. This occurred on the 6th Srdoun 1269. 
On proceeding to take khas possgssion of the 
lands of the putnee, the plaintiff discovered, 
that the plot of land now sued fey had been 
encroached upon and appropriated by the 
defendant, the owner of a neighbouring 
talook, during Dathoodur Churder’® enjoy- 
ment of the putnee; and the plaintiff accord- 
ingly brings this suit to recover his lost pro- 
perty. Š 


It is‘admitted that the defendant has been 
in wrongful possession of that land for 
more than 12 years before the institution of 
this suit. On this arises the question 
whether the plaintiffs suit is barred by 
lapse of time, or not? In other words, 
when did the plaint®f’s cause of action 
arise? The Lower Appellate Court has found 
that the plaintiff's cause of action first 
accrued when he obtained back his property 
by purchase at the auction sale, because he 


¿| could not have known earlier that the dis- 


possession had taken place. Manifestly, 
the reason given for this decision is errone- 
inasmuch as the accruing of the 
cause of action could in no way depend 
upon whether the plaintiff was aware of its 
existence, or not. I am, howevgr, inclined 
to think that the decision itself is right. 
Jt seems to me that during the pendency of 
the putnee, the plaintiff was not efftitled to 
the possession of the land subject to the 
putnee, even as against a trespasser ; he was 
only entitled to such rents, profits, and 
privileges, as Were reserved to him by the 
pottah and the reversion of the property 
contingent on the event of the putnee in 
anyeway coming to end. #™this view be 
correct, the occyrrence of the egrficroach- 
ment did not give him any right to sue to 
recover possession, although it might have 
afforded Im good cause to sue for vindi- 
cation of his reversionary and oaher rights, 
and®as*long as the putnee continued in 
being, his position relative to the wrong- 
doer did not,alter. Consequently, the cause 
of acti8n’ upon which the plaintiff now 
sues, did not accrue to himself during the 
time that the putnee lasted. Then, did it 
during thaf period-accrue%o the putneedar, 
and from him pass to the plaintiff by the 
auction sale? I think there is no doubt 
upon the facts that the right to sue to eject 
the trespasser did geerue to the putneedar 
when the encroachment was first made, and 
if the present plaintiff now sues onlye by 
reason of claiming through the putneedar, 
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and on “the foundation of his wights, then 
the prest cause of action must date baclt 
to the time when it accrued P the putnee- 
dar, and the suit is clearly ‘barzed by the 
Limitation,Act. But passing by the ques- 
tion whethèr, under the rent law, the pur- 
chaser at a sale of a tenure for arrears of 
rent tekes vith it such erights,af action in 
regard to It, and no more, as the defaulting 
tenant possessed at the time of sale, I 
think that in this particular case, on the 
completion of the auctién sie, she putnee 
entirely disappeared by mergirg in the 
superior title of the zemindar veudee. The 
zemindar could not pay rent to himself, and 
there was nothing in the facts to keep the 
tenure alive for the benefit of any one else. 
On the*putnee thus ceasing to exist, the 
plaintiff became engitled, not as claiming 
through the putneedar, but by virtue of 
his original rights as zemindar, to the posses- 
‘sion of the lands in ‘their entirety which 
had been originally granted in putnee, In 
this state of things, the withholding posses- 
sion from him which is attributed to the 
defendants, constitutes a new cause of 
action, and is not simply a continuance of that 
which had before accrued to some other per- 
son. The defendant’s trespass is & violation 
of the plaintiff's right of possessicn, which 
heis entitted to maintain by action quite 
independently of the fact that the trespass 
in questjon is also only a persistence in that 
which was before a violation of tha putnas- 
dar’s right of possession. The violation of 
right in the two instances is not one and the 
same thing, because the two rights of pos- 
session are themselves distinct. ‘The zemin- 
dar does not acquire his right of Sossession 
from the putgagdar, but he does so as a con- 

tenure and 


sequenge of the putneedar’s 
rights Aling to the gr8und. 


x e 


I assume that during the existence of the 

utnee until the sale for arrears of rent, the 
plaintiff was not in any*way ousted of his 
zemirdar’s rights, for, had the Sutrlegdar 
disclaimed or paid his rent to anoher per- 
son, inasmuch as in either of bese events 
the zemindar would have acquired imme- 
diategright of possession, his right ‘of action 
against the trespasser would have accrued 
at the same time, nd the period bf limita- 
tion would hage commenced to run accord- 
ingly. 


On the whole, therefore? I think that the | 


decision of the Lower® Appellate Court, is 
tight, und that the appeal ought to be dis- 
missed with costs. ae 


Te ne fy. 
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Bayley, J:—~I much regret that I cannot 
„concur in this judgment, and differ from my 
learned brother Phear with much diffidence. 
But in this case, I thinff{gthe zemindar, 
though purchaser‘ of the p@tnee, is barred, 
because the cause of actiof is, in my view, 
the act of dispossession which admittedly 
took place 12 years before suit. I pass over 
ong plea addressed to us, viz. that the cnuse 
of action is the date of the knowledge by 
the %emindar (after his purchase of the 
putnee) of the adverse possession of a third 
party. Ido so as we are agreed that such 
knowledge does ng: Greate the cause of 
action. The question we have to decide is, 
whether the other plea taken by the zemindar, 
viz. that as purchaser he has a right to 
have the putnee in the state if was when 
originally created, and that no cause of 
action arises to him till the date of his 
purchase, is correct or not? He is, it is 
true, the purchaser ; but it is also true that 
he remains, notwithstanding, just as much 
the zemindar as ever, It is not seriously 
contended before us that,- if he were the 
zemindar only, aud not the zemindar-pur- 
chaser combined, he would not be barred. 
Now the adverse possession by the third 
party is of the lands the propvietory right 
of which during the whole period of adverse 
possession remained with the same zemindar. 
The intermediate putnee right to collect 
the rents and take the profits would not in 
any way affect the zemindar’s proprietory 
right. On that right being interfered with 
by a third party having adveféely held 
possession of the lands of the zemindar pro- 
prietor, -the cause of aion arose, è. e. 
whenever the adverse possession com- 
menced. 


It is said that the zemindar could not sue 
while the putneedar had the fugnee. But 
I think this is not so. The zemindar could, 
in my view, have always sued, wvhether there 
evas a putnee or not, for a declaration of 
his, proprietory grights against the third 
party in adverse passeSsion. His doing so 
would not affecs thè putneedar’s Te] 
@hen the zemindar might, indead, if he got a 
dgeree, make over the land to the putneedar’s 
possession. AM@*the® zemindar did not do 
what in my opMion the law allowed him 
to do, and what the acte of, dispossession by 
%third party called upon thé zemindar as 
proprietor to do, lipitffion must, I hold, 


bar the suit. `e 


| I would, therefore, decree this appeal. 


rs] . 
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The 19th November 1867. 
° - Present: . 


The Hon’ble HW. Bayley and J. B. Phear, 
Judges. 


Pre-emption—Nweture of the right— 
Christians in Bebar. 


Case No. 483 of 1867. 


Spectal Appeal from a decision passed by 
Baboo™ Nurottun Mullick, Principal 
Sudder Ameen of Bhaugulpore, dated 
the 19th December 1866, affirming a 
decision passed ly °Baboo Matadeen, 
Moonsiff.of Kishengitnge, dated the 28th 
August 1865. 


Baboo Mohesh Lall (Plaintiff) Appellant, 
versus f 


Mr. John Christian and Co. (Defendants) 
Respondents. 


Mr. Montriou and Baboo Mohesh Chunder 
Chowdhry for Appellant. 


Mr. R. V. Doyne and Baboo Kishen Sueca 
Mookerjee for Respondents. 

The right of pre-emption is not matter of title to 
property, but is rather a right to the benefit of a con- 
tract: and whens claim is advauced on such a right, 
it must be shewn that defendant is bound to concede 
the claim, either by law or by some custom to which 
the class of which he is a member is subject on grounds 
of justice, equity, and good conscience. 


Phear, J—Tue plaintiff brings this suit 
against the vendor and the purchaser of a 
certain portion of land in the District of 
Bhaugulzowg, seeking to obtain possession 
of the sold land on the ground of an alleged 
right of pre-emption. Both the plaintiff 
and the vendor defendant are Hindoos, in- 
habitants of Behar, and, as such, members 
of a class which has adopted the custom of 
pre-emption : the purchaser defendant is a 
Christian. The land in question is now in 
possession +o? this latter defendant, and 
therefore the cardinal question in the case 
is, whether orenot the plaintiff has a right to 
recover the land as against him, he being a 
Chitstian inhabitants of Bhaugulpore. e If 
theepdabpist has sucha, right, it must be 
because the Christian defendant, under the 
circumstances®which are negessary to give 
foundation toa claim of right of pre-emg- 
tion, is bound by law or by Custom having 
the force of law to give up the land to the 
plaintiff at Wis wequest. Now, admittedly, 
there is no.such general law, for theright of 
pre-emption is not, metter of title to the 
property, but is rather wright to the benefit 
of a contract ; therefore, if the Christian 
defendent is so bound, it must be by, reason 
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| of some cuséom, to which a class only of the 


People including him as a member, fand not 
all people are, y grounds of justice, equity, 
and good constience, subject. Nôò.doubt, in 
reference to the obligation of a tom, thé 
class subject to it may be defined "either by 
local limits, ọr by family, social or personal 
characteristicg, and so on. Mr. Monjriou’s 
argument (throughout which I may remark 
he has treated this case éntirely as if it were . 
one of regular gppeal) requires either thut 
all inhabitants r at‘least all Christian in- 
habitants of the District of Bhaugulpore, 
dealing with Hindoos for the purchase of 
land within the same district, are bound by 
the Mahomedan rules with regard to pre- 
emption or some modification of them. This 
is entirely matter of evidence in which the 
point tobe established ig that the persons 
of the necessary class have exhibited adher- 
ence to the custom alleged ; and the Lower 
Court finds specifically on the evidence before 
it that Christians in Bhaugulpore are- not 
shown to have adopted such a custom. It 
follows from this finding that all inhabitants 
of Bhaugulpore have not adopted it. Hence 
the requisites necessary to satisfy the exi- 
gencies of Mr. Montriou’s argument are not 
satisfied, and he must failin the contention 
which he makes on behalf of his client. It 
appears to me, therefore, that supfosing we 
were in a position to deal with this case as 
a case of Regular Appeal, the applicafion of 
the plaintiff ought to be dismissed. 


_- But in truth this is a special appeal, 


complaining that the Lower Appellate Court 
has erred in careying out the order of re- 
mand formerly made by this Court. As to 
this I neéd now only say that I think the 
objecéion has not been sustaingdmby the ar- 
gument. Iam of gpinion that the lower 
Appellate Court substantially tried and 
determined the issues which were referred 
to it by refwand order of this Court. 

‘This special appéal must, thesefore, be 
dismjssed*with costs. i 

Bayley, J.—I entirely concur; the cur- 
vent of d@cisiéns having been to the effect 


that, where it is shewn that the Hindoos of 


any district or province had adopted Rs a 
custom the System of pre-emption recog- 
nized by the Mahomedan Law, that custom 
should be binding on such Hindos, Act- 
ing on analogy to the principle laid: down in 
those decisions, tfe remand order of this 
Coqrt (of which this So-called special appeal 
is in fact an application for review) required 
the Lower Cobrts to find if the Obristians 


fu, j 


“isir ci 


of Behar (as well as the Hffldoos) had. 
adopted the custom in question. It was on 
special appellant to prove is, and the 
Lower Appellate Court has found as a fact 
that he utterly failed to do so. 


Under this state of facts, I think this 
special, appeal should „be refected with 
costs. ° a . 


The 19th November ¥867. 
Present: 


The Hon’ble H. V. Bayley and 
* J. B. Phear, Judges. 


Ü 
Mesne profits (assessment of). 
Case No. 753 of 1867. 


Special Appeal from a decision passed by 
Mr.'A. E, Russell, Officiating Additional 
Judge of Hooghly, dated the 25th 
January 1867, affirming a decision passed 
by Moulvie Nuzeeroodden Kkan, Prin- 
cipal Sudder Ameen of that District, 
dated the 3rd November 1865. 


~ 7 
Mr. Charles Swinton Hogg (Plaintiff) 
i Appellant, 
versus ° 


Dinonath Sreemanee (Defen¢ ant) 


ý ~ e 
Respondent. . 
ee e 


Mr. R. T. Allan and Baboo Bhowaneé 
Churn Dutt for Appellaai. e 


e e . 
Baboo Khetturnath Mooker&e ° à 
for Respondent. 


e 

The sum to be recovered in any case ofa suit for 
mesne profits is of the nature of damages to be assessed 
by a Proper exercise of the judicial discretion of the 
Court which is charged in the trial of the case on its 
merits; and it is imp@ssible to lay dowh « rigid rule 
according to which those damages should always be 
calculated. e 


Phear, J.—In this casà, the pla‘ntiff had. 


sued for mesne profitsgand obtaired judg- 
ment for a sum amounting to the aggregate 
of gle yearly sums of money recaivad by the 
defendant by way of rent while in posses- 

e 1 (] 
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sion of the lgnd. The plaintiff now appeals 
specially, complaining that’ the Lower 
Appellate Court has not alsy awarded him 
interest on the defendants’ frfoney receipts 
for the time during whiclfhe was wrong- 
fully kept out of his land, in addition to 
giving him the amount of those receipts. 


We need hardly remark that the sum to 
be*recovered in any case of a suit for 
meso profits is of the nature of damages 
‘to be assessed by a proper exercise of the 
judicial discretion of tie Court which is 
charged with the trialeof the case on its 
merits. Itis impossible to lay down any 
rigid rule according to which those damages 
should always be calculated. The amount 
must, in- each case, depend upon all the 
circumstances of the case. The Court of 
first instance -refused to give the interest 
now asked for, saying in so many words, 
that in its opinion the sum of the annual 
profits made by the defendant was, under all 
the circumstances of the case, a sufficient 
measure of the damnges sustained by the 
plaintiff. On appeal, the Lower Appellate 
Court said that it was not usual to deviate 
from this measure of damages unless 
special cause were shown, and it went on 
to find that in this case no such cause 
existed. Consequently it affirmed the de- 
cision of the Lower Court. 


It is pressed upon us that the Lower 
Appellate Court laid down for itself, and 
held its discretion limited, a rule which does 
not obtain in law, and therefo% that the 
case ought at least to be returned to it for 
re-consideration. We have carefully con- 
sidered the arguments placed before us, and 
on the whole are not able to say that the 
Lower Appellate Court has not eXercised 
its full judicial discretion in the matter. In 
this view, there being substantially no other 
objection on the part of the plaintiff to the 
legality of the decision of the Jiower Appel- 
late Court, we dismiss the special appeal 
with costs. > e s P} 


The defendant bafore us orallyæ ed 
dit not below, although he 
had the opportunity) that” the Lower 
Ceurts had gow beyond their jurisdiction 
in awarding the, amount of interest which 
was actually decreed, and he based his 
argument on Section I]*vf*dct XXIII of 
IB6I; but we are of sopinion’that this 
Section is not applifable to the case, and 
consequently, that.bfs grounds of appeal are 
untenable, and his application” must be 
dismissed, ° : 


(| 
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The,21st November 1867. 
Present : 


` The Hon’ble S\B. Kemp and F. A. Glover, 


Judges. 
Commission itness— Proceduro. 
Case No. 93 of 1867. 


Regular Appeal from a decision passed by 
the Rrincipal Sudder Ameen of Bhau- 
gulpore, dated the 8th January 1861. 


Mulluk Ali Shah and others (Defendants) 
Appgltants, 


` 
VETSUS 


Mussamut Meher Banoo (Plaintiff) 
Respondent. ' 


Messrs. R. V. Doyne and C. Gregory fo 
Appellants. ' 


Baboos Unnoda Pershad Banerjee and 
Onookool Chunder Mookerjee for 
Respondent. ; 

Where the application of a party to a suit to have the 
evidence of witnesses, residing beyond the British terri- 
tories, taken under a commission, failed owing to cir- 
cumstances beyond his control, a subsequent applicatiou 
to have other witnesses examined within ‘the British 
territories ought to have been complied with. 

Kemp, J.—Tuis case must be remanded. 
The merits have not been entered into in 
the argument before us. It has been con- 
tended by Mr. Doyne for the defendant, 
appellant, that the Lower Court did not 
give his client a fair opportunity of produc- 
ing all the available evidence in support of 
his plea, &ed*we think that this contention 
is clearly made out. 


The defendant first applied to have cer- 
tain important witnesses residing beyond the 
British territories examined by commission 
through the Commissoner at Peshawur. 
These parties reside at Candahar and Herat, 
and are attavhed to the Court of Shere Ali. 
The return to the commission was to the 
effect that, oying to the disturbed state of 
the kingdom of Affghanistan, the commise 
siag could not be executeg—a result that 

The defendant, 


might well be expteted. 
- fa EMF taining the Best eyidence procur- 


able, that of ¢he attesting witnesses to th® 
deeds filed in support of his defence, pro- 
ceeded to Peshawur, aad, M¥ding that some 
important witnesses resided there, applied 
to have been, examined by commission, as 
also to haye Gertain witnesses, including the 
son of the plaintff, residing in the Patna 
and Bhagulpore distriqgs, examined. 

These applications wére refused by the 
Principal Sudder Ameen on very jnsuflicient 
greunds. 
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The def€ndant, it is true, in the first’ ° 5 
application did not name these witnesses, as 
he relied upo] the evidence of the principal 
witnesses who reside in the foreign territory 
to prove his case. When these wifftesses failed 
him owing to circumstances entirely beyond 
his control,* he applied to the Court to per- 
mit him to Adduce further evideitce, ind this 
application being a reasonable one ought to 
have been complied with. As it is, the 
defendant, witout any neglect or laches on 
his part, has "not been permitted to prove 
his case, and there has been a failure of 
justice. i 
` The case is remanded. The Principal 
Sudder Ameen will examine the witnésses 
residing at’'Peshawur by commission,and sum- 
mon and examine the local witnesses cited by 
the defendant, and ther! pass a fresh decision 
upon the merits. Costs to follow the 
result. 


The 21st November 1867. . 
Present: 


The Hon’ble G.Loch and Dwarkanath 
Mitter, Judges. 


Admission. . 
Case No. 3034 of 1866. 


Special Appeal from a decision passed by 
ethe Judge of Mymensingh, dated the 
16th August 1866, affirming a decision 
passed by the Principal Sudder Ameen 
of that District, dated the 17th January 
1866. ; i 


Seetanath Shaha (Plaintif) Appellant, 
e versus gœ . 


` Keshub Chundes Acharj Chowdasff and | 
* others (Defendants) Respondents. 


Balpo Kishen Dyal Roy for Appellant. 


Baboo Romes Chunder Mgtter © 
e e for Respondents. f 
Aflecree was given in favor of A in a suit by A 
against B on a kistbundee in which B admitted his 
share of g% deb@ contracted by him (B) md C. HELD 
that A is not entitled to recover in a subsequent suit 
brought by him against both B and C for thə bglance 
of the same debt, B not having made any admission 
in this second spit and there beinggno evidence to sup- 
port the claim against C. 


Loch, J—Wz think the judgment of the 
Lower Appellate Court must be upheld. 
The defendants inghis case are two brothers, 
and the-claim is for éhe value of goods sold 
to fhem. It appears that the plaintiff brought 
another sui against the elder brother Ishan, 
ona kistbundee in which he had admitted 

e. I 
n ; i 
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himself tg be liable for half the debt. That| Baboo Kalée Hohun Doss fow Appellant, 


a! . \ 





case was decreed. In the present suit, 
plaintiff made both brothers defendants, and 
the first Court, disposing of it ex parte, gave 
a decree agMinst the second brother Keshub, 
and released Ishan as not liable, he having 
given a kistbundee for hig share df the debt. 
On the 'case*boing admitted for ré-trial under 
Section !19, the first Court dismissed the suit, 
there being no sufficient proof to support the 
claim, and this j narmentewis \inael by the 
Judge. 


In special appeal, it is urged that as 
Ishan had admitted the debt the svit should 
not have been dismissed, and, even if the 
claim were not proved against Keshub, a 
decree should have been given against Ishan. 
We do not find thatg{shan made any admis- 
sion in this suit, for he did not appear; and 
we cannot concur in the reason pressed 
upen us that, as a decree was given against 
him in another suit upon a kistbundee exe- 
cuted by him, he must necessarily be liable 
for the balance of the debt. Oa the contrary, 
we think that plaintiff, having settled with 
him for his share of the debt, caanot now 
come down upon him for the other moiety ; 
and in this case there is no sufficiant proof 
that either brother is liable, for both the 
Lower Coutts hold that the evidence ad- 
duced by plaintiff is insufficient to support 
his claim, The appeal is dismissed with 
costs. ° 





e 
The 22nd November 1867. 
ow Present: i 
The Hottebe F. B. Kemp and F. A. Glover, 
Judges. 


Payments made into Court im execu- 
etion of. decree (syit for)—Section 
206 Act VIII of 1859. . . e 


Case No. 912 of 1867. 


Special Appeal from a decisioh piwsed by 
the Judge of Dacca, dated the 11th 
February 1867, reversing a decision 
passed by the Principal Sudder Ameen 
of Furreedpore, dated the 12th July 1886. 


Mohima Chunder Ghose (Defendant) 


s 


Appellanty 
versus ' 
Nobia Ghunder Adhikaree (Plfintiff) 
: Respondent. A 
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Baboo Issur Chunder Cihøckerbutty 
for Respond t. 


Section 206 Act VIII of 1859 does not bar a suit 
brought to recover money paid into the Collectorate as 
Govérnment revenue, although the person on whose 
behalf the money was paid had an Act X decree against 
the pesson paying the money, as the entire amount of 
the decree was eventually recovered by taking out exe- 
cution of the whole decree, ô 


e 

Glover, 7 —Tuis wå a suit to recover 
certain monies paid into the Collectorate on 
the special respondent’s account. It appears 
that the respondent held an Act X decree 
against the special appellant, and the money 
paidinto the Collectorate to the credit of 
the special respondent was to go against the 
decree. Ultimately, however, the special 
respondent took out execution of his decree 
in full and recovered the entire amount, and 
the plaintiff now seeks to recover what he 
paid into the Collectorate on behalf of the 
special respondent. 


In reply, itis contended that the suit 
cannot lie with regard to the provisions of 
Section 206 Act VITI of 1859. 


We are of opinion that the suit was pro- 
perly brought. No doubt, the objection 
that the special respondent, when he paid 
the money, supposed that he was to get 
credit for it in the decree against ghim, and 
that therefore the money so paid Was money 
paid under a decree, is ingenious ; but it can- 
not fairly be contended that what the special 
respondent paid to the Collector was money 
“ payable” under a decree, and that it was not 
held by the special appellant to be money 
paid under the.decree is clear from the fact 
of his taking out execution in full. ° ° 


Special respondent paid the, money as 
Government revenue due by the special 
appeljant, and notes part of a decree; spd 
in a case like this, whexé it has been found 
as a fact by the J&dge that thevsfecial 
yspondent did pay this money, gnd notwith- 
standing that, had to pay ,the full amount 
of the special @fppellant’s decree against 
him, he is most fally entitled to the most li. 
beral construction we can pyt upon the law. 


- We hold that Section 206 does mbt apply 
to the case, and that fhere is therefore no 
ground of special appdhl. 


The applivation is, therefore, rejected with 
costs. 


(i 
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The, 22nd November 1867. 
Present: 


“A 
The Hon’ble FAB. Kemp and F. A, Glover, 
Judges. 


Mesne profits—Wrongful possession. 
bes 
æ Case No. 84 of 1867. 


® 
Regular Appeal from a decison passed by 
the Principal Sudder Ameen of Purneah, 
dated the 7th July 1867. 


Hera Lall Thakoor (Plaintiff) Appellant, 
versus 


Gridharee Lall and others (Defendants) 
Respondents. 


Baboo Khetturnath Bose for Appellant. 


Baboos Tarucknath Sein, Roopnath Baner- 
jee, and Tara Prosunno Mookerjee for 
Respondents. 


A party in wrongful possession of land is liable for 
mesne profits from the date he withheld possession 
from the rightful owner. 


Kemp, J.—Tuts was a suit for possession 
of 127 beegahs of land which the plaintiff 
alleges he inherited from one Eshuk Lall 
Thakoore » 

The land was sold in satisfaction of a 
decree against Eshuk Lall Thakoor, and the 
plaintiff's right to recover possession has 
been lost to him. This much is admitted, 
But the question of mesne profits up to date 
of sale has not been decided by the Lower 
Court. q 
° If the ‘possession of the defendant was a 
wrongful one, the plaintiff is entitled to 
mesne profits from the date possession wgs 

jthheld to date of sale in execution. The 
pleaders for the respgndeiits admit. this. 


Tho ease must go “back, to the Lower 
Court to ascertain the amoyntof mesne prê- 
fits due to the appellant. as ë 

The decision with refeyence to costs is 
upheld. The defence of the defendants was 
not altogether atommon one, and some of 
them were most wpnecessarily dragged itto 
Court. - -? 

The decision of tie’ Principal Sudder 
Ameemis therefore amended to the extent 
mentioned above, : 
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Tho 22nd November 1867. 
j i t 
Present: 

The Hon’ble F. B. Kemp and F, A, Glover, 

Judges. $ 
Possession (joint or separate). 
< Case No. 79 of 1867, o 


Regular Appeal from a decision passed by 
the Judge fof Sylhet, dated the 25th 
January 167. » 


Rajbullub Shammee and others (Plaintiffs) 


Appellants, 
versus 
Waris Mahomed aud others (Defendants) 
Respondents. bd 


Baboo Greesh Ghunder Ghose 
for Appellants. 


Baboos Kishen Kishore Ghose and Dehen- 
dro Narain Bose for Respondents. 


In a’suit to recover possession, it was proved that 
plaintiffs had purchased shares in a joint property 
and had held possession. The Lower Appellate Court, 
thinking that they had done so separately without 
being at the time aware of their ijmalee rights, held 
that it could not decree to them the joint possession 


‘sought for. 


Hrd that it matters not what position plaintiffs 
considered themselves to have occupied originally 
whilst in possession. If they can estab\sh their right, 
they are entitled to recover possession, whether that 
possession were originally joint or separate. 

Glover, J.— THIS was a suit epninst a 
farge number of defendants to recover joint 
possession of certain land? situate in three 
mouzahs. 


Plaintiff chimed by purchase from the 
proprieters, and the defendants are also 
purchasers from parties who bought from 
thé@plaintifi’s vendors. Ineff¥rt, both par- 
ties to this suit derive their titkaMtom the 
same source. f 


The pleintiff’s allegation is that the de- 
fendants contrived to get the „portions ef 
lan@ inewhich he claims to have a joint in- 
test, demarcated at the time of the survey 
as their separate estate, and so dispossessed 
him of hig share in the land. From other 
lands he alleges himself to have ‘been 
forcibly ousted. > 


The måjority of the Uefendants claim to 
hold their several plots of |gnd in separate 
ownership under different deeds of snle, 
Some of them, however, admitted the plnint- 
ifPs right and compromised the case brought 
against them. 


The Jadge has found on the evidence 
that the estate of which plaintiff bought a 
' @ 
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therefore {he plaintiff is entitled to his 
share ijmalee with the other sgarcholders ; 
but he desides against the plaintit, on the 
ground, that he had not been able to prove 
that he had*ever been dispossessed after 
getting possession. He would have given 
him a deglaration of his title, had cthe plaint 
not set forth possession and dispcssession, 
and that not being proved, the Judge held 
that he could not decree to\the plaintiff 
the joint possession sought Tor N 


Several objections are taken in appeal ; 
but it will be unnecessary to notice more 
than the first, as we are of opinion that, on 
the facts found by the Judge ond not 
disputed by the other side in cross-appeal, 
the plaintiff was entitled to a decree de- 
elaring him a joint “sharer with the de- 
fendants. : 


It is admitted by the Lower Court, that 
the plaintiffs purchased shares in a joint 
property, and that they held possession of 
those lands, although the-Judge thiaks that 
they did so separately, not being at the time 
aware of their ijmalee rights. If this be 
so, then, as they are not in joint possession 
now, it follows from the Judges own 
showing thag they must have been dis- 
possessed. It matters not, ‘what position 
they considered themselves to have cecupied 
originally" whilst in possession. It is held 
to be proved thatthey were in possession, 
and therefore they are entitled, if they can 
establish their right, to recover possession ; 
whether that possession were oMginally joint 
or separate does not affect the questien, and 
their right to the former kind of possession 
has been now jff@ially determined and rot 
denied by¥abpir opponents. , 


We think, therefore, that taking the case 
as the Judge has himself put it, th appel- 
lapt is entitled to a degree affirming his 
possession jolut with the other shareQolders, 
and we amend the Lower Court’s decisi®n 
accordingly. 

e 

Baboo Kishen Kishore Ghose has ap- 
peareden the part of Government for costs, 
on the ground that Government, had long 
ago withdrawn if claim and ‘hal com- 
promised with ethe plaintiff, and had been 
unnecessarily made a respondent in this 
appeal. me š 


The plaintiff's vakee™ admits that this 
was {jie case, and costs will accordingly be 
allowed-to Government. ' 


e. | r) ` 
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Present: s` 


and 


d 
The Hon’ble W. 8.”Soyfi-Karr 
A. G. Macpherson, Vudges. 


Limitation — Onus— Lakheraj — Re- f 


n sumption. zi 


Case No. 1087 of 1867. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
16th February 1867, affirming a decision 
passed by the Officiating Additional 
Principal Sudder Ameen of that Dis- 
trict, dated the 25th June 1866. 


Beharee Lall Roy (Defendant) Appellant, 
versus 


Kaleo Doss Chunder (Plaintiff) Respondent. 
Baboo Romanath Bose for Appellant. 


Baboos Onookool Chunder Mookerjee 
and Otool Chunder Mookerjee for 
Respondent. 


The Lower Appellate Court was not tgi to take 
up the plea of ‘limitation which was raised before it 
for the first time on remand and after the litigation had 


been proceeding for a protracted period, when it did not* 


appear from the pleadings that limitation arose in the 
v 
case. 


* The onus, in a case in which the plaintiffyis an ordi- 
nary zemindar, suing to assess lands which he asserts. 
to have been illegally usurped or alienated by a de- 
fengant lakherajdar subsequent to the Permanent Settle- 
ment, rests on the plaintjft p s 


Seton-Karr, Js—T Wo points are MEEA 
thłs special sppeal. ‘The first á that the 
Judge was bound to dispose of'the plea of 
limitation, and th8*sectnd is that the onus 
of proof has been*misplaced. 


Qn the fist point, it is to be Noticed that 


-| the plea of limitation „waf raised for the 


first time before the Jgidge, after tha ense 
had been remanded, and when the ljigution 
had been proceeding for nearly five years. 


(t 


(4 


“of other cases. 
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‘The special appellant is unoble to show 
that the poiat of limitation did at all arise 
on the pleadings, or on any thing on. the 
papers, and“therefore, we think that, in 
this case, the fudge was not bound to take 
up what appear\ to be a mere effort, at the 
last moment, to put the plaintiff out of 
Court. 


On the first point, the special appeal is 
unten®tble, 


e 

But, on the second point, ‘namely that 
the onus has been*misplaced, we think that 
the Lower Courts have not correctly applied 
or interpreted the decision on which they 
rely (Nubo Kishen Mookerjee versus Pro- 
mothonath Ghose and others) decided on the 
13th of March 1866, and reported in. V 
Weekly Reporter, page 148, Civil Rulings.- 

In that case, a lakherajdar, being ousted 
by the zemindar, sued for recovery ; and the 
learned Judges held that, as the lakherajdar 
had been a putneedar of the village in which 
the lakheraj] lands were situated, he had 
peculiar opportunities of showing that they 
were rent-free, and was bound accordingly 
to start his case. 


But in the instance before us, the plaintiff 
is an ordinary zemindar, suing to assess 
lands which he asserts to have been illegally 
usurped or alienated by the defendant subse- 
quent to the Permanent Settlement. There 
is nothing, therefore, that we can see, to take 
the case out of the broad rule laid down 
in the cage of Khelat Chunder Ghose versus 
Poorno under Roy and others (Weekly 
Reporter, Volume II, page 258, Civil Rul- 
ings) and repeatedly acted on in scores 
In this view, the Judge 
has decreed the case on a misplacement of 
the onus, and the case must be sent back to 
him in order that he may first call on the 
plaintiffesBecial respondent, to show that 
the lands had at any time paid rent since 
the Decennjal Settlement ; and if the plaint- 
iff succeeds in starting a case in this ae- 
swect, he will, as in,all ofher cases, then be 


i ue to, go inko the points raised by 
the TAN o a 3 


Macpheron, J.—Theresis nothing on th 
record to show that this suit is barred, by 
limitation, and theréfore E would decide 
the first point taken in special appeal 
against the pppellånt. 


Leoncur in tfinkjpg that the” onus ‘has 
been wrongly laid gn the defendant, and 
that thecase ought to be remanded in con- 
sequemce. 
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he 22ud 
ry Present: 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Jagiges. 


Jurisdiction—Clause 4 Section23 Act 
X. 1859—Syit for arrears,of rent 
against surety—Remission by Naib 
—Sanction by zemindar. 


Case No J174 of 1867 under Act X 
“of 1859, 


Special Appeal from a decision passed 
by the Judge of Rajshuhye, dated the 
27th February 1867, modifying a decision 
passed by the Deputy Collector of that 
District, dated the 31st August*1866. 


Bhoobun Mohun abias Prolad Sandyal 
(one of the Defendants) Appellant, 


VETSUS 
Bhubo Soonduree Debia Chowdhrain 
(Plaintiff) and others (Defendants) 
Respondents, f 7 


Baboos Sreenath Doss and Otool Chunder 
Mookerjee for Appellant. 


Baboos Annoda Pershad Banerjee and 
Chunder Madhub Ghose for Respondents. 


A suit for arrears of rent under Clause 4 Section 23 
Act X. 1859 may be entertained by the Cettestor both 
@gainst the lessee who was made originally liable and 
against the surety who woulgbe liable on the default 
of the lessee. 


A remission of rent by a Naib who is shortly after- 
wards dismissed grom office, requires the sanction of the 
zemindar. $ 


s 
Seton-Karr, J—Tauis appeal is preferred 
ageinst a decision for a cogs¥erableamount 
of rent, not by the lessee who wage of the 
defendants, but by the surety. 


The first point taken is that the action 
will*not fie against the surety in this cage, 
and that any suit® against himeought to be 
gauea in the Civil Court, and not in that 
of the Collector. But we think this objec- 
tion unteugple. The suit to all intents and 
purposes may be termed a suit under Clause 
4 Section 23 of Act X of 1859, beigg one 
for arrears due on account of rent, and, as 
such, it may fairly be entertained both 
against the lessee who was aade originally 
liable, and against the surety who would be 
liable on the defaplt of the lessee. 


This is the view éaken by a Bench of three 
Judges of the late Sudder Court in a case 
decided of the 28th of June 1962 (Sider 


° 8 fos 





Decisions, page 297) in the cus#Bf Kumar- 
roonissa Begum, which ig on all fours with 
the present 5 and we see no réson for not 
following*the rule therein laid down. 
ee 

The next objection taken is that the Judge 
was wrong in not allowing the defondunt 
remission , efor some nds waich had 
dilnviated. But we see nothing legally 
erroneous in the decision of the Jadge, “who 
held that a remission by a Wats, who was 
shortly afterwards dismissed from his office, 
required the sanction of the zemindar, 
which sanction was not given. 


The third and Inst objection taken is that 
the defendant should have had credit for a 
sum of ‘rupees 137, deposited when he took 
the lease, and for rupees 14 spent cu account 
of zemindaree -dak. ‘There is, however, 
nothing to show that these points, on which 
the first Court held that no proof had been 


adduced, were really pressed on tha notice of 


the Judge. 


The * Judge first recounts the points on 
which issues were tuken, and then proceeds 
on an appeal before him by both parties, to 
decide them seriatim. 


We affirm his decision, and dismiss this 
appeal with costs and interest. 


oi, ` 


The 25th Novembets 1867. 


e 
Present : 
e nad ~a d 


The Hon’ble H. V? Bayley and 


J. B. Phear, Judges. 5 


be e 
Evidence—Onus probandi—Rlea of 


minority. > 


e 
. Case No. 878 of 1867. 
° 
Special Appeal from a decision passed by 
iy. S. DaCosta, Sudder 
Ameen of Maunbhoom, dated the 28th 


Principal 
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i 
of that District, dated the 20th. February 
1866. 


é 
(d 
Radha Kisto Singh ‘Deof( Defendant) 
Appellant, 
° versus s 


Gudadhur Banerjee aud others (Plaintiffs) 


Respondents. 
= 


Baboos Bama Churn Banerjee and Umbika 
Churn Banerjee for Appellant, 


Baboo Sham Lall Mitter for Respondents. 


Ina suit to recover possession of land claimed by 
virtue of a sunnud from a Rajah, in which plaintiff gave 
prima facie evidence of the authenticity of the sunnud 
and subpoenaed the Rajah to prove it; it was 

HELD, tbat the Lower Court did very right in consi- 
dering plaintiff's testimony to be strengthened by 
defendant (Rajah’s) refusal to come into Court with 
his own story; and that the onus lay on the Rajah to 
rebut the plaintiff's evidence or to prove minority or 


other personal disqualification. ` 


Phear, J.—Tus plaintiff ip in this suit 
sought to recover possession of fiain land, 
to which he claimed to be entitled by virtue 
of a sunnud from the Rajah defendant, and 
from which he alleged he had been oustetl 
by the second deferdant acting in collusion 
with the Rajah, The plaintiff "himself gnve 
prima facie evidence of the authenticity of 
suunud, and he alsó subpognaed tho 
Rajah himself as a witness to prove it. 
The Rajah did not appear and gave no valid 
qxcuse for not doing so. Both the Lower 
Courts decreed in fav or of the plaintiff. g 


It appears that onf of the - @bjecotigns 
raised by the plenrdħhgs of the defendants 
“vas, that, if the Rajah ever executed 
the sunnud, he Was a minor at the time 
of doing so. ™ 


The Rajah alone appeals specially to this 
Court, and he puts forward twagrounds :— 


“Isi—He says that theeLower “Appellate 


rane ‘sjon | Court threw the burdgn of proving minori- 
Jennary LEC: affeming a> decion ty on the defendante snd thereby ggmmitted 
passed by Moulvie Abdoollalg Moonsiff | an error in law. Na 
e ' D 7 
. e ` 
i L) 6 K e 
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2nd.—That the plaintiff ought to bave 
come into Court prepared to prove ‘the ge- 
nuineness of tye sunnud on which he relied, 
and that the Goprt ought not to have given 
him avy navnlbege” by exercising in his 
favor the disceret®n given to it by Section 
170 of Act VIII of 1859. 


Baking the second objection first, it seems 
to us taut the plaintiff in this case did all 
that could be reasonably expected of him, 
and that the Lower Court was very right 
in considering his festimony to be strength- 
ened by the refus® of the defendant to 
come into Court with his own story. The 
existence of some evideuce in support of 
the plaintifi’s claim entirely distinguishes 
this case from that reported in Marshall, 
568, 


As to the first objection, we thiuk that 
after the plaintiff had given, (as he in fact 
gave) prima facie evidence of the document 
in question having been exécuted by the 
defendant, it did lie upou the latter to show 
some reason why it should not be binding 
on him, ż¿. e. the onus lay on him to rebut 
the plaintiffs evidence, or to prove miuority 
or some other personal disqualification. 


We, therefore, overrule both objections to 
the decree of the Court below, and dismiss 
the appeal with costs. 





The 25th November 1867. 


Present : 


The Hon'ble H. V. Bayley and J. B. Phear, 
` Judges. 


Lakgeraj—Onus probandi. 
e 


` Case No.. 789 gf 1867. 


e 

Speotal Appeal from £ decision passed by 
Mr. 8. "DaCosta, Principal Sudder 
Ameen of Maunbhoom,,dated the 22nd 
January 1867, reversing a decision pass- 
ed by* Baboom Nund Cooma? Sircar, 
Moonsiff of Chatney dated the 28th Febru- 


ar Bee. 
Y 





Ram So&dur 
(Defendants) Appellants 


versus . 
Ramessur Acharjee and others Plaintiffs) 
Respondents. 


Baboo Tssur Ghunder Chuckerbatty 
for Appellants. 


Baboo Kalee Prosunno Dutt 


or Respondents. 

The Full Bench decision ruling that before a plaint- 
iff can resume lakheraj lands he must first prove 
he has collected mal rents and defendant need not 
first prove his lahkheraj title, not applicable to the pre- 
sent case in which it was proved that pluintiif collect- 
ed mal rents from the time the land was capable of 
bearing any. = 

Bayley, J.—Ws thipk this special appeal 
must be dismissed. ; 


The main grounds taken are these :— 


(1.) The onus of proving his lakheraj 
title has been wrongly put on defendant, 

(2.) That the plaintiff was specitlly re- 
stricted by the terms of his lease from inter- 
fering with lakheraj lands, 

(3.) That the remand order by the 
Lower Appellate Court to try the power 
of the plaintiff to resume und th® possession 
of defendant was improper, 

The first ground is uot tenable.om& Full 
Bench decision certaiuly rules that, before a 


„| plaintiff can resume lukhd®j lands which he 


ulleges to be mal, he must first prove he has 
collected mal yeuts, aud defendant need not 
first proye his lakheraj title. But in this 
case, it is most clearly found as a fact below 
thag plaintiffs witnesses gswoblished that 
plaintiff collected mal rents from ghe time 
the land was capable of bearing any. There 
is a clumsy reference to defendant's being 
required p prove his title, and that defend- 
ant’s sunnud was shewn (but by plaintifs 
witnesses) to be false; but the decision is 
re@ly based on proof being given by plaint- 
iff which was requisite for him to give, 

On tite second plea, we observe that, the 
lease only restricts plaintiff from intepfering 
with valid and recognized lakheraj grants, 
and does u8t stipulate tht all alleged la- 
kheraj is to be rent-free in thg estate. 


The remand order discloses, in our opinion, 
no illegality in itgelf, nor are we shewn that 
it was illegal. ° 

*On the whole, then, we dismiss this spe- 
cial appea® With costs. ` . 

. 

' e Il eœ 
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The 25th November 1 
o Present : t- 
The Hon’ble G. Loch, L. 8. Jackson and 
C. P. Hobhouse, Judges. ` 
Procedure—Opinion ultra vires—Will 


of a Hindoo — Mitackshara Law— 
Right of son to ancestyal property 


Case No. 552 ‘of 1866. 





Application for review of judgment passed 
by the Hon'ble Justices C. B. Trevor, 
C. Steer and E. Jackson, on the 26th 
September 1866, in Regular Apveal No. 
249 of 1864,* 


Sudanund Mohapattub (Plaintiff) Appellant, 
Petitioner, 


Versus 


Soorjo Monee Debee, widow of Bonomalee 
Mohapattur, (Defendant) Respondent, 
Opposite party. - 3 


Mr. R. V. Doyne and Baboos Onookool 


Chunder Mookerjee, Mohendro Lall 
Shome and Tarucknath Sein zor Peti- 
tioner. è 


Mr. J. Cochrane and Baboos Unnoda Per- 
shadeBanerjee, Chunder Madhzb Ghose 
and Mohesh Chunder Chowdhry for OR 
posite party. œ 


Notwithstanding that a Division Bench of the High 
Court, on appeal, in 1863, gave its @pinion on certain 
points in a previous suit between the same parties, the 
High Court, on the present appeal, held thatthe parties 
were entitled to the Court's opinion on the same points, 
as they pointed o@ gat these points did not ari in 
the previegs suit (which was brought for an object differ- 
ent to tha Asv hich the presente suit was instituted), 
and the opinion of the Court in 1863 was therefore 
ullra vires and did not conclude the parties. 


In this country, theroare no formalities et> ba gone 
tkrough in order to the constitution of a valid will 
and all that 43 required is, that the intention of the 
testator should be ascertained in whatever wey i? may 
be ascertained, whether by word of mouth or in WNt- 
ing, clearly and unmistakeably. , 


A son under the Mitackshara law is entided jajutly with 
his fether from the moment of his birth, or, ix this case 
of his adoption; to ancestral estate, and also tc the pro- 
fits accPuing after his birth. 

Hobhouse, J— ar material facts of this 
case are as follpws :— 

One Chucker Dhur Doss, the sole owner 
of a large family propeSy governed by 
the Mitackshara doctrfes, adopted tyo 
sons, first, (in 1823) the plaintiff _2bpellant, 

* See 6 Weekly Reporter, Civil Rulings, p, 256, 

e 
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Sudanund, tnd, secondly, in, 1825, 
Bonomalee, ħow deceased, the husband of 
the principal defendant resp@ndent, Soorjo 
Monee. = E 


Then, on the 5th of ‘nf 1849, Chucker 
Dhur made a will to this effect, vis, he gave 
9 annas of his ancestral and self-acquired 
immoveable property to Sudanund and 7 
annas to Bonomalee, and he divided his 


one 


moveable property into equal shares be- 


tween the two. 


e 

And the will wert on to declare that 
the testator’s property was, the will not- 
withstanding, to remain at his absolute 
disposal during his life-time and that if 
either of the sons disputed or did any 
thing contrary to it, then that son was to 
forfeit his share of the property devised, 
and the other son was to take the whole 
of it. 

On the 7th May 1857, Sudanund left his 
father’s house, and, onthe 22nd May 1857, 
he prayed the authorities for protection 
against his father’s violence ;-and thereafter, 
on the 27th July 1857, Chucker Dhur filed 
a petition in the Judge’s Court and another 


in the office of the Magistrate and Collector. 


of the District, setting forth the will; alleg- 
ing that Sudanund had forfeited the status 
of ason; declaring that under the terms of 
the will he had repudiated and disinherited 
Sudanund and that Bonomalee was entitled 
to the whole property, moveable and im- 
moveable; and praying the Couyp to take 
notice of the fact of such rep@fiation and 
of Sudanund having no right to the estates 
covered by the will; and winding up by 
saying, that he retained the power to dis- 
pose abolutely of all ‘properties covered by 
the will and of whatever properties he 
had acquired or might hereaftgr acquire 
(sewaee) “besides or in addition? to” the 
properties covered by the will. 


K : 
eSudanund filed an answer to this petition 
denyjng Chucker.Dhur's right to deprifo 


‘him of the status of. ason, nud 


there u 
Chucker Dhur rejoindt, 17th January bc) 
thd, after reciting his right repudiate 
Sudanund, declared that he had done so, 
and had under “fe terms of the will con- 
stituted Bonomal&e malik of the 16 annas. 

Chucker Dhur presenfet his petition in 
perso, and requested that jt and ehè pre- 
vious petition of July 1857 might be filed 
in Court with the wills 

On the 14th January 1859, StYanund 
filed a suit’ against Chucker Dhur and 


A 


bd , 
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Bonomalee. In this he recited the family 
history and di8putes up to the time of the 
petition of 17t) January 1858 ; he contest- 
ed the right ef Chucker Dhur to adopt 
the second son\ Bonomalee during his, 
(Chucker Dhur’s} life-time; he alleged 
himself to be the sole heir of Chucker 
Dhur by right of adoption, and he prayed :— 

1s%. That the will and what he calted 
the fal and fraudulent petitions might 
-be set aside. 


2nd. That Chudker, Dhur’s repudiation 
of himself and adoptitn of Bonomalee might 
be annulled, and i 


8rdly. That maintenance from the 28rd 
May 1857, tho date of his dismissal from 
Chucker Dhur’s mansion, to the date of 
Chucker Dhur’s déath, whenever that might 
occur, might be awarded to him. 


On the 18th March 1869, Chucker Dhur 
and Bonomalee replied, alleging the facts of 
the repudiation of Sudanund and of the 
adoption of Bonomalee and of the notifica- 
tion thereof to the Courts, and pleading 
justification for the same and adding that 
the so-called self-acquired zemindaries were 
not acquired out of the profits of Chucker 
Dhur’s ancestral estates, but were acquired 
by private means of Chucker Dhur of a 
nature specified. f 


Sudanund rejoined to this, that Chucker 
Dhur had acquired no estates out of private 
funds, or otherwise than out of the profits of 
ancestral Nis, but that he did not sue to’ 
recover any estates, but only to be declared 
the legal heir of Chucker Dhur and to 
obtain maintenance. 


The igsues material to this case, that were 
laid down were these :— iJ 


sé. Could Chucker Dhur repudiate 
Sutanund ? 


2nd. Was the will admitted by plaint- 
if? . Š 

Ad. Could Chucker Dhyr, and did He 
adopt Bongmalee, and. could two sons be 
nda P 2 $ 

4th. 
nance ? 2 oa x 

The Court of first instgnce held on the 
first issue that Chucker Dhur’s repudiation 
of Sudanundewes valid in law; on the 
second isse, that ghe will was consented i 
and was just and epréper ; and on the 3rd 
issue that Chucker Dhuft had power to adopt 
two son@™anud the Court then, on the 6th 
of Marc 1860, dismissed Sudanund’s suit. 


Wasudanund entigled to mainte- 
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An appef\ was “madeo to the High Court, 
and pending the hearing of this,sviz., on 
the 17th Augkst 1861, Chucker Dhur died 
and the appeal proceeded between Sudanund 
and Bonomalee. ° 
In appeal, Chucker Dhur having died in 
: e interim, the, ques- 

tion of maintenance was 

dropped, and on the 28th 

February 1863 a Divi- 
is Court decided the appeal 


Justices Canfpbell 
and Pundit, page 317, 
pall. a 


sion Bench of 
as follows: 


They held, on the questions material to 
this appeal, first, that the adoption of 
Bonomalee was void ; secondly, that Suda- 
nund was entitled to the status ofa son, 
“the declarations published by’ the father 
“ whereby he cast off the son and professed 
“to deprive him of that status being illegal ;” 
thirdly, that the will and the petitions 
were inofficious and inoperative so far as 
they professed to deprive Sudanund of his 
right to succeed to “the whole ancestral 
immoveable property held” by Odhucker 
Dhur, but not “as regards all other pro- 
perty ;” and lastly, that by “ancestral im- 
moveable property” was meant “only that 
“ actually inherited from ancestors and not 
“that which had been acquired or,recovered 
“even though it might have been acquired 
“ from the income of ancestral property.” 

On the 23rd November 1868, Sudanund 
brought the suit now in reglar appeal be- 
fore us. i 

In the plaint, Sudanund sets forth certain 
moveable gnd immoveable properties ; alleges 


: that these are all his by ancestral right ; 


that dis title to possession Phereof accrued 
on the death of his father ea in 
August 1861; and that Bonomafée up to 
the time when he died in October 1868, had 
been, and RBonomalee’s widow, the defendant, 
was still keeping hi out of possession, aude 
so that in. right of inheritance Ho claimed 
pos@ssion of the immoveable properties with 
mesne profits and of the moveable pro- 
perties ow thetr value. , 

On comparing this plaint with Sudanynd’s 
written statement, it is clear that he intend- 
ed to claim &nd did claim %s heir-at-law to 
Chucker Dhur the whole of the properties 
left by Chucker Dhur, except the 7 annas 
of the self-acquired immoveable’ property 
(whether that property was acquired out of 
thee profits of ancestral property or other- 
wise) and tke 8 annas of the moveable pgo- 
perty specified in the will. ° 


: aw 
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The defendant filed a amegas of the an- 
cestral immoveable property¥to which she 
admitted*that Sudanund was entitled, but 
claimed the whole of the rest o? the pro- 
perty in suit as having been conveyed to her 
late husband Bonomalee under,the will of 
Chucker Dhur, as interpreted, spe maintain- 
ed, by the High Court in its decision of 
1863. 


The issues, material to Ns appeal, laid 
down by the Court below were :— 


First.—Of the properties ir dispute, 
which are the ancestral and which the self- 
acquired properties of Chucker Daur, and 


Secondly.—Whether or not tLe plaintiff 
is entitled to the properties, real and per- 
sonal, acquired by Chucker Dhur ? 


On these issues, the Court below seems 
to have held, partly on the strength of the 
High Court’s decision of 1863 and partly 
on its own view of the evidence on record, 
that Banomalee was entitled, uniter devise 
from Chucker Dhur, to the whole of the 
self-acquired immoveable propery and to 
the whole of the moveable property of 
Chucker Dhur, and then the Cours went on 
to determige what was the self-acyuired and 
and what was the ancestral immoveable 
prope. of Chucker Dhur, and decreed 
possésston of this latter property only go 
Sudanund, appellgnt before this Court. 


There is no appeal before this Court in 
the matter of the moveablaproperty ; but 
in the matter of the immoveable, property, 
it is contended that the appellant 1s entitled 
to tha wholeefit, less only the 7 anngs of 
selfacaqi ed immovenble property covered 
by the will of Chucker Dfiur. ; 


Mr. Cochrane, for respondent contends, 
that this point has already been fletermined 
adversely to appellant by the dacisiqn of 
the Division Bench of this Court cf*the @gth 
February 18638. 


The words used by the Division Bench 
are these, —“ We declare that the „will and 
the petitions sought to be set asids, are in- 
officious and inop@ative so far a8 they pro- 
fess to deprivg the plaintiff (Sudanund) of 
his right to succeed to the whole ancestral 
immoveable property held by Chusker Dass 
(Chucker Dhur). But as®regards all other 
property, seeing that Cfucker Dass was pn- 
titled to do as he chose, ang ghgse to dis- 
inherit hisson, we cannot interfere and in so 
far digmiss the prayer of the plaint fi” 
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There canpot, I think, be afy doubt but 
that the effect of these words was to find 
that Sudanund was entitled tg nothing more 
than “ the whole ancestral simmoveable pro- 
perty”? held by Chuckerf Dhur, but Mr. 
Doyne for appellant contends, that this find- 
ing was “ullra vires,” and that his client 
is entitled now toa decision of this Gourt 
on the effect of the will and the petitéons. 


: I think that this contention is sound.— 
I observe that the real object of the suit of 
1859 was not to dedlays how far the will 
and the petitions were officious and opera- 
‘tive, but only to declare that Sudanund had 
the status of an only son; that the will and 
the petitions setting up another son, Bono“ 
malee, did not affect that status ; and that 
Sudanund, having such status, was entitled 
fo maintenance during his father’s life- 
time. 


These were clearly the only points put in 
issue, and these, looking to the Court’s remarks 
at page 319 of their judgment, were at one 
time so considered to be the only points in 
issue; and when the Court went further 
and determined how far the will and the 
petitions were officious and operative and 
how far they were not, it determined a matter 
which was not legitimately before it; aud on 
that matter therefore appellant is entitled, 
I think, to the judgment of this Court. 


The questions, then, before us seem to be, 
first, whether the will stands alone, or is to 
be read by the light of the peti 
acts of Chucker Dhur ; and secondly, whe- 
ther if the will be so read, the whole of 
Chucker Dhur’s self-acquired property wis 
or was not conveyed by him to Bonomalee ? 

In this country, there are no formalities 
to be gone through in order to the coustitu- 
tion of a valid will, and all thét ¢s requtr- 
ed is, that the intention of the testator 
should be ascertained in whatever way it 
fay be ascertained, whether by word of 
moudh or in writiag, clearly and unmistafe- 


-. -f 
ably. ` & . p 
e And in this chse there cannot, think, bo 
a doubt of the intention of the testator. 


‘He begins b¥ ad®pting Sudanund, and 
then he adopts’ Bonomalee. He believes 
that they are both legtlky. his sons. He 
divides his property in. yery nearly equal 
proportion between ehem, giving a little 
More, as was nafura, to the first adopted. 
But his whole anxiety is that hence Hae! 
he had to devise should remain unffiistake- 
ably and without contest with the persta 


sand the 


— 
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or persons of his election. Therefore to |“ porty” dN 


make assurances doubly sure, ‘as he thinks, 
he distinctly Seclares that he retains sole 
disposal of the*property during his life-time ; 
and that, if eititer of his sons should dis- 
pute this his pa¥ticular distribution of it, 
then that that son should forfeit his share, 
and the 16 annas of the estate should go 
to the gther son. 


Then exactly that Caen occhrred 
which the testafor had contemplated. 
Sudanund, the first dopted son, disputed 
his father’s disposition of the property, and, 
this being so, the father, in July 1857, 
called upon the Courts to take notice that 
in the terms of his will (¢. e. his intention) 
he had disinherited and disowned Sudanund, 
and that Sudanund had no title to his 
estate. 


And again in January 1858, Chucker 
Dhur still more publicly notified the same 
intention, stating that Sudanund had for- 
feited his rights, and that he, Chucker Dhur, 
had confirmed Bonomalee ; and that there 
might be no doubt of his -intentions, 
Chucker Dhur himself appeared before the 
Court with this last petition in the most 
public and solemn manner, and prayed that 
it and the petition of July 1857 might be 
filed with his will, and with his will they 
were accordingly so filed. 


And, finally, in his reply of the 13th 
March 1859, to the suit then instituted by 
Sudanun set aside the will, Chucker 
Dhur distinctly talks of Bonomalee as the 
person who, after his decease, would be 
owner and heir of every thing. 


No doubt in the petitions Chucker Dhur 
did retain to himself the sole power of dis- 
posing of his estates during his life-time, 
but so he Wid in the will; but this was 
evidently by way of precautiononly, (and 
Sudanund’s gonduct after the will would 
have made him, Chucker Dhur, doubly 
catious) ; and at the most ghis expressiqn of | o 
the retengion of the*-pewer of disposing of 
his Oe te was merg surplusage, for as a 
matter of*dct Chucker Dhur could ‘o 
course, at any time of his life, have ag 
a fresh disposition of suci Property as he 
had it in his power to dispos6 of. 


Reading, ter, *Chucker Dhur’s will his 
petitions, Ris actseand his pleadingg#in Court 
together, I have noe ddubt that he did suffi- 
ciently express his itfterftion, in the words 
of the laffhed Judges in the case of 1863, to 
deprive Su udanund “of all right to the pro- 


{ . 
ould ‘add to any property he ‘°, 


had) “ so fam as he could ae him,-and 
“ to give it to Bonomalee.” 


I hold, then, that appellant is aot entitled 
to any immoveable property: of which 
Chucker Dhur could by will deprive him, 
a. e. to any delf-acquired immoveable property 
of Chucker’ Dhur, whether such was ac- 
quired before the execution of the will or 
after it, 

Mr. Doyne then ‘urges for the appellant, 
that the principle upon which the, Court 
below has determined what is self-acquired 


‘and what is ancestral immovenble property 


is erroneous, and contends that ancestral 
property is not alone that which is derived 
directly from ancestors, but also that which 
is acquired out of the proceeds of property 
derived from ancestors. 


Mr. Cochrane, on the other hand, con- 
tends for the respondent, that this point has 
been already determined by the Division 
Bench in 1863, at page 320 of Mice judg: 
ment. 


No doubt this is so ; but for the reasons 
I have given above, I am of opinion that 
the judgment of 1863 was on this point also 
ultra vires, and that appellant iu entitled 
to our judgment upon it. 


The learned Judges, in TA - Jaid it 
down that “ by the Mitackshara Lawempplica- 
“able to the case, the son had a vested right 
“ of inheritance in the an@@stral immoveable 
“ property, but that as the income was the 
‘* property of ghe tenant for life, so ancest- 
“ral property was only that actually in- 
“herited from ancestors, and not that 
“ acquired or recovered fromthe income of 
“ the ancestral property.” 


» With great respect, I think that there is 
in this very thesis a position which shows 
the thesis æ be’ untenable ; for if, as I hold 
to be truly the case, the son gunder thé 
ey cashara doctrine, has, from the imoment 
is birth, a vested right in ancestral pro- 
S it seems to me to follow that the 
father hdS not that dominion over thein- 
come of ancestral property which the Igarn- 
ed Judges would assign to him. 


The true *position of thè Mitackshara son 
is that which has been conclusgvely assigned 
to him by the Full Bench ruling of the 
7th June 1867, page 15 et seg, Weekly 
Reporter, Volume VJII. 

Under that ruling, it seems to me that 
the MistacRshaPa son is entitled equélly 
with his father - well to the profits of 
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:° ‘ancestral property as to the pperty itself [and in fact*’ postponed until,the father’s 


from the fooment (in this casey of his adop- 
tion ; and so, in his case, that is equally 
ancestral property which has been acquired 
out of the Proceeds of such- property, with 
that actually inherited from ancestors, 


It is en this principle ébat I would de- 
termine what is ancestral and what self- 
acquired property’ in this gase; and inas- 
much as the Court below fas datermined 
this point upon a different principle, 
and there is not on, the record evidence 
sufficient to enable us to determine the point 
on what I think to be the right principle, 
I would remand, or rather as my brother 
Jackson suggests, refer the case for enquiry 
and determination on this point. : 


Loch, J.—I conew. 


Jackson, J.—I concur in the view taken 
by my Colleagues as to the effect to be given 
to the previous decision of this Cocrt in Su- 
ToT case, reported in Marskall, page 
817. 


e 
It is necessary to consider what the object 
and scope of the suit then before the Court 
were, and to hold the decision binding upon 
the parties as far as it gave or witLheld any 
relief actually sought, and no further. 


When that suit was commenced, the fa- 
ther of Sudanund was living: ha alleged 
himseff"¥o have adopted a ‘second son, 
have repudiated Sydanund, and made the 
second son so adopted his heir and saccessor. 


Sudanund consequently sued to cet aside 
such alleged repudiation ; id’ have the pre- 
tended adoption declared invalid ; ahd to ob- 
tain the maintenance which his father with- 
held ; "ihe so-caled will and petitions were 
impeached @s claiming a right on the father’s 
part to do the acts complained of; and the 
‘Court was asked to decide as to the exisfence 
of such right, . : 

The plaint did not call for posssssien of 
any portion of the father’s property, nor Wid 
the view then taken of the MitacksLara Jaw 
by the Courts of these provinces, eacourage 
any ‘such claim in the life-time of tho father. 


Nor could it have served any usezul pur- 
pose to seek from £ Court of justfee a con- 
sideration of jhe validity of testamentary 
dispositions which the testator mig] t (as he 
emphatically declared) at any time defent, 
by acts of alienation in Nig life-time and 
which he might also chaħge by a fresh will. 


Adl questions as to the dev@lutien of pro- 
perty in tif father’s hands were necessarily 
. 1 e \ an 

. l ` 


issues really raised ; and 


death. $ 


The Court, in 1863, in the? outset of the 
judgment proposed to itself for decision the 
ix, following the 
arguments of Counsel, the Figa afterwards 
went on to decide issues not regularly raised 
in the suit, it seems. to me that the paréies 
were not thereby concluded, and thgt the 
plaintiff is entitled to ask us now for a de- 
cision upon the points which now for the 
first time there is real decasion to deter- 
mine. f s : 
In any opinion, the points which so arise 
are two: ` 
I. Did Chucker Dhur make any disposi- 
tion of his property to take effect after his 
death ; if so, how and when ? 


II. Whether, under such disposition, Bo- 
nomalee was entitled to retain possession of 
the whole of Chucker Dhur’s self-acquired 
property. 

It is clear to me that Chucker Dhur did, 
so far as he could, make such disposition of 
his property, and that his intentions are to 
be found in the so-called will which he depo- 
sited in the Judge’s Court in 1849. 


The petitions: afterwards put in do not, in 
my view of them, carry any fresh bequest; 
they merely explain, confirm, and put in 
force those provisions of the “will? which 
were intended to take effect in the occuring 
of the contingency of either soggcting in 
opposition to the wishes of the &ther. 


The language of those petitions is not, as 
it seems to me, that of a man giving somes 
thing beyond what he had already given, 
but rather that of one ratifying and efapha- 
sizing that gift. 


It may be observed that Sudarfind hat 
not in the first instance brought’ himself 
within the express provisions%f the will, 
Which declared him subject to APIE 
in case of contr&ventign of the fathefs 
wishes. He at firs Was merely@ghanged 
with vicious and disrespectful congucty and 
it was not until the filing of his“tounter-pe- 
tition setting the father’s dispositions at 
nought, that hg was declared to have 
brought himself within the deprivation 
clauses as well as within “tlree general rules 
of? Hindoo law applicable to the case of 
a son disavowing the @uthority of a father. 


I read the two pététfons; therefore, rather 
as throwing light on the construction}Yf the 
will, and æ indicating the intention of the 


A; 
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testator to aet upon certain provisións of it, | ing him, Na not lost the statys of a son, a 
than as modi ing its terms or conveying |and BonowWalee having been unlawfully 
any thing adq tional. ‘adopted had never acquired it. ° « 


Now as to the meaning of the will itself,| And the utmost effect of Chficker Dhur’s . 4 
there has been sme discussion as to the in- | will which is now contended for, is that they 
ference to be drawn from the mention) give to Bonomalee such property of his as i 
therein of certain properties by name. was under.his absolute dominion. ° 


The truth seems to me to be simply’ that And the efficacy of the will to this extent 
ChucKer Dhur in making this “ will,? was| is not dispuyed by the appellant, and it 
not giving specified property to Bono-| may be said to be,further agreed that what- 
malee aud makingeSudanund residuary lega- | ever is ancestral property is without, and 
tee. He was simply dividing the property | whatever is the independently acquired pro- . 
between the two, and for convenience sake | property of the testator falls within, this 
he annexed a schedule of that property as it | categony ; and the question is in fact narrow- 
then stood. ‘ed to this, namely, whether property acquired 
by the exertions of the testatorefrom the 
profits of ancestral estate can be called in- 
dependently acquired.e 


Nothing in that will prevented either 
Bonomalee or Sudanund from taking shares 
in property subsequently acquired; and in Sept ; : 
fno iu may bo gained from the langage | Mt, Cochrane maintains that this quostion 
of the petition, that but for the renun- cen, <A TORCY. p 


ciation of Sudanund they would have been eed Leelee See T gave the ai 
intended by the testator to take such | ° san Potea ore Genles our competency 
property according to the shares defined. to Ea ay i aid. N A ETER 
From the will and petitions taken together, 7 a on which. will Ns 
it may, I think, be collected that Chucker| * “By the Mitackshara * 
Dhur tevin adopted, as he thought lawfally, | ¿18W applicable to the Hann m gp. an 
8 psea; a = Ə J» | “case, the son has a vest- of Marshall’s report 
two sons, assuming himself also to be in| “ed right of inheritance of the case. 
iti f aman having unrestric “in the ancestra! immove- x 
the hea z T oet ited i able property, and as the The obgious fallacy 
control over his estate, first made a prospec- | « question was raised be- contained in the rea- 
tive division of that estate between the two | “fore us, we must declare soning of this pass- 
supposed sons, accompanied by a declaration | „that the ancestral pro- Sve induces mno to 
; : f di : perty is only that actu- D7 
that either son, in case of disobedience, would | ! lly inherited from ances- believe that the learn- 
forfeit thg whole share assigned to him sub- | “tors, and not that which Judges who em- 
sequently Ader an authority which he arro- | i pas baen aogier onre ployed it, could not 
gated to himself, renounced one of such | «may have beenecquired have given the point 
sons, and also declared the forfeiture to have | “ from the income ofthe fot attentive Oi 
B incurred, and finally declared the other | (,2ncesttal: property; for <, : C 
Con- one UE ye : “ the incomeis the proper- sideration which 
son tg be heir to every thing which he, the | «tyeof the tenant of life +h wy * muste have 


r, possessed. “to do as he likes with it, cao 
sten tators PORES ` “On the other hand the bestowedgnghn it if 


i : t itin hi believed 
The testator died before any of those acts > “father has itin his power they had 
© ar 4 ‘ f if 
of his had undergone the definitive arbi- | « al goaniga and all per themselves to be de 


trament of the Courts of law. “ gonal- property. termining finali 
e 


e the -rigpts of tlfe 
A grave doubt seems to me to arise wh@- | parttes.- In any case, for the reasons which 
tr Chucker Dhur would have made or|I Mave already stated, I donot consider the 
map taipad these dispositions, if he had known | parties bound by the opinion. 
that his repudiation of”one and his adoptio As te th8 question itself, I consider the $ pa 
of the otha Pon were alike ynlawful, and that | law to have been settled by the Full Pench “* 
Bonomalee would be thus declared incapable | ruling referred to in the judgment of my 
of rendering him thoge spiritual benefits of | brother Hobhouse. In thés view of the law, r 
which the desire is present to the minds of|a son under the Mitackshara is entitled } r 
every orthodgx. Hihdoo and so largely influ- | jointly with his father, from the moment of <" 
ences his, conduc. e œ o | his birth, or, in this case, of his adoption, to > + 
>, ° : ; the ancestral est®e, and also to the profits a 
However this mye De, the result arrived thereof accruing afté& his birth and probably -- 
at after phe death of Checker Dhur was, that | ¢, any such progit accumulated and in hagdat ~ J 
in the jádgment of the High Court, Sudanund, | the time of Iris birth, though thiselatter point } 
_asthere was nó sufficient ground for depriv- | 18 not expressly decided, S , 
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e, Iamo? opinion, therefdre, tynt the de- 
fendant is not entitled to keep if from the 
heir any immoveable property which has not 
been acquired by Chucker Dhur other wise than 

- outof the ptefits of ancestral estate accruing 

since the adoption of Sudanund or in hand 
at the time of his adoption. This. will leave 
the defendant in possession of lands which 
he can show to have been acquired previous 
to the adoption of Sudanund , though out of 
profits of ancestral property. 


It is for the defendant to show-that such 

. property was so exceptionally acquired, and 

I agree that he should now have the oppor- 
tunity of doing so. 


But adyerting to the existing rules of Pro- 
cedure, I do not thiak there ought tc be a re- 
mand, but the defendant should have 2 certain 
time allowed him to offer evidence on this 
point in the Court below, such evidence to 
be returned to this Court under directions 
to be given in accordance with Sections 356 
and 357 of the Code. 


A remf{nd at this stage, besides being un- 
authorised by law, will, I am afraid only lead 
to a new appeal and to an indefinite prolonga- 
tion of the suit. 


emt he 26th November 1867. 


° 
&resent: 

The Hon’ble H. V. Bayley and J. B. Phear 
Judges. 


Plaintiff must support his owr. case, 
e e e` 


oe b y 7 
Case NoN of 1867 undeg Act X of 1859. 


Special Appeal from a decision passed by* 


ghe Judge of Hooghly, dated thf 1st 


March 1887, affirming a decision passes by 


the Deputy Collector of thaé Distr, 
dated the 29th August 1866. , 


Redha Jeebun Moostofee (Plaintifi) 
Agpellant, e 


o VETSUS 


Grees Chunder Roy and another (Defendants) | 


Respondenk. 


Baboo Poorno Chundeg Shome 
e C @ 
e for Appellant. ? ` 
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Baboo Anund Chunder Ghosal 
for Respondents. 

„A plaintiff who does not care to be posent to support 

his own case when he knows it is tried, gannot be allowed. 


to urge the plea that he had naepportunity of rebutting 
the defendant’s evidence. 


b 

Phear, J.—Tue plaintiff in this suit 
having had, as his pleader admits, fall 
notice of the day and place of trial, clfose 
to remain away. The defendant gav®"‘evi- 
dence* serving to prove the groundlessness 
of the plaintiff's claim, and the Judge dis- 
missed the suit, The plaintiff now appeals 
specially, saying that he had been summoned 
by the defendant to give evidence at the 
trial, but that the summons was not duly 
issued in consequence of the absence of cer- 
tain preliminaries. Under these circum- 
stances, he urges that he has not been 
allowed proper opportunity of rebutting the 
case set up by the defendant. The frivolous- 
ness of this objection is only to be equalled 
by the audacity which has led to its being 
brought forward. It is monstrous to say, 
that a plaintiff who did not care to be pre- 
sent to support his own case when he knew 
it was to be tried, was refused the opportu- 
nity of rebutting the evidence of his op- 
ponent. We may further remark that 
this objection was never thought of in the 
Court below, 


We dismiss the appeal with costs. 





@ 
The 26th November 19g 


Present: 


The Hon’ble H. V. Bayley and J. B. Phear, 
Judges, s 


Joint suit by several Hindgo widows— 
Plaint—Multiplicity—Allegåtion of 
fraud—Evidence tendered By party 

Whose case has been closed. 


° Case Ne. 31 sof 1867. 


Regular Appeal, fro™ a decision poised by 

® Baboo Doorga Pershad Ghee? Princi- 
pal Sudder Ametn of Nuddea, dated the 
Bth September 1886. 


s 


Hurro Monee Dossea and, others (Plaintiffs) 
ecg? & Appellants, ia 


versuse ~ 


; ver . 
Onookool Chunder Mookerjee ead 
others (Defendants) Respondents. 
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Mr. G Gregory for Aphellants. 


Messrs. Ra V. Doyne and Motee Lall 
Sanyal for Respondents. 


The plaintiffs are 3-ladies, widows of 3 out of 5 sons, 
and sue for their hugbands’ shares of property, on the 
allegation that the 5 sons possessed property left by 
their father at his decease; that the 3 widows had, since 
their husbands’ deaths, been holding possession of their 
husbands’ shares in co-parcenery with the othey two 
survjyipg sons; and that the said co-parceners in col- 
Jusion with the other defendants contracted debts and 
allowed them to purchase the property at auction 
whereby the plaintiffs have been dispossesjed, 


Hutp that the findingsthat the hust’ hds of two of 
the plaintiffs died befofe their father w 3 fatalto the 
claim not only of these two plaintiffs, buf also of the 8rd 


plaintiff who chose to join the other two ina suit of 
this sort, . 


HELD, further, that the plaint in this suit was bad on 
the ground of multiplicity and should not have been 
admitted, inasmuch as the acts of the purchaser defend- 
ants in taking possession being found to be separate acts, 
the suit was in reality 3 suits against so niany different 
defendants. Even if the plaint was rectified, the 
Court at the hearing should have insisted on the 


plaintiffs’ making an election of a cause of action. 


and of a defendant upon which and against whom 
they would proceed. 


Where a party toa suit chooses to clothe with fraud 
that conduct of the other side on which he bases his 
claim, he must understand that he risks his success 
with the charge which he makes. 


It behoves all Courts of first instance to take care 
that a party to a suit whose efse has been finished 
is not permitted, without good reason, to mend that 
case by fresh evidence after his adversary has succeeded 
in impeaching it; evidence given under such circum- 
Btances must always be in the highest degree untrust~ 
worthy. 

Fhear, J.—In this case, it appears that 
one Ram Surun had five sons, and that the 
as. Shae ladies, widows of three of 
these. TW of the defendants, Iswar Chun- 
der Pal and Indar Chunder Pal, are the re- 
maining sons. 


The plaint alleges that the five sons en- 
joyed™ possession of the properties left by 
Ram Surun at his decease, after performing 
the servjces ‘of the ancestral idol. It then 
states that three of the sons died one after 
another, and that ever since their deaths the 
plaintiffs had been holding possession of the 
r&spective shares of their husbands in co-par- 
cenary with the co-shprer“defendants by suf- 


féfing he propertiessto remain under the 
managertteas of Iswar Chunder Pal. Finally§ 


`- it avers that the defemdsht Iswar Chunder 


Pal created debts im collusion with the 
other defendants, and that they, the other 
defendants, having in concert with him, Is- 
war, purchdsed at auction his rightg apd 


interests “in the*property in suit, dispossess-" 


ed the plaintiffs of the shares of their hus- 
bands geroin. On ths state of facts, the 
plaintiffs sue jointly to recover possession of 


l „ the said shares of their husbands. 
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The Pritvipal Sudder Ameen has found 
that the hugbauds of the 1st and°*érd plaint- 
iffs, respectively, both died before their 
father. It followed from this finding that 
these ladies never had any rigft in the pro- 
perty in question, and the Court accordingly 
held thatealthough the second plaintiffs, 
namely Keithartd Moyee’s, right to a share 
appeared to have been made out, still as she 
had chosen togsue jointly with the two other 
plaintiffs to obtain éhree-fifths of the property 
as of joint right, she was not entitled in this 
suit to recover one-thérd on another, viz., her 
own several right. 

Against this decision the plaintiffs appeal 
to this Court. : 

We are of opinion, after full conatderation 
of the evidence read to us, that the Principal 
Sudder Ameen’s finding of fact is correct. 
It also appears to us (and indeed the Advo- 
cate of the plaintiffs admits as much) that 
the taking possession of the property by the 
purchaser defendants, of which the plaintiffs 
complain, was not one act, but three distinct 
acts of the three purchaser defendants res- 
pectively, without concert with each other. 
Each took posseasion of the particular estate 
which he bought at the auction, independ- 
ently of the others. So that the suit is in 
reality three suits against so many different 
defendants. 
names of the defendants against whom the 
guit is brought are nowhere exhibited ex- 
cept in the heading of thgplaint, and there, 
in the case of two out of the three purchas- 
ers intended to be sued, the agents who bid 
for them at the sale are mentioned with the 
statemerft that they were such agents, while 
th” principals themselves are omitted, It 
? & happens, inasmuch a the plgmt dis- 
casses no cause Ofeaction against sh@two Pal 
defendants, that there are at least four de- 
‘fendants as against whom the suit ought to 
havé-beeff dismissed for teasons apparent on 
the face of the plaintiffs’ ow pleadings. 
We*feel ourselves bound to say that the 
Lower Court was greatly wrong in receiving 
a plaint so,plainly erroneous as this is ; 
and we°also think that had the plaint been 
rectified, that Court ought at the trial,ewhen 
the facts became apparent, to have sustained 
the defendants’ objection to the suit on the 
grovndof multiplicity, and to aave insisted on 
the plaintiffs’ making election of a cause of 
action and of agdefendant upon which and 
against whom they vould proceed. 

* Coming mo 
clear not®ohl? that'the Princjpal Su&der 
Ameen yas rikht in bis facts as above men- 
4 (J , ' e 
È I A 
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We observe, ‘too, that the, 


to the merits, we are very ° 


te 


\ 
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: k tioned, but further, that whatevg! may be the 


case relative to the property? bought and 
taken possesion of by the purchaser first 
named in thp plaint, regarding that in the 
hands of thë second purchaser, even Kritato 
Moyee has failed to establish any claim to it, 
while og respects the remainder of the pro- 
perty sued for, it is literally unaffected by 
any evidence at all, Consequently, not only 
do two of the plaintiffs sue without any title, 
but if this suit be treatefl as if divided into 
the three separate actions, of which it is 
really constituted, and the other lady be con- 
sidered as the sole plaintiffin each, a judg- 
ment must pass against her in two out of the 
three. Moreover, although the plaint charges 
that the dusting of the plaintiffs by the three 
purchaser defendants was entirely fraudu- 
lent, and the crowning act of a scheme con- 
cocted between them and Iswar Chunder, 
yet it appears that not the slightest attempt 
was made at the trial to support this very 
grave accusation. We think there can be 
no doubt that it was really groundless, for 
the evidence actually given leads naturally 
to the conclusion that the conduct of the 
purchaser defendants was honest and of 
good faith throughout the matter. The 
words of the plaint in fact constitute a gra- 
tuitous libel‘bn the purchaser defendants, put 
on paper solely with the intention to preju- 
dice’ thamCourt against them, and without a 
thought of making the words good. Th# 
plaintiffs, with all esher litigants, must learn 
that conduct of this kind cannot be indulged 
in with impunity. A Court gf Justice will 
not tolerate that the pleadings before it 
should be made the vehicle of reckless de- 
famation, and if a party to a suit chooseg, to 
clothe woth fraud® that conduct of the other 
side on wlifich he bases hfs claim, he must 
understand that he risks his success with 
the charge which he makes. In thg pregent 
case, keeping in mind al] the facts, as well 
those which*bear on the frame of the suig as 
those which touch its merits, we are of of} 
nion that the plaintiffs do not deserve that 
the Court should do any thing toeplaae them 
or efther of them in a better position than 
that if which they have thought fit to place 
themselves, and ag they now stand on the 
record, we think that.they are not entitled 


_ to recover agaifst any one of tlie defendants. 


The appellant’s pleader has complained 
before us that the Lower Cotirg refused to re- 
ceive the evidence of some m@terial witness- 
es tendered by his client at@he grial. On 


reference të the record, it appears that this. 


occurred after the defendants’ o had been 
i ' 
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entered upon and their witnesses examined, 
and after the Court itself hag called before 
it and examined the two Pgl defendants. 
Then it was, that the plaintiffs for the first 
time tendered the witnessey in question, and 
they did so by way of ce If these wit- 
nesses could really have spoken truthfully to 
the merits of the issue between the parties, 
there seems to have been no reason fowthsir 
not Having been duly tendered during the 
course of the plaintiffs’ ,case, and no new 
matter was afterwards raised by the testi- 
mony of the witnesses who followed, such 
as to require being met by additional evi- 
dence ,on the part of the plaintiffs. Obvi- 
ously it behoves all Courts of first instance 
to take care that a party to a suit whose case 
has been finished be not permitted, without 
good reason, to mend that case by fresh evi- 
dence after his adversary has succeeded in 
impeaching it, because evidence given under 
such circumstances must always be in the 
highest degree untrustworthy. Hence, so 
far as we can Jearn what actually took place 
in -this case, we see no ground for conclud- 
ing that the Court below exercised its dis- 
eretion, in regard to the conduct of the trial 
and the reception of evidence, otherwise 
than properly. 

We affirm the judgment of the Lower 
Court aud we dismiss the appeal. We also 
direct that the plaintiffs pay the- costs of 


each defendant in both Courts. 
¢ 


S 


. T'he 26th November 1867, 





Present: : 
The Hon’ble G. Loch and Dwarlanath 
re Mitter, Judges. , , 


Pre-emption—Tulibi ishtishad. 
Case No, 1362 of 1807. 


e 

Specigl Appeal from a decision passed Wy 
the Principal Suddex’ Ameen of Chitta- 
gong, dated the 237% April 1867, tevers- 
ing a decision passed by the®floonsiff’ . 
of Raojan, datéd the 18th September 
1866. errs 


Razeeooddeen (one of the Defendants) 
Appellant,” =~ 


x «@ o 


versus, N 
Zeenut Bibee (Pitintif’) Respondent. 


Baboo Greeja Sunkur Mojoomdar 
for Appellant. 


. B 
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oulvie Syud Murhumut ‘Hossein 
for Respondent. ° 
The “ tulubi ish{ishad” is a preliminary act as essen- 
tial as the * tulul mowasibat” to secure to the claim- 
aut the right of enforcing’*pre-emption. There should 
always therefore be a distinct finding as to whether 
it was properly made dt not. 


Loch J.—Wu think this case must be 


REPORTERN 
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case and is IÑ favor of the plaintiff, special 
appellant, t§e Principal Suddér Ameen 
was justified, when weighing it, ¢o,hold that 
by itself it was insufficient. to, prove the 
plaintiff's possession. There ‘as nothing 
contrary to law in such a finding, The 
special appéenl is dismissed With costs.. 
e . 


remanded to the Lower Appellate Court |, 


for søæistinct finding, whether the “ tulubi 
ishtishad’’ was properly ‘made or not. 
He has found that the tulibi mowasibat 
was made; but the dulibi ishtishad is a 
preliminary act as “essential as the other to 
secure to the claimant the right of enforcing 
pre-emption. The case is remanded accord- 


ingly. 


` The 26th November 1867. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Limitation — Proof of possession— 
Ameen’s report. 


Case No. 2379 of 1866, 


Special Appeal from a decision passed by 
the Judge of the Small Cause Court, 
exercising the powers of a Principal Sud- 
der Ameen, at Chittagong, dated the 
30th è% 1866, reversing a decision 

. passed bhe Moonsiff of that District, 
dated the 6% July 1865. 


Ameenooddeen Shaha (Plaintiff) Appellant, 


` versus 
Asgur Ali and others (Defendants) 
Ste ES Respondents. 


Baboo Bama Churn Banerjee for 
Ve Appellant. ne 


Babyp Debendta Narain Bose for? 


- 
3 Resporfdents.» P 


a An Ameen’s report is by itstlf*insufficient to prove 
the possession of a plaintitf og who the onus of prpy- 
ing possession within 12 years of the date of suit has 
been cast by the defendant raising the plea of limita- 
tion. © 
Loch, J— Ks the plea of limitation, was 
raised by the dgfndanj in this case, it was 
for plaintiff to prove tyat he had possession 
of the Ignd-in question ‘within 12 years of 
the dat® of suit. This he failed to do, and 

„though the Ameen’s report is evidence in the 


The ohn Movember 1867. 
i Pretent : 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 
oe 
Arrears of rent — Onus probandi — 
Jumma-wassil-bakee papers—Evi- 


dence. 
Case No. 1275 of 1867. 


Special Appeal from a decision pagsed by 

_ Mr. E. 8S. Pearson, Judge of Tirhoot, 
dated the 14th March 1867, reversing a 
decision passed by Baboo Gopal Chunder 
Doss, Deputy Collector of that District, 
dated the 30th June 1866. ` 


Shaikh Newazee and others (Defendants) 


ä Appellants, ` mae 


versus” 


Mr. L. Ligyd (Plaintiff) Respondent. 
Mr. È. E. Twidale for Appellants. 


` S Baboo- Bhowanee Chufa Dutt pa 
Rêspondent. . 


In suit gr arrears of rent,on account of a certain 
quantity of land, at a specified rate, plaintiff is bound 
to prove that defendant field the said lang for which he 
was l@ble to pay at the rate sued for, 


ma-wassil-bakee papers cannot be treated as 
independent evidence. 


` e e 

Mitter, J.—THe merits of this case have 
not been properly investigated. The special 
appellant was sued for aryars of rent on ac- 
count of 6 beegahs 16 cottahs of mal or rent- 
paying land at a certain rate @pecified in the . 
plaint. The quantity of land, as well as the 
rate of rent, beingsdenied by him, it was for the’ 
respondent to grove them. ‘The Lower Ap- 
pellate Court ofserves that; inasmuch as the 
special appellayt admitted that his- aneéstor 
held 6 beegalfls of mal -land’ of which 2 


aw fe D 


~ :° ‘beegahs only fell to his sharefn partition, 


. 1867.] TH 






Cwi \ 
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` and that iñasmuch ashe did nit raise any 
objection „on the ground that his puteedars 
were not mgde parties to the suit, his .plea 
regarding the quantity of land could not 
be entertained. As to the rate the Lower 
Appellate Court is of opinion that it was for 
the special dppellant to prove that it was 
what he asserted it to be, and not what was 
claimed by the respondent. We think, how- 
ever, that the Lower Appellate Court is 
wrong on both these yaaa The respond- 
ent was clearly bound t® prove that the speci- 
al appellant held 6 beegahs 15 cottahs of land 
for which he was liable to pay at the rate 
sued for, It has been contended before? us 
by the“pleader for the respondent that the 
Lower Appellate Court, has in the last por- 
tion of its judgment, gbne into the proofs filed 
by his client. Itis true that the Lower Ap- 
pellate Court has remarked that the respond- 
ent has filed his jumma-wassil-bakee papers 
duly attested, and that these papers not being 
rebutted were sufficient to prove his case. 
But jumma-wassil papers, like books of ac- 
count, cannot be treated as independent evi- 
dence in supportofa claim. The other 
passage pointed out by the respondent’s 
- pleader refers to the bhaolee lands, with 
which this Special appeal has nothing to do. 
We remand this case to the Lower Ap- 
pellateafpurt, to re-try it with reference to 
the above remarks. ° 
ww. 


ea 
The 27th November 1867.6 


° Present : - 
No Dan 
The Hon’ble\F. B. Kemp and F. A. Glover, 
Judges. e ” 


* Transfer of sult—Re-hearing of 
witnesses. 4% 


Case No. 1 of 1867., 


Regulgr Appeal from a decision passed by 
Mr. H. R. Maddgchs, Judge of Bhaugul- 
pore, dated the 3rd October 1866. 


Mussamut Unnopoorita (Plaintiff) Appellant, 
: ° 


versus ; 
Harbullub Sing and others (Defendants) 
Respondents, 
« 49 sa 
e ° x f ' i 
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Iir. R. T? Allan and Babog Opendro 
Chunder Bose for Appellant: 


Ur. R. E. Twidale and Baboo Anund 
Gopal Paleet for’ Respondents. 

Where a suit, which was fila originally before a 
Principal Sudder Ameen who had fixed the issues and 
recorded the evidence of witnesses, is transferred by a 
Judge to his own file, the Judge, his Court being a 
Court of original jurisdiction, ought to have wit- 
nesses @efore him and, take their evidence de novo, 

Glover, J—THIs was, a suit for posses- 
sion of Talook Phowsahee alleged to have 
been purchased from tHe owner Zalim Sing 
in the year 1853 -by the plaintiff's husband, 
Ram Dyal Sing. 


Beer Kishore Singh, the son of Zalim, 
whilst denying in one part of his answer that 
his father ever executed the deed of sale, in 
another part of it admits that the kobalah 
was executed, although no consideration pass- 
ed. He admits the same thing in a petition 
which is on the record. 


Hurbullub Sing denies the kobalah in 
toto. 


And itis admitted by the plaintiff that, 
from the date of the kobalah up to the pre- 
sent time, neither her husband nor herself 
ever held possession of the talook, and that 
for nearly 12 years she has taken no steps 
to recover her rights. 


The suit was filed originally before the 
Principal Sudder Ameen, ha aie the 
issues and recorded the evidengf of the wit- 
nesses. Before, however, #he case was 
decided, the Judge transferred it to hig 
own file. i 

The Judge held that the kobalah wa$ spu- 
rious, that there was no proof of its execution 
none of payment of consideration, and noge 
of possession under it. 


He dismissed the plaintif’s suit accord- 
ingly. 


is credible evidence th® support of @yp koda- 
Igh, which evidence Mas been in gg way re- 
butted by the respagdent. 


We have reade thiseevidence; it consists 
of the depositions ef five witnesses, who swear 
with more or less distinctness to the fact 
that Zalim Sing sold his ‘estate for rupees 
8,995* and received the ney. “Amongst 
these witnesses are four* of the parties who 
attested the kobalalf, aid one who was called 
in to see if the money were good (puruck- 


lena) and who received part of it afterwardg 


It is urged in appeal kefore us, that thie 5 


Lt 
in 


oe 
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from Zalim Siig in paymedt of certain 
articles supplfed from his shop. 

Primé faci® there seems nothing impro- 
bable in this ewidence. No doubt, there is the 
admitted fact that possession did not follow 
the purchase; that the kobalah was never 
registered, and has not been in any way 
brought forward for more than eleven years ; 
but*no particular questions were asked of the 
witnesses on these points, and, as the yecord 
stands, there is nothing to impeach their 
credibility. The Judge, as we observed be- 
fore, did not examine the witnesses himself, 
but contented himself with the evidence 
as recorded by the Principal Sudder Ameen. 
We think that this mode of proceeding was 
objectionable, and that as the Judge’s Court 
was the Court of original jurisdiction, it 
ought to have had the witnesses before it, and 
have taken their evidence de novo. Many 
very important matters have been omitted 
from their examinations which a fresh ques- 
tioning may supply, and without which we 
do not think the case can be satisfactorily 
disposed of. If we were to decide on the 
evidence in its present state, we should be 
inclined to say that the plaintiff had made 
out a prima facie .case, the evidence in 
support of it not being displaced. 


The case must go back, therefore, for a fur- 
ther and more ‘searching enquiry. The 
witnesses should be strictly examined on 
the points above noted, and the mohajun 
Mohun Das% witness No. 5, should be call- 
ed upon DN roborat his statement that 
he received QO rupees from Zalim Sing on 
the day of the sale, by the production of his 
books, 


Af, after re-taking the evidence, the Jidge 
remains of the same opinion as before, he 
will dismiss plaintiff's suit ; if, on the other 
hand, he donsiders the kobalah established, 
and the payment of consideration proved, 
he will find gvhether, at the time of the sale 
Ram Dyal, Zalim had any interest left 
the estate, or whether it had notebeen 
Previously sold to'a third party (vide the 
case «of Beer Kishor, plaintiff, appellan 
versus TM*Bullub Narain Sing, Ends? 
respondent,- VII Weekly Reporter, 5Q2). 
He will then, if necessafy, proceed to consider 
the right ofthe vendor Zalim Sing to alien- 
ate the family property without . the con- 
sent of hig son, Beer Kishore Sings; insotker 
words, wheth Q sale was justified by any 
of those pressing megessities which the 
HindooLaw allows of. 


Costs will follow the result. » 
Cad 


-| appointed, the koryswers wo 


Present : ; 


` The Hon'ble L. S. Jacksth and 
C. P. Hobhouse, Judges. 


a e i 
Claim under ° Bond—Grammatical 
import of the terms—Evidence of 


intention. á 


Case No. 9È8 of 1867. 


Special Appeal from a decision passed by 
the Judge of Gya! dated the 15th Janu- 
ary 1867, afirming a decisione passed 
by the Principal Sudder Ameen of that 
District, dated the 2th April 1866, 


 Doolee Chund. (Plaintiff) Appellant, 


versus j 
Joogul Singh. and others (Defendants) - 
To ~ Respondents. 


Mr, R. T. Allan for Appellant. 


e 
Baboos Anoda Pershad Banerjee and 
Kalee Mohun Doss for Respondgpjs. 


2 A ` 

Where a plaintiff claiming q@gyjder a bond desires to 
show that something was jriended by the parties 
beyond the grammatical imsort of the terms of the 
contract, he should” prove this by other evidence: 
the Court cannot Supply the defect. 


e 

Jackson, J.—It is wether pEi 
to~decide in this case whether Edita 
was right in refusing, “ Act KAI of 
1855 ‘notwithstanding,” to allow the plaint- 
iffs interest at the rate they claimed, be- 
caus®. it ds not made- out -in-our opinion 
that the contract betwech the parties 
inte@ded any such rate. 


he bond commences by a recital that the 
defendants had borrowec: 300 rupees at 
interest from the plaintiff; at the rate of 
2 rupees per cent, ‘per ‘mensem. It goes 
on to stipulate „that the\pmount of principal 
and interest is'to be rqpaid in one sum at 
the full moon of the /urremb month, and 
that, in case of failup4e to pay onthe date 


pay the 









whole amount, spri/Zipal and 





ee ` 7 

_1867.] Owi 

è v 

. These words, as they sfand, gtmply mean 
that the amount, with interdt as condi- 
tioned, namgly, at 2 per cent. per mensem, 
if not re-paid at the full moon as appointed, 
is to be re-Afid-by daily instalments of 10 
rupees, commencing on lst Kartick and 
going on till payment in full has been made. 

They certainly do noty to owr compre- 
hension, at all amount toa contract to pay 
interest at 10 per cent. per diem. 

It is possible that a.payment of 10 rupees 
per diem asa penalty for delay may have 
been contemplated, ut it is not ex- 
pressed, and we caunot supply the defect, 
even if it would be reasonable that the de- 
fendants should pay it. . A 

If the plaintif desired to show that some- 
thing was intended by the parties beyond 
what the ordinary grgmmatical construction 
of the contract imports, he should have 
proved this by his own evidence, and should 
have also called the defendant and had him 
examined. : 

Being, therefore, of opinion that the 
judgment of the Court below is quite cor- 
rect, we dismiss the special appeal ` with 
costs. 











The 27th November 1867. 
\ D 
i aan] 


À aN e 
The Hon’ble Gesiioch and Dwarkanath 
Mittet, Judges. 


Present : 


of comugal rights. 
206 of 1867. 


Suit eps A 
ee o 
Pe from a decision passed by 





of Nowgong in Assam, dated the 18th 
March 1867, reversing a decisgon pessed 
e by the Sudder Ameep of that District, 
dated th? 18th April 1866. 


` Koobur Khansama (Defendant) Aopo 
: versus "  # 
J an Khansama (Plaintiff) Respondent. 
Baboo Mohinge Mohun Roy for Appellant. 
Baboo Bamachurn Baneet for Respondent. 


wled that a decree 
rights should ‘not 
e wife, but should 
njugal rights and 
tion. 

eat 


Follows a previous decision gvhic 
in a suit for restitution of conjug 
decree possession of the person of 
declare the hysband entitled to his 
order the wife to return to his prot 


e fe 


t TH pe meren: 


, Lloyd, Deputy Commissioner, 
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Mitter, JAT aE two following points 
have been uxged before us ih this special 
appeal :— 

1st.—That the Lower, Appellate Court is 
wrong in giving a decree to the respondent 
for the recovery of the person of his wife. 

2nd.—That the Lower Appellate Court is 
wropg in not awarding to the special ap- 
pellant costs in proportion to the spamnt 
for Which the claim of the respondent was 

dismissed. A 

With reference tò the first point, we 
think that the decree passed by the Lower 
Appellate Court ought to be modified in the 
manner laid down by a decision of this Court 
reported in page 105, VI Weekly Reporter. 

The modified decree willstand thus : “ that 
the plaintiff, special respondent, is entitled 
to his conjugal rights, and that his lawful 
wife, Musst. Beersanee; be ordered to return 
to his protection.” 

With reference to the second point, we 
are of opinion that, under the circumstances 
of this case, each party ought to bear his 
own costs. i, 


` 


The 27th November 1867. 
Present: 


The Hon’ble G. Loch and Dyarkanath. 
Mitter, Judges. Pd 


Pa 
Kubooleut (for a portion of the 
lands). : 


Cases Nos. 1294, 1327 and 1330. of 1867, 
under Act X of 1859, 


Special Appeals from a decision® passed by 
Mr. R. V. Cockerell, Offictating Addi- 
* tional Judge of Chittagong, dated ge 
18th March 867, reversing a decision 
passed by Mr. Je A. Crave®Deputy 
è Collector of tha District atei the 
llth January 4867. 


hd e ° 
Abdool Ali and others (Defendants) 
Appellants, — 


versus Ne 


®@e e 
Yar Ali Kban Chowdhry (Blajntiff) 
. Respondent. j 


v 8 e o 


wa 


~ 
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"N Churn Banerjee for Appellant. * ”, 


Baboos Bamachurn Banerjee and Lalset | Baboo Ba 


Chunder Sein for Appellants. 


» 
Baboos Greesı Chunder Ghose and Obhoy 
' Churn Bosè'for Respondent. 


A suit will not lie for a kubooleut for a portion of 
the lands included in one entire holding, for which 
entire holding a kubooleut and pottah have been already 
excRanged between the parties. © 

aap 


Mitter, J—Tun first point taken Before 
us in these three appeals is, that a suit will 
not lie fora kubooleat for a portion of the 
lands included in ohe entire holding. We 
think this objection to be a valid one. Up- 
on the respondent’s own showing, it appears 
that the land in dispute in each of these 
three cases, forms part of an under-tenure 
for which a kubooleut and potta have been 
already exchanged between the parties, 
There can be no doubt, therefore, that the 


respondent had no right to sue for a separ- | 


ate kubooleut for thisland. This view is 
fully supported by the decisions of this 
Court reported in page 219, Volume VIII, 
Weekly Reporter, and page 106, Volume VI, 
Weekly Reporter, Act X Rulings. 

These three appeals are accordingly de- 
‘creed, but without costs, inasmuch as the 
objection has been taken rather at a late 
stage of the proceedings, The other 
grounds of special appeal need not be gone 
into, : 





s ~ 
TA 7th November, 1867. 
~ 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. : 


= Admi%sion—Onus probandi. 
Cage No. 996 of 1867. 


` e 
Special appeal from a decision passed by 
lata a: oole, Judge of Beerbhdom, 
: ahigdefte 6th October 1866, affirming a 
decisiommpgssed by Baboo Gobind Chund- 
er Chowdhry, Principat? Sadder Ameen 
of that district, datedethe 41th Septemb@r 
1865. 4 


Asmutoonissa- Bebes (Plaintiff) Appellant, 
e - 


versits 
Allg Hafiz and others (Defendants) 
Respondents. $ 


or ` 


Baboos Anodapersaud Banerjee and 
Tarucknath Sein for Respåhdents. 


In a suit byea daughter for property left by her father 
in which the defendant? relied upon certain admissions 
said to have been made by plaintiff relinquishing thé 
share in the inheripunce left by her father, and in which 
they also set up a will of the father conveying the pro- 
perty to others, the Lower @ourt should have enquired 
into the genuineness of the¥will and required the de- 
fendants to prove that the admissions, which plaintiff 
impugned, emanated from her or from some one duly 
authorized by her to make them. The mere fact that 
the admissions were contained in statements filed in a 
Court of Justice in her name, does not necessarily prove 
that they mere made by her. g 


Mitter, J.—Tuis was a suit instituted by 
the special appellant to recover a two annas 
share of certain properties belonging to the 
estate of her father, one Mahomed Bbeekun, 
deceased. The respondents are purchasers 
from the brothers of the special appellant, 
and their main defence to the action was, 
that her father had by his last will and tes- 
tament bequeathed the whole of, his estate 
to their vendors, leaving only a monthly 
stipend of Rupees 4 for her maintenance.. 
Both the lower Courts have dismissett the 
Mit upon the ground of certain admissions 
alleged to have been mfe by the special 
appellant.: It is now contended before 
us— a 


1st—That the admissions in question 
hava been accepted by the Lower Appellate. 
Court without any proof Pint they? were 
really made by the‘special appellant. 


2ne&—That the Lower Appellate Court has - 


omitted to enquire ipto the genuineness or® 
otherwise of the will relied upon by the re- 
spolents, as also to take into its consider- 
ation certain important items of evidence 
producedeby the speciat appellant. 


With reference to the first point, we®aro 
of opinion that the onus of proof has been 
thrown upon the wrong party. The au- 
thenticity of the admissions @in question 
being impugned by the special appellant, it 


was for the respqndents, who relied upon ' 
ut hat they had really | 


them, to make 

em#nated from hj, or from some body duly 

anthorized by he to make them, The meo 

fact that they $e contained in statements. 
: è ( ° 


a TN oe ae 
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_; ‘filed in a Court of justite ingher name, 






does not necessarily prove thft they were 
actually made by her. This view is fully 
supported by a decision of this Court, re- 
ported in pate 132, V. Weekly Reporter. 
The most mischievous consequences would 
ensue if the principle laid down in this 
decision wer8 departed from. Sofar as we 
can judge from the circumstances connect- 
ed with the admissions in , question, we 
think that they are open to very great sus- 
picion, The special appellant is a purda- 
nusheen native lady. Where is nothing to 
show who authorized the pleaders by whom 
those admissions were made. Then again, 
it is to be borne in mind that the statements 

- in which those admissions are contained 
purport to have been filed not ouly on her 
behalf but jointly one behalf of herself and 
her brothers who were most interested in 
setting up the alleged will of her father, 
a will by which her interest in the inherit- 
ance was cut down to a paltry allowance of 
rupees 4 per month. We do not wish to 
fetter thb judgment of the Lower Appellate 
Court on a question of fact, but we have 
adverted to these circumstances, because we 
find that it has altogether failed to take 
them into its consideration. 


With reference to the second point, we 
are of opinion that an enquiry into the 
genudesess or otherwise of the will relied 
upon by the respondents, is of vital ime 
portance in this ete. The Lower Appel- 
late Court has declined to go into it, upon 
the ground that the admissions above re- 
ferred to proved a relinquishment by the 
special appellant of her legitimate °share in 
the inheritance left by her father. If those 
admiss®ns were “really made by her, they 
can only betreated as evtdence in support | 
of the will, and as nothing more. We also 
-find that the specjal appellant gproduced 
decrees of Court, showing that those ad- 
missions were declared to be untrue in, the 
very suits in which they purport to heye 
been made. Other items of evidence were 
also produced by her bearing upon the same 
question, but the Lower Appellate Court 
has aftogether failed to take them into con- 
sideration. This we think is agerious de- 
fect in the investigation of the case. 

> 


The case is, acoordingly, remanded to 
the Lower Appellate Cougt to be re-tried 
with reference to the aove Remarks. Apy 
other issue or issues fairly risigg between | 
the parties should also be enqnired into. 
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The 27th November 1867. 

I 
The Honwble G. Loch” and’ Dwarkanath 
Mitter, Judges. 


Present: 


Rent payable for ashare of a Talook, 
how determined. ° 


asa 
Case No. 963 of 1867 under Act X 
of 1859» 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 2nd 
March 1867, reversing a decision passed 
by the Deputy Collector of that District, 
dated the 12th November 1866. 

Khema Moyee alias Khamessuree Debia 


(one of the Defendants) Appellant, 
versus 


Radha Pearee Debia Chowdhrain and others 
(Plaintiffs) Respondents. 


Baboo Gopal Lall Mitter for Appellant. 


Baboos Sreenath Doss and Kishen Dyal Roy 
for Respondents. 


The purchaser of a specific share of a talook, which 
with other talooks was held by the same jotedar, can be 
held liable only for the rent due upon the share pur- 
chased: and there can be no difficulty in @ttermining the 
rent payable if cach tenure has a separa jumma and 
each shareholder holds a specific shat” 7 


- Loch, J—Tax record of this case is 80 


imperfect, that we are unable to come to 
i auy decision on the special appeal þefore 


us. The Judge bases his decision on cer- 
tain judgments quoted by him, but which 
have not been filed with the record, and we 
are therefore unable to say whether the 
view taken by the Judge of these proceed- 
ifgs is correct or not. The special appe 


` 


lant,ewho is the døfendapt in the case, states: 


that she purchased a TO annas 8 we. shgre 
& Talook Oott#m, aMi ‘that hoap io in- 
terest in the othag talooks o annath 
ang Joykishen gvhich with Oottam were 
held by Promo Moyee, the widow of Rajah 
Tirto Narain Roy. The remaining 5 annas 
4 pie of Oottam were sabaequently sold 
Moyee, and the 
purchaser sought to imteryen¥ in this case 
and offered to pagstle balance of rent due 
on that talook from him. ‘The yspecial 


appellant contends that she cannof, under 
~ 


` 


> 
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any circumstances, be made Table for 


rent of the 
purchased a s 
even if the lands, of the three 
cannot be separately identified, 


he received his rents. 


have been effected, but uniil 


the divers interests of his under-tenants, 


especially when their names have not, in. 
accordance with Section 27 of Act X., been 


entered in his books.” 


The Court are unable to concur in the 
correctness of the reasoning of the Judge. 
In the first place, the Court do not under- 
stand how the proceedings of the Survey au- 


thorities could destroy the identity of any 
tenure. Th lands of two or three tenures 
might be mgd together, and there might, 
from lapse of twe, be difficulty of determining 
thé plots which appertained to each talook so 
as to render it neceseary for the Survey 
authorifjies to measure the whole land in 
one “nulkah” without specifying to 
which tenure „esch plot belonged ; but so 
lomg as tach tenure had a separate jumma 
there couldgbe no difficulty in determining 
the amount of rent payable by each of the 


shgreholders in each talook provided theye 


heki specific shares, nor wuld the circym- 
stance thet the thréetalooks were held by 
the safne jotedar inoreffse the difficulty so 
long as jummas ygmained distinct. 
Now, it is impossible for this Court to ga- 
ther from the judgment “of the Lower Ap- 
pellate Court what is the exact state of the 
case. It appearsetd the Court that the 
petitioner ean b 


rent due upon€he, share (10 annas 8 pie) 


of Talook Oottam whigh she purchased, | 


‘and if ghe jummas remain distinct, there 
can be ño difficulty in ascertaining the sum 
Ave from her, But it has been urged that 


the 
three talooks, sebing that she 
Aoife share of only one ; that 
talooks 
yet the 
jumma of each $s known, and she is liable 
only to the extent of her share of the 
jomma, The Judge, quoting certain pro- 
costings .of his own Court and of” the 
Collector, says :—“ It was finally decided 
that the three talooks had lost their dis- 
tinctness and’ beet incorporated into one 
by the Survey authorities of 1857, The 
three then were in the possession of one 
jotedar under the proprietor from whom 
Since then the jote- 
daree rights have chauged hands by sale and 
. purchase, but no butwarth has been made ; 
the lands, therefore, which comprise what 
is now called Oottam, must be considered 
as held in joint occupancy by tho present 
parties in possession until a butwarah shall 
then the 
gemindar cannot be compelled to recognise 


held liable only fop the |. 


-Court establisMed 


e n A 









similar jN decrees against the petitioner 
and Promo Woyee for the rent of’ the three 
talooks as one have heretofore been passed, 
and the petitioner never objegted thereto. 
In answer to this, it is suffeient to say 
that her past acquiescence is no bar to her 
taking the ‘objection now ; and, furthgr, there 
was a reagon, which no longer exists, why 


decrees jointly and severally were passed ; 


ot 
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against the petitioner and Promo Moyee. - 


So long as Pronfo Moyee retained an in- 
terest in Talook Oottgm and held the two 
other talooks, a joifit decree, though ob- 
jectionable, might have been legally passed ; 
but as Promo Moyee’s interest in Oottam 
has entirely ceased, she having been, sold out 


in execution of a decree, the p€titioner 


cannot be made jointly liable with her for 
‘the rent of the other talooks for which 
the petitioner is not in any way responsible. 
We think, therefore, that the record should 
be returned to the Judge with instructions 
to make it complete by filing with it au- 
thenticated copies of the proceedings re- 
ferred to by him, and disposing of tfe claim 
for rent in the manner indicated above. 





The 27th November 1867. 


Present: 
—_ 


% The Hon’ble L. S. Jackson and 
C. P. HobhousépVudges. 


Limitation—Sections 19 and 20 Act 
XIV. 185%— High Court's relation 
to lat&gSupreme and Sudder Courts. 


Case No, 334 of 1867. 
: ° y 
Miscellaneous Appeal from an ower passed 


e by the Judge of Moorshedabad, dated the 


27th April 1867. 


s, ry 5 e i 
Kishen Kinkur Ghgse and others (Decree# 
° holders) Appellants,” 
° 


r ‘ Versus 


Buroda Kan? Roy and another (Judgment- 
debtors) Respondents è 


Baboo-Mohinee Mehun Roy 
for Appellants, 
° 


Mr. J. W. Montriou and Baboos Anoda 
Pershad Bonerjge, Obhoy Churn Bose and 
Opendro Chugder Ghose for Respondents. 


A decree of the h Court, asa decree made by a 
Royal Charter, falls under®the 
19th Section of Act]KIV of 1859 and is Subject to 12 


years’ linyitayion, e- 


me | 2 e 
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._ HELD by Jackson, J., that it is & fallagy to ‘suppose 
that the High Court has two parts, one fiecsentin the 
late Supreme-Court, the other the late “Sudder. It is 
one amalgamated Court possessing and exercising ‘ all 
jurisdiction afd every power and authqrity whatever in 
any manner vested in any of’ the abolished Courts” 
(Section 9 HighCourt’s Act), ` 


‘HELD by Hobhouse, J., that when the present High 
Court wasġntended to stand in the place of the Sudder 
Dewanny Adawlft on the one sidg and of the Supreme 
Court on the other, it would only have been intended 
that the Laws of limitation which applied to those 
Courts respectively before they were amalgamated 
should amply to the Court whichstook their place. But 
though he cannot doubt that it was the intention of the 
Legislature that decrees of tiẹ High Court passed in 
appeal from Courts not estab§shed by Royal Charter 
should be subject to the limitation provided by Section 
20; yet the terms of the law are in conflict with such 
supposed intention, Section 19 being declared to apply to 
Courts “established by Royal Charter.” The High 
Court’s deosdes are therefore subject to a limitation of, 
12 years. 


Jackson, J—THE appellants in this case 
obtained their decree in the Zillah Court on 
the 25th March 1862. 


That decree was affirmed in appeal by the 
High Court on the 8th June 1863, the 
appellant, being ordered to pay the costs of 
the appeal. 


The effect of that decision being, I appre- 
hend, to leave the plaintiff at liberty to 
execute his original decree within three 
years from 8th June 1863, as provided by 
Section 20 Act XIV of 1859, and also to 
give him a decree of the High Court which 
he mfPht execute for costs of the appeal 
within the time limited by law for the exe- 
cution of decrees ofthat Court. ~ 


The law in force on that subject is the 
Act above cited, Act XIV of 1859, in which 
no particular Courts are specified ;ut the 
Courts of Judicature in British India are 
distingfished as @ourts established by R&y- 
al Charter, eand Courts not established by 
Royal Charter. 


The 19th Section of the Act prayidesfor 
execution of decrees of the Courts establish- 
ed by RoyalCharter, and the 20th and 3lst 
Sections provide for the like matter in fiy 
spect of Courts not so established. 


At the time of the passing of that Aft, the 
chief gppellate jurisdiction in this country 
over the Courts in the Mofussil was vested 
in the Sudder Dewdhny Adawlut Which was 
a Court not tablished by Royal Charter, 
and the decrees of that Court would unques- 
tionably be executed under the provisions of 
Sections 20 and 21, °. 
At that time, the only 
estabłished by Royal Chart 
‘Supreme Cofirt. 
e e ee 


rt in Bengal 
was the late 


Both these Courts were, in. accordance 
with 24th ant 25th Vic. Chap. 104, Section 
8, abolished on the establislimow of the High 
Court which is a Court established by Royal 
Charter, and which mé#de the decree under 
consideration. > 

By the 11th Section of the Act cited ‘all 
“ provisions then in force in India’—of any 
“ Acts of the Legislature of India which bt 
“ that time” were applicable to the Supfeme 
Court at Fort William became applicable 
to the High Court. ° 

Apparently, therefore,» a decree of the 
High Court as a decree made by a Court es- 
tablished by Royal Charter, falls under the 
19th Section of Act XIV of 1859, and if 
that Section be regarded as a provision 
applicable on the lst July 1862 to the 
Supreme Court, it became on that day appli- 
cable to the High Court by reason of its 
establishment. 


`~ A doubt at one time occurred to my mind 
whether the provisions of Section 19 which, 
when it was passed, undoubtedly referred to 
decrees of original jurisdiction, should not 
be still restricted in its ‘operation to such 
decrees. But I find ‘nothing in the Act of 
Parliament which discriminates between the 
different jurisdictions of the Court so as to 
warrant any such restriction. Section 12 
does not contain any such matter. 


Nor indeed can I see any reason why the 
decrees of the High Court on its appellate 
side should have a less extendedveflicacy or 
vitality than those of the same rt on its 
original side, the proceedings jf both being 
governed by the Code of Civil Procedure, to 
which the Law of Limitation is at least very® 
nearly allied. 2 


It is objected to as an anomaly that while 
éhe High Court has‘ merely inherited the 
powers of the late Sudder Court in*respect* 
of appeals from tlie Mofussil Comrts,’and 
while the Sudder Court was incleded in the 
thfee years’ rule, the High Court, which hag 
succeaded to the functions: of the late 
Supreme Court merely Tòr the purpos® gf ori- 
gipal jurisdictiong shoMd use for dhe pur- 
poses of what may hacalled its Sudder juris- 
dictipn, a provisiop applicable to the Supreme 
Court’s decrees in original suits, 

But this observation seems to me to rest 
upon a fallacy. Those who mftke it assume 
that’th8 Hizh Court has twosarts, 8f which 
one represents the late Supreme Court and 
exercises its power$,¢tfhe other representing 
the late Sudder Court with the jurisdiction 
and authority of that Court ; whereas, iR 

. # Cc A 


479 Civil 






fact, the High Court is ove amalgamated Court 
possessing ad exercising “all jurisdiction 

> and every power and authority, whatsoever 
“í in any manner vested in any of the abolished 
“ Courts.” (Sec. 9 High Court’s Act), And 
I‘ am.of opinion*that when any power vested 
in the late Supreme Court can be usefully 
brought to the aid of the Court acting,in its 
mage te jurisdiction, it would be our duty 
to exercise such power. 


Otherwise thee 11th Section ofthe Act of 
Parliament would have been quite differently 
worded, and it would have been enacted that 
provisions applicable respectively to the 
Supreme and Sudder Courts should apply 
according as the Court was exercising ori- 
ginal or appellate jurisdiction. 


I cannot, therefore, but hold that the 
plaintiff was entitled- to execute his decree 
for costs of the High Court within 12 years 
as declared by the 19th Section. 


This, however, does not extend to the 
decree below which was affirmed by the 
High Court,'and it remains only to consider 
' whether execution of that decree was barred, 
asthe Judge deemed, by the terms of 
Section 20. 


The only proceeding to which the plaintiff 
could refer us as having been taken by him 
within three ‘years next preceding the 
application to execute, was the filing of 
a petition during the proceedings of an 
appeal t “Her Majesty in Council which 
was congnoed by the defendant, .but 
not prosecut The petition set forth that 
ethe parties intended to compromise and ask- 
ed for a delay which was granted, and the 
appeal was afterwards struck off the file, on 
the appellant failing to proceed. - 


- Thefiliig of this petition, it appears to 
me, canngt be looked upon asa proceeding 
to enforce she judgment, or to keep it in 
Gree, and consequently execution of tat 
ecree was properly refused. s 


“Rhe Sudge’ s decigjon myst be modified a 
accord with our opinion. We give ho 
costs. 


e 7 e 
Hobhouse, J.—I agree in the order which 
my brother Jackson would give in the case. 
_The facts are tltese :— 


The petitio rs, Kishen Kinkur Ghose and 


others, were plaintif in the Zillah Court, 
and, one the 25th March 1862, obtained 
a de ree against the judgement. -debtors, 


“respondents, 


THE WEEKLY a 





o. A .? 
[Vo]. VILE I 


giin À 


- The judQment-debtors appegled to the 
High Court, but that Court, on the 8th June 
1863, affirmed the decree of thé Zillah Court 
with costs. Yd 


The judgment-debtors then commenced 
proceedings with a view to an appeal to Her 
Majesty in Council, but these pr&ceedings 
were ‘not effectually prosecuted before the 
High Court, and were, therefore, on the 9th 
May 1866, struckzoff on default. 


On the 8th April 4867, the decree-holders, 
petitioners, applied tp execute the decree of 
the High Court of date 8th June 1868, but 
the Court below has rejected the application 
on the ground that execution of this decreee 
is barred by the application of 16 Statute 
of Limitations Section 20 Act XIV. 1859. 


The point taken in *special appeal is that 
the decree, execution of which was applied 
for, was, if not altogether, at least as to costs 
a decree of the High Court; that the High 
Court is a Court established by Royal Chart- 
er; and that tlie period of limitation which 
is applicable is not the period of three years 
under Section 20, but the period of 12 years 
under Section 19 of the Act, 


T entertain no doubt but that the decree of 
1862 and that of 1868 are two.,distinct and 
separate decrees of different Courts. The 
decree of the High Court of 1868 affirmed 
that of the Court below, and ther¢ffte the 

ecree of this latter Court remained in its 
integrity. 


But the decree of the High Court went 
further.; it &?d that which the decree of the 
Lower @ourt could not have done ; it directed 
that the costs incurred in proceedings be- 
for itself should be paid by the appgMant. 


It is very tfue, as contented by the 
learned Counsel Mr. Montriou, that when an 
appgal ig, dismissed by, the High Court, or 
any Appellate Court, costs almost as a matter 
of gourse follow, but the decreefor such costs 
ig@ not the less in fact a decree of the Ap- 
pellate Court, and the mere circumstance that 
under sthewules of the Code of Civil Proce- 
dure, the decree has to.be put in execution 
in another Court (Section 862), does mtalter 
the characfer of the decreg ; itis still a decree 
of the Appellate Court. 

I hold, then, that the dectee of the High 
Court of 1863 is on the one hand a distinct 
decree, but th@# on the other hand, it is a 
decree for cogis of hat Court only ; and the 
next questio is whether Section 19 or 
whether Secon 20 Act XIV ef 1859 con- 
tains thg law Bpplicable to execution. 


ae | arr . 
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The words of Section 19*are ag follows :— 
“No proceeding shall be taken t¥ enforce any 
“judgment, decree, or order of any Court 
“established by Royal Charter, but within. 
“twelve yedfs next after a present right to 
“enforce the same shall have’ accrued, x 
&e. ° 

And “again, the wordsof Seotion 20 are 
these :—“No process of execution shall 
“ issue from any Courtnot established by Royal 
“ Charter to enforce any tjudgment, decree, 
“or order of such Cgurt unless some pro- 
“ ceeding shall have ban taken within three 
- years.” &co. 

The decree in this instance is a decree of 
the High Court on its appellate side, and 
the Hish Court is a Court established by 
Royal Charter ; and it follows within the un- 
mistakeable meaning. of words, that the 
limitation preser ibed in Section 19 i e. of 
12 years, is the limitation applicable to the 
decree before us. 

But Mr. Montriou contends that the High 
Court on its appeallate side in this particular 
case is neerely exercising the power which 
the Sudder Dewanny Adawlut would have 
exercised ; that when the Act of 1859 was 
passed, the provisions of Section 19 applied 
as clearly only to the Supreme Court as the 
provisions ef Section 20 did to the Sudder 
Dewanny Adawlut ; that it follows that the 
provisions of this latter Section apply now to 
the case before | us, and that to hold other Wise, 
would be to hold thgt onè law applied to one 
part of what is substantially one and the 
same decree, and another law_ to another 
part. bad 

There can, I think, be no doubt but that 
up to the Ist July 1862, when the present 
High eQourt: wasestablished, decrees of #the 
Sudder Desvanny Adawlyt were governed 
by the limitation of Section 20, and decrees 
of the Supreme Court by that of Section 19, 
and it would seem to follow, that@wheft the 
present Hig% Court was ittended to stand in 
the place of the Sudder Dewanny Adawlf{on 
the one side, and of thé Supreme Court ®n 
the other, it would only have bgen intended 
that.the Laws of Limitation which applied to 
the Gudder Dewanny Adawlut and to the 
Supreme Court, respectively before they were 
amalgamated, shofild apply to*the Court 
which took. ¿beir places after they were 
amalgamated. m 


And to my mind theregsa manifest ab- 
surdity in the idea that g deqee, which, if it 
had been given by the § der Dewanhy 
_Ad&wlut on the 30th June 1452, would have 
been priviléged to but three 

* ° 
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should, becaifse it was given ¿by a Court 
under a different name but which still re- 
presented the same Sudder D&vanny Adaw- 
lut on ‘thé Ist of July, 1862#be privileged 
to twelve years’ limitation, 

I cannot, therefore, doub but that it was 
the intention of the Legislature that decrees 
of the High Court passed’ i in appeal from 
Coutts not established by Royal Chgyfgr, 
shoulg bë subject to the limitation pre- 
scribed by Section 20 of the Act. 

But I think it would Be quite unjustifi- 
able in us, sitting as intespreters of the law, 
to follow what we believed to` be the inten- 
tion of the Legislature, when the terms of 
thelaw are directly in conflict with such 
supposed intention. 

And here, it seems to me, the terms are 
quite plain. Section 20 is declared distinctly 
to apply to decrees of Courts ‘not estab- 
lished by Royal Charter,” Section 19 to 
Courts ‘established ‘by Royal Charter.” 
The High Court is a Court establised 
by Royal Charter. The decree before 
us is a decree of the High Court for costs 
of that Court. 

I hold, therefore, that inasmuch as the 
decree of date June 1863, isa decree ofa 
Court established by Royal Charter, and in- 
asmuch as appellants have proceeded to exe- 
cute it within twelve years, they are in time ; 
and I would set aside so much of the judg- 
ment of the Court below as réfused appel- 
lant’s permission to execute it. 


The 28th November 1867. 


Present: , 
The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. ‘e re 


Suit for a muboolens 
Case. No. 1008 of 1867 under ia X of 1850. 


Special Appeal, homa decision Pæsed by 
¥ the Judge of West Burdwang@ated the 
18th Februarf1867, affirming a deci- 
wion passed dy the Assistant Collector 
of that Distréct, dated the 3rd October 


1866.’ mi 
Medhoe Soodun spite, ota 
(Plaintiffs) Appellants, 
es» e 
VETSUS . 


ars’ limitation, | Ram Mohuh Ghur (Defendant) Respondent, 
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Baboo Mohtnee Mohun Roy for Appellants. . TY 28th November 1867. aes 


Y 
Baboos Kishen Sucea Mookerjee and Gopee- 
nath Mookerjée for Respondent, 
e 
The tender of a pottah is not necessary before a suit 
fors & kubooleut can be laid. 


ities the tenure of a defendant is declared liable to 
assessment in a suit passed between him and thé plaint- 
iff's vendor, the plainijff can sue for a kubooleut as he is 
thereby only carrying out the provisions of the decree 
obtained in that suit, 


Kemp, J.—Tauis was a suit for a kuboo- 
leut. . pe k 


The Judge held that a tender of a pottah 
was absolutely necessary before a suit for a 
kubooleut could be laid. 


2nd.—That the plaintif had not proved 
that the defendant had any right of occu- 
pancy, and that, therefore, the suit for a ku- 
booleut would not lie. 


On the first ground the Judge is wrong. 
He is referred to decisions of this Court 
published at page 282, Volume VII, Weekly 
Reporter; page 88, Volume V ; page 23, 
Volume IV ; page 49, Volume I. 


On the second ground, the decision quot- 
ed by the Judge is not in point. In that 
case, the wefendant was a tenant-at-will, 
a mere trespasser, and it was held that the 
plaintiff co ict but was not entitled 
to sue for a kubooleut, In this case, the 
tenure of the defendant has been declared 
liablg to assessment in a decree passed 
between him and the plaintiff's vendor, 
The plaintiff, in suing for a  kubooleut, 
is-only ecaPrying out the provisions of that 


decree. E~ 4 


The real® point in the case has not been 
Mcided. The defendant urges that after 
the resumption suit, he*obtained a mkur- 
rureg poftah from the epiainti’s vendor which 
bars enlaggement. Et is lso said that the 
plaintif’s ae r has admitted this pottah. 
Now,it is essential {o dafermine whether 
this pottah is bond fide,and whether it 
protects the defengant’s tenure from en- 
hancement. Thè admission of the plaintiff's 
vendor aften as suit was *insiitubed 
would of cofirse aof be binding on the 
pani ae 


s The suit is remanded for a fresh EE 
“vith reference to the above remarks, 


` 








Present: °. 
ae 
The Hon’ble F. B. Kemp and F. A. Glover, 
ig Judges. j 
° » 2 


Suit for enhancement of rent—Rela~ 


tion of langlord and tenant. 
Caso No. 984 of 18¢f under Act X of 1859. 


Special Appeal from a decision passed by 
Mr. W. T. Tucker, Judge of West 
Burdwan, dated the 4th February 1867, 
reversing a, decision passed by the Deputy 
Collector of that District, dated the 31st 
August 1866. 


Beharee Lall Mookerjee (Plaintiff) 
Appellant, 


` 


- VETSUS 


Modhoo Soodun Chowdry and others 
(Defendants) Respondents. 


Gaboos Kishen. Succa Mookerjee ax® Nil 


Madhub Sein fop Appellant. 


Baboos Mohipee Mohun Roy and Kalee. 


Kishen Sein for Respondents. 


Th: admission by a defendant i@ a suit for bance- — 


ment of rent that he ie paying (and has er wany years 
paid) a sum of money to the holders of the putnee in 
plaing#?'s Pgsssesion, without being able to to show that 
it was paid: as anything else than rent, is sufficient tp 
raiseghe presumption that the partieftand to each 
ot yer in the relation of landlord and tenant, 


Glover, F—Tauis Was a suit by the special 
appellant, calling himself putneedar of Lot 
Soojapore, | Mehal Arazge, Mouzah. Chena- 
dehee, for enhancement of rent after notice, 

s 


The defendants pleated, first, that no 
notice had been®served upon them; and, 
setond, that tp laħd was their ancestral 
talook an@ ng liable to pay rent to *the 
plaintiff, g 


(E | i : . 


n 


. 


r 
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plaintiff’s claim; but the Judge on`appeal 
held. that the plaintiff had not proved the 
relationshipeof landlord and tenant between 


dismissed his suit. A 


e 

We think that this flecisio# cannot be 
sustained. The special respondent admits 
that he pays, and has paid for many years, 
the sum of rupees 34 to*the holders of the 
putnee now in spec! appellant’s posses- 
sion, and he is not ab to show that it was 
paid as any thing else than rent. The 
Judge refers to this payment, but styles it 
an assignment. Why, we cannot determine, 
for théte is no evidence whatever on the 
record to show that any assignment was 
made; nor can tle special respondent’s 
pleader explain how or why this payment 
was made by a person calling himself an 
independent talookdar. 


We find, moreover, from the record, that 
in the year 1861, the predecessors of the 
special respondents sued certain ryots for 
enhanced rent. In that suit, the pre- 
decessors of the present special appellant in- 
tervened, claiming a6 annas share of the 
property, end their claim was successful. 
Afterwards, the special ‘respondents pur- 
chased their ryot’s tenure, and so apparently 
became liable to the special appellants ip 
respect of their 6 apnas share. 


The Judge has taken no notice of this 
very important piece of evidgnce ; nor has 
he given any reasons for supposing that 
the payment of rupees 34, which special 
respondents admit to have been paid, for 
many Years to the special appellant’s‘pre- 
decessor, isan assignment®or any thing else 
than rent. His decision is incomplete and 
unsatisfactory. e o # 


. * The casewwill go back’to him for a clear 


finding on the question.- If the spebjal 
respondents are not able to show that the 
A 2 ? o 
34 rupees are paid on some other agcount 
than@ent, the presumption (especially when 
the Civil Court de@ee above notieed is taken 
into consideragion) will be that the parties 
stand in the relation®of landlord and tenant. 


If this point be foundein special appel- | 


lant’s favor, the claim® to Jnhancement ‘of 
ren? will be gone into in @he usual way. 


Costs al follow the result. ùs 


° f° 
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Present: 


of 
- himeelf and the defendant, and therefore The Hon’ble F. B. Kemp and F. A, Glover, 


Judges.® 


Sale of tenure under Section 105 
“* Act X.1859—Howlahdar. ° 


Caso No. 981 of 1867 under Act X 
- cf 1859. 


Speciil Appeal from a decision passed by 
the Judge of Dacca, dated the 5th Feb- 
ruary 1867, affirming a decision passed | 
by the Deputy Collector of that District, 
dated the 8rd December 1866. - 


` ,Doorga Soonduree Debia (Plaintiff) 
Appellant, 


versus 


Dinobundhoo Kyburto Doss and others 
(Defendants) Respondents. 


Baboo Shushee Bhoosun Bose for Appellant, 


Baboos Nubo Kishen Mookerjee and Bama 
Churn Banerjee for Respondents. 


Full Bench decision, cited, ruling that a sale for arrears 
rent under Section 105 Act X. 1859 is not free of in- 
cumbrances -created by the defaulter before the sale 
unless the right of selling has been finally reserved 
does Rot apply toa case where the temfire itself was 
not sold, 


A plaintiff who sues for a kuboo]g against a kursa 
ryot, who is found to hold the tenure as a howlah, an 
intermediate and higher grade of tenure, must fal 
unless he can get rid of the encumbrance created by 
his predecessor. s 


Kemp, J.—Tue Courts below have cor- 
rectly found that the tenure itself did not 
pass by the sale, but simply the rights and 
interests of the judgment-dehyct in the 
spid tenure which was held in joint tenancy. 
This is clear from the Dill of sale whi 
we fave carefully inspected. The special 
appellant was, therefgre, not entitled to the 
fenure free of all incumbrancege#€r would 
he have been so™®ntitled had the tenure 
itself passed, undess dt were shewn that the 
tenure was one in which the right to sell 
was specially reserved by the engagements 
interchanged on the creation Of the tenure. 

Tt ‘is unnecessary eto appWethe principles 
enunciated in thg , Full Bench decision, 
published in Volume VII, WeeklyeReporter, 
pages 260-266 to this case, innsmuch as 
the tenure itself was not sold. 5 


mm, 
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The plaintiff sued for a kuSoolent from 
the defendant 
cultivating ry®, 
is entitled to ghold' the tenure as a howlah, 
which is an intermé@iate and higher grade 
of. tenure. The guit was therefore pró- 
perly dismissed, as plaintiff must first get 
rid-of the encumbrance created by his 
predecessor before he can claim a kubookut 

' fro e defendant treating him ag a 
kursadar; 


Appeal dismissed with costs and interest. 


The 28th November 1867. 
Present: , 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Damages— Plaintiff making 
exaggerated statements., - 


Case No. 947 of 1867. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
llth February 1867, affirming a.decision 
passed by the Principal Sudder Ameen 
of that District, dated the 18th January 
1866. 


Thakoor Quleet Narain Deo (Plaintiff) 
-`O “Appellant,” eet 


VeETEUS 


*Juggurnath Misser and another (Defend- 
` ants) Respondents. >> | 


Baboo Chunder Madhub Ghose for 
> Appellant. 


Babo8 Mohinee Mohun Roy for 
Respondents. o o 


t 


A plaintiff who comes into Cou?t with a monstr@usly 
exaggerated @tatement of iffury sustained is only 
rightly eeMed if the Courtedismissgs his claim in toto, 
although soMjgjury was found to have been sustained 
by him, - 


Glover, J.—Tuis whs a®svit to recover 
the value of certain fish said to have been 


caught by the defendants in the plaintiff's 
tanks. ` ; PENTRE 
Both Lowéem@ourts @ismissed the plaint- 
ifs suit, They did Sateas it appears to 
us, refuge to credit the allegation that fish 
were caught in the plaintif’s’ waters, but 
Se : 


THE WEEKLY REPORTER, 
j Ene as 


treating him as a kursa or | of damages 
whereas the defendant | aggerated nature of-his claim. p '“ 
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aye hit any relief in the shape 
account of the grossly ex- 


declined to 


It is contended in special appoal, that as 
some injury was found’ to have been suf- 
fered by the plaintiff, some’ relief in the 
shape of dafnages should have been gpanted. 

We do fot thitk if necessary to inter- 
fere in this ‘case. Ifa plaintiff comes into 
Court with a monstyously ‘exaggerated state- 
ment of injury sustained,’ a statement dis- 
proved to be by evidefce and' by the cir- 
cumstances of the c&se, he is only rightly 
served if the Court: dismisses his claim in 
toto. In this case, it has been found by 
both Lower Courts thats’ save in the one 
point that some fish were caught in special 
appellant’s water, everything- elsé in’ ‘the 
plaint is a tissue of falsShoods. ee 
' We, therefore, dismiss this appeal, but, 
under the circumstances, without costs. i 


The 28th November 1867. 
Present : 


The Hon’ble G. Loch and Dwaykanath 
Mitter, Judges. 


Foreclosure _ 
ee Gs 


Redemption— Limsta- 
a tat ali et 


‘tions 
Cases Nos. 1274 and “1365 of 1867. 


Special Appeals from a decision passed by 
the Judge of Gya, dated thé 12th March 
1867, affirming a decision passed by the 
Puincipal Sudder Améen of that District, 
dated the 28th June 1 soe ec 


°  Lotf Hossein and another (two of the 
x. Defendants) Appellants, 


e 
ë versus -e 


e 
*Abdool Ali and others (Plaintiffs) and 
others (Defendants) Respondents. ` 


Mr. S. Vertannes and Baboo Dwarkanath 
„Sein for Appellant. 


Mr. R. E. Twidale for Regpondents, 


The lapse of more than 12 fears from the 
-grace bars the right ofredemption. , 


Mitter, J.—'Ẹuert is no ground for spe- 
cial appeal jn ti@se two cases, -The Lower. 
Appellate Courifas correctly found, upon full 

o E ( k ji a 


a | ~ . 


year of 


1867] 


N ; 


a ‘ e 
ea 
SS ee pe 
legal proof, that the conditiong! sale relied 
upon by the respondent was duly foreclosed. 
More than"12 years having elapsed from 
the date oftethe expiration of the year of 
grace, thespecial appellant has lost his 
right of redemption. Both these cases are 
accordingly dismissed with costs, 


The 28th Novethber 1867. 
Prent è 
Case No. 1194 of 1867. 
The Hon’ble G. Loch and Dwarkanath 
> Mitter, Judges. 
Application under Section 30 Act 
VII. 1859. 


Special Appeal from a decision passed by 
the Judge of Mymensingh, dated the 
28th February 1867, reversing a decision 
passed by the Officiating Principal Sud- 
der Ameen of that District, dated the 27th 
March 1866. f 


Ajoo Khan (Plaintiff) Appellant, 


e versus 
Kisto Pershad Lahoory (Defendant) 
~ Respondent. 


Baboo, Romgsh Chunder Mitter 
for Appellant. 


Baboo Chunder Madhub Ghose 
for Respondent. 


An application under Section 80 Act VJII. 1859, when 
once registered, is tape dealt with as an ordinary Civil 
suit, "i the question of title may be goné into 
although thef% has been no ejeétment by the decree- 
holder, : 

Mitter, J.—Tar only point taken ins this 
ease is, that the Lowq Appellate Court 
having found itas a fact that the special 
appellant was not ejected by the deckge- 
holder, respondent, his suit under Section 
230 of Act VIII of 91859 ought o have 
beef thrown out atonce without any adju- 
digatfon upon the question of title. We 
are of opinion that this objection is not 
tenable. Section 230 distinctly says that, 
when the apfflication made under it is once 
registered, it is to b8 dealt with as- an ordi- 
nary Ciyilsuit. The quession of title there- 
fore, has been propery gne into. The 
pregedent cited by the plead¥ for the special 
appellant js not in point. $Thfs appeal is 
rejected with costs. ‘ a 
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The, 28th November 1867. 
Present: 


z ° j 
The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Suit for confirmation of title 
and possession—Plea of previeus 
transfer. esr 


Case No. 514 of 1867. _ 


Special Appeal from a decision passed by 
Mr. E. S. Pearson, Judge of Tirhoot, 
dated the 24th December 1866, reversing 
a decision passed by Moulvie Sukhaood- 
deen Mahomed, Moonsiff of Durbhangah, 
dated the 80th June 1865. 


Mussamut Bhugobutty (Plaintiff) Appellant, 
versus 


Bikramajeet Singh and others (Defendants) 


Repondents. 
Mr, J. 8. Rochfort for Appellant, 
Baboos Mohesh Chunder Chowdhry, 


Debendro Narain Bose, Anund Gopal 
Pailt, and Bama Churn Banerjee for 
Respondents. 


Where a purchaser sues for confirmation of title 
and possession, and the plea set up by the defence is 
that the rights and interests in questjen were pre- 
viously transferred by sale tó another party who had 
sold it to defendant’s vendor, the Co is bound to 
inquire into the alleged transfer A is the founda- 
tion of defendant’s plea whether it“Wwas genuine and, 
if so, whether it was areal or only a colorable trang, 
action. 

Mitter, J—Tue special appellant m this 
case is the purchaser of the rights and in- 
terests of one Baboo Nauth, in Mouzah 
Mahomedpore. He instituted thig acfion 
for the confirmation of his title and possession 
in a certain fractional share of ¢hat village, 
æd for setting aside certain conveyancgs 
unde which the defendants, now respondents 
before us, claimed to Weld it. Thos respond- 
gs pleaded that Bæoo Nauth hgd frans- 
erred his interests Jn the prop in suit 
to one Bheem Dutt, who again had sold it 
to their vendor Fuquéer Chand. The Lower 
Appellate Court’ has dismissed the suit upon 
the ground that the cofiveyances executed 
bye Fyqueer Chand in favor of the respond- 
ents were genuine doeumentSeend that the 
respondents were jn @ossession since the 
respective dates of their purchase. The 
following grounds are now urged before us 
in special appeal :— 
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1sé.—That, the alleged trandfer by Baboo 
Nauth to Bheem Dutt has beer already set 


N 
aside by a fina¥decree of Court. 


2nd.—Thatsthis {ransfer was the founda- 
tion of the title relied upon by the respond- 
ents, and the dower Appellate Court 
having made no enquiry into it, there has 
been an error in law in the investigation of 
thesase. ° 

With reference to the first point, we are 
-Clearly of opinion, that it is not tenable. 
On looking to the decuee referred to, we find 
that it related to a Quite different property ; 
nor was there any adjudication made by it 
upon Bheem Dutt’s purchase. 


The second ground, however, is a good one. 
The title of the respondents depends entirely 
upon the alleged purchase by Bheem Dutt. 
If the conveyance alleged to have been 
executed in favor of Bheem Dutt is a false 
document, the special appellant. is at once 
entitled to succeed. If, on the other hand, 
it is found to be genuine, it will still be 
necessary to enquire as to whether any real 
transfer of Baboo Nauth’s interests was 
effected thereby, or whether the transaction 
was merely a colorable one. If the transac- 
tion is found to be fraudulent and collusive, 
notwithstanding the creation of a mere 
paper title, it will be farther necessary to 
see whether the respondents had any noticé, 
actual or constructive, of the fraud, If 
they had such notice, their title must fail. 
If, on the wether hand, they had no such 
notice, or that they had, but their vendor 
Roghoonath Wad not at the time’ of his 
purchase, the appellant’s claim against them 
ntust be dismissed. i 


Tha case is accordingly remanded to the 
Lower Appellate Court to be tried with 
reference to the foregoing remarks. 


° 

‘ The 28th November 1867. ° 
Presents ` ° 

The Hog Mo W. S. Seton-Karr, L. S. Jackson, 

andad, G. Macpherson? Judges. 


Purchaser—Act X of 1859 Section 
105—Khas possession. e 


Cases Nos. 1281 and 1282 of 1867. 


Special Appeals from a decision passed by 
the Additional Principal Suddew Amean 
of East an, duted the 6th March 
1867, modifying ae dacision passed. by 
the Moensiff of Selimabad, dated the 
28th December 1865. . 


w” 


-zemindar, 


Teelottuma pebes and another (Plaintiffs) . % 


Appellants, s 


versus . ’o 


Brojo Lall Shamunt and others (Defendants) ee. 


Respondents. 


Baboo Otool Chunder Mogherjec 
* for Appellants. 


No one for Respondents. 


A ryot’s tenure having been sold for arrears of rent 
under an Act X decree, the purchaser is entitled to be 
put in khas possession offfhe entire tenure as it ori- 
ginally stood, “notwithstamfing that the sons of the 
ryot have been occupying huts on the land for more 
than 20 years. The circumstance that the purchaser 
happens to be the superior landlord does not diminish 
his right, 

Macpherson, J.—I am of opinion that 
the appellant in these cases is entitled to 
khas possession of this and. He certainly 
was entitled to khas possession of it ag 
against the defaulter who was her judgment- 
debtor and whose tenure she sold. The re- 
spondents are the sons of the defaulter ; and 
although they may have been in possession 
for twenty years, they have been so°merely 
as members of the family of the defaulter, 
and not as having any independent tenure 
or right of their own. 


I think that the decree of the Lower 
Court should be reversed with costs, and 
that decree should be made declaring the. 
plaintiff entitled to possession of the#ind, 
aS prayed for by him. = 

Jackson, J.—I agree with my brother 
Macpherson in thinking that the judgment 
of the Court below is erroneous, 


It sppe&rs to me that the plaintiff hav- - 
ing qe cee the rights of the out-going 
tenant, is entitled to be put“n possession of 
the entire tenure as it stood. That tenure 
“consisted, probably, of’ lands of various 
descryptions—bastoo, ood-bastoo, and other 
descriptions of land, . 


It eeems to me quite clear tÉat the out- 
goğfg tenant, whose rights are sold, is not 
entitled to retain. a portion of the tenure 


9) While giving*up the re&t, - 


The circumstance that the purckaser 
happened to be also the superior landlord, is, 
in my opinion, a cireumsfance that in no 
way affects his rights; and hg is entitled 
to possession of the entjre tenure, as’ any 
other person would be who had purchased 
and wished to-gh8ld the land under the 
_It gem? to me that this acci- 
dental cireymsf§nce is one which has dn- 
fluenced the’ @hnsideration of the Lower 

fe ® oe i 
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Courts, and they have lookéd upon the 
plaintiff rather as the zemindar than asa 
purchaser, 


oo 

Seton-Karr, J.—I had such grave doubts 
as to the course to be pursued in this 
case, ahat I requested that it should be 
re-heard with the assisfance ôf a third 
Judge; and accordingly we, who first 
heard this case argued, have now had the 
benefit of our brother *Jackson’s opinion 
and experience.” 


It is unfortunate 
which is somewhat novel in its character, 
and in regard to which no precedents have 
been quoted, the respondent has not thought 
fit'to appear and support the judgment in 


his favor. é 


It is also to be noticed, that in this case 
no less than three Judges have found in 
favor of the defendants, ard have denied 
to the purchaser the right which he claims 
to exercise, viz., that of entering on khas 
possession, and thus, in all probability, de- 
stroying the houses of the defendants. 
Further, it is remarkable that out of the 
whole tenure, which amounts to 84 beegahs, 
the special appellant admits that he has 
obtained has possession of all but a beegah 
or two on which the houses stand. 

a 

After much consideration, and not with? 
out considerable @oubts on. the subject, 
Ihave come round to the opinion that as 
a matter of pure and dry law, the special 
appellant, purchaser of the tenure, is 
entitled to that which he claim& As I 
have before stated, no case in point has 
been “quoted, an@ as far as my recollection 
serves me; f% is not the pvactice of persons 
purchasing khood-Lhast tenures or other 
tenures, to knock, down or destroys the 


homesteads of ryots actually residing 
therein, © e 
e 

What the consequences of any sud 


general practice wouldebe, whatethe feelings 
of resident cultivators, and what the gen- 
eral eect of legislation if thus practically 
carried out, I forbegr now to discuss or in- 
quire. But feeling that in this case, as 
presented to ue, and on the finding of the 
Court, the purchaser has a strict legal 
right to carry out his deqee to the full, 
and that the Courts aye Ubund to assist 
him in his’ endeavours to @:rry sout that 
right, I shall not now digsente from the 
views whidéh have been ex#Messed by my 
e ° s . 
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learned brothers, whatever I fay think of 
the hardship of the. case of Ane defendants 
before us, or of the inevitable hardship to 
other parties similarlf situated, if this 
practice become general. , 


The decree of the Lower Courts will be 
reversed, and this appeal will be decyeed 
with costs and interest. —!£ 





The 29th November 1867. 
Present: 


The Hon’ble F. B. Kemp and F, A. Glover 
Judges. 


2Tesne profits— Bona fide holder with- 
out knowledge of defect in title. 


Case No. 1014 of 1867. 


Special Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
14th Fehruury 1867, modifying a deci- 
sion passed by the Sudder Ameen of that 
District, dated the 28rd November 1866. 


Muguo Chunder Chuttoraj (Defendant) 
Appellant, 
versus z 


Surbessur Chuckerbutty aad giera (Plaint- 
iffs) Respondes. 


á e 
Baboo Kalee Kishen Sen for Appellant. 
Cd 


Baboos Gopal Lall Mitter and Kalee Pro- 
sunno Dutt for Respondents. 


w., 


Held, dissenting from a ruling of the late Sudder 
Court, that mesne profits is always recovetable froma - 
person who has enjoyed them, even thofgh he has been 
it®bonå fide possession without knowfedge of the defet 
in his title. He mrody feu họ bought with sufficient 


enquity, have a remedy fgainst his vendor. 


$ Glover, J.—TuHIs Was a suit taretover 
mesne profits on certain lands decreed to the 
plaintiff, for the years during which he had 
been kept out of posséssion by the defendant, 
the vendee of the person, who had origin- 
ally ousted the plaintiff. ° + . 


< ‘fhe’ defSndant pleaded norMligbiltty, on the 
ground that he had hgef an innocent pur- 
chaser for value, and had held a.bond fide 
possession not knowing of the plintifi’s 
rights. E 


A 
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Both Lower Courts held the defendant to 
be liable ; but the Judge awarded mesne pro- 
fits for a periqd of three years and seven 
months only, Holdin the claim for the re- 
mainder of the perjod allowed by the Sudder 
Ameen to be barred by limitation. 


It is now urged before us in special ap- 
(1.) That under the circumstances, special 


appellant was not liable for any mesne pro- 
fits at all. ° 


(2.) That if he was liable, it was only for 
three years, the remainder of the claim be- 
ing barred. 

(3.) That with regard to certain plots of 
Jand, the Judge has decreed more than was 
claimed in the original plaint of the suit for 
possession 3 and 

(4.) That the Judge has miscalculated 
the costs. 


In support of the first objection, we have 
been referred to a decision of the late Sudder 
Dewanny Adawlut (No. 412 of 1854, Sud- 
der Dewanny Adawlut Reports, 1858, page 
518) in the case of Ranee Surno Moyee, 
Plaintiff, Appellant, versus Pertap Chunder 
Burooah, Defendant, Respondent, in which 
itis laid down generally that a party in bond 
fide posession of land, in possession that is 
without knowledge of the defect in his title, 
is not liable to the legitimate owner for 
mesne profits. 


We have Yoon unable to find, and the 
special appe ’s pleader has not referred 
ys, to any later cases in wich the same doc- 
trine is enunciated ; and although we have 
great‘respect for the opinion of the learned 
Judges who passed that decision, we are not 
in any way pound to-follow it as a preced- 
cit. << 


fgeom the very*nature of the case, ‘mosse 
profits” must always be recoverable from the 
person who has enjoyed them, no matter 
how *ifnorant he may havesbeen of the bade 
ness of histitle. No injury is done to him ; 
he suffers no loss, but is merely required to 
return what he had fo right tokeep. He 
would.still have his remedy (supposing him 
to have been the yiĉtim of a fraud) against his 


vendor, and unless he had bought pegljgeat- | 


ly and witheat” sufficient enquiry, in which 
ease the maxim of “gaveat emptor” would 
apply, woyld be able to replace himself in the 
same position as he was in before his pur- 
wp Shas. 
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T jin is guit, 
On the cogtrary we are of opinion, | that, 


nid [Vol. VII. 


If mere -bå fide possession were to ex- 


cuse a party from payment of mesne profits, . 


the anomaly might very easily’arise of the 
vendee after ouster by thebe legitimate 
owner, recouping himself as regards pur- 
chase-money from his fraudulent vendor, 
and still retaining, all the mespe pr€fits he 
had collected during his wrongful possession, 
whilst the réal owner would be without 


remedy. ‘ 


We think that the gspecif] appellant was 
r or wasilat, and that 


this objection should be overruled. 


Then as to the time for which mesne 
profits should be given. The plaintiff 
brought his suit. on the 5th May 1865, or 
Bysack 1272 B. S. ; his claim for wasilat 
would therefore extend- for six years up- 
wards, viz. up to Bysack 1266 B. S. Now, 
in his plaint he only claims for three years 
of this period, viz. for the years 1266, 1267, 
and 1268 B. S., and cannot, therefore, be 
awarded any portion of the mesng profits 
collected during the year 1269 B.S. The 
Judge has given him wasilat for 7 months 
of that year, and . this amount must, we con- 
sider, be struck out of the-accounts. 


This objection is, therefore, alfowed, and’ 


the Judge’s order modified accordingly. 


a With regard to the third objection, We do 
not think the special appellant’s contention 
established. 


In the origjnal suit for possession, the 
calculation was made avowedly by guess- 
work at ten times the annual produce for the 
purgoses of valuation ; and such calculation in 
a’suit which was not for Wasilat, bat only 
for possession, canfiot fairly be hd to bind 
the plaintiff in this case. In his plaint 
: he demgnded considerably 
more than the Ameen’s enquiry found te 
be dao. ; na 


As to costs, we think that the proper 
€ourse for the specigl appellant to pursue 
is to apply ‘to the Tuies below to amend 
what isstated to be a mere error in calculgtion, 
and which can be much more efficiently done 
by the Lower Court (whith is in possession 
of all the facts) than by this, hich is hear- 
ing the suit on points of law only. 


With the eeption, therefore, of the 
modification abfive goted, this special appeal 
will be dismigted. Each party will get 
costs in ptop@tion to the amougts decseed 
and digmissed respectively. 

d 
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The 29th November 1867. 


N Present: 
of 


~ e 
N The Hon’ble W. S. Seton-Karr and A. G. 


` 


e Popkoren; Judges. 
t 


Suit for accounts under Act X of 
1859—Heir of an agent. 
e 


1509 of 1867 under 
f 1859. 


Cases Nos. 1431 a 
Act X 


Special Appeals from a decision passed by 
the” Judge of Dinagepore, dated the 
25th March 1'867, reversing a decision of 
the Deputy Collector of that District, 
dated the 31st December 1866. 


Gowhur Hossein and another (Plaintiffs) 
Appellants, 


e 
versus 
Ram Coomar Chowdry and others (Defend- 
* ants) Respondents. 


Yr. R. T. Allan and Baboo Debendro 
Narain Bose for Appellants. 


s : 
Mr. J. S. Rochfort and Baboo Chunder 
Madhub Ghose for Respondents. 


Semble.—A suit for the delivery of ac@ounts under 
Act X of 1859 will lie against the heir of an agent, tbe 
Act being intended to facilitate the recovery of acgounts 
by zem@idars and to@nake the heir of an agent equally 
responsible wth the agent. e 


Seton-Karr, J.—In these two cases a 
preliminary objection was take» by» Mr. 
Rochfort who appeared for’ the defendants, 


special respondents, to the effect that aje 


summary suit like this under Act aX 
would not lie against the heirs of an agem 
and that the plaintiffs remedy was a suit 
in the Civil Court. 


We have hearf the arguments of both 
parties on this point, and if it were neces- 
sary to decile it, we should probably be 
prepared to hold thet suits of this nature 
would lie against the hgirs of the agent, 
and that the Act intended{to facilitate the 
recovery of accounts by 
to *make the heir of the ageet equally 
responsiblé with the agents themselves. 

® e e.^ 
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This plea, however, was @ot raised in 
the Lower Courts, and on#xamining the 
Judge’s decision and their own written 
statement, I find that the defendants*broad- 
ly denied that they ever had the custody 
of the accounts, and asserted them to be 
in the power of the plaintiff. And the 
Jugge, as it appears to me, comes to n fjnd- 
ing not only that there is no prooSbat 
the Sefondants had the accounts and could 
produce them, but-that it had also been 
shown that the plaintiffs resided at the 
Sudder Cutchery and had the means of 
obtaining every thing for which they now 
come into Court. À 


There does not appear, to be any mis- 
placement of onus of proof or failure of 
invéstigation, and I would, therefore, dis- 
miss the appeals with costs and interest. 


Macpherson, J.—-1 think, on the facts 
as found by the Judge, that no case has 
been made out against the defendants, and 
that there has been nothing wrong in the 
manner in which the case.has been treated 
by the Lower Court. The appeals must be 
dismissed with costs. 


The 29th November - 1867. 
Present : 


r 
The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson dges. 


Judgment. 
Case No. 1406’ of 1867. 


Special Appeal from a decision pasSed bT tke 
Judge of Rajshahye, dated th? 8th April 
1867, reversing a decision passed by ige 
Judge of the Small Gause Court, exercis- 
ing the powers of at Princip@l oSydder 
Ameen of. that District, dated®the 4th 
October 1866, Í : 


Shurno Moyee Dossia (Plaintiff) Appellant, 


f o . 


versus 


eo 
e 3 


emindars and | Joy Narain Bose {Befendant) Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


482 Civil 
Baboos Doorga Doss Dutt and Sreenarain 
Dds for Respondent. 
There must bea distinct finding one way or other on 
all the material isses in d¥ease. g 
Macpherson, J.¢-It is matter of regret to 
us that itis in our opinion necessary to re- 
mand this case, 
. . . . e . 

: adie most material issue in the suit is, 
whether or not the endowment under Which 
the plaintiff claims as shebait was a bond 
fide transattion,—whetber it was not mere- 


ly a fictitious and dblorable conveyance ex- |. 


ecuted by the judgment-debtor with a view 
to secure the property to herself or to those 
who she knew would hold it for her benefit. 

The Judge, in the course of his judgment, 
gives various indications of his views on the 
question, but he has unfortunately not ex- 
pressed this view so distinctly as to enable us 
to say that he has decided the point one way 
or other. 


The case is remanded for a decision on 
this one point, and the Judge will take it up 
at once out of its order, and pass his decision 
‘with the least possible delay. 


The 29th November 1867. 
Present: 


The Hon'ble F. B. Kemp and F. A. 
Glover, Judges. 


Sale—niatiey only of real vendor. 
: Case No. 1023 of 1867. 


a 
Special Appeal from a decision passed by 
the Principal Sudder Ameen of Furreed- 
epore, dail ‘the 12th February 1867, re- 
versing q decision passed by the Moonsiff 
of Bhange ners the 16thMarch 1866. 


è e 
Kee Doss Mojoomdar (one of the Defend- 
e ante) Appellant, 


e e . 
s VETSUS- 


Meheróonissa Khatoon and othets (Plaintiffs) 
Respondents. 
Baboo Nuleet Chunder Sein for Appellant. 
e 9 
Babos Rer Chunder Banerjee for 
Resfogdents. - 
Where a plaintif sued for recovery of possession of 
property which he said he purchased from, two defend- 
ants, and it was found as a fact that one of the defend- 


e \ ' ' . 
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ants did not sell but® that the other used fraud in * ^ 


effecting the sale; it was held that the dectsion below, 
which gave plaintiff a decree for the entire property 
against the defendant who acted frauflnlently, was 
erroneous and that the decree should ghave absolved 
from lability the share of the defendan 

join in or know anything of the sale. 


Glover, J.—Tuis Was a suit to wedbver 
possession ef a three annas share of a 
certain talook said to have been purchased 
by the plaintiff from Raj Chunder and 
Chunder Monee under a kabalah, dated the 
14th Falgoon 1251 T j 


Plaintiff alleges tha he retained posses- 
sion of his purchased share until dispossessed 
by the action of a decree under Act X of 
1859. e 


The defendants Chunder Monee and 
Kalee Dass, son of Raj Chunder, denied 
execution of the.kabalah and the plaintiff’s 
possession. They pleaded ‘also limitation. 


The first Court overruled the plea in bur, 
and on the merits, found that Raj Chunder 
was the only person who sold to the pJaintiff, 
and that he only sold the half of what the 
deed purported to convey, ¿i e., a one anna 
ten gundahs share ; that Chunder Monee 
knew nothing of the deed and never agreed 
to it. ý 

The Principal Sudder Ameen admitted 
this state of facts, but holding Raj Chunder 

have been guilty of fraud, made tim 
liable to the plaintiff for the entire three 
annas mentioned in the kabalak: 


We are of opinion that this decision 
cannot stand, The plaintiffs case was that 
both Raj Chunder and Chunder Monee sold 
him the 3 annas share ; and when it was 
fount as a fact that Chundes Monee’s ehame 
had been fraudulently used, an@ that she 


‘knew nothing of the alleged conveyance, it 


folloyed that her share must have been 
deducted ffom the land’conveyed to the, 
plaintiff, and that tlfe case shoul@estop there. 
It might have been perfectly just to take 
thé balance of 1$ annas out of the share 
É the fraudulent Raj Chunder ; but as the 


8 plaintiff bronght his case, this description of 


remedy was not asked for, and the Prineipal 
Sudder Amgen could not, therefore legally 
give it. 

We think, that on the facts found, the 
judgment of the first Céurt was the only 
one that could, legally be passed, and we 
accordingly restre that judgment, modifying 
the decision of ghe Principal Sudder Ameen. 
The costs @f:tife appeal will be gssessed?in 
proportion. 

d e é 
-à S i 


who did not 
MA 
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i The 30th November 1867. 


A ry \ 
TA The Hon'ble G. Loch and Dwarkanath 
~~ 


Mitter, Judges. 
N ‘ $ 


Deed of sale comprising several pro- 


Present : 


` 


perties—Risk of, purchaser. 


Case No. pe of 1867. 

Special Appeal from a decision passed by 
the Additional Principal Sudder Ameen 
of Chittagong, dated the 3rd April 1867, 
affirming a decision passed by the Moon- 
siff of Raojan, dated the 27th: August 
1866. 


e Rai Sona Bibee (Plaintiff) 
Appellant, 


Versus 


e 
Kunee Meah and others (Defendants) 


Respondents. 


Baboo Nursingh Chunder Mitter for 
Appellant. 


Mr. R. E. Twidale for Respofidents. 


Where several projferties are comprised in one%deed 
of sale, the purchaser runs the ri%k of having his title 
jn all the properties shaken, should the porchase as to 


e O 
que of them be called .n question in a regular suit, 
~ 


Loch, J.—W think the judgment of tthe 


Lower Appellate Court to be perfectly righ | 


The plaintiff claimede certain surplus pro- 
ceeds of sale in the hands of the Collector 
whic& had been attached by a party who 


held a decree against the plaintifi’s vendor |. 


and who denied the genuineness of the plaint- 
iff’s purchase Plaintiff's deed of sale com- 
prised two plots purchased from two differ- 
ent parties. 
money she claimed, the plain iff had to prove 
the genuineness of her deed of sale,ewhich the 
Prificipal Sudder Ameen «tho evidence 
declared to'be not proved. 
e 


To establishgher right and the |: 


. Plaintiff, in special appeal, wrges that the 
Principal Sudder Ameen shéuld have left 
that, part of the deed which related to the 
other property alone, «end tlfat the effect of 
his finding is to invalidate her purchase 
thereof. We think the¢Principal Sudder 
Ameen did what was right. He pronounc- 
ed gn opinion upon the genuineness of fhe 
deed which he was bound to do. If poopie 
are go unwise as to include purchases of 
different properties from different owners in 
one deed of sale, they run the risk of 
having their title in all the properties com- 
prised therein shaken, should the genuine- 
ness of their purchase as to one of those pro- 
perties be called in question in a regular 
suit. We dismiss the appeal with costs, 


The 80th November 1867. 
Present: 


The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 


Reviews under Regulation XXVI. 
1814—Permission of superior Court 
—Reviews under Code of Civil Pro- 
cedure—Further appeals under the 
old law — Limitation — Act XIV. 
1859—Section 377 Act VITI. 1859. 


“ Case No. 1050 of &, 


s e 

Special Appeal from a decision passes by 
the Judge of Shahabad, dated the 15th 
February 1867, reversing: 4a fecigggn 
passed by the Principal Suiddgr Ameen 
of that District, dated the Pand Decem- 

* ber 1866. 6 


° s n 
Joogul Kishore Singh and others (Défepqants) 
Appellants, e 
R * versus 


‘Oogur Narain Singh andsothers (Plaintiffs) 


f o s 
e -/_ 
Mr. R. T. Allan apa’ Baboos Romesh 


Chunder Hitter and Tarucknatk Sein for 
Appellants. 


Respondents. * 
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Baboos Unnoda Pershad Banerjee, Mohi- 
nee Moh Loy and Mohesh Chunder 
Chowdhry for Respondents. 


Whereas by the law in force previous to the Code of 
Civil Procedure, the sebordinate Courts could not review 
their judgments without the permission of a superior 
Court, the Code removed that inability, and the remov- 
al extended to suits past and pending as well as fujure, 


Rn party petitioning, after the Code of Civil Precedure 
came into force, for the review of a judgment in appeal 
passed in 1849 is entitled to be governed by the terms 
of the old law (Regulation XXVI of 1814), which allows 
a review in respect to a decr€e from which “no further 
appeal may have been admitted by a superior Court;” 
anda “further appeal” included both a second or 
special appeal aud a summary appeal, 


Act XIV of 1859 is silent on the subject, and Section 
877 Code of Civil Procedure assigns no limit to the 
time, after the expiration of 90 days, at which the ap- 
plication for review may be filed, provided that the 
applicant can satisfy the Court that there was just and 
reasonable cause for the delay, . sa 

Jackson, J.—THE sole question with 
which we are concerned in this case is whe- 
ther the Court below, in admitting to 
review the judgment in appeal passed by a 
former Judge in 1848, was wrong in law. 


The circumstances are very fully stated 
by the Officiating Judge Mr. A. J. Elliot, 
who, I am bound to say, appears to me to 
have dealt ‘with the case more carefully, 
more accurately, and more in accordance 
with justice, than his predecessor Mr. Birch, 
who rejected the application for review. 


The Judge’s competency to admit the 
review is denied — 


1st.—Becqnse the previous permission of 
the High Cô had not been obtained in 
accordance with the law before 1859. 


2nd.—Because, a special appeal having 
been admitted in this case, review is 
barred. 


-@rd.=Because, more than 12 years hav- 
ing elapseg during which time the defend- 
ants have been in quiet possession, all fur- 
ther proceeding’ are absolutely barred. © 


Upon the first of ¢these objections ite was 
contende® that the case was one to which 
Regulation XXVI dF 1814, Section 4, ap? 
plied, aud that, as provided in the 2nd Clause 
of that Section, the Judgp, before makjug 
any order was bound to yeport the matter 
for the orders of the High Court, and that 
the order of revfew made without the pre- 
vious sanoéion of that Court, was asnultity? 

It was argued, tha? although Regulation 
XXVI of 1814 has béeh Tepealed, yet under 
the princfple of Section 8387 Code of Civil 
Procedure, the present case mbst be dealt 


(1% 


with ag a suit pehding at the time when the” + 


Code came into operation, and therefore 
governed by the law previously in force. 
And thd case of Joy 
Kishen Mookerjee, vs, 
f Sib Chunder Bapnér- 
jee and others, was referred to, d 


È’ 

The object of Section a was that no. 
party to a pending suit should have his 
remedies narrowed or taken away by a 
change in the law cif a while the litiga- 


Sudder Dewanny Adaw- 
lut, 1859, page 1521, 


tion was yet unfinishfd, and in the case cit- 
ed the late Sudder Court put a wide inter- 
pretation on the word pending, in order to 
let in a review which would have been shut | 
out by applying to the case the strict provi- 
sions, as to time, of the:new Code. The 
appellants inthe preset case, reversing this 
process, seek to exclude an application for 
review made under the new Code, by ap- 
plying to the case a law long since repealed 
though it was applicable to the suit in its 
earlier stage, contending, in fact, that the 
applicant, as an ‘old litigant, is nowentitled 
to benefit by the more liberal provisions of 
the Code now in force. 


It seems to me, however, that Section 387 
has no bearing on the-question. ot speak of 
course of the proviso contained in the latter 
part of it. That proviso merely maintains 
the rights of parties to pending- sui®s in* 
eference to the procedure of the svits, and 
does not in my opiniof affect the enlarged 
powers given to certain Courts, or the res- 
traints remoygd by the Code. Whereas.by 
the law previously in force the subordinate 
Courts could not review their judgments 
wilout the permission of a superior Court, 
the’ Code removed that nabiltty, @nd the 
removal in my 8pinion extenfed to suits 
past and pending as well as future. 


Ittwas @iso contended efor the respondent 
that the order made by the Diyision Benclf, 
datg@ 30th January 1866, was a sufficient 
siaction to satisfy the requirements of the 
@idiaw. | : 

I am°of opinion that if such previous per- 
mission had been requisite in this case, the or- 
der in question could not have been considered 
in that light. It was not an order based on 
any report from the Zillah Judge, and it 
conveyed no directioneat all, certainly not 
leave to review the judgment, 


at merely dJew gttention to some errors 

into which Mr.gBirch had fallen, and left his 

successor freePto act upon his own view of 

the law aad o the requirements of the case. 
° ° 


` 18672] 
vy , 


voi * e 


The next matter to be decided is whether 
this review was barred by the previous 
- admission Y special appeal. 

In the Sgetion of the Code which relates 
Ng the right to make applications for review, 
(Se®hion 376), the words “spegial appeal 
shall have bagn admitted” refer dpubtless to 
the admission‘of a special appeal under the 
Code itself. It is manifest that in this case, 
no special appeal could have been admitted 
under Act VIIleof 189, and here I incline 
to think the petition was @éntitled to be 
governed rather by thẸ terms of the old law 
XXVI of 1814, viz., “from which decree no 
“ further appeal may have been admitted by 
“a superior Court.” ‘ 


I understand that in this case no fur- 
ther appeal was-evew admitted by the late 
Sudder Court, but that the application 
for special appeal was rejected on the ground 
that the Court was not competent to entertain 
a special appeal upon the facts. 


It is material also, in order to apply this 
restriction fairly, to consider the real 
meaning of the words. 


A “further appeal,” as spoken of in 
Regulations XXVI of 1814 Section 4 
Clause 2, included both a special or second 
appeal described in Section 2, Clauses 1 and 
2 ofthe same Regulation, and also a sum- 


mary appeal mentioned in Clause 3 Sectio 


3 ; and by the joint @pération of these Clauses 
the door for a further appeal was made 
-wider open than under the later laws upon 


the subject. ; 


And the view of this restriction taken by 
the ley Sudder Qourt was apparently Mis. 
And it cewainly seems g reasonable view, 
that when a decision had been confirmed by 
a superior Court, it had the effect of a 
decision of that-Cofirt, and was IMble Po be 
reviewed byw alone. See*Construction, Sud- 
der Dewanny Adawlut, No. 1057; an& ghe 
case of Bhugwan Dutt Sing, Carrau’s Suw- 
mary Cases, page 42, ang Syud Kegmunt Apia 
case, ib. page 137; See also Macpferson’s 
CivilProcedure, 3rd Edition (1856), page 539 


Now the speciale appeal in this case, even 
if admitted, must have beea preferred under 
Act III of 18%3, which was the special ap- 
peal law in force do®n to 1853, when it was 
repealed by Act XVI of that year. It must 
have therefore proceedeg ope ground that 
the decision was “ inconsistent with some 
“law, or sage having the@ forte of law, 
“or some practice of the ae rts,” or that 

. 8 
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“it involved some question of tlfe law, usage 
“or practice—in which there was reasonable 
doubt.” . 


Tho admission or decffion of a special ap- 
peal upon such grounds would not involve 
a decision of the Sudder upon the merits, 
and still less could it be conclusive as to the 
admission of new evidence not discovered 
till log after. ag 

I am therefore of opinion that nothing in the 
proceedings in special appeal in this case 
barred the application for review, 

A more formidable difficulty remains,— 
in the lapse of time since the original de- 
cree of the Judge’s Court in the first appeal, 
the interval between that decree and the 
application for review being about 154 
years. 

At the hearing, Baboo Romesh Chunder Mit- 
ter referred us to the case of Kashee Nath 
Banerjee and others, Appellants, decided by 
the late Sudder Court in 1840. This oase, 
first reported by Mr. Sevestre (I Sevestre’s 
Cases, page 49,) is also to be found in 
Carrau’s Summary Cases, page 23; it was 
there held that the expiration of twelve years 
barred the admission of an application for 
review ; and the case is noted by Mr. Morley, 
1 Digest, page 528, as being the only one 
in which it had been so ruled. 

There is, however, a dictum of Sir Robert 
Barlow to the same effect in the case of 
Jeeb Lal Mahton decided in 1852, (Cole- 
brooke’s Summary Cases, Suddgr Dewanny 
and Nizamut Adawlut, page pAb also Sudder 
Dewauny Adawlut, 1852, page 1033), 

In the case of Kasheenath Banerjee, the 
petitioner applied, after the lapse of sevefiteen 
years, for review of a judgment pass- 
ed by two former Judges of «the Court, 
who had themselves rejected a similar ap? 
plication by orders of various dates shortly 
after the decision. It is notstded on what 
grounds the new application O ) 
though it seems to have? been accompanied 
by certain documents, ate 


e 
According to the ancient Sudder*practice 
this petition first came before a single Judge, 
Mr Bradden, wht “ doubted the genuineness 
of the documents’ and also considered that 
the “ transcripts exhibited, by the respond- 
ents were not good and sufficient evidence 


‘for thë admission of ghe review, $ for these 


reasons he proposed toyréject the prayer, but 
sent the matter before a second Judge, be- 
cause it arose out'of a previous arder of 
two Judges: 

`N 
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It then eame before Mr, Tucker who 


called upow® the serishtadar to report 
whether, in any case, a review of judgment 
had Been admittedsafter the expiration of 
twelve years. 


e a 
The officer reported in the negative, and 
thereupon Mr. Tucker, with the concurrence 
fiwo other Judges, held that the undisturb- 
< and quiet possession of the préperty 


by the appellants for upwards of ‘twelve } 


years was “ a godd and sufficient ground to 
bar the review,” and that consequently the 
Court could not take cognizance of the 
petition, 


This decision is not based on any posi- 
tive enactment, nor do the Judges give the 
reason for their conclusion ; but it may be 
assumed that they applied the Rule of Limit- 
ation laid down in Section 14 Regulation 
III of 1799, to protect persons in quiet 
possession for twelve years, and held, to 
use the words of Baboo Romesh Chunder 
Mitter in the argument before us, that what 
bars the suit also bars the review. 


And in the case before them, probably 
the decision was quite reasonable, ; but if 
the case had arisen, I presume the Judges 
of the Sudder Court would also have applied 
the provision contained in Regulation II of 
1805, Section 3, which declared that the twelve 
years’ limitation should not be applicable 
to any prite claims of right to immoveable 
property where the persons in possession 
should havegacquired it by violence, fraud, 
or any unju dishonest means whatsoever. 
e Now, in this case, as will be observed in 
reference to the judg- 
ment of this Court in 
the case of another co- 
sharer which.was heard before our lamented 
eéfeagde Shumboo Nauth Pundit, J, and 
myself ow the 9th March 1863, tliere 
was a distin€twllegation of fraud, the plaint- 
if’s case being that one Raj Coomar, beidg 
jointly entitled to thp estate with two ebro- 
thers, hae procured it to be sold as his sole 
property, had purchaSed it Zenamee througf 
one Pertab Sing, and got it re-conveyed to 
his own grand-children. ẹ The plain tjffs 
in the first suit to regain a fhird share were 
the heirs of ove brother, and the seeond 
and successful suit was brought by the 
other, a third brother, . e y 

The plaintifs wh» sued first were unable 
to lay their hands of ‘aly evidence of the 
joint ownership as Rajcoomar had managed 
the property, and so lost their’ suit. “The 
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other brother was ‘more fortunate and dis- 
covered, among the judicial records of the 
district, distinct admissions jaf Court by 
Rajcoomar himself that the keopanty 
joint. 

In this.instance, therefore, clearlythere 
Was no quiet possession in geod faith by 
the defendants so as to bat the suit by 
limitation. 


This appears te me to distinguish the 
present case from thay first tited. 


In the other case ted, we have merely, 
as I have said, a dictum of Sir R. Barlow. 
The other Judges (W B. Jackson and 
Mytton) proceeded on the ground that the 
petition must be presented in the Court 
where the first decision was passed which 
it was sought to review, and for that reason 
refused to take cognizance of the applica- 
tion. 


These cases, however, were decided upon 
the law as it stood previous to 1859, and 
with a new Procedure and a new Lignitation 
Law it seems to me the question -is res 
integra. ' 


The Limitation Act XIV of 1859 is wholly 
silent on the subject ; and Section 377 Code 
of Civil Procedure assigns no limit to the 
time, after the expiration of 90 days, at 


which the application for review ma% be . 


Gled on the stamp paper prescribed for 
plaints, provided thatethe applicant can 
satisfy the Court that there was jast and 
reasonable cause for the delay. 


In thee present instance, cause was shown 
for the delay; the Judge took evidence as to 
its wath, and, after full congideration,gdecid- 
ed that the cause had been made gut. 


He, therefore, granted the review, and his 
orde on tat point is final. We cannot dis- 
turb the order madg or the subsequent prow 
ceedings unless they are shown {6 be contrary 


[ Vol. VIII: ` 


s- 


to Raw, or usage having the force of law. Can- 


fo say that there is any law or usage of 


requal face which declares that an applica- 


tion for review must be made within’ 12 
years ? % 


I know 6f none ; and Pdo not conceive it 
to be the duty of the Cougs to impose 
limits in such matteys which have not 


| been set by the Legislature. 


el his, it is traf, is @ case in which the right 
has been siretcHed very far; but the resyon- 
sibility dod&S hof lie upon us, andsthe case is 
not likely to | ppen frequently. 

(d ° 


‘ . 
. ' ey 
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For these reasons, after the best consider- 

tion which T can give the matter, I am of 

+ opinion thay ẹhe decision of the Lower Ap- 

pellate Court*must be affirmed, and the spe- 

jal appeal dismissed, but, under the circum: 
staitees I think, without costs. 7 - 


* Hobhouse, y:—I am of the same opinion. 





The 30th November 1867. ' 
Presegt: 
The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Collector's judgment—Estoppel— 
Jurisdiction ef Civil Court. 


Case No. 1270 of 1867. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
datel, fhe 23rd February 1867, reversing 
a decision passed by the Officiating 
Additional Principal Sudder Ameen of 

* that District, dated the 27th March 


1866, - 
Awadhun Dey and others (Defendants) 
Appellants, 
° 
Versus 


Golam Hossein and anothere(Plaintiffs) 
Respondents. ° 


Babou Sreenath Banerjee for Appellang. 
Mr. R. T. Allan for Respondents. i 


A Collector's judgment as to the genuineness of a 
pottah cannot be pleaded as an estoppel in the Civil 
Court in an action for eje8tinent on account ® trespass. 

è a 


e 

Loch, J-“Tur plea urged in spacial 
appeal before us in this case is that fhe 
pottah pleaded by the special appellant ha 
already been the subje@t of a ‘stit dn the 
Collettor’s Court under Act X of 1859, 
betwe&n the special appellant and the plaint- 
iff respondent, ands had been pranounced a 
valid document ; and that judgment - being 
passed by a Cort of competent jurisdiction 
is final, and cannot fow be questioned in 
another suit ketween the sarae parties in the 
Civil Court; and the Jedge¥was wrong ia 
holding that the case was not barred under 
the ‘provisiqus, of Section “¢ :Act VIII 

1867, n Í P 

e` 8 
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We think this plea is sufficiently -met by 
the recent judgment in VIII Weekly 
Reporter, pages 177-178, Civil Rulings, in 
which we concur. The judgment df the 
Collector in the matter of the genuincness 
of the pottah is the judgment of a Court 
competent to determine that question in 
ordeg to the determination of the further 
question of rent or of ejectment; but a 
itis not the judgment of a Court of con- 
current jurisdiction with „the Civil Courts, 
it cannot be pleaded eas an estoppél in the 
Civil Court in an action for the ejectment of 
the defendant as a trespasser. Under this 
view of the case, we dismiss the special 
appeal with costs. 








The 30th November 1867. 
Present : $ 


The Hon’ble G. Loch and Dwarkanath 
- Mitter, Judges. 


Uniform rent for more than £0 years 
—Presumption under Section 4 Act 
X. 1859—Onus probandi, 


Case No. 1256 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 27th 

- February 1867, afirming a decision passed 
by the Deputy Collector of that District, 
dated the Tth May 1866. 


Soodishtee Lall Chowdhry 


and others 
(Defendants) Appellants, 


d 
VETSUS 


Nuthoo Lall Chowdhry and others (Plaint: 
iffa) Respondents.. j 







-Baboo Bama Churn Bagprfee for 
> Appellants. $ 


e 2. M 
Mr. R. E. Twidale for Respowdgnts. 

e ° e ° 

The presumption allowed by Section 4 Act x. 1859, 
of holding certain orchard land at a uniform ‘rent since 
the Permanent Settlengnt, was held not to be removed 
by d&endant’s statement thÆ the orchard was planted 
more than 40 years ag®: and it was for plaintiffs to 
prove it to have been made „since the Permanent 
Settlement. ° 5 


s Loch, J’—Tais cass must be Temanded 
to the first Court for the*trial of the proper 
issues. The plaintiff sued for a kubooleut 
at an enhanced rate, stating that defendant 
held some orchard land at 4 rupees per. , 


B 
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beegah ; thalands of the samg kind in the 
neighbourhodl were paying rupees 20 the 
beegah ; that he had served notice of em- 
hancement on*the defendant, and now claim- 
ed a kubooleut at the rate so assessed. 


The defendan’ stated that he purchased 
from the person who planted the orchard, 
mere than 40 years back ; that he, asewell 
Œ the party from whom he purchaseg, had 
never paid more than 4 rupees per beegah ; 
and that this rateeof rent, dating so fur back, 
could not be enhagced. . 


The Deputy Collector says that he went 
to the spot, made a map, examined the hold- 
erg of orchards in the neighbourhood, who 
gave the rates of orchard land from rupees 
§-12 to 10 rupees the beegah, and that he 
thought rupees 6 per beegah was-a proper 
rate. : sa 

Both parties appealed to the Judge, 
plaintiff urging the correctness of the rate 
he sought to impose, while the defendant 
pleaded that he was entitled to the pie- 
sumption of having hèld from the Decennia) 
Settlement at a uniformrate. The Judge 
held that the presumption pleaded by the 
defendant did not arise in the ease, as he 
himeelf gives the date of the planting of 
the orchard, viz., morethan 40 years, which 
could not, under any circumstances, reach 
back to the Permanent Settlement; and he 
gave a decree for the plaintiff at the rate 
he claimed. i 


The defendant filed a special appeal, urging |, 


thatthe Plage paving held the land at a fixed 
rate for upwatés of 40 years before his pur- 
echase is not inconsistent with the presump- 
tion of holding from the time of the Perma- 
nent Settlement ; and his pleader quotes the 
decisions of this Court reported at VII 
Weekly Reporter, page 472, HI Weekly Ret 
“porter, Act X Rulings, page 183 ; V Weekly 
Reporter*page 86, Act X Rulings ; IV Week- 
M Reporte page 25, Act X Rulings, to show 
hat it is not necessary to plead uniform 
payment of rent frém tlfe Decennial Bettle- 
meng 60 Taise the presumption mentioned in 
Sectio® 4 Act X “of 1859, the words tr 
which are “ whenever in any suit under this 
“Act it shall be proved əithat the regtat 
«which land is held by a ryot in the said 
‘provinces has vot been changed for a 
“period of twénty years before the com- 
“ mencement of the suit, it shall be presumed 
‘that theland hasdeef held at that rent from 
«the time of the Permanent Settlement un- 
«t less ¿hê contrary be shown, or unless it be 


. “proved that such rent was fixed at some 












“later period.’? Now, in this case, the defénd- - 
anv’s plea of uniform payment for more than 
20 years does not appear to be qngstioned hy 
the plaintiffs, and the presumpuon allowed 
by the law is not removed by thè defendant's 
statement that the orchard was planted © 
than 40 years ngo, for the terms are eral 
and it wits for the plaintif@ to rebut the 
presumption thus raised by proving the 
orchard to have been made since the Perma- 
nent Settlement. The case will be remanded 
to be disposed of witR reference to the above 
remarks, $ 


The 2nd. December 1867. | 
Present: 


The Hon'ble H. V. Bayley and J. B. Phear, 
: Judges. 


Dakhilahs—Section 4 Act X. 1859— 
Copies of pottahs and jumma- 


wassil-bakee papers. : 


Case No. 364 of 1867 under Act X of 1859. 


Special Appeal from a decision passed 
by Mr. A. Pigou, Judge of Hooghly, 
dated the 2\st February 186%, affirming 
a decision passed by the Deputy Collector 
of that District, dated the 27th Septem- 
ber 1866. 


Ramjadoo Gangoly (Ptaintiffy Appellant, 


versus 

Luckhee Narain Mundul (Defendant) 
i Respondent. 

X ° 8: 


Baboos Onoohoof Chunder Mpokerjee and 
Anund Chunder Ghosal for Appellant. 


Babows Sreenath Dass and Mohinee 
Dlohun Rey for Respopgent. . 
e 


Pakhilabs relied upon by a defendant in a suit for 
rears of rent at enhanced rates, to obtain the benefit 
of the presumption arising under Section 4 Act X of 
1259, m@st be proved eveil if not positively denied. Ifa 
variation in the dakhilahs is found to exist,e there 


‘must be a distinct finding as to whether the slært pay- 


ments of ane year were made up the next year, the 
variation prised facie being evidgnce that the rent was not 
uniform. 

Copies of pottahs and jumma-vgssil-bakee papers 
ought not to be accepted on the mere fact of their being 
attested or authenticated c@pies, but should be proved 
by the best and mosg distinct evidence available, 


° Rayley, J.~-IN® this case, plaintiff sued 


defendant, for arrears of rent at enhenced 
rates on a cpp area and jumama. 
, e 


\ 


THE 


1867] ©: Cin -e 


') 


ed. rates dr for- the tenure specified: by 
plaintiff. fendant averred that he held 
one jumma bf rupees 27-7, nnother of rupees 
3-12-17-2, Ora total of rupees 41-3-17-2, 
aDad uniformly paid at those rates. 

The first oirt held that plaintiff had 
not proved hPs caso by ‘his jumma-wessil- 
bakee papers; that defendant had filed 
dakhiluhs for twenty yenrg to which no spe- 
cial objection was takep ; and that from these 
aud the defendant’s oral evidence, it'was 
shewn that defendant hd pnid at fixed rates, 
so as to exempt. him from liability to en- 
hancement. The first Court accordingly 
dismissed plaintiff’s suit. F ' 

On appeal, the Lower Appellate Court 
also decided in favog of defendant. The 
Lower Appellate Court remarked on the 
dakhilahs that it “ did not find that they 
“ by themselves absolutely proved that the 








“rent has not varied during the last 20. 


“ years,” still the aggregate amount ap- 
proache@to nearly the sum stated by the 


defendant, and “ it would seem likely that 
“ the difference may arise from short payment 
“ one year being made up the next, and so 


6 on.” ; s 


The Lower Appellate Court held, too, that 


inability by. a defendant to prove the precise 
amovwut of rent did not vitiate the presump- 
tion that the rent had not changed ; an 
that evidence, director indirect, would suffice 
to prove that the rent had beeu uniform. 
Kattyani Deben’s cnse,* February llth 
1865, was cited by the LoWer Appellate 
Court to support the former proposition, and 
Radhanath Sirear’s 
1865, th support the latter. 


The Low&r Appellate Céurt also relied on 
an attested copy of a pottah of 1166 and 
an attested copy of a jumma-wgssil-bakee 
of plaintif’s of 1266, gnd added “the 
defendants MWe also witnesses.” A 


On the whole, the Lower Appellate Cougt 
considered that defendants had proved un 
form payments, and that plairftifftiad not 
proveg a variation or even defendants’ 
tenure to be as stated by plaintiff, and that 
therefore defeudauts were exemptefrom liabi- 
lity to plaintiff's claim to enhance. 
™ On this, plaintiff appeals specially, urging 
that the dakhilahs -relied on are not shewn 
to contain that evidence org the rent being 


‘@See 2 Weekly Reporter, Act X Rulings, p. 69. 
t See 8 Wckly Reporter, Act X Rulings, p. 151. 
° e e ` 
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* Defendant denied his liability for enhauc- 
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uniform which is required by law to give 
defendant the benefit of the prgsumption re- 
ferred to in Section 4 Act X.of 1859, and that 
they are not proved by gny legal evidence at 
all; that the copy of the pottah of 1166 and 
of the jummn-wassil-bakee ef 1266, without 
further proof, should not have been relied 
on by tlie Lower Appellate Court; and that 
the Lower Appellate Court was further ge 
error În law in stating that plaintiff had 
failed to prove defendant’s tenures under 
plaintiff when defendant “himself admitted 
two jummas.to be so held. ° 


After hearing Counsel on both sides and 
areference to the record, we think that the 
case must be remanded to the Judge to find 
clearly whether the dakhilahs are proved to 
have been given to defendants by plaintiffs, 
and ifso, whether they shew by themselves 
any legal evidence in support of them that 
the rent has been uniform. It is quite in- 
sufficient for the Judge, while admitting a 
variation in these dakhilahs, to state that it 
may arise from short payments in one year 
being made up by full payments in another, 
without that specific fact being fully proved. 
The variation prima facie is evidence of the 
rent not being uniform. But it may be 
shewn by defendants that this sis not so. 
Further, the Lower Appellate Court seems 
to have adopted the erronęgaf iow of the 
first Court, that dakhilahs, if not positively 
denied, need not be proved. ‘They, like gther 
documents propounded by parties, must bo 


shewn to be what they purport fo be. The 


most recent decision of a Full Bench, and 
August 1867 (subsequent to {he Judge’s 
d@cision of 21st February 1867) clearly layts 
this down. Nor do*we think that the copies 
af a pottah of 1,166 ang of a jumMaswassil- 
bakee of 1266 can be accepted “on the 
mege fact of their being attested (or rather 
authenticated) copies. They must be prov- 
ed by the best’ and mobt distinct evidence 
available. e . > 

In this view, we’ remand fhis case for 
re-trial, with reference to the abovg remarks. 

Order.—Remand accordingly. f 
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Baboos Anun& Chunder Ghosal and ~ ? . 


- The 2nd December 1867. .. -. 
-4 ; Romesh Chunder Mitter for Afpellants, 
























Present : bf 
Baboo Kalee Moh untifoss 
The Hon'ble È. B. Remp and F, A. Glover, for Respondents. ` 
‘e Judges. . 7 we 
‘Case No. 931 of 1867. 


Limitation—Possessory suit—Clquse | 


(J ¢ í 
~7 Section L Aét EIV: 1859—Cjause Mr. Gasper Gregory (Plaintiff Appellant, 


2 Sectionl Act XIV. 1838—Act o versus 

Ix. 1820—Section 318 Code of. 

Criminal Procedure. Gour Doss Shaba mfd others (Defendants) 
k oaii 


Special Appeals from a decision passed by |. 
the Judge of Dacca, dated the 23rd |` 
; February 1867, ‘affirming a decision 
. passed by the Principal Sudder Ameen 
of that District, dated the Tth July 1866. 


Mr. C. Gregory for Appellant, 
Baboo Kalee Mohun Doss for Respondents. 


The limitation prescribed by Clause 7 Section 1 Act 
XIV of 1859 applies to orders respecting possession of 
property made under Clause 2 Section 1 Act X1V of 
1838 or Act IV of 1840 (now repealed) and not to 
those made under Section 818 of the Code of 
Criminal Procedure,:the provisions of the last men- 
tioned Section differing from those of Act IV of 1840 


Case No. 914 of 1867. : 
‘Gobind Chunder Shaha (Defendant) 


in many important respects. No period of limitation 

App ellant, is prescribed in Section 318 C. O. P. withgn which a, 
suit must be brought to set aside the Magistrate's 

versus award made under that Section, and a suit for that 


purpose may be brought within 12 years from the time 
the cause of action arose. 


_ Ashruf Ali Meah and others ( Plaintiffs) 
+ Respondents. 


Mr. R. T, Allan and Kalee Mohun Doss 
for Appellant. 


Kemp, Ji THESE four appeals were 
heard together, and one decision will 
govern the four appeals. : 


‘The subject of contention betweeff the 
parties is a chur which, on inspection of 
the map, appears to Pe ‘surrounded: on all 
sides by rivers and doons, none of which - 
are fordable af,any season of the year. 


Baboos Romesh Chunder Mitter and Otool 
Chunder, Mookerjee for Respondents. 


‘sa No. 922 of 1867. 
Haree Kishore Roy and others (Defend- 


The party in possession, when the suit 
connected with these appeals commenced, 


s ants) Appellants, e | wa% the Shaha party, who gre the apypllants 

f A in No. 914 apd the resppndents in 

ee. RE e| Nos. 923 and 981. The posséssion of the 

E “Ashraf Ali Meah and others Cae) A oy ee ee outoided. under an 
$=" Respondents. awafd ac®ording to the° provisions of Sec- 

NG tion 318 of the Code of Criming] Procedaré. 

è Baboo Anund Chunder Ghosal for ° The land in dispute was claimed by the 
à - Appellants. e eah party, respondents in appeals Nos. 914 
nd 922, as forminge an accretion to Chur 

‘Baloo’ Otool Chander Mookerjee for ° Ohanin a khas mehal in Zillah Dacca, 
Respondents. a settlement of which has been madee with 

Caso No. 928 of 1867 #j*Bem™ 

í The Roy party da it sl appertaining 
“Hares Kishore Roy and others (Plaintiffs) | to Chur Komoria. . Z 
Appetiants, >. . x | The appellants in No. 981 base their. 

~- claim on the sagn® footing as the, Roy party. 


versus 
Srs “The rgsult of the litigation below was 
Gour Doss Shaha and others (Defendants) | that a degree. was passed in favor ofethe 
Respondents, ° Meah party, the land in disput8 being de- 
, "o j o j 
. ai e e a f e 


: * elared to appertain 


e ' è 


( 136%] : Civil c= 
to Clfur Chanda, Zillah 
Dacca. * i ko 


The PNY taken by the Shaha appellants 
in special aþpeal No. 914 are, — ~ js 

st.—That the plen of. limitation taken 
by has been improperly decided by the 
Lower AppeWpte Court. ,.~ o 

Qnd.—That the Tower Appellate Court 
has wholly misunderstood the maps filed 
in the case, inasmuch ts those maps do 
not show that the lands in dispute are in 
any way an accretion tp Char Chanda. 


On the limitation plea, the Judge ob- 
serves that it is a ‘‘ technical plea which 
“ can gnly hold good if it were found that 
“ the lands in dispute lie within the juris- 
“ diction of the Magistrate of Zillah Tip- 
‘ perah, but that thts was clearly not the 
“case.” The Judge held that as the suit of 
the Meahs was brought within three years 
from the date of the order of the Assistant 
Magistrate at Moonsheegunge under Section 
818 of Act XXV; it was in time. 


TheeShaha appellants in appeal No. 914 
contend that they were put into possession 
of the disputed lands by the order of the 
Magistrate of Tipperah under Section 318, 
on the 6the September 1862, aud that the 
suit not having been brought within. three 
years from the above date, it is beyond 
tim’. Clause 7 Section 1 Act XIV of 


1859 is quoted in support of this argu: 
e 


ment. 


The Clause quoted refera to orders re- 
specting -the possession of eproperty made 
under Clause 2 Section 1 Act eXIV of 
1838, or Act IV of 1840. The posses- 
sory e(ward in this case, whether we gake 
the order gf the Magistrate of Tipperah 
or that of the Assistant Magistrate at 
Moonsheegunge as the startiug point, was 
snot madé under Clause 2 Secon 14 Act 
XIV of 1828, or ActeLV of 1840, but 
under the provisions -of Section 318, of 
the Code of Criminal Procedure. Clauge 
-7 Section 1 of Act XIV of 1859 is ther 
fore, wholly inapplicabfe. ° œ 


Tee provisions of Section 318, of the 
Code referred to, differ from those -of Act 
IV of 1840 in fany important . respects. 
Under Sectia 318, the Magistrate must be 
atisfied that a dispgite likely to induce a 
breach of the peace exists, and he must 
record a proceeding. stating the’ grounds of 
his being so satisfied. “Lhe Magjstrate fn- 
itimtes the case by proceedinggunder the 
above Section. Under Act IV of 1840, 
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which has been repealed by ct XVII of 
1862, a party’ who has been@forcibly dis- 
possessed of any land could complain to a 
Magistrate under Sectiga 4 of, that Act and 
obtain summary redress. This remedy is 
re-enacted in a somewhatglifferent form in 
Section 15 Act XIV of 1859. In Section 
318 of the Code of Criminal Procedure, no 
period of limitation is prescribed withjs 
which a suit must be brought to set aside 
the award made under that Section. The 
limited period of threg yehrs prescribed by 
Clause 7 Section 1 of Act XIV of 1859 is 
therefore inapplicable, and the suit may be 
brought within the period of twelve years 
from the time the cause of action arose. 


On the second ground, we observe that 
the map of the Ameen shews that the dis- 
puted lands are surrounded, on all sides, by 
rivers, and are not accretions but form an 
island. But the Judge iw his decision states 
that the disputed lands are attached to the 
older Jands of Chur Chanda on the west 
side of the river Megna, which river is the 
boundary between the two Zillahs of Dacca 
and Tipperah, and that consequently the 
claim of the Shaha appellants cannot be 
held to be good. The Judge has clearly- 
misunderstood the map. Further, the 
boundaries as per Survey map do not corre- 
spond in every respect with the boundaries 
as laid down in the Ameen’s map, and, to 
add to the difficulties of coming to a proper 
decision on the materials before us, the 
boundaries as stated in the plaint of the 
Meahs do not correspond wih either the 
Survey map or the Ameen’s@ketch. 


The decision of the Judge is so very urt- 
satisfactory, and he has so evidently praseed- 
ed on a misconception of the maps, that we 
have no hesitation in remanding the case 
to which appeal No. 914 ‘referafam. g 
clearer decision of the rights of the respect- 
ive parties under the Law of A, lĝvion. The 
Judge will do well to remémber that the 
Shaha defendants, appellants before us, are 
in admitted possession of the disputed lands, 


god that they gre engitled to retsine that 


possession until another party can “prove a 
better title. 


@ . ' ; 

With referenge to appeal No. 922, in 
which the Roy defendąnts are appellants, 
we observe that the pointf taken are, that 
thé Judge has entirely overlooked the 
decree dated the 28th June 1861 obtained 
by the Roy party afd that the Judge is 
under error in supposing thate the land 
claimed by the Meah party ‘is ‘Ydentical 


I 


} 


492 . ~ Civil 





THE WEEKLY ‘REPORTER, 


Rufings. [Vol. VIII. - 





with the land claimed by the Roy party as| Baboos Kishen Steca Mookérjee and Gopal ` 


‘forming a poi¥ion of Chur Komorea decreed 
to.them in the presence of Government in 
1861.° . 


This contention is good. ‘The boundaries 
of the disputed Inhd, as laid down in the 
Ameen’s map with reference to certain im- 

owtant land marks, do not differ materially 
idm the boundaries laid down in thegmap 
according to which the Roy party obtained 
their decree ; and without going to the length 
of saying that the Jantls are identical, the 
decree is clearly an important piece of evi- 
dence. It may not be binding -upon any 
but the parties to it, but it is unquestion- 
‘ably a piece of evidence which ought to 
have been fully considered and not passed 
over altogether without comment. 


The decision of the Court below is so 
vague and unsatisfactory, that we remand 
the whole of these cases for a clear and 
full decision, again remarking that, as the 
Shaha party are in possession, the onus of 
displacing that possession by proving a 
better title is upon the Meah and the Roy 
party who were plaintiffs below. 


The appeal No. 931 is also remanded, as 
it is admitted that the appellants in that 
case will stand or full with the Roy party. 


Costs to follow the result. 


we 


a 


: Thg 4th December 1867. 
i ~ 


‘6 Present: 
The Fou’ble H. V. Bayley and J. B. Phear, 
a Judges. 


e-Reliance by plaintiff on 
judgment subsequently reversed. 
e 


GIR to 696 of 1867 under Act 
X of 1859. $ 


s > g 
Special eals from a decision passed ` by 
Phas ee of Bachergunge, dated the 8tl# 
January 1867, affirming a decision pass- 
ed by the Deputy Collectgr of’ that Dis- 
. trict, dated the 23rd ‘November 1868. ° 


Cases Nos. 


Mr. D. Panioty ‘and others (Plaintiffs) 


Appellants, ` 


ee 


es 
Sergus, 


Pasbiitty Chowdhrain (Defendant) 
Respondent. ° 


Lall Mitter for Appellants, 
Baboo Romesh Chunder Ah, for 


Respondent, 

Where the plaintiffs in these suits gppealed in both 
the Lower Cofirts to the judicial deterdfination of a pre~ 
vious suit as evidence in their favour, and embodied it 
in their plaints as being a material particular of the 
cause of action which they proposed to establish, they 
were not allowed in apbeal to the High Court to object 
to the reception by the Lower Afpellate Court of the 
judgment in question as evidence in the present cause, 
on the ground: that they gere not parties to that case,’ 
although the Judge, onreview, reversed the judgment 
he had already passed in favor of these plaintiffs, on’ the 
strength of the decision of the High Court which re- 
versed the judgment in the previous suit on which the 
plaintiffs had relied. i 


~ Phear, J.—Tue material facts surround- 
ing these four cases are as follows :-— 


‘A three-anna sharer in certain property 
brought a suit for enhancement, and succeed- 
ed in the Lower Court. This suit may be 


conveniently termed suit No. 1. á 


After the termination of this suit'in the- 
Lower Court, the other co-sharers in the 
same property bronght two like suits for 
enhancement, four of them joining as plaint- 
iffs in one suit, and one suing alone# all basing 
their rights on the judicial determination in 
their co-sharer’s suit No. 1, namely, that the 
éenure, was liable to enhancement. In these 
suits, calling them Nos, 2 and 8 respec- 
tively, the plaintiffs were successfal. 


Suit No. 1, was carried by appeal to the 
High Court, and while it was pending, the 
plaintiff in No. 3, in three successive years, 
broyght as many suits each for a gyear’s 
arrears of rent on the footing of the enfance- 
ment for which She had obtain€d a decree. 
These are suits Nos, 4, 5and6. The plaintiff 
was succesgful in all three, 


e 
After this, the détision of Higl Court was 
given in suit No. 1, declaring that the 
se was not liable to enhancement, and 
ien, the defpndants ig suits Nos. (2) (3) (4) 
(5) and (6) asked for and obtained revipws 
in their several suits. These reviewsecon- 
stitute the four cases now brought before us. 
At the hearing of the r8views, the Lower 
Appellate Court received the gjudgment of 
the High Court in sut No. | as evidenc 
against the plaintiffs, and upon the strength 
of it, together§With the other evidence al- 
re&dy givgn, revers@d . his former decisions, 
and dismigged the 4 ‘suits under consider- 
ation. tie , 


e 
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urging that the judgment of the High : Present: È 

Court giyeg as it was in a suit to which eg 

' they ee t parties, was not admissible as | The Hon’ble H. Tae and J. B. Phear 


evidence against them, and that the Lower 
ellate Court was~ therefore wrong in 
attri ting any weight to it. À 


e © i 

We think that it is not now open to these 
parties to make this objection. In the Court 
of first instance, and in the Lower Appellate 
Court before réview,-they not only appealed 
to the judicial determination of the suit No. 1 
as evidence in their favor, but even em- 
bodied it in their respective plaints, as being 
a material particular of the cause of action 
which® they proposed to establish. They 
expressly invited the Court to consider that 
determination and dgsired it to be influenced 
thereby. We are of opinion that the Lower 
Appellate Court committed no error of which 
the special appellants can justly complain, 
when it complied with their request and 
allowed itself to be guided by the determina- 
tion toe which its attention has been thus 
invoked. It makes no difference that the 
final decision of the Lower Appellate Court 
was come to on review, because the proceed- 
ing in review, when once allowed, is but a 
re-opening@of the first hearing. And, clearly, 
the circumstance that the judicial determina- 
tion, of suit No, 1 had been corrected by the 
decision of a higher Court, during the intere 
val between the firgs hearing and the review, 
could not have the effect of withdrawing 
from the record those words of the plaintiffs 
which had in effect asked thmt that decision 
should be treated as an authorityein regard 
to their claim against the defendants. 


. ¢ 
. The specjal appellants ip Nos. 693 and 695 
further objected before us that, inasmuch as 
the suits in these cases were, as they alleged, 
decided ex parte it the Court of figst instance, 
Decause the Qefendants did not appear, there- 
fore no appeal lay from these deciSipns, 
and consequently the hearing of the rane A 
the Lower Appellate Qourt was held witho 
jurisdiction. Ou reference to the r&cord we 
find ghat this objection is made upon a mis- 
impression of facts ; for we find that in each 
of these cases, the defendants filed written 
statements ayd their pleaders were examined 
“by the Court. S 
Neither ground of the*sgecial appellant’s 
objections is therefore@made out, and Wwe, 
acgordingly, dismiss the four special appeals 
with costse : 


Intervention under Section 77 Act 
xX. 1859—Bona fides—Admission of 
signature—Plea of fraud—Onus 


ptobandi—Appeal. p 


Cnse*No. 358 of 1867 under Act X of 1859, 

Special Appeal from a decision. passed by 
Mr. E. C. Richardson, Judge of Tipperah, 
dated the 11th December 1866, reversing 
a decision passed by the Deputy Collector 
of. that District, dated the 19th March 
1866. 


Bhyrub Chunder Chund (Plaintiff) 
Appellant, 


versus 


Shaikh Khuleel and others (Defendants) 
Respondents. 


Baboos Kalee Mohun Dass and Otool 
Chunder Mookerjee for Appellant. 


Baboos Onookool Chunder Mookerjee and 
Romesh Chunder Mitter for Respondents. 
An intervenor under Section 77 Act X. 1859 is bound. 

to prove not only actual receipt of rent, but receipt in 
good faith: where he admits his signature to a farming 
lease purporting to have been granted by him, but 
pleads that in granting it he was deceived, he is bound 
to prove this special plea of fraud. 


HELD by Phear, J.— Whether the appeal from a De- 
puty Collector's decision should He to the Collector or 
to the Judge depends on the decision determining a ques- 
tion of law cra question of fact; but if the former, 
it must be such a question as is properly incidental to 
the suit and not any which the Deputa alector may 
by caprice or error introduce into b judgment. 

Bayley, J.—Puaintirr in this case, as 
farmer on the part of one Doya Moyee, sues 
defendant, a ryot, for arrears of rent. 

Defendant pleads that he does not pay 
rent to plaintiff, but half tv*ongeGbama 
Soonduree, and the other half to Fazzul 
Kureem. e 


a 

e Shama Soonduree intervetes and suppofis 
this statement, and, pleads that Doyn Moyee 
is not a real buta nominal proprigtor only, 
Wher interests having gone half tg Shama 
Soonduree, the widow of Ram Kishore, son 
of Doyn Moyee, and half to Joogul Kurnee, 
aifother son of Doya* Moyee. 


The first Court (the Deputy Collector) 
held that it was establistted that there was 


| ng tìtle ein Shama Soonduree, gas she and 


Joogul Kurnee “ duty rgcorded*their consent 
to the arrangement emade under the deed 
of lease, and as this fact was alse otherwise 
proved.” e j 
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„The Deputy Collector further held that 
under the p&culiar circumstances of this 
case, no special enquiry was necessity as 
to actual receipt of rent, as Doya Moyee’s 
receipt of rent was tantamount to the same 
by plaintiff, the farmer. ` 


The .Deputy Collector gave plaintiff a 
degree, but not for the total amount he claim- 
®, because plaintiff was not able-to prove 
that sum, but for the amount admitted by 
defendant. ° i : 


An appeal was laid” before the Collector, 
but it was held on special appeal to the 
High Court, that the decree of the Deputy 
Collector being on title, and zoé on actual 
receipt of rent, the appeal could lie only to 
the Judge. 


The Judge has now tried the appeal. He 
held that under the circumstances of this 
case, the questions of title as well as of 
actual receipt of rent were to be tried; 
and to use the Judge’s own words, he was 
“of opinion that on both questions, the deci- 
sion must be against plaintiff, respondent.” . 


_ The Judge held, first, as to right, that 
certain Civil Court decrees, and other evi- 
dence clearly showed that although Doya. 
‘Moyee’s name still was used in connection 
with the estate left by her husband, still she 
in fact was proved to have parted with her 
interest in it to the husband of Shama Soon- 
duree, aad to Joogul Kurnee, and to have no 
interest left, 


The Judge further found on the evidence 
that Shama“Sbeqduree was not proved to be 
rgally a consenting party to plaintiff’s pottah 
as alleged by plaintiff. As to the receipt of 
rent, the Judge held it to be proved as a fact 
by the evidence that Shama Soonduree’s 
husband, ang his brother Joogul Kishore, col- 
pered the rents together during the hus- 
band’s lifepand that Shama Soonduree col- 
lected her sl@ye after his death. 


Plaintiff appeals specially urging ae 





Par pl 


authentic, andin good faith, and so prima ` 
facie good evidence. But Shama Soon- 
duree’s statement is “ the pps, with 
deceptive concealment of the ‘feal state of 


facts, caused my signature to” be affixed’? 
(to the ppttah.) That statement i n 
fact ihat Shama Soonduree gave the Pottah, 


but, in giving it} was deceiéd. She has, 
therefore, by the rules of evidence, to prove 
this special plea of fraud. But no such 
evidence is given by her, so she can have 
no decree. The case. must, however, go 
back to be tried begween the plaintiff and 
defendant ryots. 






































Remand accordingly. 


` Phear, J—I consider with Mr. Justice 
Bayley that the judgment of the Lower Ap- 
pellate Court is obnoxtous to the objection 
made to it on special appeal. As the case 
is attended by somewhat special circum- 
stances, I desire to give the grounds on 
which my opinion rests. 


It seems to me that the questiong which 
it was incumbent upon the Judge below to 
decide, were none other than those relevant 
to the matter in dispute between the parties 
as they stood in the Court of first instance : 
and there, undoubtedly, the only issue be- 
tween the plaintiff and the intervenor was 
one of fact, namely, whether the latter had 

ctually and’in good faith received the rénts 
Èeforo and up to the commencement of the 
suit. No other issue th&n this could arise 
between these two parties, and by the nature 
of the case the determination of the inter- 
venor’s glaim hanging on this issue was 
preliminary to any consideration of the suit 
between the original parties. It is trys that 
the statute, under the int@pretation which 
it has received, m&kes the Court of Appeal 
to which resort must be had from the deci- 
sion af the,Deputy Collector, vary according 
as that decision determines a question of law 
between the parties, or not.?° Were the 
mafter res integra it might, I think, be 

asonably argued that the questions of law 
contempated by th Jegislature in this 
enactment were only such as are properly inci- 
dental to the suit, and did not extend t® any 
which the Reputy Collectog might by caprice 
.or error introduce’ into his judgment. 
This would seem to be the®force of the 
word determine, and®indeed one woul 
à be prepared a yer to find that the Legis- 

It is clear from its ter s that Section 77 | lature had mae the jurisdiction of the 
does require proof, not aly of actual receipt | Appeal Court depend rather upon the matters 
of rent,» but of the same iz good faith. | properly ptt: in issue by the writen plead- 
Here is a pottah purporting to be genuine, | ings of, the parties than upon other elements 

d e 


That, the question of actual receipt’ of 
rent “ddgs not so umch afise as the poin€ 
whether Shama Soonduree having admittéd 
her signature to the pottahy has proved (as 
it was in such a casé upon her to prove) 
that she received rents in good faith as laid 
down in Section+77, the only Section which 
could apply. i e 8 % 


= 
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> “to be furnished by the judgment of the 
Court of first instance; and if this view 
were corrigi, it would follow that inas- 
much as nóțhing, but a question of fact can 
iso between the plaintiff and the inter- 
“rata, therefore no view which the Deputy 
CollecfBr shquld form, and express as to 
the rights of hese partie# relative to each 
other, would effect a shifting of the Court of 
Appeal. However, I beligve, that this Court 
has ruled otherwjse, and accordingly in this 
case, a Division, Bench having come to the 
conclusion that the Dgputy Collector deter- 
mined a matter of title (which of course 
was not properly in issue before him) be- 
tween ethe farmer and Shama Soonduree 
declared on an interlocutory application, 
that the Judge’s Court and not the Collect- 
or’s was the proper c@urt to which the plain- 
tiff should carry his appeal. To the Judge’s 
Court, therefore, the appellant went. The 
Judge, on the case coming before bhim in this 
manner, seems to have thought that the 
wrongful assumption by the Deputy Collect- 
or of jarisdiction to try a matter of title be- 
tween the plaintiff and intervenor had the ef- 
fect, under the statute, of giving him (the 
Judge) on appeul a real jurisdiction to try aud 
determine thesame. In my opinion thisis an 
error; as I have already said the occurrence of 
the matter of title , only shifted the Court 
of æppeal; it did not change the charac- 


ter of the subject litigated between thé 


several parties. Therefore, the Judge ought 
to have set himself in the first place to con- 
sider and determine the issue of fact between 
the plaintiff and the interveno? withont allow- 
ing himself to be influenced by any*referenco 
to thegitle of plaintiff even as- against the 
interv@nor. This issue involved the inguiry 
not only asto whether Shama Soonduree had 
actually received rent, but also whether she 
had received it in good faith, The Judge 
appears to have contented himself*with ‘pur- 
suing the frst branch®to an affirmative 
finding. He did not enter upon the other. 
Now, it is admitted by Shama Soonduree hy- 
self, in her written staéement, that her nam 
wassput to the plnintiff’s farming lease by an 
_agen® possessing authority from her, althongh 
at the same time in order to do away with 
the effect of the signature as against herself, 
‘she asserted ‘ahat the authority had been ob- 
“uined from her by he fraud of some one, 
whom she did not name. 
the signature, notwithstanding the qualifi- 
cation with which it is afcompained, furnishes 
pring facie evidence in favor of ethe plait- 
iff. Assuming then, that she’ has in fact 
e id e : 
° e e i 
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collected the ront, it isineumbext upon her 
to show by evidence, how sh@ could hava 
done so in good faith, after she had signed 
a lease granting to the plaintiff the right to 
the same rent. This burden she might dia- 
charge by making out fraudon the part of tha 
plaintiff in regard to the lease, or ignorance 
on her side of the true character of the docu- 
ment ẹf which she had authorized the signas 
ture. It appears form an examination of the 
record that no evidence tending in either of 
these directions was ever adduced by the in- 
tervenor, and in the absence thereof, I think 
the lower Appellate Court was bound to give 
effect to the primd facie case of the plaintiff, 
viz. to find the issue as to the good faith 
against Shama Soonduree. I would, therefore, 
reverse the decision of the lower Appellate 
Court and affirm that of the first Court so far 
as concerns the issue between the plaintiff 
and the intervenor. Ia this view, inasmuch 
as the Lower Appellate Court has notgiven a 
decision upon the merits of the issue between 
the plaintiff and the ryot defendants, ib 
becomes necessary to remand the case for this 
purpose, and I would remand it accor- 
dingly. 


The 4th December 1867. 
Present: 


The Hon’ble W. S. Seton-Karr and 
A. G. Macpherson, Judges. 
° l 4 « 


Plaint (drawn up in Persian). , 


Case No. 1167 of 1867 under Act X of 
1859. 


Special Appeal from a decision pdssea by 
the Judge of Patna, dated the 28th of 
o February 1867, affirmipge a decision 
passed by the Officiating Deputy Oot- 
leetor of that District, dated the Ist 


o 
Mirza Ameer Koolee Khan (Plaintiff) 


e eA ppgllant, ' 
l versus A 
Reisstek Kall Singh and others (Defendants) 
i Respondents, i 


eee 
Messrs. R. T. Allan and R. E, Twidale 
aud Moonshee Ameer Ali for Appellant. 


c 
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Baboos Onoghool Chunder Mookerjee and | on thefle ; and if is beyond doubt that very ~ ae 
. Chunder Mudhub Ghose for Respondents. | many such papers filed in the Courts of 
3 SEE Zillah Patna, and which have reefntly come 
A l td : . . i $ . 
ought ‘not to be damiteed on tho ie, bus shosid be | UBGE my notice, are open to a’ Similar ob- m 


rejected or returned for amendment and presentation in jection. 





Urdu, the ordinary lagguage of intercourse and business 
in use in the district Patna), : 
Seton-Karr, J.—It a rs t t sere x 
è ye ppears to me that on i x 
&he facts found, and on the plaintiffs own The 5th December 1867. 


showing, he has been very properly put out of 


Court. He was poable to prove that any Poenis. 
arrears were due ine 1273, and it is now The Hon’ble F. B. K 
-admitted before us that the arrears for 1272, FA. Gloter, Jedes i 


for which the plaintiff obtained a decree, are 
deposited in the Collectorate, and he has only | Suit for enhancement—Notice to de- 
got to take them thence. f pendant talookdar—Sections 43 and 
The cases cited in support of the appellant on Oak aoe Bh, Rosu- 
(Sudder Decisions for 1860, page 382 ; Hay’s a Í 
Reports for April 1863, page 525 ; and idem Case No. 1036 of 1867 under Act X of 
for December 1862, page 573) do not in my 1859, 
opinion apply. : i 
The case of Baijuath Sohay and another | Special Appeal from a decision passed by 
versus Amron Singh, special appeal 1257 of| te Judge of Dacca, dated the 12th 


. 1867, decided by this Bench on the 5th of| February 1867, affirming a glecision 


September 1867, appears to me to be on all| passed by the Deputy Collector of that 
fours with the present. That case refers to| District, dated the 26th September 
another case, reported at page 138 of Volume 1866. 


VIII of the Weekly Reporter. Brojo Soondur Mitter Mojoomdar, (Plaintiff) 


I think, therefore, we should follow the Appellant, 
principles laid down in those cases, and : 
dismiss this special appeal with costs and versus ° 
interest. > 


a Kalee Kishore Chowghry ‘and others 
I have to observe, with dissatisfaction, that (Defendants) Respondents. 

the plaint filed in this case, with the excep- l i 

tion of ver®® fay words—such being Urdu | Baboos Kaleæ Mohun Doss, Kishen Dyal 

yerbs—is couched in pure and unadalterated| Roy sd Bama Churn Banerjee for 
ersian. That language is not the language | Appellant. 


` 


eithér of the Court or of the district ; and s ° 
if the official presiding in the first Court Baboo Coi Che hdee Glo 
had known, his duty, he would at once haves or Kespoudents. 


rbj8Cted or returned the plaint for amend- Ing suit for enhancement on one of the grounds set 
ment and presentation in the ordinary | forth*in Sa 1 Act X. 1859, the natice me. 
$ i i Section 13_can be seed on a ryot with rights 
fpogusge of Mlercourse and business a nee occupgncy ; but ina case of a dependdt talookdar the 
mongst men ; and I notice this prominet- | plaintiff must proceed under Section 51 Regulation 
ly, because of late there-have been flagrant | Yt 1795, ana a n the grounde laid dorn in Erection 
s . i a ct X. 1e defendant’s talook in this case being a 
instan pebrought fo our notice of abuse in shikmee gne, bhe suit unde Section 17 was informal and 
this Tegpect from this very * district, and S | was accordingly dismissed. 
obstinate disregard of the repeated orders : 
of. this Court on the subj og. 


Kemp, J.—Tuis was a suit for enhance- 
: mont, after service of notéce, on one of the 
Macpherson, J,—I consider the present | grounds laid down in Section 17 Act X 


case is governgd* by that of the Sth ofl of 1859. I 
September 1867, and, therefore, that shis a 
appeal ouSht to be dismissed with costs. -`| The Court of rst instance found that the 


s : 7 syit of the plaiftiff was an informal one, as: 
I concur in the opfhidh that the plaint, | he oughtéo have proceeded under the pro- 
on accquitt of the language in which it is] visions of@Section 51 Regulatign VIL of 
expressed, ought not to have been admitted 1793., The suit was dismissed. 
° 


oe, 
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The Judge finds that the talook of the 
defendant was protected from enhancement, 
inasmuch ak" ‘it existed before the Perma- 


a 


The™ plaintiff, special appellant, appeals 
urging that thé Judge ought to have found, 
not whether the talook existed from the 
-timo of the Permanent Seftlement, but whe- 
ther the rent has not been changed from the 
time of that settlement? 


The defendant takes a cross-appeal, ob- 
jecting`to the form of the plaintiff’s suit, and 
urging that it ought to have been dismissed 
altogether. A 


“Both Courts have found the talook of 
the defendants to be a shikmee or a depend- 
ant talogk. The plaint even states that 
the deffndants claim it as a Shikmee talook. 
The notice was under Section 138 Act X 
Section 
Such a notice could 


on one of the grounds laid down in 
17 of the smo Act. 
be served on a ryot with rights of occupan- 
cy, ahd the ground or grounds of enhance- 
ment would be thage laid down in Section 
17, But in the case of a dependant talook- 
dar, the plaintiff must proceed under Section 
51, Regulaion VIII of 1793- and apon the 
grounds laid down in that Section, and not 
on the®grounds laid down in Section 17, he 
would be enfitled to succeed. 


As the grounds pon which enleancenfent 
has been demended in thi suit are not those 
on which alone enhancement can be obtain’d, 
the suit is informal and ought to have bee 
dismissed. See Weekly Repor ter, Volume 
III, p&ees 26-27, Act X Rulings. 


The appeal of the apecial appellant is dis- 
“hissed with costs aud jnterest, and the cross- 
appeal of the defendant dgcreed, the result 
being that the suit of theyplaintiff is dismiss- 
ed with costs of all the Courts, ingiding this 
Court, with*iuterest. 


THE WEEKLY REPORTER, 





not change the lease into a mortgage. 7 @ 
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The 5th December 1967. 


Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Intervention under Section 77 Act ®. 
Assignment of rents — Advance 
taken by landlord does not make 
alease a mortgage. 


Case No. 161 of 1867 under Act X of 1859. 


Regular Appeal from a decision passed by 
Mr. E. Stewart, Deputy Collector of 
Bhaugulpore, dated the 22nd March 
1867. 


Baboo Gridharee Singh (Plaintiff) 
Appellant, 


VETSUS 
Mrs. M. Collis (Defendant) Respondent. 


Mr. R. T. Allan and Baboos Unnoda 
Pershad Banerjee and Hem Chunder 
Banerjee for Appellant, 


e 
Baboo Umernath Bose for Respondent. 
= 
Section 77 Act X. 1859, provides for intervention 


only by cne who claims the right to receive the rent, 
not by one who merely contends that they had? been 
assigned to him under a special agreement. 

« A sum taken by a landlord as an advance to be cre- 


dited to his lessee in his accounts as rent “may oi 
sidered as security for the payment of the rent; but does 


J.—TuHIs was. n suit under Act X 
of 1859 by the proprietor of Mousah, Ram- 
Pore Bhatkoora to cantel a theekae pottah 
granted to the defendant Collis on two 
grounds, first, tht there had been n default 
of three kists or insfalmenfs of rent ; and, 
secondly, that thé theekadar had given a sub- 
lease to the Tulsia Factory, both proceedings 


„being contrary to stipulations in the pottah 


and rendering the same voidablé. 

The defendant denied. that any rent was 
due, inasmuch as it had been paid to the 
plaintiff under decrees of Court obtained by 
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him. She admitted the sub-lgase to Tulsia 
Factory, bu® argued that a subsequent ar- 
rangement entered into by ber husband 
Collif and bysher father Christian with the 
Zemindar had altered the simple lense into a 
‘zur-i-peshgee mortgage, and that ihe terms 
of the lease were not therefore binding. 
_ Mr. Christian was not made a paity to 
The suit by the plaintiff ; but the Deputy 
Collector, considering that his interests were 
largely involved, inasmuch as he had lent 
rupees 45,000 to tha ‘plaintiff on the securi- 
ty of the rents of the mouzah leased to Collis, 

_ allowed him to be made a defendant. 


On the whole case, he found that the lease 
to Collis as well as the agreement with 
Christian were both of the nature of mort- 
gages, and the suit was not therefore triable 
under Act X of 1859. He referred the 
Zemindar to a regular suit. ; 


After hearing the pleaders on both sides; ' 


we are clearly of opinion that’ the Deputy 
Collector was wrong. 


L 
And, first, as to his allowing Christian to 
be made a party to the suit, 2 


Section 77, the only Section of Act X of 
1859 which provides for intervention, ex- 
pressly states that the intervenor must be 
one who claims the right to receive the rent 
to be the Jandlord in fact, but Christian did 
not do anything of the kind. His objection 
was that Qollis’s pottah could not be cancelled, 
because he had a lien on the rents: He 
admitted the Zemindar’s title to receive the 
rents und@® grdiuary circumstances, and 
merely contended that they had been as- 
signed to him under a special agreement. 


Now Act X does not provide for an in- 
tervention of this kind, and we think that 


the Deputy. Collector did wrong in’ making® 


“Christian a party to the suit. 
The cso of Jogendur Chunder Ghose, 


ERN 


Plaintif, Appellant, VIII Weekly Reporter, 
78, takes a similar view of the law, 


° e 
Thep 2s to the Collis’s agreement with the 


plainti®, it is admitt@d that the pottah itscf! 


‘is a simple theeka lease with nothing in it 
that can support the defegdant’s contention 
that the arrangement betyveen him and the 
Zemindar was really a mortgage. 


But it is contended that an ikrar giyen, by 
Collis and*another givgn by Christian, which 
were filed by the ptaintiff, when read toge- 
‘ber, shew, that whatever the arrangement 
might have been under the pottah, it was 


altogether altered by the ikrars.’ From | taken fhe lease ayay from Collis? 
e 
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these documents, it appears that Collis ad- ` 


vanced 3,000 rupees which he yas to get 
eredit for in the rent of the ia oat of his 


lease, and that Christian lent to, 


rupees 45,000, which, with interest, was 
be paid off, by the rents of the teeks Igoe 
We do yot see how these gkrars in any 
way alter the original lease. “ As to Collis’s 
advance, it is the commonest thing possible 
in the Behar prowinces for a landlord on 
giving a lease to demand an advance of 
monies which are to be credited to the lessee 
in his accounts as re%t. ‘The sums so taken 


| are considered as security for the payment 


of the rent, and the fact that the money 
is always credited by the last year’s rent 
shews the meaning of the custom, which is, 
that in case of a tenant’s absconding during 
the term of his lease, the landlord may have 
this sum at least to fall back upon. We 
have met with many cases of this descrip- 
tion, but never one in which it was contend- 
ed that such an advance changed the lease 
into @ mortgage. ° 


Then as to Christian’s ikrar, the réspond- 
ent’s pleader laid much stress on tlie word 
“bhurvanamah” which was found at the 
end of it. Buton reading the entire docu- 
ment, it seems perfectly clear tha® what was 
done was to assign the reuts of the theeka 


lease in payment of the loan, so long as that 


oan remained unpaid. The Zemindar had 


the right to pay off theglebt at any moment, 


and had neither possession of the mouzeh 
nor anything to do with collecting its rents. 
The money which ordinarily would have 
gone to the proprietor he received from the 
tenant, and there his connection with the 


leae ended. 5 $- 


There is no presumption evenein favor of 
the transaction- with Christian being a 
morgage. Thereis no suggestion that it 
was a befamee affair by “Collis for Christing. 
And so far as the*documents go, they show 
a edistinct and separate interest held by each 
these persons. 
Morgove, supposing Collis to have died 
orto ‘have become bankrupt, or in some 
other way to have defaulted, could®it be 
contended that under the terms of the ikrar- 
namah Christian could have entered on the 
property? And if he could mot have dong 
that, where was hisesecurity in Collifs 
lease ? ° 

eAnd supposing thgt the plaintiff had paid 
off Christ#an’s bond, say in the fourth or 
fifth year bf its existence, could he Rave 


, 
é 
. 


he plaintiff joy 


em rate and distinct, and that there is nothing 


oe” 


. ; l ; 
d , i l a 
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-From all tbese circumstances, it appears | originally recorded, there was suficit to Justify the 


to us quite clear that the transactions: be- decree, 


tween Collig and Christian were quite sepa- 































Jackson, J.—Tauis case has come up owing 
to à defect in the decision of the Lower 
Court. The defendants did not appear at 
the first examination of witnesses, and the 
Sudder Ameen gave a decree ex parte 
against both of them after hearing evidence. 
They, subsequently came into Court thie 
represented that no notice had been given 
them. Thereupon, the Sudder Ameen, 
with, I presume, sufficient reason, set aside 
the. judgment he had pesed, and ordered a 
new trial. On this occasion, the witnesses 
who had been first examined were not 
summoned and examined de novo, but seven 
others were called-and examined in the 
presence of the defendants. Their evidence, 
together with that recorded on the first 
occasion, was taken into consideration by 
the Sudder Ameen who gave a fresh decree 
for the plaintiffs. The defendants separately 
appeal, and in the petition of one of 
them it is objected that the Lower Appellate 
Court had been in error in using the evi- 
‘dence which had been taken on the first 
trial behind his back. It was the duty of 
the Lower Appellate Court to enquire, under . 
Section 57 of Act II of 1857, whether, 
independently of the evidence which was 
originally recorded: on the first trial and 
irregularly admitted on tho second, theré 
was enough to justify the issue of the 
decree. The Sudder Ameen apparently 
thought that the evidence subsequently 
obtained was sufficient; but the Lower Appel- 
late Court has not noticed tif® point, but 
has considered the case as the Court of 
first instance had done, and taken the whole 
of the evidence obtained on the firs? and 
second examinations together. It is im- 
possible for us to say, as the Lower Appellate 
Court should have done, whether Terie 
dence taken on the second examisation was 
sufficient. It is therefore meéeessary that 
sersut 3 7 (fe case should go back to the Lowe 
Appellate Court ineorder thut it may take 
up this point. In my opinion, èf the evi- 
Mence taken onthe second examigation is 
.not sufficient, it should direct a recall and 
re-examination gf the plaintiff's first wit- 
nesses. The evidence of those taken on 
the second examination, no doubt, goes to 
show that the defence set up was not an 
hotest one, but ¿hat of course js not suffi- 
cient to show thatethis particflar claim is 
a just one. Thee gage must go back to the 
Lower Appellate Court. ° 


Mitter, Jz—I entirely concur. a 


~iu the ikrarnamahs to change Collis’s lease 
in mortgage. 4 

We think,yfherefore, that tha case was 
triable under Clause 5 Section 20 Act X 
of 1859, aud that the Deputy Collector 
should haveso tried it. Zhe case is, there- 
fore, remanded fer trial. 

We go no further into the case than this 
and express no opinion regarding Christian’s 
arrangement with the plaintiff farther than 
to say that it did not in our judgment 
amount to a mortgage on the lands. ~ 


This decision governs regular appeal 
No. 162. e 





A 
The 26th November 1867.* 


e 
e Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


e 
Evidence recorded in an ex-parte case 
not admissible in a new trial—Lower 
feppellate Court’s duty under Sec- 
tion 52 Act II of 1857. — í e 


Cases Nos. 139% and 1395 of 1867. 


Special Appeals from a decision passed by 
the Principal Sudder Ameen f Gya, 
dated the 20th March 1867, affirming a 
degion passed by the Sudder Amegpr of 
tha District,” dated the 8th September 
1866. a l 


Rosul Singh ang another (Defgndangs) 
. ' Appellants, 
e 


_ Kishoree Lall (Plajptiff) Respondent. 


Babay Roopnath Banerjee for Appellants. 
Baboo Hem Chunder Banerjee 
for (Respondent. e 


Where a Cour of first instance sets aside its own ex 
rie judgment and afteren new trial. in which it takes 
fresh evidence as well as admits that originally recorded, 
again gives plaintiffs a decree, sig is the duty of the 
Lower Appellate Court to inguire “under Section 57 of 
Act II. 1857 whether, indep€ndently of fhe evidehce 


—_———— Tr 
* This case and the three following Rases could not 
be obtained in time to be inserted, in their proper place. 
(J e 
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The 26th November 1867, 
` Present: 


L. S. Jackson and Dwarkanath 


The Hon'ble 
f Mier, Judges. 


Hindoo widow—Cession of her rights 


e’ to her husband’s heir. e 


Case No. 1331 of 1867. 


Special Appeal ‘from a decision passed by 
the Principal Sudder Ameen of Chi/ta- 
gong, dated the 26th March 1867, modi- 
Sying a decision passed by the Moonsiff 
of Raojan, dated the 23rd August 1866. 


Shama Soonduree and another (Defendants) 
Appellants, te ss 


versus | 


Shurut Chunder Dutt and others (Plaintiffs) 
Respondents. 


Baboos Motee Lull Mookerjee and Greejê 
Sunkur Mojoomdar for Appellants. 


. Baboo Nuleet Chunder Sein 
for Respondents. 


The cession of her right by a Hindoo widow, during 
enjoyment, to the heir of her husband is valid; the 
recipient: becoming absolutely entitled to the property 
which passes on his death to his heirs. 


Jackson J.—Tue decision of the Lower 
Court iu this case is erroneous. That Court 


_ has held thas although Shurat Chunder, dur- 


, 


ibg the life-time*of Huro Soonduree, who was 
2 Hiadoo widow in life enjoyment of the 
estute, obtained a decree as heir, on the 
strength of a deed of gift, of the estate, still 
this decree and gift enn only stand good dur- 
Jjugesme lifetime of the childless widow, 
Huro Soogduree. And the decision goes on 
to say, thaj.no gift or sale by a childless 
Widow can remain valid subsequent to hey 
decease, and that though Shurut Chunder 
was the heir of Hiro Soonduree’s husband, 


still m# he died dung the life-time of thay 


lady, hfs heirs can only hold and enjoy the 
disputed property under the above deed of 
gift aud decree, so leng ‘hs she lives, but 
that after her death they ean have no right 
to it. Now, it appears that Shurut Chunder 
was, in fact, undisputably the heir of Hyro 
Soonduree%e husband, pnd therefore the ře- 
versioner. It has teen repeatedly held by 
the late Sudder and Es this Gourt, that the 
cession of her right by a Hindoo widow dur- 
ing enjoyment, to the heir of her husband, 


THE WEEKLY REPORTER. 


the propefty, thé interests 










: E ; 


9 ` \ 
[Vol. VIII 


Flings. 


is valid. Among the latest cases upon this ` * - 


point is that given at page 241 of*Marshall’s 
Reports, the case of Rujoneekant Mitter. 


ae 


That being so, and Shurut Chynder having ge 


received a surrender of the rights of thp- 


widow, enjered into possession as heir e 
husband and became absoluteby entitled to 
f the widow 
being thereby extinguished. On his death, 
his heirs took the property, and the heirs of 
Huro Soonduree’s , husband have, therefore, 
no claim to it. The decision of the Lower 
Appellate Court mug be overruled, and the 
special appeal allowed with costs, 





Tho 26th November 1867. 
Presént : 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Pre-emption. 
Case No. 1456 of 1867. e 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 8th 
April 1867, affirming a decision passed 
by the Sudder Ameen of th&t District, 
dated the 28th December 1866. 


e Luchmes Narain and others (Defendants) 


Appellants, 
versus 
Bheemul Doss (Plaintiff) Respondent. 


Baġoo Chander Madhub Ghose . 
for Appellants. 


Babeos Onookool Chugder . Moffkerjece 
and Unnoda Pershad Banérjge for Re- 
spondent. i 


A contract having been entered into for the sale and 
purebfise of @ertain property, the plaintiff, re-emptor, 
was not bound to defer the enforcement of his right 


of pugchase till the vill of sale haœ been delivered 
or rqzistered, or payment made, 


ackson, J.—Tue Court below appears 
o be tight A cogtract was entered into 
by the owner of certain property to sell it for 
a certain price, and the defendant agreed 
to purchase it for that price. The circum- 
stance came to the knowl®dge of the plaint- 
iff, who, as pre-emptor, procgeded to en- 
force his right of purghase. He was n 
bound to wait till the bill of sale had been 
delivered or r@gfstered, or payment made- 
The procgedings of the, Lower Appellate 
Court are, gherefore, affirmed. ° 
. Mitter, J—I concur. = 

e a P 
. e e j 
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= The 26th November 1867. 
' Present: 
-~ ¢ 


Pha Gouible L. S. Jackson and Dwarkanath 
Mitter, Judges. 
gitter Judg 


Attaching Creditor — Section 270 
Act VIII. 1859. 
e 


Case No. 1510 of 1867. 


Special Appeal from a decision passed by 
the Rrincipal Sudder Ameen of Mymer- 
singh, dated the 9th April 1867, revers- 
ing a decision paesed by the Sudder 
Ameen of that District, dated the lith 
September 1866. 


Bishen Chunder Surma Chowdhry (Plaintiff) 


i Appellant, 


versus 


Mun Mohimee Dabee and others (Defendants) 
Respondents. 
[e e 


Baboo Gopeenath Mookerjee for Appellant. 
° 


Baboo Nuleet Chunder Sein 


for Respondentse 
e 


Section 270 of the Civil Procedure Code does not 
i case in whigh property has not been sdfd in 


apply t8 
execution of a @ccree. e 


Jackson, J.—Taisis aclaim under a prior 
ngtachment to obtain a sum of “money to 
which one of the defendants was entitled. 


The money was. deposited in the hands of 


the Collector, as the produce of an es 
which had been sold fr arrears,of revenue. 
This, estate had been mortgaged by the 
propr@etor to defendant No 1. It is, there- 
fore, manifest that she, irrespective of any 
attachment, ‘would? have a righf over the 
money in deposit, till she was repaid the 
Mortgage-debt. The, suit was, therefore, 
quite properly dismissed, „and the special 
appeal must, therefore, be Bismissed also. 
Section 270 of the Civil® Code doeg not bear 
in @ny way on this case, as ug property 
had been sold in execution of a decree. 
3 ° 


e- . e s 













The &th December 1987. 


Present: 


oe e 
The Hon’ble F. B. Kemp and F., A. Glover, 


Judges. e 


Damages — Ejectment — Section 2 


` Act X. 1859. ia 


$ Case No. 1012 of 1867. 


. 

Special Appeal froma gecision passed by 
the Judge of Dacca, dated the th 
February 1867, reversing a decision pass- 
ed by, the Principal Sudder Ameen of 
that District, dated the 27th May 1866, 


Aymel Islam (Plaintiff) 
Appellant, 


versus 


Jardine, Skinner & Co. (Defendants) 
Respondents, 


Mr. R. E, Twidale for Appellant. 


Messrs. R. T. Allan and J. S. Roehfort for . 
Respondents. 


A plaintiff who had obtaineta decree for ejectment 
under Section 25 Act X of 1859 and did not execute 
that decree fur some months after, is not entitled 
tu a decree in a suit subsegnently brought for damages, 
in respect of the same lands, for the period included 
between date cf the institution of the ejegtment suit 
and the execution of the decree in that suit, the occu- 
pation of the d fendants being the occupation of tenants- 
ai-will, and not of trespassers. è 

Kemp, J.—Tue plaintif is the special 
appellant. ; ? 


The suit was for damages under the fol- 
lowing circumstances: The plaintiffis the 


‘auction-purchaser of an estate seld font: 


rears of Government revenue. A suit wags” 
brought by him to eject the les%or of tho 
defendants under the provisions’ of Sectiog 
28 Act X of 1859. The defendants were 


joined in that suit with their lessors and a 


ecree was obtained, the Courts fintiggethat 
under Section 37 Ac? XI of 1889, the 
tenure was not protected and was liable 
to he cancelled. gYhig decree was obtained 
in March 1865, byt it was not executed by 
the plaintiff until October 1865. The pre- 
sent suit is for damages of the allegation 
tha¢ the defendants, Jardine, Skéenner and 
Co., cultivated indigo òn 22 beegahs 12 cot- 
tahs, thereby prevefith™ the plaintiff from 
cultivating more profitable crops? guch as 
sugar-cane, &c. The damages are assesscd 
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at rupees 80Ẹ, and are claimed from date 
of suit under Act X to date of ejectment 
in Ogtober 1865. ž e 


We are of opinion that the defendants, 
- special respondengs, were sued on the, foot- 
ing of ryots in the suit under Section 25 
Act X of 1859. The plaintiff obtained a 
addbree for their ejectment, but he-did* not 
execute that decree until October 1865. 
Up to that date, the defendants were hold- 
ing over as tenants-n{-will, and cannot be 
considered to hav@ been trespassers. The 
plaintiff had the remedy in his own hands, 
. and ought to have ejected them at once on 


obtaining his decree, instead of permitting | 


tlie defendants to hold on until October 
1865. 

We, therefore, think the Judge was right 
in dismissing the plaintifi’s suit for da- 
mages, 

But there is another point which the 
Judge has omitted to consider. In the suit 


for ejectment, the defendants pleaded thig 


their tenure comprised ouly some five bee- 
gahs, whereas iu this suit, the plaintif’s 
allegation is that the defendants had wrong- 
` fully kept possession of 22 beegahs 12 cot- 
tahs, cultivating the same with indigo. 
- With reference, therefore, to the additional 
17 beegahs 12 cotinhs, the respondent’s 


occupation of the sume aud the nature of 


that occupation, viz. whether it amounts to 
trespass, must be enquired into and the 
point decided. The case is remanded for 
that purpose. % ; - 


The 6th December 1867. 


~~ ` Present: 
The Hoptble W. S. Seton-Karr and 
A. G. Macpherson, Judges. e 
4 > e 
Sulf fof Enhancoment—Pottah (for 
° of words În) 


Case No. 1589 of 1867 &nder Act X of 
1859, ° 


pecial Appeal from a deċisign passed 

by the Vudge ofthe 24-Pergunnahs, 

dated the 28rd° Yay 1867, reversing a 

decision passed by the Deputy Collector 
“: of titat District, dated the 26h September 
- 1866. - 
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Afsar Mundul (Plaintiff) Appellant, `>. 


versus ` 


% 
Ameen Mundul and others (Defeondangæ) 
Respondents. p ` 
° a s 


Baboo Woopendur Chunder Bose 
for ‘Appellant. 


Baboo Gopegnath Banerjee 


for Respondents. 


It is not necessary that any particular form%f words 


should be used in a pottah conveying rights to hold 


at fixed rates.. 7 


Seton-Karr, J.—-We differ from the Judge 
as to his conclusions as to the scope and effect 
of the pottah, and agree with the finding 
of the first Court on this point. ,[here is 
not any expression, or expressions, e within 
the four corners of the deed, which can by 
any means be construed as barring—future 
euhancement by the zeminduar. 


The view which we have taken has been 
taken by another Bench in a case reported. ` 
at page 8, Volume V, Weekly Reporter,Act © 
X Rulings, in which two other cases are 
quoted ; and also by the late Sudder Court 
(Sudder Decisions for 1859, page 1575.) 


We are shown by the pleader for. the 
respondent n decision reported in Volume 
VII Weekly Reporter, page 394, but that 
dots not alter our view of the matter§. 


We entirely concur with tBat Division 
Bench, which ruled that it was not neces- 
sarg thag any particujar form- of words 
should be used in, conveying rights to hold 
at‘ foxed rates. e 

e 


hat is wanting in the deed before us 
is, anyeform of words or expression which 


cau, by any construction, bar enhancement. 
. ° 


The deqjsion of the Judge is reversed, and 
the case is remanded to the Judge to find on 
the question of rates, on wich no judges 
ment has been pronoumced. - 


. The plaintif special appellant, will get 
his costs of this dbpeal. 


@ j ° 
Macpherson, J.—I ‘concur. * 
a ® 
: : e 
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The 6th December 1867, 


e 
. Present : 


The Hon’tle W. S. Seton-Karr 


Ts 


Macpherson, Judges.» 
4 


) e 


Fad é e 
Remands — Informal notice of en- 
hancement—Clauses 1 and 3 Section 
17 Act X. 1859—Irregularity cured 


by lateness of objection. 
~ e 


Case No 1097 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 


the Judge of Mymensingh, dated the 


22nd February 1867, affirming a decision 
passed by the Deputy Collector of that 


District, dated the 29th March 1866. 
Kashetnath Deb (Defendant) Appellant, 
versus 


Moharane8 Shibessuree Debia and others 
(Plaintiffs) Respondents. 


Mackenzie and Baboo Romesh Chund- 


Mr. 
er litter for Respondents, 

Whevf the Lower Court had not fully carrie¢ out 
an order of the High Court remanding the case, yet 
as the case appeared to have been substantially tried 
fully on its merits, the High Court thought there 


should not bea second r8mand. e ’ 
e 


Where a notice of enhancement, though infSrynal, 
was sufficient to inform the ryot of the landlggis 
intention to increase the rgnt tv the yates paid fo 
‘similag lands in places adjacent, and the notice was 


accept by the ryot and treated by him in the 


Lower Court as @ notice under Clause, 1 Section 17 
Act X. 1859, it was held that the informality could 
ot be objected t@for the first time in the High Court 
in special appeal, e 
e en 

Macpherson, J.—It eis argued for the 
app@lant in this case, that the cise ought 
to be agaim remanded upon the:gtound that 


and A. G. 






f ° 
Baboo Mohinee Hohun Roy for Appellant. 






the Lower Court has failed to carry out the 
order passe? by this Courto in remanding 
it in July 1866, and that after ascertaining 
whether the notice of enhancemeyt was 
duly served, the Court ® should then 
enquire into the other points arising in 
the case. 


Although the Court has not, upon remend, 
gon into all “the other points arising in 
the case,” we think there should not be a 
second remand; because taking the first 


judgment of the Lower Court, together with 


the judgment immediately before as in ap- 
peal, and considering-the line of conduct 
adopted by the appellants, both in the Low- 
er Court and in this Court, it appears to us 
that the case has substantially been fully 
tried upon the merits, and that it would in 
no degree serve the ends of justice to remand 
the case again. We think, however, that 
as the first remand was based upon the pre- 
liminary objection that service of notice of 
enhancement had not been proved, the 
ppellant has aright to take up any of tha 
grounds of special appeal filed on the first 
appeal, as well as those filed on the present 
occasion. 


The first of the grounds which has been 
argued here to-day is, that the notice of en- 
hancement is altogether informal, and that 
the suit ought -to have been dismissed in 
consequence. 


b 

There is no doubt that the notico of -en- 
hancement is, in itself, most informal ; and 
if this objection had been faker in time, it 
might have been a very govd reason for 
the dismissal of the suit. But the objection 
was never taken until the case came np to 
this Court in special appeal ; and although 


.the notice is informal and indistinct, still 


it appears to us sufficiently to siw hnte 
the intention of the plaintiff in giving the 
notice was to inform the defendant, his 
ryot, that he meant to increase tlo 
rent ġo the rates ppid for lands of similar, 
description in places adjacent, under Clause 
Section 17 of Act Xsof 1859. 'I®Bfi the 
defendant accepted the notice as under 
Clause 1 Section,i7, is clear from the course 
which he followSd : “issues were fixed as to 
the rates prevailfhg in the neighbourhoad, 
and the case went to tridl apon them. We 
think. that although the notice was very 
informal, yet unde the spectal ‘circum- 
stances of the.case, jt° must now be held 
that it was‘a sufficient notice undgr Section 
17. : É 


D 
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Then it wgs contended that the decree, 
as it stands, is & decree for a greater quan- 
` tity of Jand than that for which rent was 
„previously paid by the defendant ; and that, 
inasmuch as the wotice was not a notice 
under the 3rd Clause of Section 17, such a 
dgcree is bad. è 
` Here, again, no objection was taken in the 
Lower Courts to the notice of enhancement 
on this ground, and the case was allowed 
to go to trial upon the issue as to what the 
quantity of land was which was to be 
assessed at the enhanced rates. We think 
the objection now made on this ground, 
-ig made too late; and that the defect, if 
any, is cured by the objection not having 
been taken earlier. 
On the general finding of the Court as 


to the rates, and as to the quantity of land, @which a plaintiff putneedar sues 


' it does not appear to us that there is any 
thing wrong. The Judge has found all the 
facts against the present, appellant, -and 
there is no error of law,.so far as we can 
see, in his finding. 


The plaintiffs suit seems us to“‘have been 
misconceived throughout : and upon hig own 
statement of his case, so far as we canun- 
derstand hiseposition, the suit ought to have 
bgen a suit simply for a kuboolout, and 
not for enhancement of rent at all. The 
form in which the suit was brought, has led 
to infinite gonfusion and misunderstanding, 
‘ind the whole litigation has beem of the 
most unsattafactory description,—the plaint- 
if being the person mainly to blame for n& 
bringing the suit in a*proper shape. eThe 
deferment is also to blame, however, for no 
having at once objected to the form in which 
the suit was brought. , 4 a 

We dismiss the appealy but, under the 
circumstances, without costs ; each party 
will pay his own costs throughott ‘the 
suit. EA 

This ogder will govern special appeals 
Nos. 1093, 1098, 1105 and 1171-of 1867. 


The 6th December 1867. 
Present : . 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. _° 
Putneedar — Abatement of rent — 
Fraud — Jurisdiction — Section 
and Clause 3 Section 23 A X. 
1852. e e a 
Case No 1448 of 1867 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Chittagong, dated the 16th 
February 1867, affirming & decision pass- 
ed by the Deputy Coffector of that District, 
dated the 20th August 1866, 

Shokoor Ali (Plaintiff) Appellant, 
versus p 


. Umola Ahalya and others (Defendants) 
Respondents. 


Mr. C. Gregory for Appellant. 


| ir. R. E. Twidale and Baboo Shoshee 
Bhoosun Bose for Respondents. 

Section 18 Act X of 1859 is not applicable to a case in 
or an abatement 
of rent on the ground of fraud caused by®the con- 
cealment -from him of the existence of an intefmediate 
tenure created by the zemindar, Clause 8 Section 23 
of that Act is wide enough to admit of such a suit being 
tried by the Revenue Courts. 

Loch, J.—Tuis suit was brought by the 
putneedar for an abatement of rent on 
the ground of fraud,’ inasmuch as the 
existence of a certain intermediate teyure 
@reated by the zemindar was concealed from 
him when he took the pynee. 

In appeal, the Judge has thrown out the 
case, holding that the terms of Section 18 
Act X. 1859 de not apply to the case, and 
that whee abatement has been allowed to 
. parties in the position of the plaintiff, it has 
bee solely on the ground of the dim ution 
of the tenant’s arga. ó i 

We concur with the Judge in thinking 
that. Section 18 Act X of 1859 is not ap- 
plicable to*the case, and Wwe have no doubt 
that plaintiff might have sued tp be relieved; 
of bis contract altogether; but we think that 
por nige was wrong in considering that 

e case could not be fried by the Collector. 

The Words of Clause 3 Section 23 Act X 
of 1859 appear to us quite wide enough to 
admit of this case being tried by the Revenue 
“Courts, anå the pleaders fave been unable 
to produce any ruling to the contrary. We, 


therefore, remand the case to tho first Coup” 


to be disposed of with reference to the above 

remarks. The ®€puty Collector, after fixing 

tife proper issues, will allow the parties to file 

any addittgnal evidence they may require, and 

will dispose of the case as soon aseit is ready. 
e 


ki e e 


[Vol. YIII.. 


r 


e 
-. 


P 


a 


vk 


oe 











. ° on ee goa i ‘ a) 
s ` æ : of 
. i rs e My à. a 
1867.] - Civil ` THE WEEKLY REPORTER, _ Rulings. 505 
2 - + — 7 — : > aa 
The 7th December 1867.. .' . improper manner, and has decfled on .the 
E mo Aaa Be year authenticity’ of the documents filed by the 
o*a Present: ` 111111 `] speđal appellant on no sufficieng grounds. 


o`’ 
i 


TM Hon ’ble F. B. 


& ~ Judges. . La, © 
Oe g 7 3 


Proclamation: regarding 
witnesses—Court's @iscretion—Sec- 
- tion 159 Code of Civil Procedure, ' 


a Case No. 1110 of 1867.. 


Special, Appeal from a decision passed by 
the Judge of West Burdwan, dated the 
' 26th February 186%, affirming a decision 
passed by the Sudder Ameen`of that 
District, dated the 4th January 1866. , 


Poran Chander Ghose and others (Plaintiffs) 


Ri Appellants, 


AA 


a 


`~ 


VETSUS 


Gopeenath Singh and others (Defendants) 
“ .. Respondents. 2 E 


Madhúb Seivefor Appellants., ` 


Baboos Kishen Succa Mookerjee and 


. Onbica Churn Banerjee for Respondents. 
Sectiog §59 Code of Civil Procedure gives a Gil 
Court a discretion as tothe issue of proclamation and 
subsequent orders for attachment $ but such Court is 
bound to exercise a reasonable discretion. 
° -7 e 
“Glover, J. Tux judgment of the Lower 
Appellate Court in this case cannot staħg. 
The suit was to recover possession of certaj 
land as lakheraj, The deféndant said that 
it was his Inkheraj and*had always bten in 
his poysession. 4 4 


“The first Court had that the plaintiff bad 
not proved his possession within twelve years, 
~~ he ws, therefore, barred by limit- 
atidn ; and the Judge ®nfirmed that decision. 


It is urged in avecial apea], that the 
reasons given by the Judge for not jusisting 
on thf production of the. special .appellant’s 


é- 






recusant, 


‘| attached, the 
-|.the ground that they had’ been summoned to 
give evidence of title only, whereas the issue , 








It sppears‘that the recusant witnesses were 
proceeded against by the Sudder Ameen 
under Section 159 of the Civil Procedure 
Codefand that a proclamation was issued. 
On thè plaigtiff’s applying to have further 
proceedings taken under that Section, and 
to have the property of the thissing witnesses 
Sudder Ameen refused on 


for decision was one of possession. The 


the witnésses alreedy examined for the 
plaintiff’ were altogether unworthy of credit, 


nesses even if they had been examined. 


Tt is needless for us to point out the im- 
propriety of'.this order. ‘The Judge most 


‘irregularly, anticipated evidence, and was 
faltogethe? wrong in giving such an opinion 


‘on the grounds he has recorded’ Moreover, 
-we find ‘on turning to the record that these 
witnesses ‘were - not ‘simmoneéd -to give 
evidence ‘of title, but of possession ; so that 
both lower Courts were wrong. ” Section 159 
‘no doubt, gives a Civil Court’a discretion as 


bound: to exercise a reasonable discretion, 
and in this’ case, it ‘cannot be said that it 
was reasonable ; on the-contrary, & was ‘in 
the first place opposed to fact patent on the 
record, and in the second, was based on 
‘grounds which no judical officer would have 
been justified in proceeding upon. 


` Then as to the Ameen’s report. “Phe Jagge 
simply says that he disbelieves it, not 
because there are any special seasons, for 


he should hot ‘have believed the ‘other wit- 


Judge endorses -tlie order-and adds that as 


ee nN NA a ., | to the issue of proclamation, and subsequent. 
Baboos Chunder Madhub Ghose and Nil orders for attachment, but such Court is. 


doiyg so, but because he’ thinks, the Ameen è 


to be a dishonest man. Why he comes to 
that debisioù we are nottold, and it appears 
Meus manifestly ingpropereto decide. on Spwch 
a bare assumption. If the. Ameen were a 
dishonest man, the Judge sbould have taken 
measures for dismifingehim from his office ; 


und, besides, his homesty or’ dishonesty in the, ’ 


present case should have" been tested_by 
reference to evidenceYecorded in the case. 
e ý e 
As to the, documents which the Judge 
disposes of by the remark*that they ure clearly 
not 50 years old, we observe that thene was 


witnesses m® altogether insufficient ; that | never any contention that they were sò. 


he has disposed of the Ame@fi’s repoxt in an | The oldest of these dakhilahs is dated 1227 


eve 
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‘or 46-.year® ago} and they ‘go down in.an 
_unbroken series to 1272. F 


So. We constder the Judges reasoning 
' altogether invalid, and we remand the case 
» in order that the tsual legal proceedings may 
‘first be taken to procure the attendance of 
‘the missing witnesses, and for a fresh deaision 


i “by the first Court after recording ¢ their 


evidence., If they cannot ‘be found, ‘the 
Jadge will decide on the case de novo on 
the evidence as it is réally before him, and. 
not on assumptions which he was not in the 
Jeast degree justified in making. c> - . 
Costs “will follow the result. . 





, >. The 7th December 1867. 


Present: 


‘The Hon'ble F. B. Kemp and F.' A. Glover, 
Judges.’ .' : i 


y 


- 'Fraud—Sale—Section 11 Act XXIII. 
\ : į4861—Sections: 256 and 257 Act | 
VIII. 1859. : 


Case No. 1299 of 1867, Pa: 


‘Special Appeal from a decision passed by |. 


the Principal Sudder Ameen of Jessore, 
dated the 16th May 1867, reversing, a 
decision passed by the Moonsiff of that 
‘District, dated the 17th August rene 


t 


“Umbika: Chur Chuckerbutty (one of the 
rt cp efoudaats) Apehess 


` 


> \ versus © o ian 


Dean Ghose (Plaintiff) Respondent. a 


'* Baboo Brngshee Dhur Sein for Appellant. 


ri he Baboo Chunder Madhub Ghose e 
note a for Respandent. - ° 






' Seps 11 Act XXŲỌI. 1861, and Sections 256 a 
267 Act VIII. 1859 do not apply to a suit in whic 
N >frqud_is imputed vitiating the sale in toto. ' 


' Kemp, J. —W =E thik thh the decisiow , of 

the Principal Sudder Ametniis right. , Sec- 
\tion V1 Act XeXIII of 1861: and‘ Sections 
256 and 257 of Act VIII of 1839, do. not 

in our opition apply to the present suit’ in 

., which Jag is` impa ted vitinting the sale. 
in colo.’ s 5 Wel , 


he 


The question‘ td be tried does not ari isë 
between the parties to the Pui in ‘which the 


D 
. nN 
vo. y 



















Jo 3 . " Present: a. e 


decree’ was passed and relating fo the exe- 
cution ‚of that decree, for it is contended 
that the decree that has been executed waa 
not the decree which was passed between 
the parties, but.a decree which has begn 
modified by a subsequent decretal gefder. 
Section 11, therefore, cannot a®@ply. Neither ' 
do Sections 256'and<257 Act VIII, which 
refer to material irregularities i in conducting 
the sale, apply ; fer inthe present case, itis 
averred, that the sale was ofonght about by 
‘the fraud of the deendoale 


` 


The issue of fraud oF no fraud -must, there- 


‘| fore, be tried, and the. Principal Sudder 


Ameen was right in remanding the gase to 
the-Court of first instance for that purpoge, . 


The appeal i is dismissed with costs and 
interest. 


x a 
be 
to —— : 


The 7th December 1867. Pee 


4 


‘The Hon’ ble F. B. “Kemp and- F. A. Glover 
ae ah Judges. : 

Suit for“land’ in ‘different . jurisdic- 

tions—Section 20 Act VI. 1862 B. C. 


Case No. 1082 of. 1867 under Act Xf 
` 1869, 


‘ 


. Special Apia IE decision aiii by 


‘ the Judge of Dacea, dated the 22nd Feb- 

“ruary, 1867, reversing a decision passed 

- by the Deputy’ Collector of Fureedpore, 
qed d the ae ELE RE Rr 1866. Sh 


i ` Mohesh Chunded -Sircar and another © 


(Defendants) Appellanti 


e \ 
° wersis' ` 


e Bholanath Raha Gomashta” and. others 


| wo (Plaintiffs) Respondents. 


BabootMulty Tall Mookenjee for Appellaita. 


r 


Å“ 


, 


. 


Baboos Chunder Madhub Ghose anf Hem T 


' Chunder Banerjee for Respondents., 
i eee A i 


A suit for enhancement of rent ef land situated 
in different jurisdictions nnot be entertained un 
it is first determined, under ‘Section 20 Act V 
1862 C, in piid District or Sub-District the 
ori portion of e lands lie: such. suit must be » 
bfought in the Court æf ` the District in, which the 
greater paft o: the lands is situate. , | 


Glover. J.—It appears to tis that. Ta 
guit Will not #~ in'its ' present form. The 
? 


. e s i 7 T 
: . 
A © i . 


* 


~ 
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plaiutif sued défendant for ' enhanced Tent 
on lands sftuate in three differsiit Mouzohs, 
belonging td the two districts of Jessore 
and Furreedpbre. The jimma ‘for all ‘was 
_oné“gmp sum, with no specification of what 
was di% on gach separate parcef of land. 

. Before the case@came on before the Deputy 
Collector of Furreedpore, however, he aban- 
doned his claims to the enhanced rent of the 
land in Jessore, and sued only for that due on 
the Furreedpore fide. The Deputy Collect; 
or held that such” a suit yas irregular, 


We think that the Deputy Collector was 
right. Section’ 20 Act. VI of 1862, Ben- 
gal Concil, lays it down distinctly that 
when’ lands held in one tenure andiat one 


rent, which is precisely,” the present case, are |. 


situate within different jurisdictions, -the 
first question to be decided is, in what 
district or sub-distrjct .the greater portion 
of the Jands.lie, and no suit can be entertain- 
ed until that poiut be settled and the case: 
brought i the Court of the district in 
which sich greater part’ is situate. 


The law appears to us perfectly clear on 

the point, and before the plaintiff can sue 

` the defendat for enhancement, he must first 
have it decided by the Collector whether the 
major portion ‘of thé lands, the rent of which 
he élfims, are situate in Furreedpore or in 
Jessore, and: proceed: with his suit accord- 


ingly. i a 
The appeal is, therefore, allowed, and the 


Judge’s order reversed with “osts on the 
special respondent. . va . 


z TEE 


The 7th December 


‘¢ 
‘1867. 


3 Pebsent 
` e 


Í ‘The Hon’ ble x. V. Bayley and J. B. Phir, 
Judges. 


i ° 
, Sale of iabe tannsi for arrears of 
E rent—Section 108 Act X. 1859—In- 
cumbrances—Sections 8 and 11 Re- 
~. gulation yr. 1819 — Stipulation 


weserving right ef sale. . r 
4 Case No.: 188 of 2366. 


Regylar Appeal from a dectiton prrssed by 
the Principal Sudder Ameen of Nuddea, 
dated, the 5th March 1860 pen 


= e e. 
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Rulings. 507. 
| Brindabun Chubder Chowdhry ént others 
, o ~ (Plaintiffs) Appellants ; 


oo fC o; 
` 


versus 


' ‘ 
Briddabun Chunder Sirear Chowdhry and 
la ui aaa Respondents, * 


Baboo Ohookool Chunder Mookerjee for 
' A ppellaats, 


Baboos Kishen Kishore Ghose, 'Mohéndro 


Lall Shome, Bungshee Buddun Mitter, 
, and Bykuntnath Paul for Respondents. 


Suit laid at rupees 6,500. ` 


In the sale of a putnee tenure for arrears of rents 


-effected under Section 108 Act X, 1859, the tenure passes 
free of incumbiauces, or not, according as it would have 
passed had the sale been effected under the provisions 


of any law in force at the timeof the passing of Act X. 


_ It would pass free of incumbrances if the sale ‘took 
place in accordance with the provisions of Regulation 
VII. 1819, i.e. if the right of biinging to sale for an 


‘arrear of rent had been specially reserved by stipulation 
in the engagements interchanged on the creation of the 


„tenure. | 


- 
1 
y 


Phear, J.—Tue substantial quegtion. in 
this case is whether or not, ot the sale of the 
putnee by the zemindar for arrears óf ‘rent, 
the putnee tenure passed into the hawds of the 
purchaser free of the, incumbrance ‘upon it, 
which in the skape of a- dur-putnee tenure 
had existed up to the time of the sale, 


It, is admitted that the putiee tenure 
was, either by the title deeds or bys the cys- 


tom of the country, transferable by sale, 


and the sale in questidn was gffected in 


“exgcution ‘of a decree for arrears of rent, @ 


which the zemindar had obtuined in the 
Collector's Court, an ‘applfcation and order 
Mw that purpose hyving been mada, npr 
suance of'the provisions in that bebùlf 
Section 105 Act X of 1859. The sale 
was,e théréfore, I#gally good ‘and valid. 
What them passed by it?  , 


The. words of Section 105 Act X.: of 
1859 dv not expressly say whejker only 
the rights and intereBts ọf the judgment- 
debtor in the tenure 4r8@o pass, 
on the other hand, the purchaser ig to get 
the tenure free of all burdens: If the 
Section had been entirely _ silent on the 


e 
` 


or whether,” 
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tt 

point, the Yirst of these alternatives would 
of course have been presumed. But this 
is not strictly the case: the Section , wefers 
in certain térms to the rules for the :sale of 
under-tenures ‘“ for the recovery , “of arrears 


Vy 


' of rent due in respect ’ thereof contained- 


in any’ law for the. time being in force,’ 
«e and in the case of Shahabooddeen vs. Fatteh 
t. Ali, 7 Weekly Reporter, 260, a full Bench 

of this Court has decided that this refer- 

ence in effect? incorporates ‘into Act X 

the provisions of the .then existing law 

with regard to the sale of tenures for 
- arrears of rent. 


From this decision, it follows that in the 


case'of the sale of a° tenure for atrears, of 


| rent effected under Section 105 of Act X 
of 1859, the tenure will pass free of incum- 
brances, or not, according as the same result 
would have followed if the same tenure | , 

had ‘beén sold for arrears of rent under 


the provisions in that behalf of any lnw |. 


which was in force at the time” of the ‘pass- 
ing of ‘Act X. 


Now, at that time, the eile of a. tenure 
-could only be free of incumbrances if it 


PY 


took place accordant with the provisions’, 


of Regulation VIII of 1819. Section VIII 
of that Regulation, ‘as is observed in the 
judgment. of the Full Bench, points out’ 


be brought to'sale within the terms of the 
Regulation, ind Clause 1 of Section 11 of 
the same Regulation declares that all “such 
‘sales (subjectyio ‘certain exceptions) should 
be free of incumbrances. Now the material 
condition precedent to a sale being mide 
within the Regulation, as given in Section 
8, is that “the right of selling or briog- 
“ ing to sale for an arrear of rent may have 
a © “Deen specially reserved by stipulation in- 
“ the’ eMgagements interchanged on the 
» e“ creatiow of the’ tenure.” If this, stipul- 
‘ation did not exist, the sale would Mot 
carry with it to sthe spurchaser the ebenefit 
of, ipe “Regulation, - It is essential, they 
to defendunts® case “that this stipul- 
soa should have been made in the’ en- 
` gagements interchanged gt the -creatiqn -of 
the putnee. _ Unless. “thisywas so, the. title 
‘to the dur-putnee which the plaintiff has 
' -made out gives him the right to ‘Succeed in 
suit. 
record to suggest that such a stipulation 
was made at the @tation of the putnee: 
therefore -I think the Lower Court _has 
committed an error in dismissing thé 
~. plaintifs suit.. - MIREN 


r 


` ` 











the conditions under which a tenure may® 


Bug there is no evidence whatever on |, ', 





— 

The defendants argued before us that the. 
‘sales referred to by Section 11 of Regulation -, 
VIII of! 1819 -were not limited “by the ` 
words of Section 8; but certiinly included 
all the sales for arrears’ of -rent_of hat | 
peculiar “tenure, which i is denominaked put- 
nee ;; and ‘in sypport of thf position they 
relied on Clause 2’ 6f-Section 3 of the game 
Regulation, This runs as follows: © Putnee. 
“ talookdars, are? hereby .declated to possess ' 
“the right of letting out tlre lands composing 
‘their talooks in any manntr they may deem 

“most conducive t®their interest, and any 

“ engagements so entered into by. such talook- 

“ dars with other's shall be legal and binding - 
“between the parties tothe same, th®in heirs ) 

“and assignees, provided, however, that no 

“such engagements shall operate to the 

“ prejudice of, the right of the “zemindar to , 
“ hold the superior tenure answerable for any 

‘arrears of his rént, in.the state in which he 

“grinted it and free of all incumbrance 

“ resulting fron the act of bis char i 


But in truth the ‘term putnee, ine eused in- 
the Regulation,’ contains ‘in itself-the very 
limitation, for the preamble of this Regula- 
| tion when describing the origin and char ac-" = 
ter of the tenure usually demominated a ` 
putnee -talook, '“ and `stating the reasons - 
which tendered it necessary” to regulate 


and define thie nature-of the proper ty given 
and: acquired on the creation of such a tenure, 
expressly stated that by the terms of engage- 
ments interchanged’at that time itis, amongst 
óther Stipulations, provided that in case 

fof an, error Scarp; the tenurg jaay be 
besughé ‘to sale by the zemindgr. a Conse- 
quently, as ‘it appears to me; this argument 
fails to help, the defendgnts. | 


ios In my opinio, the dia of the Court 7 


below ought-to be reversed, and the plaintiff's 
rim aese whith costs. d 


Bayle: J—I concur in this order gnd in 
“the 3 view that the material point is ia this 
cuse, tha?it should be. sown that there was 
the stipulation for, the agreement between g s 

oO: 


i 


parties for sale in the Went of arrears. 
such stipulatidi has been shown. 


Thus “here is “fn error’’in -the Lgwer 
Appellate Court’ s Melding t that: phintif’s suit: 


` 


should be, dismiSfed. ” SF 


~.. e 
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~ TherlỌth December’ 1867. 
- Present z es i 
The Hon'ble, G- Loch and Dwarkanath 
. Miter, Judges. . 


Opus probandi ~ — Evidence — Depost- 


_tions given when defendant was not |. 


a party. S 
Cast No. 1555 of 1867-under Act , 
ae 'X of 1859. 


Special Appeal from a decision passed by, 
the Judge of Shahabad, dated the 30th 
April} 867, ‘reversing a decision pussed 
by the Deputy Collector of that “District, 
dated the 24th January 1867. 


Shumbof Geer Gossain (Defendant) 


i 


Appellant, . 
vetus f 


4 


Ram-Jewan Lall and others Plaintiffs) : 
Respondents. ° 


A 
Mr. R. T. Allan aid Baboo Mohinee 
A Mohun Roy for Appellant.: 


~ . . %5 
Baboo Unnoga Pershad * Banerjee for, 
Respondents. *. 


‘Ina suit for rent alleged to be due iae particular 
‘arrangement, the existence of which, is repudiated by’ 
defendant, it is for plainti# to prove the arrafigement. R 
se Copies of depositions given in suits in which defend- 
ant Ms not a party cannot be treated as evidence in a 


case in which he is a party. e e 


J.—THE following points have 


Mitgr, J 

. = © . 
been urged ebefore us -in * this special 
appeal > ` oe ee 


o : 
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to pay under a particular arrangement. 
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onus of proof upon the special appellant. 


2nd. —That the reasons assigned hy the 


‘Lower „Appellate aCourt for coming to the | 


the tenure held by the 


special appellant is a danabundee tenure, 
e 


are bad in law. E 3 


| 3rd. “That the amount of fent claimed 
by the Lapadial respondent has been decreed 
to him without any legal proof. 


With reference to the first point, we are 
of opinion that the ‘contention of the special 
founded. 
carefully through the judgment of the Low- 
er Appellate Court, we find that the onus 
of proof lias been wrongly cast upon the 


appellant is well After going 


special appellant. The respondent is the 


plaintiff in the cause. He has sued for rent 
alleging that the special appellant was bound 
‘St 
was for him to make out this arrangement, 
when its existence was repudiated on the 


otier ‘side.’ ` : N : 


With reference to the second point, we 

’ oe 
are of opinion that the Lowgsr Appellate 
Court’ is clearly wrong. The first reason 


assigned by that Court is as follows :— - 


“ It is generally known that where ig 


“lands are good, the danabundee system f 1s: 


“ more favorable to the landlord Aian the 
“ agorebuttay system 
‘ reasons, ' Now, there ane -copies of the’ 
“Nwitwary Huree, Churg’s . evidence 


“ other suits, from which it is clear that he . 


“ stated the lands gn this estate produced _ 
18 to 20% maunds’ per beegah. 
“ There is quite enough to ‘show that they 
“ areegood dands, and the probability is 
“ that ne. are ` not let? to eryòts in agore- 
“ buttay.” ` This i 
clearly fallacious, 


“ from 


mode of reasoning is 
The fact that the agore- 
buétay system: is not so:favorable to_land- 


lst. That the Lower Appellatd Court has’ 
; commjtted an’ error in law in throwing the 


509" 


’ 


6 
and . for obvious ~- 


í f t} 1 7 - Tai 
lords :as the danabundee ‘system does not | Court seems to, forget thats the special, ` 
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raise ‘any: , Presumption that ‘a pàrtéċúlar respondent was interested the “other: way, 


tenure belongs to the latter ‘class, 


can: ‘we approve of the mode in whic the 


e * Lower Appellate Court has come to thec cón- 


` clusion that the disputed lands’ are guod 


t 


` 


lands. The ebpieg of the depositions, of 
| Huree Chora patwary above. referred ‘to, 
cannot, be treatéd as evidence in this i base, 
because those depositions ‘werd given. ‘in 
“suits to which the-special appellant was not 
‘a party. ;—and we do not see how the dis- 
puted lands càn be assumed’ ‘to be ‘good 
lands, because Huree Churn had deposed 
that the lands of the respondent's estate 


generally were good lands. 


The second ‘reason assigned is that the 


* special appellant had failed \ to give | any 


evidence that there were other. lands in 


the village held under the agorebuttdy 
t 

system. The special 'appellant ue not 

bound t ging ony) evidence on this point ; 


nor was it in. controversy.” between ` the 
$ ‘ ` 


parties. But be that as it may! Wwe cannot 


see how, this reason is- sufficient to`make 


former description, 


\ 
out that the tenure in questia is a dana- 
s 


bundee Shure. oo 


4 ite 
The third reagon assigned is ‘equally erro; 
tes. The Lower Appellate - Court Mas 


observed ‘that the agor ebuttay system being 


more favourable tọ° theryot than the’ dana; 
bundee system,” one Raj Kishore, who has 
purchasgd a portion of the lands held by the 


; special, appellant, evs inter ested i in n making. í 


< out pae the `tenure in question was of the 


The Lower Appellate 
\ f eee 


; Rose te dg 


f 





Nor and at all ' events, it i is clear“ that this mode ,. 
2 


of reasohing is by no i monta pertaee to the 

issue which that Court had% decide upon. 
The fourth gud. last reason assigned is 

that Huree -Churn putwary had failed to 


produce: certain qhittahs from which the ` 


jummabundee. papers of 1254 were pre- 
pared: i 
already observed in, an earlier part of its, 
judgment that these! jummabundee -papers 
were ‘by no -means sufficient to prove that’ 


vig tenure in question wasa danabundee 


tenure ; ;.and we fail to perceive hoy the non-” 
production of the chittahs. referred to help- . 
There : 


ed’ the respondent to prove his case, 
is nothing’ to show’ that Hurd Churn was 
called: upon to produce those papers 3 but 
whether he was or not, the special appellant 
cannot suffer by’ his laches. 

With reference to the third point, 
are by no means satisfied with the mode in 
Which the Lower Appellata Court Mas fixed 
the amount of Fent payable’ By the special 

appellapt. 
declared to be honest and feir, but we "do 


The rates demanded have been 


‘hot see.that ‘this opinion was based upon 

uny Jegab proof, The rate claimed appears 
to us to be exorbitant on’ the e very fade of it ; 
and ‘we hink the respendent must prove it” 


o 
obtain a deċree for it? 


eo oy 
The case is, agcordingly, remanded to ithe 


Lower *Appellate Court to ba restrict with 
reference to id for egóing remarks. - 


’ l N A 


we . 


_The Lower ‘Appellate Cdurt had - 


` 


1 
1 
\ 
' 


strictly and clearly before hacan expect ter” 


n t 
1867.] ° Civil 7 





THE WEEKLY REPORTER. 


es we a ‘ 
Riris. . 511 





The ‘11th December 1867. x 


e 


The Hon’ ue G. Loch and: Dwarkanath 


yo 


Present: : \ 


fitter, Tadg. 


Review Pane ae Sudder 
Court. ~ 
‘e 


t 


Application for review Of judgmént passed’ 


‘by Messrs. A. Sconce and C. B. Trevor, 
two of the Judges -of the late Sudder 
Court, on the 4th June 1856, ‘in special 
Appeal’ No, 1519 of 1856. 


Rao Bnneeram. guardiani of Rao Madhub 
Ram, (Plaintiff, Appellant) i 


i . 7 . I ` 
¿ Petitioner, , 


versus 


, Newaz Rjbee and others, (Defendants, 
Respondents) Oppésite party. 


Baboo Motée Lall Mookerjeë, for Petitioner. 


| No on: for Opposite par ty. 


An application for a review, on ,the@ground of the 
disgovery of new ‘evidence, of a judgment ofthe latè 
Sudder Court rejecting a special appeal, ought not to be 
made to*the High Cogrt, but to the Court of origifal 
jurisdiction. ° è 3 

Loch, J—Tauis an application to admit, a 

_review of. the judgment of the late? Sudder 
Court passed ine special appeal so far byek 
as 4th June.1856, under which the special 
appeal was rejected. The present appl 

` eation-is based òn the ground of thg dis- 
covery: of new evidence. Had the late 
Sudde®Court disposed of the suit in regu- 
lar appeal,.the application to this Court 
might have ‘been! reghlar ; but as the Sudder 
Court merely ejected . the special appeal, 
anda could not avd djd not look into the, 
evidence, it is not for this Co yg to receive. 
¿any application for the simfion of a res, 
view on the ground of "thé, discogery of 
fresh® evidence, The application o. ‘appears 
to us to be°made to` the wrong Court. 


e e “ 
e 
A ` 


‘| that Court to determine. ' 









=o 

such an application after” the -lapse of ao 
long gp period since the judgment was pagsed 
by the Court of original’ “Jur iadfction, is for 
We reject this 
application. e 


x \ 





d ` : i LJ 
The 14th December 1867. 
Pieseñt:o : 


ae 7 
The Hon’hle W. S. Seton-Karr and 
A.G. Macpherson, Judges. 


Civil Court jurisdiction—Sale iby: -Col- 


lector (of land not within his Dis- 


trict). 
Case No. 1529 of 1867. 


Special Appeal from a decision passed: by 
the Judge of Patna, dated the 5th April 
1867, reversing a decision passed by the 
Hoonsiff of that District, dated the 28rd 

, April 1866, 


a 


ax y 3 
Ehoonoo and others (some of the Defendants) 


I 


Appellants, a cls 


VETSUS 
Ld 


Aoodal Singh and others Pinintifts) 
‘+ Respondents. 


Mr. R. E. Twidale'for Appellants. 


r 
Mr. C. Gregory fr Responders 
x 4 Yvon 


ASnit lies in the Civil Court to set aside the proceed, 


ings of @ Collector who sets without jurisdiction in 
s@ing land not within his District. © eae 


Mécpherson, J.—WE dismiss this i 
with ecosts. As thie lands did not lie within 
the jurisdiction of the Collector of Gya he 
acted without jurisdiction im selling them. 
We think that in such a case a syét lies in 


‘the Civil Court, to Bef a asidé as illegal. that 


which has been done by the Collecta. See 
Jokee Lall versus Nursing Narain Singh, 


Whether, there are grounds*for adyittiùg | 4 Weekly Reporter, 5, (Act X Cases). 


k3 
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, The 17th December 1867. ` - * Case No. 158 of 1867, - 4 
. ~ d «. a 


se > e a N : J ad ' 
Present: | Velaet Hossein Khan and othets (Plaintiffs) 
l Appellants, id 


` g oe 
e d S a oe i N ( 
ge ° versus | s YE 


i ro 
























- The Hon’ble W. S.’Seton-Karr and 
i A. G.. Macpherson, Judges. x 


sanr Y ; : 4 


r 


Sej 


 _Eviction—Suit by landlord against | ‘Shib Dyal Singh» and others: (Defenduats). 


_lessee’s tenantg during currency of ‘Respondents, 


~ lease— Premature action. 7 = 
Bahon Mohendro LAI Shame for ane 


. Regular Appeal from a decision passed by 
E the Principal Sudder ' Ameen of Patna, 
+ dated the 11th December 1866 


Baboo Kishen Sueca Mookerjee, EON 
„for Respondents, - 1 oo 


„Case No. 37 of 1867. Se, Case No. 159 of 1867. 


- Loot? Ai (Plaintif) Appellant, 


y 


Hedayutoonissa Begum and others i 
EEr , (Plaintiffs) Appellants, - 


(S r A p 


‘ à versus s 
: e 12 


` 
tore 


_Shib DA Singħ and alles (Defendants) _ 
z Respondents. 


versus 


7 


aes Dyal Singh and others (Deteidens} 
Baboo Mohendro Lall Shome. fof Appellant 


ji ` Reeponilent: 

$ i 
Mr. R.E Twidale, Moonshee Ameer Alis 
- and "Baboo Romanath Bose for Appel- 


Baboos Onookoo! Chundar ;Mookerjes,. aia, 
Mohesh Chunder Chowdhry for Re- 


spondents. , 5 
lants. : SLs : 
> Certain landlgeds? suits ` to compel | ‘their lessce’s , 
tenants tø clear certain laùds of “houses and tre oe and, 
to restrain them from building.or encroaching in'future, 
wie held to be premature while the lease wad sanning; < 
their cause of ‘action gs regards any evigtion, subsequent 
to the date of the igh not arising until the lease had 


oN Sam oy 
_ © Baboos Unnoda Pershad Banerjee, Sree- 
` ' nath Doss, Kishen Succa Mookerjée, and 
` Poorno Chunder Shome.for Rèspondents. 


"O NOO O Oase No. 51 of 1867. eyed. Eo 
E ey „0 r- . 
ret Seton-Karr, A—IN these ases three se- 
_Shib’Dyal Singh and others (Defendants) | parate séts of plaintiffs ad the same de- 
_ Appetlants, "ee dants in three séparate cases, claiming 
3 -$ T DEAS P | to compel, them togclear certain lands, in 
Lo versus, Mouzah Makra, of houses, brick-built and 


built of mud and. tiled, -and also to @ompel | 
them to- cut down mangoes, “bamboos, and - 
other trees. The suits®were also intended 

to restrain the defendants from building . Er 
ener oaching for the fugure. | |' o 


t ‘HedayutoonissasBeghm and others 
= (Paade) Refpondents. 


’ 


Baboos +. Kishen Succa Mooherjee “e and 
Unnoda Pershaŭ ERE for Appellants., 


es 
' 


. E. Twidale and Mobdnshee’ "Ameer 
Ali for Respondents, 7 


` The plaint® were all drawn in’ the same ” 
form, and the repgesentation of each plaint- 
iff was that the village had been given to 
one: ‘Soorfo: Singh, first in kuthiga, and then 
in ijarah; angghat from’ the year 1269, the- ;' 
a defendants, Shib. Dyal ‘and Rem Lal, z 


í s e 
- : i : ¢ g bd 7 


oe. - i \ d 
a I l A , 
` ` ‘ A + (J . 2 
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right now.to ĉall on the defendfints to remove 
them. -If they were raised, and if the gar- 
deas were laid out; by encroachment, after the 
lease had commenced, then the time for the 
plaintiffs’ action has not argived. 


Our. decision must then be that the three 
suitg of the plaintiffs are premature; tka 
theirẸpause of action as regards any evicting 
subsequent to the date of the lease, does not 
arise so long as the lease ofeSoorjo ia running, 
and that these suits,ought,to have been dis- 
missed. ' 


We, therefore, dìsmiss'nppenls Nos. 37,158, 
and 159 with costs in all Courts, without pre- 
judice to the plaintiffs’ right to institute fresh 
suits hereafter in a` proper form, and’ at a 
proper time ; and we’ decree appeal No. 51 
with costs of this Court, reversing the judg- 
ment of the Lower Court, and dismissing the 
three suits entirely, l 


had gradually outstepped"the limits of their 
homesteads, built houses, laid ont gardens, 
and had usurped much mote than they had 
any right tg, Ue SO ghee * ` 
The extent of the plots ‘originally held 
by the. defendants, and the nathré of the 
Several encrdaghments, were all very fully and 
accurately sof forth in the several plaints, 
with specific boundaries, but it is unnedes- 
sary to do more than to Allvert to this fact. 


The defendants pleaded that they, had 
lived on the sate lands for several genera- 
„tions: that their anc&tral, residence stood 
.thereon.: that they) had Only repaired, and 
enlarged the same, ‘as opportunities offered, 
. Without, any encroachment; and that the 
plaintiffs had been perfectly’ well aware of 
what had been done, awd had ‘acquiesced in the 
-same.. The defendants also put forth a sin- 
gular statement: to the effect that, in that 
part of the country, residences were exempt 


from payment of rent. a eas fe 

‘The Principal'Sudder Ameen took up the 
three qases together, went into. the evi- 
dence, .which was mainly, if not entirely, 
oral, and gave a decree to the plaintiffs in 
each of the cases for plots numbered 5, 6, 
and 7, refuging them the first four plots. 





The 17th December 1867, 


Present : 


` 


The Hon’ble W. S. Seton-Karr and A. G. 
i Macpherson, Judges. 


The plaintiffs have brought three separate 
appeals to ‘obtain plots 1'to'4, and the de-l- 
fendants-have appealéd, in No: 51, against | 
the decree for plots @to 7. - ` 

We have. heard some of thè material 

. evidence on both sides, but it ig unnecessary 
for us to give any opinionas to the ferce and 
weight thereof, een? aos 

Orie, thing’ has been. overlooked by the 
Lower Court, and that is that the three suits 
ave premature. The defendants do not deny 
the title‘of the plaintiffs as landlord. The 
plaintiffs, on the other hand, do not“leny the 
lease to Soorjo Singh, under whom the real 

' defendants Shib Dyal and Ram Dyal hold. 
The extraordinary plea of the ‘defendants 
to exemption of-houses from rents, could not 
be tried in these suits under any circum- 


Limitation—Section 4 Act XIV., 
1859. ° 


4 
Case No. 100 of 1867.6 
- 6 
Regular “Appeal from a decision passed by? 
the Principal Sudder Ameen of Patna, 
dated the 18th December 1866. 


~ 
Luchmun Pershad (Deféndant) Appellant, : 
A S 4 r 7 


e e 
oe ae - versus , 


Rimzan Ali (Plaintiff Respondent 
3 as a J l É aag 


Baboos! Unnoda Pershad Banerjee and 
Poprno ‘ChunderShame for Appellant. i 


stance = : . : 
What, however, is quite clear is, that. the 
plaintiffs have no right to set, aside, as it 
were, Soorjo Sich, the lessee, and to fo in 
Minder him ael dis tenants to knock . ‘ eee hl 
down their houses, and cut dogg their trees. An tckffowletigment m wrifing sealed, Debate signed, 
This is not a case of allegedwaste or damage. by a defendant, is not an aclpowledgment within the 
i e i meaning of Section 4 Act XIV of 1859, - ` 
z ; 


«3 
'.- Ur. R. E. Twidale for-Respondent. 


If the buildings were really in, éxistence' 

.when the lease began; as partly seems to be 

admitted by the plaintiffs, they can hay’ no 
.® Or 3 


i e. e. >o ba B 


; : we 
Macpherson, J.—Tun only question which 
arises upon this appeal is whethér or not the 


~ 
b 1 
@ 


~ a . - va ` 


r 7 5 a 7 2 3 ' l is 
i . E + ' ` ® one l ' . ; 
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. chitlee put foward by the plaittiff is a suffi- The 18th December 1867. 
s e 


‘cient acknowledgment within the meaning of oo i at . a gst 
‘ Section 4 of Act XIV of 1859, to prevent ft Present: & `. 
the plaintiff’s claim from-being barred by mh E 


> limitation. The ghitéee in question is not ; ! 
__ proved to have been signed by the'defendant, The Hen ule F. B. Kemp ‘and. Dwarkanath ; 
. + but we' may take it that it ‘has been proved . Mitter, Judges. 4 g a 
‘stothave been sealed by him. ee ere eo a ee 
We are of opinion ‘that, so long as ‘is Infructuous decree—Point not taken 


acknowledgment .is not: a writing signed > in special appeal, not permitted to 


by” the ‘defendant, if ise insufficient. Signing | be raised in pleadings / 

is one, thing, and sealing is another ; and A ; , 
there is no evidence ihat, in affixing his |’ Case No. w24 of 1867. i 

seal, the defendant meant it to be consider- F 

ed as his signature. : Special Appeal from. a decision, passed by ` 


For the Paomia. n 16 urged that i the Judge of Shahabad, dated the 22nd q 
question was not distinctly brought to bis April 1867, modifying a decision passed 


notice in the Lower Coart, and that an op- 
+ portinity should ‘be given to him to give by the Sudder Ameen of that District, 
dated’ the 28th December, 1866. 


' further evidence. 


But the issue of, limitation, has been dis- 
> tinctly raised from the first, and it was one Moharajah Mohessur Buksh Singh Baha- 
of the issues fixed at the trial in the Lower ENES 
. Court. Moreover, the plaintiff’s case is based |. z ne {Plaintiff Appellant, e ; T 
upon a chittee alleged to be “sealed, ” and 

- the plaint contains no allegation that it was 


ever signed by, the defendant. When the 
časo weit Beal what ‘the plaintiff ai Muthoora Pershad ard others (Potente) 


tempted to. prove was that the chittee was Respondents. a! 

\ written by onè Omroo Singh, ahd ‘sealed by Baloos Mokinee Mohun Roy and Rémdnath 
the defendant. ` Omroo Singh denied in toto 
that he had written any portion of the chittee. 
But, fromsnspection of the chittee, it is pêr- 
| &ctly clear that it is written throughout in 
one hand : and if the body of it, as tho plaint- 








i 


‘versus 


a , Bose for Appellant. 


va 


Baboo Poorno Chunder Shome for 
° Respondents. 


A objection having been taken to a decree of: a Lower 
if says, be written by Omroo' Singh, the Court, on the ground that it d@reed the claint against 
, name of ‘ofghe defendant is written also by each shareholder in @ talook, withou® disclosing the 
* Omroo Singh. Defendant’s name, we may | extent of his share, it was 

ead, appeds, not in the plage where a 
‘signature is usually to be looked for, buteat. 


she head of the paper. ° : e ~~. 
TÈ plaintiff rested his gase on an ae: HELD avy, Mit iter, J— Goni a) that it was imniaterial | 
whether the point had been.ta'en or not, and that tho 


aei ae writing sealed, but not signed, ‘case should be remanded, because the Ge in- 

« by the defendant. Such an acknow]edg- 
ment does ‘not ` suffice wader Section “4 to}. 
‘prevent the suit ftom being barr ed by limit- 

- ation ; sd the suit ought to have been’. dis- , 


\ missed by the Lower Court. 7° £ 
. For these reasons, we reverse-the decision. a joint decree, ‘indgnot a decree against each 
shareholder respectively ito the extept of 
of the ‘Lower Court, and dismiss the plaintiff's’ his share, is not taken in special appeal, 


suit, with costs, in both Courts. “1 Jand cannot dmit it to be taken. 
i , 


e 
Henn by*Kemp, J.—(dismisking the appeal) that this | 
ground could not be permitted to be faken by the plead- 
erfas it had not been taken in special appeal. 


capable of paar i 
°: 

Kemp, J J.—We both concur in opinion 
that the talook -is not liable®™ The second 
ground which the pl€ader seeks to rffise_ 
piz:, that the@&dge ought to have passed 


° 
e ae ere e 


` i z 


“e. Ee . 


`> The plaint è certainly did n general’terms 


' iffon account: ‘of revenue over and aboye 


XN 


mr, 


= 80th April’ 1866. 


, , Ti 
The Hon'ble F° B. Kemp aud Dwarkans#th 


. s i 


\ 


} $ ` 4 = - '? 
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ask to recoyer certain sums paid by the plaint- į. 
i ~  versůs. ” 

his quota, and it would have been better es “se è ° 
had the Judge, when he found the talook to 
be not linble, decided the question of the 
extent of the arespective shares of the de- 
fendants, insted® of passing what Pn its pre- 
sent form is an infructuous decree, for it is 
not capable of execution, ' jnasmuch as the|.. 
shares are not disclosed even, much less es- 
tablished. But' athe special. appellant has, 
himself to blame “for thig; he ought to have” 
disclosed his share and thatof his co-sharers, | 
and not to have contented himself with go- 
ing against the talook. Farther, he omitted ` 


to raise the point in special ‘appeal. 


Greesh Chunder Bhuttacharjep and TT 
(Plaintiffs) Respondents. 


Babocy Nil Madhub Sein and Tarucknath 
_ Sein for vebelant 


f 


Baboos Chunder Mrdhab Ghose and , 
Bungshee Dhur Sein for Respondents. 


Parol evidence is admissible to prove the conduct 
of the parties, the value of the property and other cir- 
cumstances connected with the transaction between the 
parties to the written contract. 


fF al 


I would dismiss the epee with costs and’ 


interest. Mitter, J—Two points have been urged 


Mitter, y. —I am of opinion that the case | before us in this special appeal :— 
ought to be remanded to the first Court, to. 
try the extent of the shares belonging to’the 
different defendants. ‘There is ‘nothing i in 
the formeor substance of the plaint to axelude 
such an enquiry. The parties ought to have 
been asked to. disclose their respective shares, 
and a decree ought to have been passed in 
favor of the *special appellant against each 
defendant in propor tion” to his share. I 
think, it immaterial whether the point has 
been takon or not, The decree of the Lower 
Appellate Court, as it stands, is incapable of |- 
execution ; such a degree ought not to be al- 
lowed to stand. This judgment will also 
apply to'special appeal No. 172§ of 1867. 


acted wrongly in admitting parol evideuce 
to vary the terms of a written contract con- 
trary to the terms of the Full Bench Ruling 
in page 68 of Volume V, Sutherland’s Weekly 
Reporter. 


- 2nd.—That the’ Lower “Appike Court 
has found, without evidence, the facts relied 
upon by itself to prove the conduct of the 
porties and the value of the property in suit. 


. We think that the first objection ig with- 
out any force. The Full Bench ruling above 
referred to, never meant to exclude parol 
evidence with regard to the condutt of the 
parties, the value of the propfty and other 


e 
, ies i circumstances connected with the transac- - 
see g |tion. The Lower Appellate Court was fully 
. bane right in holding that oral evidence was 
The8th December 1867, admissible on such points. “We, therefore, 
: : reject the first point., r 
Present: | e ° 


With reference to the seofifa, we 
obsgrve that the Lower Appellaté Court 
has ` acted . without any legal evidenca 
Mitter, Judges. before tt. There wis nd legal eyidence 

.e ‘ 
V Parol ovidoñoð: | perty, or the existence of a similar tfa 
k . Se 


Case No. 609 of 1867. ` | occasion. The resyendent had appealed to 


-| the Lower AppellatesCourt on the ground that 
P -the first Court had refused to, take evidence 
Spewial Appeal fróm EE ‘passed by 


the Judge_ ‘of Beerbhooi, elgted the 25th 
| April 1867, reversing œ decision passed” 
vby the Moonsiff of Amdahar a; galed the 


therefore, that the jadgment of thé Lower 
Appellate Court ough to Be set aside, and 
we think that, under the circumstances, the 
case ought to be sent back to the first Gourt, 
ns 7 with a view ‘to allow the respondent, the 
+ -e e' u K : 


e 
ú : .@ * * Pe . 
' s w { 


’ 


iu (Defendanty Appellant, 


action between ‘the parties on a preetons’ 


on those points. There can be no doubt, . 


1s¢.—That the’ lower Appellate Court has ; 


t&prove either the valye of the = 


\ 
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-opportunity of Ee, his, allegations re- 
f the transaction 
L ` in the manner indicated by the “Full Bench 


p garding the real character 


& decision. e 


RO A 


e 
. The 18th December 1867. , 


; a Present: 


~ 


_ The Hon'ble F. B. Kemp and Dyarkanath 
Mitter, Judges. i 


' Suit for-kubooleut — Intervention = f 
< Section 77 Act X. 1859—Receipt of 


, 


rent up to time of suit. 


" Case No. 1581 of 1857 under meh X of 1859. 


, Special Apel fioa a decision, passed by 
the- Officiating Judge .of Hymensingh, 
dated the 26th April 1867, 
_decision passed by the “Deputy Collector 
of that, District, dated the 16th Novem- 
ber 1866. P. 


N 


Y 


Kaleo Mohun Roy (Plaintiff)-4 peee 
versus e an i 


‘Sui. Nazir and others (Defendants) * 
: Respondents. 


Babo® Otgol Chunder Mookerjee for 
re e \ 


_ Appellant. 


Baboos Sreenath Banerjee ‘md Nüleet 
Chunder Sein for Respondents., 


Where kd purchaser of a share of a talook whick had 
been “attinQed’ under Section 26 Regulation V. 1812 
1 @ and was unter attachment near ly 30 years, sues: for a 

; kubooleut, and his suit was opposed by an intervenor 
Whó had - parohased ahothe share, it was helde that th 

J was wrong in dismissing | the suit; because thg- 

' he and her vendors had “been in exclusive pos- 
i session- before the attachment ;, the sole question having 
been who was’ actually aed in@ood faith in recaipt and 

_ enjoyment of the rent befor@and up to the time of the 

© suit. = ` : 


2 


n Kemp J—Tms was a suit for a ibook 


Jeut. The admitted facts of the case are 
-these :— 


` 
oa 


y 
4 


. h 


affirming a 


.-A*talook by name Nongaace, an, 8 anna ag 
“aliata; was held by six co- sharers.” The clich has 6# poksession of his purchased 


plaintiff is the purchaser of a 2 annas 9 gds.” 

2c. 1 krant ‘share; the intervenor is “the 
purchaser of a1 dnna 6 gds. 2 Ce 2 krants, 
both in. execution: of decrees, ` The entire 
-8 annas of the talook was attached in May 
1837 under the provisions of -Section 26, 

Regulation V of 1812, and yas urfder ai 
tachment? for nearly thirty y@ars. 7 


` Phe suit of the plaintiff was opposed -by 
an intervenor by name. Kisto Monee, the 
purchaser of a I anna 6 gds. 2 c. 2 krants 
‘share, and on her intervention, the suit of ' 
the plaintiff was digmissed. 


The Judge held that he had nothing to do 
with the respective shares of the parties, 
the essential point in his’ opinio& being 
whether ‘plaintiff „received rent from the 
defendant or not, agd that as it had been 
established that before the attachment, the 
intervenor’and her vendors had been in’ex- 
clusive possession’ of ` Mouzah -Bagergaon 
Nowarpore, the plaintifs suit for a kuboo- 
leut must fail, 


We think, that the Judge wis “leary E 
‘wrong in looking’ to a state of. things which 


































ago, prior to the attachment of the whole 


BS talook; The extent of shares ig not disput- 


ed, and the fact that the whole estate was 
in the possession of a Surburakar as a joing - 
property is also admitted. The Judge 
should, therefore, have looked ‘to this point’ 
alone, viz., who was® actually and in good 


faith in the enjoyments and receipt of the 


_ | rent before gud up to the time of the suit, 


without reference to a ‘state of- things 
existing nearly ord years prigi to ‘the 
Nit. ” 

‘The case is akadt The Juag? will 
ty this issue with reference to the | provi- 
sions of Section, 77 Act X of 1859. If the 
intervefor fail to establish her enjoyment 
and receipt of tte rent in ggod faith before 
and up ‘to the commencement of the suit, 
ne Judge must decide as between the plaint- 
iff and the defendayt. 


It Tas been said that even after the re- 
‘moval of the ‘attachment, the intervnor has 
been in the receipt of the rent. Weobserve 
that the attachment was removed in Febru- 
ary 1866, and this suit was @gought in Jun 
1866. The .Judgeemust, therefore, #find 
whethér thig greveipt. by the intervenor, if 
established, was a a bond fide one or not. 


The ‘especial apbelimi s 
ainst the order 


pleadere urges ~ 
of roman®, that as his 


e "a 
e 
e . Ş 


may or may not „have ‘existed thirty years `` 
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share in-execution of a decree by a Civil _ The 20th December. 18¢7, ’ 

y Court -Amten, the Judge was bound’ to P H ; . 
consider hi® client as in, possession and to e LELENE: - ° 


















have refused to hear any application by an 
“intervenor under Section 77, and.that, there- 
- fore, a *remand is unnecessary. A'decision, 
page 11, Act Xe Rulings, Weekly Reporter, 
Volume III, is quoted. But to this it will: 
be sufficient to remark that the respondent 
was nota’ party to those proceedings in ex- 
ecution, ` . ; 
The case is rémanded with reference to 
the above remarks, Costs to follow the 
` result. `, A ! ` 
This decision governs No. 1583. 


The 20th December 1867., * ` 
Present: aah ey 
The Hon’ble W. S. Seton-Karr’ and 
A. G. Macpherson, Judges. 
Dak expenses—-Putneedar-—Special 


appeal—Section 27 Act XXIII ‘of 
1861. e k 


® Case No. 1450 of 1867. 


Special Appeal from a decision passed by 
Mr. A. E., Russell, Judge of East 
Burdwan, dated the 25th April 1867, re- 

, versing a decision passed by the Moonsiff 

; of Mahomedpore, dated the 3\st January 
` 1867. MARA l 7 
Maharajah Dheraj Mahtab Chund Bahadoor 

o, (Plaintiff)* Appellant, 


ò 


versus 


Radha Binode Chowdbry (Hefengant) 
Respondent. aa 


Baboos Juggodanund Mooherjee and Chih- 
der Madhub Ghose and_Moonshee Ameer 
Ali for Appellant. ` 

Baboos Hem Chunder Banerjee aud Moği- 

nee Mohun Roy for Respondet. 


A case in which @ zemindar sues. a putneedar for gik 
expenses, according to his putnee jumma, is of a nature 
cognizable by a Court of Small Causes; and as su 
by Section 27 Act XXIII of 1861, no special appea 

` ® - œ °. 


` 


will lie. : 

Seten-Karr, J.—In this case the re- 
spondent takes a preliminary objection which, 
in our opinion, puts the appellant out of 
Court. ` 3 g P 

A case in yich a'zemindar sues a put- 
nectar for ‘dak expefses, according to his 
putnee jumma, is a case o @ nature cog- 
nizable by “a Court of Small Causes ; and ag 
such, by Section 27 of Act XXIII of 1861, 

6 


G 


no special appeal will lio.. 


.. The suit is, therefore, disgissed w 
costs aud interest, — reer, 


° r` 
Ld 


ith all 
e 
e. 


‘ a 


: ° 
The Hon’ble W., S. Seton-Karr and 
A. G. Macpherson, Judges. ~ 


Evidence—Canoongoe papers.’ 
CasÑ No. 1753 of 1867 under Act X of À 
4 1859, . 


Special Appeal from a decision passed by 
the Judge of Moorshellabad, dated the 
80th April 1867, reversing a decision 
passed by the Deputy Collector of that 
District, dated the 4th October 1866. ` 


Dwarkanath Chuckerbutty (Defendant) - 
i Appellant, i 


‘ 


VETSUS 


Tara Soonduree Burmonee (Plaintiff) 
Respondent, . 
Baboo Poorno Chunder Shome 
` for Appellant, 


No one for Respondent. ©‘ > 


Old cancongoe papers cannot, in the absence of evi- 
dence to show what they are, and that they came out 
of „proper custody, be received in evidence: before such 
papers can be admitted as evidence against a party, it 
must be shewn how they can be used against him, 
Macpherson, J.—It appears to me that 
the objection taken to the admission of the 
eanoongoe papers is sound, and that those 
papers were improperly received as evidence 
against the defendant. ° 

In the first place there is %& evidence to 
show that -the papers came out of proper ° 
custody, or, in fact, to show what they were; 
and in thé ‘second place, it does not appear 
that, even if the papers had been sufficient- 
ly proved, they could be used as evidence « 
against the defendant. ome 

The Judge remarks that, becso Hara- e 
dhen, the person named in the canoongoe 
papers, is admitted tq have been the defend- 
are grand-father, therefore the temurg_he 
held must have bæn the ¢enure which the 
subject of this suit, if it existed. But in, 
the absence of ae nee whatever upon - 


‘this “point, the infereifce the Judge draws 


seems to me to bérather illogical. It does 
not follow .that, simply because Haradhun 
was the grand-father of the preseys defend- 
ant, therefore the terure referred to in the 
eanoongoe papers is thet which is the sub- 
ject-of the present suit. ° 

These papers having been improperly 
admitted, our decision must. be in favor of 
the appellant. i : 


\ 








oe. 
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as Thé decree of the Lower “Appellate Court _ + No one for Respondeat. 


is reversed, and the plaintiff's suit is dis-: 


i mee with, all costs in all the Courts, ® ; 


‘The appeal of the plaintiff (No, | 1772 of 
` 1867) is, a8 à necessary consequence, also, 
dismissed with costs. = 


Seton- Kare, J.—I am of the same me pinion. 
'If canoongoe papers are shown to have 
been properly. kept, and.to have been’ ‘brought 
from ‘the propes quarter,. they, no doubt, 

ought to be received, under certain circum- 
stances, as evidence, quantum valeat. , But, 


No, in "this instance, T. concur in, holding that 


they are not shown to have been properly , 


‘ admitted ; and on the Judge’s own showing, 

it was not legal for him to draw the infer- 

ence that, by them, the plaintiff had-suffi- 

ciently rebutted the case set up by the 

' defendant. The whole case should be dis- 
missed with costs and interest. 


Appeal No. 1772 must be governed by 
. this, and must be dismissed with costs and 
N ; antares ` 


/ 


The 24th December 1867. \ 


- `` Present: , a K 


The Hon’ble W. S. Seton-Karr and: A 
a. G. Macpherson, Judges. 
“ 


~ 


e i f 
X Suit for abatement of rent. , 


on] ba 


Case No. 1558 of 1867 under, i 
1 , `. ' 
Act X of 1859. | ; 


+ 


` 


e = 


~ 


7: © Special Appeal Srom a decision passed, b 
` "e the Judge of Rajshahye, dated:the 22nd 


i oe Hs 1867, affirming a decision pasid 


by the Collector of that District, ‘dated 
_ the 30th June 1866, E 


: Obhoy Gobind Chowtiry Pefendant) ea 
7 ý “Appellant, So i 

\ 7%! oa 

° versus : A a 


@e ke ¥ g 
Ve ` 


int. J. Konny (Plaintiff) Respondent, 


Bales Mohinee Bohun Ro; y for Appellant, 


| itissought, ~ 4 





A suit for abatement of rent will ot lie, unless the 
plaintiff admits that the relation of lahdlord and tenant 
exists between him and the person from whom the 
abatement is sought as to the lands i in respec of which 
>, 

Macpherson, J—Túrs' was a suit for 
abatement. brought i in the Collectors Court 
under Act X of 1859. The Judge has held 
that under Section 18 "and Section’ 23 
Clause 3 of that°Act, the suit will Jie. 


‘But the Judge-found that the real question 


at issue between the parties was, not as 
to the right to abatement: properly so called, 


‘but as to whether or-not a ‘certain tract of 


land measuring some 1,800 odd beegahs 
was included in the plaintiffs _pottah, , The 
Judge decides on the' evidence that the 
land in ‘dispute is held by the plaintiff, but 
not under the defendant : and he has ‘ _ given 
the plaintiff a “decree, accordingly,, 1 for a x 


cèrtain abatement. : 


We think the Lower Court is wrong. 
The suit is merely for abatement of rent. 
In suing for abatement, the plaintiff admits, 
and necessarily 80, that the langs in respect 
of which he seeks abatement, were at one 
time, if not at:the time of suit, included in 
his tennre,—that the relation of landlord and 
tenant exists between himself and the per- 
son from whom the abatement is sought, 
as to the lands in respect ‘of which it is -; 
sought. . è 


In the present case, the plaintiff, it appears, 

nies that therelation of landlord and tenant 
exists between him and*the defendant as to 
the land in questton. Hesays Matin a former * 
suit, rent was wrongly assessed against him 
om Jandg not covered by his pottah * and he 
contends: that i in,now assessing the rent he 


‘hes to pay, ‘these lands ‘shoufd be included. 


Such a‘suit is not a suit for abatement, nor’ 

n the nature of such’a suit. It is simply 
a suié foa declaration that, as regards these 
lands, the plaintiff is not the défgpdant? B 
tenant. 


‘The suit is wrongly *brought, and ought ° 


to have.been dismissed .as 


«er as it was 
| shown that it was no a suit for abatement. 


The respondgnt has not appeared before us : 
but we have no doubt, that the order of, the 
Lower Lourt canfot stand. aa 


We reverse the orders ` of the Lower jà 


. Coutts, and djgmiss:the! plaiñtiff’s suit with 


costs fo, all the Courts.. Nig eee 
e . t ° 


’ ig = ' : 
4 ` . Kd \ ` . e 
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recover certain land in thé district of Sarun: | 
‘and the other by Deo Koomar ‘Singh against 
the same defendants with “slight* variation 

in respect/of‘thesame land., . - ` 

; The facts, so far as they aré necessary to » 
Ancestral property — Allenations by | render the matter of litigation intelligible, : 

Hindoo widéw—Rights of réversi- | may beghortly stated as follows :— i 
‘oners—Limitation—Suitfor posses-| The sale in suit which is very ex- 
sion—Plaintifi’s statement on oath | tensive, consists of a four annas share in 
eens ee eaieet: a considerable number of mouzahs, and it’ 
orate Chellaurns—Evidence — Legal Bab formerly ae separato conan of one 

necessity. Tia aboo Digambur Singh. On his dying, very | 
many years ago; without leaving any issue‘ 
surviving him, his widow, Bal Kooer, took 
the property for the estate of a Hindoo 
widow. She was young at that time, but 
she lived to attain a great age and only died 
so lately as the 13th November 1853. 
During the early part of her widowhood, 
‘she encumbered or made away with the 
whole of the property in question, and the 
i substantial ‘defendants in these suits are her 

Sheo Gobind Sahoo (Plaintiff) Respondent. | olienees, or their representatives, claiming 


l` Mr. R. g Doyne and Baboos Unnoda | ™4er conveyances, which all- date’ back 


Pershad Banerjee and Kishen Succa more than twenty-five years. At the death 
Mookerjee for Appellants. of Digambur, it seems that Raj: Coomar 


i Sann Singh, Moharaj Singh, and Joobraj Singh, | 
Baboos Onookool Chunder .Mookerjee and | the three minor sons of his deceased brother 
Taruckn&th Sein for Respondent. 


f »| Nityanund, were his nearest of kin ‘and 

And appeals Nos. 321, 328, 329. 331, 332, | entitled to succeed to his property, hàd the 
837, 338, 350, 353,‘ 355, 356, 359, 360, i been then out of the way. ‘Both 

* 368, and 369 of 1866. ` “Moharaj and Joobraj died during the, life- 
A Hindoo widow takes, wih her husband’s estate, | time of Bal Kooer. Thé former had no 
the power of. alienation; and conveyances made by | igsue, but the latter left a gon Gunga Per- . 
her give a good tifle, liuble only to the superior claim shad alias Ghuseetun Lall, who' with his 


of such of her husband’s heirs as ma’ alive at the ` z ; 
vhs uncle Raj Coomar, survived the Myidow, and 


‘time of her death. f è 
“ Following. a decision of a Division Bench of the High | is a prominent figure in the present suits. 
Court, it was held that, on the death of a Hindoo widow, | The minors did not allow Bal Kooer to 
her deceaséd, husband’s heirs become entitled to all „his Yemati in undisputed possession of the pro- 
perty, but sought, in an action brought b 


immoveable' property whi®h was in her hands, except, 
‘only so much as inig&t have been disposed of by her 
under circumstances which would render her alienations guardians on their behalf. to rec it 
binding against them. nie : 
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: oy Present: 
The Hon’ble H.'V. Bayley and J. B. Phear, 
' . Judges. l 


; _ . Thg24th December 1867. — 


Regular Appeals from a decision passed, by 
Baboo Gobind Chunder Sandyal, Offi- 
` .eiating’ Principal Sudder, Ameen of 
Sarun, dated the 80th June 1866." ' 
Case No, 320e0f 1866. 


Ram Shewuk Roy and others (some of the 
Defendants) Appellants, 


VETSUS 






‘ ‘ r th gati ai 
In such’ a case the heir’s caibe of action, in a Quit to" mo ne a on t F R TA ine i 
obtain possession, accrues on the dgy of the widow's |''4mlly property, not the separate peoperty 
death, ` oe in he " ejof he late husband. In this contention, 
|. A plaintiff’s statement pn oath, as to the re-transfer |° 3, Marche they entirely failed, and ° 


ł t gene of certiiin property whicli had been sold by their'suit was dismissed 
m. when unrebutted by any ot jerien; yas con- iü March 1813. e a ’ É 


} sidered gome evidence of the fact flleged , and “was ®not ; 
gee AA to — EE On the 28th September 1853, just 40 
w e i 

: her husband's estate, in executia bfa money decre’ 1853, 28thsSeptember. veges after this oF ent, and 
'_ against her, does not touch tif estate. ~ Say i ot when y the death of 
Navas chellauns acknowledging the receipt of | both Moharaj and'Joobraj, Raj Coomar and 
ernment revenug@vere held to be no evidence of the | Ghuseetun Lall were left: the°sole repre- 

Bont Of mieh the eeno ce eae Property on ac- | sentatives eof othe: original: plaintiffs Bal 
oe. : Kooer executed an ikra, ip which after 

Phear, J.—Trin above, sigteen cases of | reciting among other {ltina the foregoing 
appeal arise out of two suits of ejectnfent : litigation, also that an application for à re- 
the first brought by Sheo Gobind Sahdb and | view of the judgment passed in 1813 Te- 
LF Ajuasee Kooer as co-plaintiffs inst sone | mainéd still undecided, and then setting out 
‘Jone hundred and sixty-one delendants* {0 | the state of the family,- she went on to say: ` 


$ 
. ? e 


e jd , 


` 
Y 


` 


a. e to the widows.” ; 


roy 


` 
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“« As the.said Baboos” . (viz. Kaj? Coomar 


“ and Ghuseetun Lall) bearnearer relation” 


« fo my hueband*than to Baboo Utòol Chand 
 decensed” (a collateral member’ of. the 

family), “ so éhey'are undoubtedly entitled 
. “ to tlie property of my husband in ex¢lusion 
| of all other heirs. For fear of God and 
“of. my own free will, I:giye up mf claims 
“ to the heirship of my husband “without 
“any diminution or increase. , ‘The? right, 


or 


- the aforesaid Baboos and put Baboos 
“ Raj Coomar Singh and Gunga _Persliad 
“glias Ghuseetun Singh,’ son of Joobraj 


“ Singh (deceased), in possession of- the’ 


“entire property left by my husband as 
« claimed in the inheritance case. I. shall 
“be satisfied with receiving from the Baboos 
* the maintenance which the-shasters allow. 


Bal Kooer was advanced in age, when 
she executed this -docu- 
ment, and she died about 
six weeks afterwards, namely, as ` before 
mentioned, on the 11th November 1853. 
On the very next day, viz. the 12th 
November’1853, Ghusee- 


1853, November 11th. 


1853/ November 12th. 


in which ‘he recited the before mentioned 


litigation between the minor nephews of 


Digumbur and Bal Kooer, and alsd that. he 
and Raj Coomar had since become the sdle 
heirs of Digumbur, and that Bal Kooer-in 
the previous month of Assin had executed 
the ikwar,of relinquishment ‘of Digumbir’s 
4 annas shaf&, viz. the property now in dis- 
; pute, to him and Raj Coomar as such heirs, 
conveyed the 2 annas share which he held 
by such right of heirship to Raj’ Coomar 
absolutely in consideration of rupees 20,000, 
a ae namely rupees 15,000, was 

. to t off against a debt of that amount 
due to Raj Coomar for money lent, and the 
remaining 5,000 was to be paid to -cgrtain 
+ unnamed creditors of him (Ghuseetun Lall). : 
e the time of the’ execution of gh? 

alah, the wlole of Digumbur’s property 

was in thè possession of persons who had 


purchased it, or taken it in mortgage from 


Bal Kooer. Also‘one Monohur Digs, the 
"purchaser of a, decree“for money which one 
‘Banwaree Iall had obtained against Ghuse-+ 
tun Lall so long previously ,theyeteas the 
17th April 185], was seeking to obtain satis- 
faction‘of the degzee by, sale of. the rights 
‘~and interests of Ghuseetun Lall in. that pro- 
perty.. 


“of my husband aforesaid, I-make- over”? to. 


tua Lall by a kobalah, in 












In this state of- things, namely on` 
15th December 1853, Raj Coomar intervened | 
to prevent a sale being made, and. by a’ 


porting to’ be a renunciation of her hus- 


band’s property to them,’and that Ghuseetun , 

-hadtafterwards executed a deed of absolute ’. 
sale to him, bearing date'the 12th November ' 
‘1853; “in respect-éothe two annas, his own 
“«(Ghuseetun’s) share out ofthe property 
‘laft by the said'\Diguihbur Sing.” On these 
facts, he maintained that at that time he 
alone had any interest in. the 4 annas share 
of Digumbur, and that it was not liable to. ` 


be ‘sold, in execution of a defree against 
ar ; 


Ghuseetun Lall. TE na 


The Civil” Court. of. Sarun, „which was, 
charged with the execution of the decree, by 
an order passed on the 21st Apgil 1854, after 
very clearly describing the positión. taken up 
by Raj Coomar, snd showing’ that. it-depend- 
ed-on the validity of the bill of sele from 


-Ghuseetun Lall, - rejected Raj Coomar’s . 


claim on the-ground hat that bill of sale was 


fabricated, and, collusively executed for the- 
“purpose of defeating Ghuseetun Lall’s cred- 


itorgs " a 

‘Accordingly, the execution proceedings 
ere duly carried out and Ghuseejun Lall’s 
rights and interests in the property in ques- 
tion were sold'at sales which took place 


‘on the Sth December 1854 and the 5th May 
“1856. Ajnasee Kdoer now represents the 


ersons who parchasetl at {hose sales. 


Nothing further of importance relative to 
this property took place for the.next four or 


purchasers 4 


petition, dated the 21st January 1854, he ar- - 
gued at great length that th 
from Bal Kooer who had, algo intervened, 

in like manner with himself;*to assert their 

claims, had no sort of right to the land in . 
question ; he mentioned the Snsuccessful ` « 
litigation of himself and {others with Bal 
_Kooer, contending ‘that the .ultimate -deci-. « 
sion of the Court only left her the enjoyment 
of'the property for life; without power of ~ 
alieniation.- He stated that Bal, Kooer had, 
on: 28th September 1853, ‘executed’ in favor , 
of himself and Ghtiseetun Lall an ikrar-pur- . 


five years, ‘ang meanwhile Raj Coomar 


~ 


appears to have died. 


“In 1861, Deo Coomar, the oh son ~of 
Raj -Goomar, effecteg a sale of rights and 
interests belonging to bim in Digumbur’s, 
property to one Sheo Gobi®g Sahoo, and d 


the 14th Decembe® of that year exe@uted a . 


conveyance ef the same to him, in which the 
conveying words were :—‘‘I sell and execute 
a bilP of sale to Sheo Gobind Sahoo, for Coni-- 
pany’ Rupees 2,000; my right, titl® and in- 
tores6-by ri 


A ‘ . 
eo ai i 
s } 


t of inheritance in‘ the’ property « 
lefteby Digymbur Sing, deceased, in respect, 


K . a ‘ , k re 
ee . s ° 
i, S ty ‘ ~ ` 


. that Ajnased’s 


: “1867s 


C, - 


of two: on. oe out of 4 annas zat the, 
monzal’s,” i age OE 

‘At this dinge er matters, 
“prédéedsgors had obtained 








' such rights and interesis in Digumbur's four 


anna share as>Ghuseetun Lall “could trans- 
mit; and, thafe'Sheo Gobigd hade ‘also got 
Deo Coomar’ s rights: and interests ‘in the 
same proper ty to thè extent atleast of 2 
annas out of the whole, four, - It is import- 
ant here to obsérve - that Deo Coomai’s 
father, Raj Coontar, bad by his conduct in 
selling up the alleged.% Conveyance ,of 12th 
November 1853, and by his: petitions of ób- f 
jection, in, December 185 and January 
1854, very distinctly répresented: that: Ghus- 
ectun Tall had by inheritance, ‘and by the 
operation of Bal Kooer’s ikrar, originally 
taken a two ania share out of Digambur’ 8 
four annas. “If this, were in fact” s0; Aj- 


' nagee’s prėdecessórs. and Shéo Gobind ‘would, 


asi the effect of their. seyeral purchases, 


‘have become together. entitled ° to the whole 


`of Digunfour’ s four anna share, subject only: 


my. 


> to such? adverse rights as the purchasers 
from Bnl 


Kooer could establish against 


them. They themselves adopted this view 


~of their rights, and accordingly‘on the 31st 
_ December 1861, in the first of the two suits-of | amended form. The same: persons appeal 


ejectment, from. which these appeals arise, 


v theysjointly sued to-recover possession of: 


the whole four anna share; making the alien- 
ees of the widow, én possession and Deo 
Coomar co-defendants in the ense. The 
plaint which they' filed set out the respect--|, 
ive fitles of the plaintiffs. that of the one 
e 
referring to Deo .Coomar’s moiety of Dig- 
umbur’s four anna ‘share,’ that of’ the other, 
to Ghhseetun Latl’s ‘moiety ‘of the same ; 
and in answe® thereto, Dew Coomar by his 
written statement disclaimed all interest in 
the sharo to which Sheo’ Gobind mde title 


` under the conveyance fr om him, at the same 


time remaining®silent as to whether or #ot 
he supposed himself to possess“any intereŝt 
in the property sued for, outside the, porti 
covered by the conveyn&ce. an ene 


Thig cage twice canie ‘up to this Court-on, 


appeal’ and ~was-twice remanded. The judg- 


“ment of the Lowes Court on. tite second 


remand was given on 30th June 1866. The 
suit ut that tife was‘ treated as two suits, 
one by Sheo Gobind, and the other- by Aj- 
nasee, and the Lower Court, WRlile it dismiss- 
ed Ajnasee’s claim “altogether, decreed inf 
favogr of Sheo Gobind to the exte of two 
annas. , It is ‘against this, judgment that 
eight of the present appeadp are brought : 
namely, Ros. 320, 829, 332,, 338, 353,, 360, 


“I a 
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Tobing, Ajnasee; ; 
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r g 
369,,each ly:certain ‘of the: de 
No. 855 by Ajnasee. 

P€nding this suit, and -hefore its last re- 
mand by the High Court, namely on the 27th 
October 1865, Deo Coomar pirhself brought 
& suit (ihe second of the two.suits of eject- 
ment „above. referred .to),. against Sheo 





ndants and 


Kooer,: to. recover possession of the whole 
of Digumbur’s four annas., In his plaint, 
‘Deo Coomar admitted that he had previons- 
ly sold two annas of" this pr perty to Sheo 
Gobind, and also the remaining two annas to 
one Mussamut Rohoman Kooer, but he main- | 
tained’ that the first’ of these sales was, 
for a reason given, ineffectual, aud that the 
second moiety had been reconveyed to him 
by the lady, so that he was then .entitled to 
-both portions, Afterwards, -bowever, dur- 
ing the progress of the suit, he gave up his 
claim to the moiety, which he had- conveyed 
to Sheo Gobind, and from that time, the 
suit became limited ‘to his claim to the 
other moiety. The Lower Court -gave its 
judgment in this suit-also on`the 30th June 
1866, decreeing generally in favour of Deo ` 
Coomar’ s right to recover the moiety of the 
property which he sought by the suit in its. 


against this decree, as against the decree in 
Sheo Gobind's and Ajnasee’ s case, the appeals’ 
eing thosé numbered 321, 328, 331, 337; ` 
350, °359, 868 and 856. Substantidily, the 
grounds upon which the appeals are preferred 
in the two suits are, taking them gach pair 
together, the same. So thatgon the whole, 


we have before us, 28 the result of the twoe 


suits, a judgment in favor of Sheo, Gobind ` 


for two annas out of the four annas, and i in ey 
peed“ 


favor of Deo Coomar- for, the remainin 
two annas ; an appeal against igs brought? 
by Ajnasee ; and seven other appegePiinst 
it brought, by seven different of the 
defyndants i in possession of ‘tlie ptoperty. ° 
This: decision ot” the Lower Court js 
correct’ if Deo Cooma just before, and up 






| the execution of his conveyance ta ae 


Gobind, was solely entitled to the wh®/e, of 
‘Digumbur’s four annas; and it eqnnot be 
supported on'any dthereground. ` 


- Now, during id life of Bal 


property other than .what he may have 
taken under,the ikrar :¢ with this exception, 
he had at best an expacgation of becoming- 
entitled to the inheritance on -the death, of 
Bal Kooer. Qn the other’ hand, Bat Koo- 
er, undoubtedly, when her husband died, 
, took the whole inberitance.. for at least, the 


Š od, f 


and ° the, alienees of Bal o 






be J 


t ar 
Ko Pi —_ 


Raj Coomar clearly had no” iaterest in this = 


\ 


I 


x 


: 


ma 


e Aitle t to the inheritance, liable only 


í 


4 


í, 


G 
4 


ra 


e 


’ 


„ikrar has no effect whatever ag an instru- 
ment of conveyance. 
on: which it could operate. 


oe alie 


"ively made. 


Civil 


tate of a°Hindoo widow, and’ therefore she 
took it with the usual incident of the ‘power 
-of alienntiop, though it may ‘be that® this 
power was limited’ as against, the persons 


„who should ‘be, the heirs. ‘of her“ husband” 


“aliye at the time of her death,- Any: con- 
yeyances made by her would give 
be the 
Superior ólaim of these persons, when they 
ghould be ascertained, but ‘inasmuch as- 
they could’ not besin fact ascer tained until 
the-occurrence of her death, up to the time 


of the happening. of that contingency, at 


any’ rate, her alienations would be: effective: 
According to this view, nothing, can have 


7, passed bys the ikrar to Deo Coomar and’ 


Ghuseetun Lall, for it is admitted on all 
sides, that long before’ its ‘execution, Bal 
Kooer had, ‘for valuable “consideration, 


parted with the whole of her husband’s pro-. 


perty, aud therefore she had ‘nothing then 
remaining in her which she’ could convey., 
This circumstance serves to distinguish this 
case from those’cited before us, in which it 
is said to have been held’ that the convey- 
“ance by the widow to the existing heir of her 


deceased husband had in a manner aceeler- |% 


ated the inheritance as against, so ‘to speak, 
. later heirsy “ Here, as it seems to me, thé 


There existed nothing 
Neither < WAS it 
in any s8nse a family arrangement “which; w 
Court of. Equity is bound to uphold, inas- 
much as'there was no matter of dispute set-` 
tled.by it, or iimjeed any other ang „of con- 
'esideration for it. |’. 


Then cofhes the dnin ‘did | Raj Gecti 
become entitled to that property at Bal 
Kooer’s death; notwithstanding that lady’s 
? He was at that time the sole 
nearest Mkin’ to Digumbur alive, ‘and by 

indoo‘Lae, whether of the Benares or Bengal 
E chool, his sole heir. 
te tlie case were that of Bengal, At gis: ad- 
mitted that tho answer to this ~ questio 
wou 






good. 
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consideration before I doula! Re able to- 
come to the conclusion, onthe Benares texts, 
that the appellant’s contentign is wrong. 


Butifseems to me that the “question has, ` 


already „been , judicially’ decided , by this’ 
Court,” Ini the suit of Onoop Roy versus 
Goberdhtn Nuth, reported@(as determined 


on appeal) in IIT" -Weekly- Reporter,. page ` 


105, a Division Bench of this Court, after 

reviewing or referring-to most of the 
e 

nuthorilies which bear upon it, held-distinct- 


lythat under the Mitackshara Law “ag re | 


gards the’ immoveable property inherited by a 
widow from her husband, she-has nothing but 
a life-interest, and cannot dispose of is except 
under pectiliar cireumstarices, and under cer- 
tainrestrictions.” It further held that on her 
death it went to the heirs of her husband. 

It is true that the argument upor which the 
Court founded its judgment i is not altogether 
satisfactory, for, by a curious mistake,’ dae to 
the fact of nquotafion having. been made second 
hand from Strange, instead of dirgetly from, 
Colebrooke’s Mitackshara; a leading, ‘passage 
of the “Dyabhaga is treated as if sit. were s 
passage from the ‘Mitackshar a, and it is not 
éasy to say’ how far the opinion of the Court 


may hrve-—been biassed by the erroneous . 


supposition that what was in truth a ‘charac- 
teristic Bengal. text, was a-correct enuncia- 
‘tion of Mitackshara Law. Still the- Court 
in- that case, deliberately setting aside the 


disposition of the prôperty made by the.) 


widow, declared the husband’s- heir, living 
at her- “dently, entitled -to recover against 
her devigee, and as this devision seems to me 
strictly in point, I féel myself bound to be 
guided by it, because I am not prepgred ‘to 
express my dissent, fron? it, and on that 
ground to make a’ reference’ to -the- Full 
Court. <5" 3 y } 


Polloweng this precedent, it ‘appears-to: me 
that’ on the death of Bal Kooer, Raj Coo- 


If the law applica®le mu? became entitled-to all Digumbur’s im- 


eable property which had “been in her 
hands, exgepting qiy so much as might 


depend simpty on the circumstances | have Ween disposed of by her under circum- 


under which the alienations were respect- | stances which would ‘render her alia@tations 


But the law by -which the.| valid against- her deceñsed husband’s heirs, 


parties are bound is that of the Mitacksha- ! He, therefor re, at the sanfe time acquired the 
ra, and the appellants urge that under that! right to bring a suit for pogsession against s» 


Jaw, when the »widow takes her‘ husband’s 
estate in defuult of male issue surviving ‘him, 


_ B8he-takes it as- wopams property, descend- 


ible to her own hgies* instead of her hus- 
band’s heirs, with complete power of aliena- 
„tion o¥er it. This point -was very ably 


all persons, who wrongly ' kept him ‘oug of 
possession -of that property. He did not 
himself obtain "possession, and Deo Coomar, 


` 


Iñs- „800, admits thet: since his father’s-death, ~. 


he has cogveyed his rights in two anims of 
Digumbur’s ‘property to Sheo Gdbind : so that 


Target before us, and iff the -matter- “were | as betiveen thes® two persons, each has a 
res integra, I should requive much time for | right 40 sue ‘for Kecovery of a_thoiety of 


gat 


EA 
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evidénce of possession, that ‘Ghuseetun Lall- 
had any right, title, or interest i in the pro- 
per ty. which ‘she claims through him. 


oT ‘@ 

Ithink; Hehe that’ the Court below 
rightly | decided agaist her in both suits, ade 
that her present. appeals” Nos. 355 and 356 
must be dismissed with costs. , i 


at - . 









< Dirun estate, ànd sulject only to` suelr 
_ ‘titles’ to the same as Bal Kooer’s alienees + 
s” ` may be ablesto, establish, each -canù show a 
À good title against. third persons, ‘unless-on | 
the fucts as already narrated it is to be con- 
cluded, either that two annas of Digumbur’ s 
_' „ four annas ws actually. at some “time, con- 
veyed to Ghaseetin Lall, or that Deo Coom- 

„ar is estopped from donying that it was so, 

a in which case Deo Coomar would have no- 
a l thing left in him,’ and his place would- be 
S filled by Ajnàsee, claiming through Ghuseet- 
un Enl. There, is, howevér, nothing but 

the ikrar of. Bal Kooer, which can be sug-. 
geste@ as an instrument of actual conveyance 

‘\ to Ghuseetun Lall, and I have before pointed 
“out why I consider that document to have 
passed nothing. But. if As said that Ray 

`~ .Coomar, by accepting that ikrar, and after- 
wards taking “a conveyance from Ghuseetun’ 
Lall ‘of his sharë thereunder, and -still 
more by his publicly founding on his ikrar 
\ and conweyance an objection in open Court 
to thesale of'Ghuseetun’s moiety’ ‘of Digum- 
~bur’s estate, go asserted- Ghuseetun’s right 
to that moidty as that-he cannot now set up 
his ‘claim to the same against the purchasers 
“at Ghuseétun Lall’s execution sale: -I do 
not think that this contention can be ‘sup- 
` por, ged. It: ‘seems. tome, on the facts, that Raj 
Coomar, and7 indeed until’ very, lately, all 
parties, ~ labored unger the erroneous im- 
pression that Ghuseetun Lall, after the death 
of Moharaj Singh without issue, became sole: 
co-heir with his surviving unde to Digum; 
bur’s property, and that as such he became 
entitled to a moiety of ‘it.in possession by 
the ~relinquishmegt. ‘of: Bal Kooer..,So fat 
whatever mjght have “begn the motive with 
|, which the conveyance from Ghuseetun “was 
' framed, the representations of Raj’ Coognai? 
“as to Ghuseetun Lafl’s title were iff no way 

eas fraudulent ; ngr were they made with, the. 
A least intention of inducing ` persons to pur- 
chase af the ‘execution sale. On the Mpe 
' trary, ` the action takengby him wes intended 
to prevent. ‘the sale-from "being carried out, 
and: & sée nothing-in the shape. of an estop- 
pel between him-and the purchasers at that 
$. sale to bar him from setting up the truth 
N against thémyas. soon as he might. become 
| dwore of it.” If this be so, Ajnasee, ‘the pre- 
sent: Tepresentative of these purchasers, can’ 

: „effect no defence Against- the case made by 
i Deo Coomar in the suit wfterein he isgplaintiff, 
{ -  andeatill less can she succeed: gn the-suit 
“brought by herself’ against. Bal . Kooer’s 


re 


It remains to be seen, whether any of, the 
other seven" sets of appellants can, so far ‘as 
concerns themselves, properly impeach the 
decrees passed in favor of Sheo ' Gobind and 
Deo Coomar respectively. Some’ of these , 
appellants took a preliminary objection to 
Deo Coomar’s suit, alleging that it was bar- s 
red by the law of limitation. They main- See 
tained that the éause, of action, averued: upon 
„the. execution of Bal Kooer’s ikrarnamah 
on the 28th- of September 1853, while the’ 

plaint was certainly not-iiled until the 27th 
"October 1865, viz., after the lapse of 12 years’ 
and one month from thatdate. However, 


A 


as I have already said in my judgment, , tha 
cause ‘of action on ‘whieh Deo Capmar sues 
fiyst‘accrued to his father Raj Coomar on 
the day 1 when Bal Kéoer died, pamely, the 
11th November 1853, and Musequently ı the 
suit’ instituted upon it in ‘Outeber 1865 i is 


N 
within time. 


aires 
“F 


7 


` It was also urged on er aie 
than one‘ set of, appellants, defidants in 
pgssession, — that- Deo Coomar’s 3 ‘own ev.” 
dence, showed he hgd np title to’ any por- 
gion of the land i in question at thé- ‘pe of 
bringing | his suit: for by his Own ace unit he 
had previously conveyed one moiety of the 
four annas to Gobind, ‘and the other to Mus- 
samut . Rohoman Kooer’; 3s and they argued 
that lig hind wholly { failed-to „make, o out tliat 
the allegéd reconvey&ncg ` to-him by the 
Mussimut had:been “eff&ted before the filing 
of the plaint., Thé whole of the maierials on 


alieneeg in posséssion, becMMse she, cannot which the Plaintiff relied for evidence- on 


fi Producs anys evidence at gll, not even the’ | this point were, first, ‘the testimony of. hin. 
f , ; f i k a fe 12 ae 


: I i 
\ ae N Lan ) e = , i i 2 


` Ea 
-y0 z 


“NN 


rd 
ra 


z 


-., 


1 


? 
I 


1 


s dofendiints to elicit, thes’ things by eros8- Digombiur’s ‘heirs. “ 
` exam 
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> “self given on oath during the trial of the: 


* causer in | Whigh he said that the. two' arias 


were ‘re-transferred’ to him by Mussamtut, 
.Rohoman Kocer th Kariick 1278 ; secondly, 
` 'the statément of his pleader, not ons oath, 
eifat the re- -transfer took place.a for hight 
' “before the pliint was filed’; and” thirdly, ‘a 

petition filed in “this, suit on’ 19th: April 
1866, by Mussamut Rohoman Kooer (not # 
party thereto) by which she disclaimed all 


right to the property on the gr ound that she |, 


had received back her purchaso-money. 
_Obviously,, neither this petition,’ nor the 
pleader’s statement is admissible as* evidence. 
of the reconveyance as against the defendants 
“iù this „guit; and therefore, ‘the _plaiatiff’s 


N testimony alone is’ all the evidence bearing 


on this point which we can rightly consider. 
It must be confessed that this is, exceedingly 
“unsatisfuetor y. All the plaintiff Says is, that” 
the re-transfer was made in Kartick, and ag 
the last day of Kartick in thats year. was the 
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the ground, equally: muh the plea \of limita- 

tion, As there are no! ‘other. objections , by 
way of bar tó the ‘suits ‘presented to us and 


persisted upon, this conclusion“ disposés of 


all the appeals which do not rgise a defence - ' 


on the sient of Bal Kooer’ 8 alignation. 
This i is the case with appeals: 320 and 3215 
331 and 332, 837 and 338% 359 and: 360 : 


these epbenls must, theréfore, Ba dismissed 


wail ponia : N ' 
f y 

‘The appellants i in 328 and 329 say that 
oe predecessors in title.. bought from „Bal 
Kooer under circumstances which are suffi- 
cient to protect them in their possession. “It 
that Bal Kooer: had borrowed 
money'on the security: of a zuri i-peshgee 


appears 


lease of ‘the land, reciting in ‘the lege ` that ~~ 
the money was required for the purpose of 
The - 


paying the Government 
creditor after wanda bióught a st, digainst 
the lady to recover his money and obtained 


reyenne, 


[Vol vin. i 


4th November, it is consistent with his state- a‘decrée. A sale took place-in executiog of 


ment that the re-trausfer should have occur- |“ his decree, and at ‘ilat sale the appellant’s 
red à whole week after the filing of the suit. ’ predecessors bought, It%is now argued that 
” Also the plaintif., does not mention tha forh the recitals in the “aur-i-peshgee’ lease, the` 


` in which: the ragraņsfer was ‘effected, viz, decree, ‘and th8 execution’ sale proceedings 


Whether by a written dogument or öy. parol | are facts. which go 80 far as to prove a bind- 
agreement, If it ‘was in the former shape, | ineNnecessity for the aliesigtion, ~ or ate least 
the document itself is the primary évidence| show a reasonable justifications for a pre- 
. of pen ee ought to be accounted for be- sumption on’ ‘the part ‘of the purchaser that 
fore-we Muld receive the, Plaintif? - parol there eee a necessity, , and therefore 


© 
wersion :of®it. However, it lay upon the | are gufficient to gite him a ‘goad title against 


abion of the plaintift. “As they pag the/cteditor, did not k Da 'the ‘basis of the 
osen to do*so, w8 must take the | auir-i i-peshgee transaction : that‘ indeed , he, .* 
plaintiff's testimony for as mùch as it -is | gia not sue at all until, for some’ reas nor 


not 


` worth, and meagre ts 7 is, it cbrttinly another, hê had lost the epower of, availiug 
oo affords’ some evidence i in support of ‘the re; 


‘| himself of tlie zur-i i-peshgee scourity, ‘and 


- „conveyance having been made- ‘by Musis- then ‘he brought his action against - Bal 


ta 


‘mat Rehothan Kooer a. alleged i in-the- plaint: Kooer * persoitlty on her simple money 


On thé other Linde tlfere i is notia tittle of | debt to hym. The decree: which he obtained ‘ 
videne" of any: sort to’ rebut ibo Under in that sui eould nots and did not in®the 


these cireumstances, I think ` this’ eit mën- least. touch Digganbut’s, estátë, but therely 
ordered Bal ‘Kober’ to pey: ` hor deb? ;; -and 


e + 


tioned objection ` “Of the Zappsllanls falls to 


ae 


However, we learn that » 


$ 


a 
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the ‘sale’ iy exacitions which’ followed thereon ‘of thé person paying the money for the 


was merely a.sale of the. Nady’ s rights. and 


interests in“ the- property. Tt As, therefore, 
élear that the wholé foundation of the áp- 
z pellant’s argent disappears, agd we- are 
fot called pow “to say whether’ the, recitals: 
in the zur-i -peshgee could in any case have 
been taken as evadence, öf necessity agninst 
- the claims of the heirs. The appéals 328 
and 329 must be dismissed with costs. 
_ The appallen in’\Nos. 368 ahd 369 ob- 
jected thatthe Lower ‘Court was, wrong 
in holding that thesale by Bal Kooer upon 
which their title depended was tiot justified 
by necessity; ‘They, relied upon the recitals 
in the bynamahfrom Bal Kooer, dated the 


rewenue, with the purghaser from whom 
‘they claim or “any one acting on, his behalf, 
So' thavin truth the challas” sought to be 
used here’ stand altogether uncònnėcted 
withÑl í transaction of the purchise, ande: ‘ 
cannot give the least clue to its churacter. 
I think, therefore; that they are inadmis- 
sible. It results, then, that the” appellants 
in thesé cases havé no evidence upon which 


Iy . + “yy p 
| to base their arguments, and that these ap- 


peals must be dismissed with costs. ->s 
In -appeal ‘No. 350, Deo Coomar, and 
in that of No. 353, Shéo Gobind and 
Ajnasce coeplalt that the Lower Court has, 


without’ Sufficient ‘evidence, found a certain 


25th Deeember 1844, which- the Lower -Court.| specified alieiiation of Bal Kooer’s to have 


- refused to admit as evidence on the ground 
that it was not proved. They also desired 
permissiori of ‘this Court “to put in as, évi- 
‘dence.of the' necessity ` of the ' sale certain 


Collectorate çhallans; which-had been omit 


ted” to -be teñdered in the Court below, ‘and® been, comniented upon. 


been justified by, “necessity. The evidence 
bearing on the point consists of recitals in 
‘the deed of sale which the purchaser obtain- 
ed from Bal. Kooer, 
challans similar to. those ‘which have just- 
The recitals state 


and , ‘also Colleétor’ s 


which pur potted 4 to ecknoWwledge the receipt |. that the proper ty covered ` by the deed was 


of Goveriment revenue in December 1844, 


sold to discharge a lien upon it created by 


-in respect of the „portion ofe the Propetty Bal Koòer in favor of a hira person by a 


held by ‘the -appellants. 


I see \no reason | certain zur-i-peshges lease, but’ they donot 


for , saying that’ othe ‘first Court erredg i in | mention any thing‘io the -shape of justifica- 


rejecting sthe. bynamah ; 


ie and™ as _to- they tion for the imposition of this lien. 


If, theres.” 


‘challans, it is ‘clear that they Speak, to foré, the recitals of 


nothing’ - but 


‘the ven@pr can be | 
thé'e actual | receipg > of ethe | appealed to by the vendee as evid of the. 


money on aggount of revenue, the person necessity for. the sale or of his, tte voridést, 
which paid it; and the, ‘estate, for whieh, it bBnest belief in its existence, which possibly 
was paid, Bat inagmuch as the Collect |. mi “may : Be questioned, ‘still in this insfance: the 
asa matter, ‘of duty, ` rdbsived withoit ques- Yeeitals do not gf far enough, and iGtPath 
tion Money” tendered on account of Govern- | amount to poe in the appellant's. favor. 
ment revenue, when due, from, any “hand The zur-i- neshgedease itself is not proved. 
whatever, and from as many hands simultane-- Then the challan¥, for the. reasons already 
ougly as ch dose to offgr themselves, the mere mentioned, are valueless ; 3 and 80 it seems to 
me “the appellants are tight in Zoʻtending 
that the decision of tlk Lower Court on this 


factum of receipt can. affagy no evidençè of 
the cause which a to etie payment. Aad 
in this particolar ‘instance, ‘the*,appellants point ïs without any evidence to sApport it. 
-do not by “any evidence igentify thg name j Tue appeals Nos, 350 and 353 must, theréfore, 
“aie ás mentioned in theechallans as that be decreed generally, with. costs, It Seems, 
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“however, to be admitted: that the, ‘appellants I «would aie: appeals 355qand 356 
` had ngmed § in their petitions of appeal vo’ “coordingly. Coyle ae 


t 
s; 


“persons, DIZ Hamanund and Rama Pershad,’ 
as respondents, who were not parties to el T'agree, for the: ‘réasons before given; as. „to f 
“o suit in the Court, and who have not been | the right acoruing to Raj ‘Coomar from the 
em@de parties since the trial. "These nghħinal“ death of Bal Coontar, that the ‘cause of ‘ac- 
respondents: haye ‘appeared in - obedience tion arose then, 11th November 1858, and 
, to notice given by” the appellants, but ‘they the suit is- admittedly within, twelve years of 
appear under, prote&t and ask for their costs, that’ date. ` re fae gee y adii 
--+ I'think that they are entitled to ‘their costs; |.- ek 7 as Po eat S 
and also that’ the appeal record should be As to Deo Coomar’s having no title -when ` 
. amended by striking out their names there- 'he brought the suit, owing. to his’ ‘Having i 
i from. a8 oe _ + f stated that he had conveyed half, 2 annas, of ` 
or E a ai 7 7 on ‘| the jummas to “Sheo “Gobind, and ‘half, 2 
“Bayley, JI concur in the decision ò of | annas, to Mussamut Rohoman, we have ‘at 
these sixteen Regular appeals i in the manner least his oath to the fact of reconveyance 
- set, for th, by Mr. Justice Phen ` That is, to from the latter. “Í think this evidence might 
ot SY; of think the ikrar: cannot; affect: the |.be ordinarily insufficient to prove this re- `~ 
‘case against the alienees, for Bal. Kooer conveyance, especially as-the deed i is not put 
< “made that deed when she really had nothing | id. But here, there isat least that deposi- 
z „t6 pass to Raj Coomar and ”Ghùseetun. ‘7 | tion on oath on one side and nothing what- ~ 
F do not ‘think she could declare -who were ever on the other. J, in concurrence,’ then, 
her heirs ng she ddes in that ikrar,: till| with” Mr. Justice Phear, would dismiss 
“they: becaino so legally by hêr death., She sppeals 320, 321,381, 382, 337, 338, 359, 


might ‘survive one or both of” them, | of: and 360. soen e 7 


_ various other contingencies might ~’ arise. ; E ma E 
~ In respect. ‘to Qe real property ‘becoming As to 328 aad 329, I think bia the re- 
a Bal ‘Kooer’s as woman's property . ‘and so citals in” the zur-i- -peshgee . ’ would not of 
” passing under Mitackshara Law to the heirs thesgselves , alone. be ` ‘sufficient evidenge of 
_. + ofthe, , woman ‘and not reverting ‘to the legal necessity. . Bat this” does not arise, 
i, - husband's peirs, I ‘think that ‘the widow | for, what`was sold was. merely rights and -~ 
Fai takes theNdeal estate only ‘as part” of her |intefests fer a person’s money liability: . ; ° 


. deceased’ hifsband, for her life; and while , oe e aad e.. A aee 


1? 


N 


wis one, she’ can make alienations: under, 8 tö 868 and 369,'the only evidence of 

legal ecessity, still on the thei, ‘such pro, Co lectorat, would mgrely shew that a cer- ` 

= perty does; not gd like Peculium” to the:| inin person paid certain Government rev- a 

woman’s heirs, but to the heirs of“ ‘the. enue die ‘on‘-account, of- an certain mehal. 

z husband from whom Alone the woman *de- But legal tecessity and erquiry into it must 
ae tived it. ` . x Nae Tajbe better shewn than by such! Pe i 


i $ - hey ER U 
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There iXto reason o% evidence fo support a fee RAcur in "Ihs judginent of 


_ Juséice' Phea® į dn ‘the whole’ sixteen 
the sal tin execution ‘in fraud; or, ‘that " @ ae aes 


“ 


~~ 


mi the contention ‘that Re} Cosmar objected to 


cases. J es ee ae 
'  Ghuseetun had any right in ‘the ‘property:|- 2 a tee” ee ee AI A ar i 
after his eale of it tò Raj Coomar. Melee y ers accordingly. oe bn . 
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i CIVIL CIRCULAR ORDERS OF THE HIQH COURT. k 
CIRCULAR No. 17 Working of the Stamp Law to be 
g sy watched. ee 


Nil-Criminal Circular No. 4 was issued by 


mistake ag Civil Circular No. 17. 
Pa 
e 


Intrease in the Salaries of Peons. 


CIRCULAR Nov 18. 


From the Registrar of the High Court of 


Judicature at’ Fort ‘William in Bengal, 
to alt Civil Judges, dated Calcutta, the 
28/4 June 1867. 


(Civil Side.) 


e 
Present : 


°, The Hon’ble G. Loch, Judge. è 
I am desired by #he Court to forward, for 


“Tam directed toac- your information and 


knowledge the receipt of 
your letter No, 213, dated 
24th April last, and in 
reply to state that the 
Lientenaut-Governor au- 
thoriæs an increag to 
the salaries of. the Peons, 
in both tho Ci®il and Re- 
venue Departments, and 
of the Nazirs of the Civil 
Courts, to the extent 1%- 
commended by the 
Hon'ble Judges. 


guidagce, copy of an 
extract, aSqper mar- 
giu, from a letter No. 
2247 of the 12tly in- 
stant, from the Ju- 
ni@ Secretary to the 
Government of Ben- 
gal, nuthozing ® in- 
crgase in the salaries 


of the Peons ia the} 


i 


Civil Department, and of the Nazirs of the 
Civil Courts, This increase will, in “the 
case of the former, cofamence frome the Ist 
July, when Peons of the first grade will 
draw Rs. 7 per mouth, and those of the 
` second grado, Rse 6 per month, the addi- 
tional charge being met from the Fee 
Fund, Pal 

%. You willbe fddressed on the subject 
of the sanctioned increase %f the allowances 
of Nazirs, when fhe Court has determited 
in ghich Districts that increase shall be 
given. ae ’ 


CIRCULAR No. 19. 


From the Officiating’ Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil Judges, dated 
Caleutta, the 8th July 1867. 


(Civil Side.) 


Present: 


The Hon’ble the Chief Justice, G. Loch, 
H. V. Bayley, L. S. Jackson, and 
A. G. Macpherson, Judges. 

Tue High Court directs all Judges to 
watch the working of the Stamp Laws, and 
especially of the recent Act XXVI of 1867, 
and to pay particular attention to the proce- 


dure followed by their Subordinates with - 
regard to it. : 


Return and destruction of records of 
Lower Courts calledgup in appeal 
before Act VIIX of 12859. ° 


CIRCULAR No 20. 


From the Officiating Regisigar of the 
High Court of Judicature Aot Wil- 
liam in Bengal, to all Civi Judges (nr 


° the Lower Provinces, dated Calcutta, the 
18th July 1867. ° 
rT 


“(Civil Side). ° 
å wl resent: 

The Hon’ble SiP B. Peacock, Kt, Chief 
Justice, and ‘the ,.Hoble~ G. Loch, 
L. °S. ‘Tackson, ayd A. G. Macpherson, 
Judges. ee ee 


e E 
Tar Court, having experiented much 
incouvenieneo from the retention of the 


» 
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Bi = 
records.of the ae Courds called up in | Directions regarding the drawing up 
O 


appeal prior the promulgation of Act 
VIII of 1859, have resolved to return such 
records¢o the Zillah Courts to which they 
belong. 


2. All Zillah Judges are requested, 
immediately on such records reaching their 
office, to cause a notice to be hung upyin 
their own Court-houses and in those of the 
subordinate Courts of the district, contain- 
ing a list of the number and vames of the 
parties to the cases,with which they are 
connected, and notifying to the parties con- 
cerned that, unless they apply within three 


months from the date of such notice for the’ 


return of any documents or exhibits, &c. 
that they may have filed in their cases, ap- 
plications for thereturn of such documents 
or exhibits &c. will not be attended to 
afterwards, as the records will be de- 
stroyed. . 

3.. The Judges will thev, after the ex- 
piry of the time allowed for the presentation 
of applications for the return of such docu- 
ments or exhibits, &e, proceed to destroy 
ihe records or parts of them in accordance 
with the existing rules. 





Exemption of Syud Humayoon Xuddi 
Mahomed Ali Mirza from personal 
attendance in the Civil Courts. 


CIRCULAR No. 21. 
x 
From the Officiating Registrar of the High 


Court of Judicature at Fort William 
in Bengal, to the Civil Authorities in the 


Lower Pfovinces, dated Calcutta, the 
18¢h Ji 1867. 


(Civil Side), è 
Present: . 


khe Hon’ble G. Loch, Judge. 


I am desired to inform veu that the Gev- 

* Vide Government ernment of Bengal* 
letter No. 4173, date¥ has been pleased to 
6h July 1867, exempt Syud Huma- 
yoon Kudd® Mahomed Ali Mirza, the *thtrd 
son of the Nawab Nazim, of Moorshedabad, 
from personal attendafce in the Civil Courts 
under thé :provisiuns of Section 22 Act 
VIII of 1859. 


of decrees. ° 


\ 
CIRCULAR No.! 22.. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, t all Ciwil Judges,*Lower and 
Extra Regulation Provinces, dated 
Calcutta, the 19th July 1867. 

e 


(Civil Side). © 
e . 
Present : 


The Hon’ble Sir B. Peacock, Kt, Chief 
Justice, and the Hon’ble G. Loch, 
L. S. Jackson, and A. G. Macpherson, 
Judges. 


Tue attention of the Zillah and other 
subordinata Courts is directed to the neces- 
sity of strict adherence to the provisions of 
the Civil Procedure Code in Grawisg up 
their decrees, 


2. It has frequently come under the 
observation of the High Court of Judica- 


„ture that the decrees of the Mofussil Courts 


are very far from “specifying clearly the 
relief granted, or other determination of the 
Suit,” as prescribed in the 189th Section of 
the Code. è 


3. Very frequently the Court is found 
to have ordered “ that the suit be decreed 
in favor of the Plaintiff with costs and in- 
terest,” or ‘that the plaintiff obtain pos- 
sessgjon of the property mentioned in the 
plaint,” while the commescement of* the 
decree, instead ofecontaining (is directed) 
the particulars of the claim as stated in 
the registe,of the suit, gontains merely a 
vague description of the nature of the 
claims such as “a claim for possession of 
lakheraj land with wasilat,” &c. 


7. And unfortunately the plaint itself 

Clauses’3, 4, and 5 1n many cases is not 
Section 25 Act VIII of as explicit as theglaw 
1859. requires itto be, and 
thus it is ogcasionally necessary to look at 
the evidence or at the written statements 
in order ta ascertain precisely Maat was the 
subject-matter of the st. a 


5. Itis dotitless for this reason that” 


the inferipr Courts when ealled upon to 
execute degrees, are in tie habit of reser- 


ring to the’ records of the original guits, 
$ a 
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and for this purpose the records are sent 
backwards and forwards, tọ the great detri- 
ment of the papèrs, and to the serious in- 
conveniente of the Appellate Court. 


6. The High Court, therefore, desires 
to impress upon the Lower Civil Courts 
generally the necessity of drawing up their 
decrees in such a manner that, in order to 
the understanding and execution of them, 
it may not be necessary to refer to any 
other document or pape whatever. 


7. <Attentivg’study of the Sections 190. 
to 197 of the Code will, in most cases, 
supply the Judges with the precise direction 
required in framing their decrees ; and even 
where the case does not seem to be express-" 
ly provided for, the principles there given 
will apply. : 


8. Accuracy in this respect would be 
very materially promoted if the parties 
to the suit, and more especially their plead- 
ers, would attend to the preparation of the 
decrees before they are finally recorded, and 
see that¢hey contain all requisite particu- 
lars, amd also that they do not go beyond 
the judgment, 


9, Errors and omissions may be detected 
by the paréies interested, which escape the 
observation of the officers and even of the 
Court, and it is obviously better that such 
imperfections should be corrected before, 
signature of the decree than upon applica- 
tion of weeks, montis, or y ears afterwards, 


10. For this reason the Court thinks fit 
to order and direct that, after the promulga- 
tion of these rules, the pleaders on both 
sides shall be required to affix their signa- 
tures’to the decrees’ of the Mofussil Cofirts, 
before they are signed: bye the Judges, and 
that where any pleader shall not have signed 
the decree, the cauge of his fuiljpg ore re- 
fusing to sign shall be certified on the 
decree. s : 


11. The High Court will expect épat 
each subordinate and, Zillah qudge will 
read and explain this order to the pleaders 
of hẹ Court and to the Ministerial officers 
concerned, and the decrees hereafter emanat- 
ing from those Cturts will be scrutinized, 
and all instayces of inattention to the law 
will be adtuately gioticed, while, on the 
other hand, a careful and intelligent mode of 
drawing up decrees will be®lĝoked upon as 
a circumstance indfating very plgialy. .the- 

eflieioncy of the Court so distingyished. 
: ° oa : : 


REPORTER. Circulars. 3 


Costs (in respect of pleaders’ fees) 


in Miscellaneous dases.: 
° CIRCULAR ORDER,No. 2% 


From the Officiating -Regtstrar of the High 
Caurt of Judicature at Fort William in, 
Bengal, to all Civil Judges, dated Cal- 
cutta, the 29th July 1967. 


(Civil Side.) 
Present: 


The Hon'ble the Chief Justice, and the Hon’- 
ble G. Loch, H. V. Bayley, L. S. Jackson, 
and A. G. Macpherson, Judges. 


Tue High Court, observing in many Mis- 
cellaneous Appeals that the subordinate 
Courts have not awarded sata in respect of 
pleaders’ fees in accordance with rule 8th 
laid down in the General rules* made by 


* Vide C. 0. No. 22, - the High Court in pur- 
dated 13th June 1866, suance of Section 37 
aad O o: No. 28, dated ActXX of 1865, and 

ba a published in*each issue 


of the Calcutta Gazette of July 1866, ot 
that the fees, if awarded, have not been 
stated in the final order of the Court, calls 
the attention of all subordinate Zes to” 
the rule in question, and directs that, except 
in cages where it may be ordered that each 
sparty shall pay his own costs, a spêcifsesum 
be awarded as payable on account of the 
adversary’s ple@ler# fee; and that the 
award of such sum be distinctly recorded 
atthe foot of the order, with, the other 
costs, if. any, incgrred eby thè parties re- 


a 


spectively. 


r 
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Cancels Civi] Circular Order No. 20 festival Jummo Ashtdmi were to 


of isd7 as Unconsistent with exist- be obsérved in the Civil Courts this 


ing Stamp Lew and a recent rul- year, changing those days from 
ing of the High Court cite. 2and and 23rd August to 23rd and 
(J 
° ° E 24th idem. . sa 
CIRCULAR No. 24. 
, è : . —____ 
From the Registrar of the High Court of Sais 


Judicature at Fort "William in Bengal, 
Quarterly, and not monthly, Civil 


to (ie Civil Authorities, Lower and Extra 
Statements to be submitted to 


Regulation Provinces, dated Caleutta,| . 
High Court. 


the 7th August 1867. 


(Civil Side.) CIRCULAR No. 26. 


° From the Registrar of the High Court of 
° Present: . , 
, Judicature at Fort William in Bengal, 
to all Judges of Districts, dated Calcutta, 


the 11th September 1867. - 


The Hon’ble G. Loch, H. V. Bayley, 
e 
L. S. Jackson, and A. G. Macpherson, Judges. 


Tun Civil Cireular Order of the Iate (Civil Side). 


Sudder Court No.@20 of 1847 is hereby : ; 
Present è 
cancelled, being inconsistent with the oxist- ; 


ing Stamp Law, and the recent euling of | The Hon’ble Sir Barnes Pocock, Kt, Chief 
the Court in the suse of Sato Bhama Desi, Justice, and the Hon’ble G. Loch, 
plaintiff, versus Jamiradjn Khan, defend-| H. V. Bayley, L. S. Jackson, and 
ant, 21st December +1865, published in A. G. Macpherson, Judges. ° | . 


ė e 
IV Weekly Reporter, Small Cause Court è 
: e TÈ High Court are pleased fo direct, im 


© $ e 
References, page 12. 


e modification of the dustructions contained i in 


ef 

a eS ‘Circular Order No. 32, e dated 31st Bfeust 
` CIRCULAR ORDER No. 25, Io (No. 10t prng series), that the 
j 7 statements of Civil business now submitted 


aes Caltutia, us 17th August 1867. by the Judges monthly be $n future submit- 
Simply altered the da$¢ on which the ted guarterly, on or before the 5th of the 
holidays on aevowhit of the Hindoo month following. 


e -9 e D - 
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er J 


wa 


2. It is nobintended by these orders to : (Civil Side).+ 


supersede the submission of monthly -staje- t 


ments by the „subordinate Judges to the 


Present: ° 


Jude t te The Principal Sudder i 
p u ge as 0 presen e rime1pa uader The,Hon’ble G. Loch, dudge. 


“Armeens, Sudder Ameeus, and Moodsiffs 


will submit, as bitherto, their statements Iam directed by the Court to request 


. : : & . . 
every month to the’ Zillah Judge, and the you to furnish the informatiqn required in 


o f e Bet toot 
Court expect that the Judges will carefully the annexed tabular form. The information 


examine those statements and satisfy them- it is presumed, can besupplied without, diffi- 

















selves that the business of the subordinafe | Culty :— 
e 
Courts is transacted with due despatch as 
è AS AoE S $ 
well as with method, and with personal 3 TE 
. 3 Gs] 3 
bà n 
attention to the cases as they come before ea es . 
: a be. 
. them in execution as well as before decree. #8 2 3 be 
: ‘ABS EE 
REaN 
Ads . 
252% 
PEER 
Calls for information in tabular form | , S ae a ° 
o8RS 
Ài i BE. Sa 
regarding Moonsifi’s chowkees in 5 55 33 Py 
: SAS 
Assam and Ghota Nagpore. E = 
Se. 
? `~ = | 232 ° 
- = sag 
CIRCULAR No. 27. - JE 
Cupe . 
22% ° 
Eag 4 e ° 
From the Registrar of the High Court of 4 828 
é ps A n @ ° 
evudicaturg at Fort William in Bengal, & ; 
Z ° 
` sinia 2 e ray 
to the Judicial Commissioners of Assam 2 
bd A = 
. © o 
at Chota Nagpoye, dated Calcutta, 11th ə Se e 
& 6 4 
A A 
September 1867. © e 
e @ . 
‘ 3 a 
e 
. ç `A 
ce e. a$ hd r 
z ° te ` 
er? r i g e > 
-`~ ; a e 
* e 
. . s e 
s e e 
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\ra jpoaiticdtion of previous Circular 
jaune instructions as to mode of 
levying ealapane for tthe service 

és and execution of Civil. process by 

. 


$ prons under Act V. (B. C.) of 1863. 


CIRCULAR No. 31. 
e a 


From the Registrar of the High Court of 
~ e 
Judicature at Fort William in Bengal, 
to all Civil Judges, Lower Provinces, 


date Calcutta, the 25th September 1867, 
° (Civil Side.) 


Present : 


The Hen’ble G, Loch, H. V. Bayley, 
L. S. Jackson, and A. G. Macpherson, 
Judges. > 

\ . 
In modification of para. 3°of Circular 

Orde No. 19 A., dated the 26th® April 


1864, the Court are pleased, with the 


of 
° " — * Bengal,* to issue the 
Sgstruc- 
tions, *adapted with 
slight 
from the Rulesgssued by the Board of Re- 


ae : e 
sanction of tlfe Lieutenaut-Governor 


` 

* Yide Government let- 

ter No. 4767 T, dated 21st 

e &ugust 1867. e 
e ° 


following 


modification 


venue, aseto the mode of levying ¢ullubana 
Yor the service and execytipn of Civil process 
by peons appointed @nder Ach V. (B. C.) 
of 1ge2 


The following fees are to be levied for the 
servico of each proĉgss, besides charges for 
boat-hire} ferries, postage, &c., which are 
to be paid separately as provided in Section 


4 below. i a 


1. Ifthe distance of: the place of service 
* or execution from the 


Court whence the 


Levy of Fees. 


process is issued, calculated, not as the crow 
flies, but by the road the peon must travel, 
does not exceed twelve miles—eight annas, 
If the said distance exceeds twelve milea— 


one rupee. 


2. As many processes as possible are to 
be entrusted to one peon. For every addi- 
tional process after the first, isswed at the 
instance of the same party and in the same 
case and carried by ONE peon over ONE 
road, the fee is to be one-fourth of the rates 
above speoified. In such cases the whole fees 
levied for all the processes so carriod for one 
party are to be charged for the purpose of 
fixing costa in equal shares; upon all the 


pi 
processes so carried. °. e 


°3. Ifa peon is detuned at. the place of 
service for horë than one day at Re request 
of the person*at whose instance the process 
was issued or of his wgent, such person or 
‘agent must pay, then and there,’ denitinge 
at the rate of five @nnas 4 day. Unless this 


demurrage be paid, the peon must not wait. 
- d LN 
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4. - All sums, except those referred: to 

, e@. 

Additional Charges. 
‘ * | 11th May* 1866, No. 


18, levied under the preceding Rules, age 


e 
to be credited to the Government to form the | 


fund prescribed in Séctiop 9 of the Act. ` 
4 . 


5. In addition to these fees, the actual 
charge: which must be, incurred if it is ne- 
cessary to employ boats or cross ferries, is 


“tobe levied from and paid by the person at 


. whose instance the process is issued, before 


issue of the process, to the peon who carries 


the process. 





Prescribes form, to be submitted 


quarterly, of all grants of probate 


and letters of administration made 


under Part XXXI Act X of 1865. 


S CIRCULAR No: 32. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
1$ cll District Judges, dated Calcutta, 


the 28th September 186%. 
e 


-@ 


. eo 
$ (Civil Side.) 
. e 
Present: E oe 


wa 


The Hon'ble sir Barnes Peacock, Kte ‘Chief, 


Justice, and the “Hon'ble G. _ Loch, 
nen pee 
` œ See 5 W. R., Civil Circulars, p. $0 -o 


ain Circular Order of 





. e 
H. V. Bayley, L. S, dgckson,, andy 


_A. G. Macpherson, Judges.” 


Tar Court direct that a quarterly retura 
in the annexed form ¢contemporancogs witte 
ore 2 s e S 
the quarterly Civil returns) be made by all 
. . e 
DistrictJudges to the High Gourt, of all - - 
grants of pröbate and fetters ° of adminis- 
tration made in accordance with me pier: 
sions of ‘Part XXXI Act he of 1865. The 


return should contain the ñ name and eae: 


tion of the deona person ang ®of the ` 


persons who have been granted letters of 
e 


administration, and in probate cases of all 


the executors named in the Will. 
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"The H8nble G. Loch, H. V. Bayley: 


e e e 
Circulates Rules relating to the cus- 
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Calls for roll shewing particulars f e «Civil Side}? 


\regarding* gra of the Judge's | e Circulated for the information ei guid- 
Courts P ance of the Civil Authoriti8s in the” Lower 
, CIRCULAR No. 83. Provinces. e.” 
$ Russ ° 


e e 
Fr rom thd Registrar of the High Court of | ° 
Relating to the custody and preservation 
of Mills. 


Judicature at Fort William in Bengal, to 
ait Civil ges, dated Calcutta, the 29th 





Norbe 1867. 1. All original Wills presented to a 





District Judge in accordance 'with the pro- 


e .  - (Civil Side.) 


1 visions of Section 244, and Probate or Let- 
Deseni: ters of Administration of which have been 
granted under Sections 254 and 255, Act X 
of 1865, shall bə committed to the care of 
L. $. Jackson, and A. G. Macphorsod§ the Head Clerk or Chief Ministerial Officer 
Wddges. 


- of the Judge’s Court, who shall be respons- 


: - : ible for their safe custody. 
In continuation of this Court’s Circular 


2. The said Officer shall, on the receipt 


of each original Will, cause a copy of the 





No, 18 ofthe 28th June last, I am directed to 


. . 1 
a a you, wilh-be good-enough toyubiityat same to be carefully entered in a, Register 





your egpliest convenience, a roll showing the į to be kept for that purpose, and shall also 


cause to be prepared an alphabetical index, 


name and @e of the Nazir of your deat 
e in which the name of Me testator, &e. end 


the date of his appointment to "that office, 
° the number and page of the eRegister in 
and thé lengthef his service as Nazfr, to-| —. pane 
n , ‘ which a copy of the Will is entered, shall be 
gether with your opinion as to his qualifica- | ...o-ded in the annexed form ae 
tions for holding ‘the office of Nazir. 
` j l s 
a ` Name of | Residance, | No. and year > 
Testator. . &e. of Register.’ le © 








tody and ae een ka Wilis. . O e 
3. The original Wills shall be deposited - 


in a fire-proof safe, Which shall be kept in 
From the Registrar of the High Court of (ethe offite room of the Head Cterk, or other 
Judicature ateFort, William, in Bengal, | Officer aforesaid, ¢@ whom the safe custody 


° dated 4 Culeutta, the ard Deaenber 1867, | of the Wills may have been entrusted, or’ in 


_ CIRCULAR No 34. 


14 Civil 
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some other safé, place in which the records 
of the Judge’s Court are ordinarily kept, 
. e 
` Relating to the Taretion of Wills. 

4, Every inspection of original Wills 
“or the Registers thereof, as well as applica- 
tions for copies of Wills, shall be made within 
the hours fixed by tho Judge, 
lished: by a notification posted in a cos- 
spicuous place in the Court, and shall be`sub- 


ject to the following conditions. ~ 


5, The inspection of an original Will 


shall be allowed only on the written.order of 


the Judge previously obtained, and shall take |, 


place in the presence of the Head Clerk, or 
* other Officer who may have charge of the 
same, and that officer shall be -responsible 
for the ‘Will not being taken out of-his-sight 
during such inspection, and also that no 


ernsures or alterations are made in it. -+ 


6. Application for a copy of an original 
win shall be submitted to the Judge, and 
sucl® copy shall only® be granted subject to 
the conditiows which attach to the inspection 
of original Wills, 





and pub-" 


7. The followings fees shalb be charged 


for the inspection of "Wills &o4— Es 
3 ° 


(i)—For the inspection of an original 
Will, 1 rupee., A 


e inn eg 
(ii.)—For the inspeetion of a copy sof a 


~ 
e 


Will inthe Register, 8 annas. 


e oT Me 
(iii.)—For copies, the same fee as for 


inspection, in addition to the spying 


-| charges, which shall be at the usual rate 


obtaining in the Civil Cotrts. 


-.8. A separate Register shall b€? Kept “for 
$- entry of all applications for copies or - 


inspection of Wills and Registers, in wi 


shall be recorded the names of the appli- 


-cants and the amount of fees paid by them 


in each case. ; ` 
79. The fees shall be at the disposal of 


Government, who shall assign remus 


neration as st shall think proper in each. case 


to _ the Officer entrusted with the custody of 


the Wills. e . 
: ¢ WE a 
= e f . 
. 
e eo £ 
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e °’ e e 
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RULES OF PRACTICE OF THE HIGH COURT.» 


a 





Rates of \Pructice adopted by* the ` High 
Court on lst June 1867 regarding the 
admission of d Reviews.* 

I. Tue existing rules relating to re- 
views of judgment fre hereby rescinded. 

IL.* Every Division Court shall sit one 
day, and, eif necessary, oftener,-in each 
month, toghear applications for review of 
its judgments. 


-~ TIT. Applications 
ment 


for review of judg- 
shall be presented to the Deputy 


_ Registrar, and shall set forth plainly and 


eoncis@ly the grounds on which a review 
is sought, and shall contain a ceriiicate by 
an Advocate or Vakeel of the Court similar, 
mutatis mutandis, to that prescribed in 
cases of Epecial appeal; when the applica- 
tion is not so certified, the Deputy Regiy 
trar shall not file the same, but return it to 
the parf that he may present it in open 
Court. a 


e 

IV. Every application for review shall 
be accompanied by a copy of the judgment 
or order gompfained of; and when the 
application proceeds on the ground of a 
discovery of new. matter or evidences ‘the 
documents, if any, relied upon, shall, if 
posible, be annexed to the application, and 
the nfme or names of the witness or ewit- 
emes to be examine®, if any, fogether with 
a declaration setting forth the circumstances 
under which such discovery, `has been 


made, 
. s 
eV. Whenever. m application for review 


is filed within the peried® of 90 days, the 
pee ene ae oe __ 3 id 


* Tiig 5 Weekly Repof€er, Rules of ®ractjce, pp. 3 
.° . 





a . 
ee 


Deputy Registrar shall cause a notice, of 
such application to be served on the Vakeel 
who nppeared for the opposite party. If 
two or more Vakeel& appeared, then such 
notice may be served on any one-of such 
Vakeels. l 


VI. After notice has been served, the 
application shall be set down for hearing 
at the next sitting for reviews of the Di- 
vision Court whose judgment the petition- 
er seeks to have reviewed; and the appli- 
cation shall be heard avd determined at such 
next sitting, unless, onthe motion of either 
party, the Court think fit to appoint a later 
day, or unless the Court shall otherwise 
order. 


VII. 
within 90 days, or the opposite party was 
not represented by a Vakeel at the hearing, 
or in any previous stage, of the appeal, or 
in any case in which the Deputy Registrar 
considers. that any special orders may be 
necessary, he shall take the orders of the 
Division Court as to the service of notice. 


When the application is not made* 


VIII. When the Judges forming the Di- 
vision Court which recorded the judgement 
are no longer sitting in the sme Divisi8n 
Court, the Deputy _ Registrar shall, aftes the 
service of notice, ‘submit the application to 
the senior of suth Judges, or to the gemain- 
ing Judge, if the senior shall have left the 
High Court oshal. not be present on the- 
appellate side of the, Court, in order to an 
arrangement being madefor the hearing of 
the applitation. = 


IX. Applicatiortse for review of the 


judgments of Division Courts, or of single 


2 


2 Rules of 
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Judges, whesg such Judgo, wor both the 
Judges forming the Division Court, have 
left the igh Court, shall be submitted, éu 
the first instante, to the Chief Justice, or | 
to the Judge whom he shall appoint to hear 
such applications. a: 
' o Po 
X. Where the application is for are- 
view: of the judgment of a single Judge, 
- the application shal be heard, and: may be 
granted, by that Judge; but in no’ other 
- case shalla review of the judgment ofa 
single Judge be granted, save on a hearing 
by at least two Judges. 


‘ XI. No review of the judgment of two 


or more absent Judges shall be granted, ex- | 


cept ona hearing by a greater number of 
Judges. 


- XII. Three clear days’ notice shall be 
given of each intended sitting of a Division 
Court for the purpose of hearing upplica- 
tions for review; aud the Court- shall sit 
From day to day till such applications have 
been concluded, unless the Court’shall other- 
wise ordem 


Ryles of Practic? adopted by the High 


Court om Sth August 1867 regarding the 
` admission of Appeals under, Section 15 


of the Letters Patent, 
° 


.¥. Apredts to the High Court under ||} 


Section 15 of the Letters Patent from tie 
Judgments of a Division’ Court on the” ap- 
pellate fde of the High Court, 
presented to the Deputy Registrar within 
thirty days after the date of the judgments 


appealed from, unless the Coħrt in its discre- 
tion on good cause shown shall grant further ' 


time, ° 
e 


IT. Such appeals Shall be written on 
stamp paper prescribed for plaints, 





shall be f 


II. The ‘petition of appeal shall be in 
the English language, und slfil contain the 
grounds of appeal numberdd seriatin, and 


shall be subscribed by an Advocate or 


Vakeel of the Court. 


_ IV.) Thé appellânt shall not bay requiftd, 
as in ordinary ‘appeals, to file with such péli- 
tion of appeal . a copy of te judgment ap- 
pealed from, i a -  &e: 


` V. Separate registers shall ve opened 


by the Deputy Registrar for the entry-of 


such appeals in the follotving forn? :— 
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* Inthe High Court of Judicature 
at Fort William in Bengal. 


\ Arpsan No. Vor 186. 
° Appeal 
No. er 186. 
q Appellant, 
versus o 
Respondent. 
To roe 
Ple@er for the 


: Tyke notie that an appeal has this 


day, uader Section 15 of the Letters ` 


Patent,e been filed on behalf ôf the 
above by Vakeel, 
fi®m {he judgment of 
the Division Cougs (Mr, Justice 
andy. Justice ~ ) to the 
Cout at large, anl that iP has been 
set down for hearing before the Court 
at large on 


Dated th® o day of 186. 
Signed and sealed by order of the 
i pitii Court, 
° 


Deputy Registrar. 


. e 
peared for the respondent in 


¢ 
|) ; 
N ‘ 2 
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VI. im- 
mediately 
after such 
an appeal is 
filed aud re- 
gistered, the 
“Deputy Re- 
egistrar shall 
prepare a 
notice of 
the appeal 
in the an- 
nexed 
form* for 
service on 
the respond- 
ent, and 
shall cause 
the nolice to 
be served on 
the Vakeel 
who ap- 
the appeal 


e 
e 
° 
o 
E . 
e 
e 
e 
e 
° 
e 
e 
e 





in which the judgment was given. If 
two or more® Vakeels shall ‘have appeared 
on behalf of the respondent, such notice may 
b@ served on any one of such eVakeels; 
but in any case in which tthe respondent 
may not have entered appearance in the 
appeal in which the judgement was given, 
thegnotice shall be served in the mode pro- 
vided by law for the service of a notice in 
ordinary nppenls, that is to say, through the 
Local Court from whose judgment the case 
shall have been origipally appealed. 


-VII. Such appeals shall he heard before 
a Division Court, which shall consist of at 
lenst three Judges other than the Judges 
of the Division Courts from whose judg- 
ments the appeals are preferred ; and the 
Deputy Registrar shall, as soon after 
such appeals are filed and registered as 
possible, submit the papers to the Chief 
Justice for the necessary orders for their 
hearing. : 


' a 
» $ . -° ` 
e. x > - 
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` RULINGS OF THE HIGH COURT IN CRIMINAL 


a 
. 
e 


CASES. 








e ; ar aa 
nag Y The Ist June 1867. 
S Preshħat: -> ai 
e 


The Hon'ble W. S. “Soton-Karr and F, A. 
. e ; ae 
Glover, Judges. 


Cuiminal Breach of Trust. — 
Queen wersus Banee Madhub Ghose. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Beerbhoom, on a 
charge of criminal breach of trust, 


Wherea Court Inspector improperly: delegated to a 
‘constable the custody &e. of Government monies Ctak- 
ing from him private security to save himself from loss 
in case of defgleation), and the constable dishonestly 
converted the money to his own use ‘although he after- 
wards restored it, the case was held to fall under Section 
408, and ngh Section 4099 of the’ Penal Code, and the 
sentence reduced from 10 year’s transportation and a 
fine of 500 mi : 


o ‘one year’s rigofous imprisonment 
without fine, i 


, ` 


s 

oe 
Seton*Karr, P—Tuxrn is no doubt that 
the prisone, who was ahead constable of 
the Beerbhoom Police, has been guilty of 
criminal breach of etrust under ome.or ther 
of Sections 405, 406, 408, or 409.. He Jas 
beag convictefl under the last Section. ° The 
‘guilt is proved from the evidence and from the 
prisoner’s ewn admission. The pleader® for 
‘eheeappellant very wis@ly confines hifnself to 
ah @rgumert in favor of, mitigation of the 
sentence. ` i 


On what. grouĝds the Sessions Judge 
thought fit tg sentence the prisoner to such 
a terrible punishmeng as 10 years’ transport- 


. atidh and a fine of. 500 rupegs, I am wholly 


at a loss to discover, . 


The prisoner was a cênstable drawing 10 
rupees æmọuth, and he had -berf entrusted 
by the Court Inspector, she main Witness 


„| suitably punished by -a sentence 


in “the case, with the keeping of mogies 
received on divers accounts as specificd, with 
the accounts relative to the same, and with 
the trausmission of ,the ‘monies, eilher to 
the Collectorate, or to tlee parties entitled to 
receive it. 


- This trust was delegated by the Court 
Inspector of his own authority and respo- 
sibility, withont the sanction of the ' Magis- 
trate and without his knowledge. 


OF course, it is not to be wondered at that, 
under the lax system thus improperly 
introduced, the money was embezzled on 
several occasions; and it seems that a sum 
of 1,000 rupees was unaccounted for, whereof 
nearly two-thirds were at once, on enquiry, 
made good. by the Court Inspector himself; 
and rather more than one-third by the pri- 
soner, 


The Judge very properly makes some 
severe remarks on this laxity ;he holds 
that the Court Inspector is unfit fur his 
appointment, but he then passes this extreme 
sentence. on the guilty but unfortunate 
prisoner, the constable, - ~ 


I am decidedly of ` opinion ‘that the 
offence'of which the prisoner has been found 
guilty under such circuMstances will bo 
of one 
year’s rigorous imprisonment wfhout any 
fine. 


Let the case go to a second Judge. 

Glover, J.—I concur with Yr. Justice 
Seton-Karr in reducing the‘ «entence to 
ge year’s rigorous imprisonment. 


3 í . 
Bué I think thatthe prisoner ought not 
to have been convicted under Section #09 
of the Penal Code „at all. That Section, so 
far as regards the present case, applies to 
persons entrusted with dominion over pro- 
perty in the capacity of public servants, aud 
it appears to to me that,tite prisoner was not 
so entrusted. The Court Inspector was the 
pasty responsible for the money, antl he had 
no’ authority, as he himself admits, to 
delegate his power°t8 ethers, or to make any 
other public servant, whom he chode to make 
the depositary for the time being, responsible 
assuch, “ ys 


. - D 
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Indeed, fr om the Court Tiepector’ s evidence, 
it is clear that he did“ not look upon the 
head ganstablé as ‘employed in ‘a “pulslic 
capacity whén he entrusted - him ` witli-the 
Government monies, for he took private -se- 
curity from him to’ save himself from loss in 
case of defalcation. f le 


‘Tf, then, the prisoner was not entrusted} 
with the money.as a public servant, - Deon 
409 will pot apply. ‘ 


was entrusted ag a private individual with 
monies by the Court Inspector, which, in- 
„stead of paying into the Collectorate, he dis- 
honestly converted to his own use, although; 
he afterwards. restored them, and Section 408. 
would, therefore apply to his case, ‘the con- 
stable being employed by the Court Inspector. 
“to collect and pay over the money deposited’ 
in his hands, and being, for that purpose, his 
servant under á special trust. 


The limit-of punishment under that Section, 
is seven years’ imprisonment with fine ;-but,' 
taking she many ‘circumstances, of. èxtenua- 
tion in this case into consideration, I concur 


with my learned colleague that one_year’s,| - 


rigorous D Ron RN is a sufficient, punish- 
ment. .- Be 


Seton-Karr, FAI concur in holding that! 
the commitment should be under Section 408}, 
of the Penal Core, 


` 
© 





e 


e . 
The 8rd June 1867. 
Present: 


The -Hon'ble J. P. Norman, and. W. S. 
‘ @Seton-Kurr, Judges. ` 


-0 
"Transportation (in lieu .of Jmpri- yo 
e s - sonment), 


n Queen wersus, Gour Chunder Roy. 


Committed by the Magistrate, and tried by 
the , Officiating Séssions Judge_of- Jessére, 


on- a ‘charge of false evidence, Be. ee 


wert 
Under Section 59 of ae Penal Code, no sentence of 
visansditation for-a shorter period than 7 woe. “can be 


. passed on ‘any charge, - t : r 


_ Therefore, where a přisoner was convicted on separgte 
shateea: of giving false evidence i i a judicial Iwgeeeding 
under Section 193 and of forgery under Seètion 467, 
and sentenced to seven years? transportation for the first’ ¢ 
offence and afurther period of transportadion'for 3 "yan 


for. the secon® afence, she second mating was quashéd 
as illégal, Pii 


` Norman, Phin appellant ‘objects, 


` `] amongst other things, tht the Sessions 
. But there, is no doubt that the fee 


Judge was wrong in compfring, the Hard- 
writing of the signa®are of Degumber™ oy 
in the receipts with the signature as appear- 
ing in the kubala marked’ “A, inasmuch as 
that kubala was not an undispyted®. ‘and ad- 
mitted document.:-I may admit-that the 
Sessions Judge so descyibes A. eBut:L will, 
for the, moment, assume that he was wrong 
“that the sigaature -was not an iundigputed 
signature. Sed 


It will come to this that the comparison’ 
‘of hand-writing was only one outef: many 
proofs in which “the Sessions Judge bases: his 
conclusions, > 


The case has been most fully. and care- 
fully tried, and there is no grou&d for “ques-- 
tioning the correctness _of the Sessions 
Judge’ s finding. : 


Lae a 


® As regards the sentence, the’ prisoner hase 
‘been convicted on two ¢ rges, viz : one under 
‘Section 193 of the Indian Peng? Code, of 
giving. false evidence ina judicig! proceeding 
and one under ection 467 of he forgery of. 
a receipt$ for each of which offences he was 
liable to imprisénment for seven yéars. 


The Judge- has senfendd< him °to trans- 
portation for 10 yours, viz. sev@n years on 
the first charge,.and a further period of three 


i yon on the second charge. . 


` Àçcordiùg t to thé constriction which, 
been put upon Section 59 by several feci- 
siow8 of the-High Court—see 2. Weekly ` 


‘| Reporter, page 1; 5 Weekly Repoiter, oie e 


44, Criminal Rulings—the” c@rectnesg of 
which I do not qnestion, no sentence’ of 
transportation for a shorter period than 
seven years can be passe in any-case, -The 
words “in every cuse” in Section 59 have - 
been construed as “on gny-charge” of “ for 
anyoffence”” 3 tierefore the sentence of Aree 
fers’ transportation onthe second. bs 


in- ‘the præent case eaunot, stand. 


It appedrs? desirablé that ` gont@nees” in 


-eases Fi ke the - peesént ` should: be homoge- 


ne 


` of kidnapping Should only be awarded i in a case of the , 


e 
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neous. It would seem to be likely to lead to 
sore pydlic inconvenience if, by the force. of 
the 1 sentence, an@ not at the will of the Gov- 
_ ernment, a part of the gentence on a prisoner 
*‘must be worked out. at one place, "and the 
residue i in another. 


There axe nany cases when, prfsoners may 
be c8nyicted on two charges, ‘each ‘being of 


offences for ‘which theoffender is liable to” 


transportation when the magnitude of an 
offence may irgperatively call fora sé ytence 
of ggyen years’ transpgtation, but’ wiere a 
` further sentence of seven years’ on #he second 
offence would be too severe a punishment. 


In th@ pgesent ‘instance I would. quash 
the second sentence as illegal. As -the-two 
offences-in evhich the.prisouer has been con- 
victed are’ mixed. up together, I.do not 
think, ‘it. necessary to pass any sentence of |’ 
fm priSonnfeyt or substitution for-such illegal 
Sentence, : 


The peisoner will, ther ofore, be transpor ted, 
for seven years, instéäd of tew ` 5 


Seton-Karr, J.—I concur in the reduction 
of He sonnes as s proposed. - : 





AEE hey sete 
‘The 3rd June 1867, + © 
~ ~ Mesent: i 
The Hongblo F. A. Gloy& and ©. P- 
Hobhouse, Júäges. TE 
Ktanapping—Panishmont.. $ 
Giver a Mussamut Diodia 
tos e 


Committed by y, the Magisțate, and tried, by y 
Me Seasions Judge of oo ona char ge | 
of Hdnapping. `. ue eee 


Y ia i 
of maximum ‘sentence Sparta for- the offence | 


most aggravated nature, 
is : 

Glover, J.—No point of ‘law is raised in 
this appeal: The questiqn®was ote òf evi- 
deuce, and the Jurg- were left to decide whfose 
story was the true’one.® On tha? evidence, 
ithéy foynd the prisoner guilty, afd. there is 
no ground for interfering ovith their verdict. 


° a ‘ i” 
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But T think the senténce of seven years’ 
transportation too severe; ‘and, inder į ihe cir- 
cumstances, would reduce, ite tt five’ years’ 
rigorous imprisonment, S ie 





Eobhouse, J.— I concur. ‘I observe that 
imprisonment for seven years, convertiblé to 
transpor tation for alike period under Section 
59, is the maximum sentence which thé Iaw 
prescribes for the offence of kidnapping 
under Section 363. . 


-I would, hareto, hold that this maxi- 
mum sèntence should only be awarded ina 
case of the ‘most aggravated „nature of the 
kind conteniplated. 

à . ie Se . - t 

But here there are no circumstances of an 
aggravated nature disclosed ; buf, on the con- 
trary, there was some temptation to commit 
the offence offered by the carelessness of the 
child’s natural guardian, aid the offender was 
clearly not a hardened. criminal, for she at 
once and penitently admitted her guilt, 


ars . i si 
tat y 
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The 3rd June 1867. 


Present : 
° e 


The Hon’ble F. B. Kemp and-F. A. Glover, 
Judges. l 
Rioting with deadly weapons. 


Queen versus Moornt Mabton tnd others, 
E ; 


Comanitted by by the Mingistrate, and tried by 
the Sessions Yudge of Paina, on q charge: 


of being members: of an. ‘unlawful as-. 
sembly. Sa y 


2h, ~ = 
In a case of rioting witi? “Joadly weapons, the side 
fouad guilty of using them and causing grievous hurt 
are properly punishable fore s severely than the men of 


the other side. oe 


Glover, J.—Tue evidence in this ensé 
was fully laid before the Jury, They. were « 










` 
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told that a pérty in peaceable* possession of The 8rd June 1867. , ' 
lands, and attacked by others in force, would ° i . 


be justified in resisting, if they had no tife Present :* 


to‘apply for the protection of the authorites, 


and if they usedeno greater violence'than was-| The Hon’ble L. S. Jacksén, and C. P, . 7 
“necessary ; and. they were further told to | x : eo) . 
apply the evidence to ‘these points. - Thêëre. ea Hobhouse, Judge. ; e p’ 
can, be no doubt, we think, that this was, the A 3 


e| 


7 ` . -0 
proper way to put the case to the Jury. Witnesses (Summoning of). 


` Mr. Twidale for the Sohra people con- 
tends that, as the Jury- found both. sides 
guilty -of rioting, the Judge should have 
inflicted the same punishment. ` But the 
Sohra people were, in addition to the 
offence of rioting ‘with deadly weapons, ` 
` found guilty of using them and of causing 
grievous hurt, and were’ therefore properly. 
punished more- severely than the men of 
the other side. In any case, this would not 
be a point of law on which an appéal lies, 


Criminal Revisional J Srisdiction. i 


Revision of the prõeedings under SMiion . 
404 Code of Criminal Procedure. -` : 


. a 
Queen versus Meer Zakir”, Ally.. 


In the case of a charge of fn offence friable by the 
Court of: Session alone, the Magistrate is bound to 
summon the complainant's witnesses. 5 è °’ 3 

The petition is rejected. Jackson, J.—Iv appears to me that the 
ae . petitioner is entitled to a precept gizecting 
the Magistrate to pass orders on the petition 
dated 20th March, in which the petitioner 
prayed that his witness might be summoned. ! 

“The complaint Was laid on the 12th, and 
the day for hearing was the 20th? on which 
day the complainant’ made his further ip- 
plication, and the Magistrate might ‘thereon 
pore made an- order _under Section 262 

riminal Procedure Code, in satisfying him- 
self by the oath of complainant-that the . 
witnesses were material and would not ap- 
pear voluntarily. ee 1 

Instead of d8ing so, he remarked that the - 
‘complainant .was not prepared to prove his 
case, ee: n 

He does not say that he consifcred-the 
petitioner to have amduly delayal the appli- 
cation for a summons; and lodking at-the | 
circunistanges, I cannot sgy there was such 
. | delay.. I am, therefore, of opinion that. the 

i i - | ordergdismissing tlie complaint*should beget 

Queen versus Ram Kishen. i e] aside, and the Magistrate required to proceed. 
with the case. ; ie : 

Hobhouse, J.—The charge was in his e 
instance a charge of the offenceeof mischief 
by destroying a valuable security, to wit . 
au. ikrar under Section 477 Indian Penal 
Code. P . oO es, 

This is a charge of an offenee triable by 
the Court of Session alane. Sy, J 

Therefore, vader Section 186 of the 
Criminal Procedure Code,ehe Magistrate was 
bound to @ummon @omplainant’s witnesses, 
He refused¢a do so. ` MEO y 

‘Under these cprcumstances; I, concur in 
-the order my brother Jackson would pass. 

e 





The 3rd June 1867," 
Present: 


The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 


Abkarry Licenses. 


e Criminal RAMisional Jurisdiction. 


Reference under Section 434 Act XXV of 
1861, and. Circular Order No. 18, dated 
the 15th fuily 1863. 

e. 


e . i 

‘ ° e -X 
Under Section 43 Act XXI of 1856, only persons hold-* 

_ ing licenggs, and not their servants, are subject to the 
penalties specified in the Section. i 


. œ 

Jackson, J.—Ws think that the Sessions 
Judge is right in the wiew he has taken, and 
that under the 43rd Section Act XXI.of 
1856, onfy* persons holding licerfses, ‘and 
not their servants, are subject to the penalties 
specified in the -Secfion.: We, therefore, 
order thatthe conviction of the parties 
named be set aside, and that the fines, if 

* levied, be returned to them. i 


- and fabricated. R 
that of abetting the office’ of Chifidi Chura, | 





~ 


e 
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The 4th June 1867. 109, Indian Penat Code; and then. sentenced 
ye p > - ` under these Sectious to 3 months’ rigorous 
-è : Présent : ingprisonment. 


Roi The Hon'ble L, S. Jackson and 


C. P. Hobhouse, Judges. . > 
False Fividence—Abetmen t. 


-Quen ? versus Chundi Chat Nauth.\nd 
e 3 another,” 


Committed ` by® the’ Magistrate, and tried by 


the Sessions Judge of Mymensing, « on a 
ice ‘of False Evidence. E 


Where C falsely represented himself to be U, and the 
writer of g document signed by U, and T knowing that 
C was not @ and had not written such document, 
adduced C as U and as the writer of that document, 
HELD that J, preh: to hąye been convicted on a charge 
of abetting - +h le giving of false evidence, 


Hoabhouse, J.—In this case the evidence 
on record cřearly proves, and the assessors 
and’ the Judge below have found these facts, 
viz., that the prisoner, appellant, Chundi 
ee falsely represented himself to 
be Udoy Chand Nauth ; that’ so falsely re- 
presenting himself, he further falsely swore 
that he wrote a certain document, and that 
the prisorfer, Tarifat Beopari, kuowing that 
Chundi Churn was- not Udoy, and that 
Chunai Churn had not written the said docu- 
ment, adduced Chundi Churn’as Udoy Chang, 
and as the person who had- ritten the said 
document, e 

On the finding of-facts the Coutt below 
found Chung Churn guilty of intentionally 
giving false evidence in a Judicial proceeding, 
and found- Tarifat guilty of corruptly using as 
genuine evidence he knew to be falsegand 
under fhe -provisions of Section 293 and 
Section 198, Indian Penal Code, respectively, 
sentenced each of the prisoners to 3 months’ 

rigorous imprisonment. ° s 

The’ finding against ¢he prisoner Chundi 
Chgrn is godt in law and in fact, atl the 
sentences on béth the prisoners are appro- 
priate* and so with these sentences, antl in 
this finding, I would sot interfefe. *But the 
finéing on.“%he prisoner Tarifat is, in my |. 
judgment, incorrect in law. 

The word ‘evlencé” cannotein my judg- 
ment, be striined to include air. individual, 
and it cammot therefore be said that Tarifat 
usgd Chundi Churn ®orruptly as “ evidence 
true and genuine which ‘lee new to'be false 
Whe offence of Tarifat was 


and he ghguld have been found: Suilty of that 


offence ‘under Section 19% read with Section 


The Judge should amend the convittion ia 
accordance with these remarks. 

Jackson, J.—The phraseology employed 
was not the best possible description of 
Tarifat’s offence, and I agree that it would 
have been better to convict him on a charge, 
of abetting the giving of false evidence. But 
I am inclined to think that the charge may 
stand as itis. The Judge probably did not 
mean that Tarifat had used Chundi Churn as 
false evidence, but had used the evidence which 
Chundi Churn gave. That evidence being 
false, and Tarifat knowing it to be fulse, aud 
as placing Chundi Churn in the. box and 
causing him to give evidence was in fact 
using the evidence which he gave, however 
unsuccessfully, although the expression is not 
happy, and the other charge would have 
been preferable, I should suggest thnt it 
be allowed to stand, but that the proper 
charge be pointed out, "m 

Hobhouse, J.—Very’ well. I think the 
Judge may have intended what Mr. Jus- 
tice Jackson suggests. So the conviction 
may stand, but the Judge should be in- 
formed that the more proper charge was 
that pointed out by me. | 

The appeal is dismissed. 


r, 





The 4th June 1867. 
Preseng: 


The Hon’ble L. S. Jackson and 
©. P. Hobhouse, Judges. 


| Erroneous orders— Dismissal of com- 


plaint — Application by - Complain 
ant for adjournment. , ® 


e- Criminal Revisional ‘Jurisdiction, 


* Queen versus Ramnarain Ghose. 
e 


Kevised under Section 404 Code f° Cri- 
minal Procedure. 


‘The Deputy Magistrate. adjourned the case to the 
21st on which day he ordered the case to be dismissed 
for non-attendance of the co wiffginant, but on the fol- 
lowing day cancelled that order and revived the case on 
thé greund,of his having dismissed the ase by mistake 
in-ignorance of the complainant having petitioned for 
an adjournment by reason ofesickness, The Magistrate 
on appeal reversed the orar of the Deputy. Magistrate. 
As the order of the Deputy Magistrate was manifestly 
wrong, the High Court set aside the whole “of the pro- 
ceedings and restored the case.to the position in, ‘which 
it stood before the 2Ist, . 
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. Jackson, %—Basoo * Oteol Chunder position in whichdt stood before the 21st 


‘Mookerjée appears to shew cause, and relies | January. 


upon a cgse referred to in the note on Sęg- 
tion 259, Wyinsep’s Criminal Procedure 
Code. The report of that case is not before 
us (461 of 1859) ;ebut it seems to have been 
“held that a case dismissed under the Sectivus 
yeferred to cannot be revived; itis there- 
fore contended that, although the Magis- 
trate had clearly no authority to make the 
order before us, -yet, as it merely bad the 
‘effect of setting avide’ an: illegal order of 
the Deputy Magistrate, this Court ought 
not to interfere, 


The circumstances of the case are these:— 


The complainant preferred a charge of cri- 
minal trespass and hurt, which a Deputy 
Magistrate proceeded to try under the. 
Procedure Code Chapter XV. The com- 
plainanot and his witnesses attended, and their 
evidence was recorded; but owing to the 
absence of the defendant, the case was not 
completed. The Deputy Magistrate then 
cwent-away on leave, and was succeeded by 
another Officer, who, taking up the case, 
observed that he could not decid@ upou 
evidence recorded by his predecessor, and 
ordered the attendance of the parties de novo 
on the 7th January. On that day and the 
two following days, the Deputy Magistrate 
records that he was disabled ~by sickness 
from hearing the case, and he adjourned 
it to the 21st, On that day, he ordered the 
case to be dismissed, the complainant being 
absent. Ou-the next day, 22nd; he passed 
a further order, stating that the case had 
been dismissed in®mist:ike, as the complain- 
ant had previously filed a petition fur 
adjournment by reason of his sickness, a 
fact of which the Deputy Magistrate had 
not been aware, aud he revived -the case. 
Against this order the defendant appeuled 
to the M@sistrate, who, it would seem 
consciously without jurisdiction, reversed 
the prder, and the compiainant is now before 
us. Inthe state of facts which we jiave 
deseribed, it would be a clear denial of 
justicedo allow. the com plaifant’s case to be 
lost on account of the Deputy Magistrate’s. 
order of the 21st. We,do got wish now to 
‘decide the paint whether the Deputy 
Magistrate ‘was ceppetent under the cir- 
cumstances to reyiew or to withdraw his 
own ordet of the 21st. But as that order 
was in itself manifestly wrong while the 
complainant had a qdtition before him 
for adjourfinent, we think -it proper to re- 
scind and set aside the whole of *tlose pro- 
ceedings, and to restore the case to the 


We, therefore, direct the Deputy Magis- 


trate to re-place the case upon his files and 
proceed with it according to law ; 
ing to the defendant’s cònduct, we thinks it 
right that the petitioner should have his 


costs. . è e 
‘ . é 
gmina 
=. e 


The 4th June 1887, 
Present: ° $ 


The Hon’ble L? S. Jackson air 
C. P. Hobhouse Judges. 


Breach of Contract—Act XIII af 1859 
—Coolies in Assanf. : 


. Criminal Revisiongl Jurisdigtion. 
References „under Section 424 Code of 


- Criminal Procedure, 
e e 
Queen versus Gaub Gorah Cacharee and ° 
others. ase 


Coolies in Assam who have received advances in con- 
templation of wok to be done, may be PE ded 
against under Act XIII of 1859. `. 

Jackson, J.—Wecthink there is nothing in 

the terms of Act XIII of 1859 to support the’ 
view taken by the Judicial Commissioner. 
‘It appears to us that the Legislature; 
in taking measures for the pretection. of 
employées who have made “advances of 
money in contemplation of work to be done, 
advisedly employed the widest terms, to 
designate the person receiving such fdvance : 
in using the words artificer, workman, or 
laborer, they evidently intendef to include 
labor, as’ well, unskilled as skilled, and in 
extending or making it legal to extend the 
operation of the Act to a region like Assam 
where labor wWoulde be chiefly agricultural 
or out-door labor, they doubtless had: in 
viewe the gommon cooly whose services it is 
necessary there to secure by nu advance., 

Wedo not quite understwmd what is 
meang by tho Judicial Commissioner’s expits- 
siou™: work of a specific character’®; but 
the 4the Seftion of the Ag provides tat, 
the contract to be enforced mayə be fos x’ 
term cértain, or for special work .or other- 
wise. s é ; . 

Probably;:the work of ‘a gerden cooly is 
something well understood in Assam, and 
the work would, in thatease, be of a specific 
kind, even if thatgvere necessary. ` y 

We are of opinion thatethe Deputy Com- . 
missioner “vas com&tent to summon the 


| coolies complained of, and to maké, ag or@er, 


under the 2nd andg3rd ‘Sections of the Act. 


and, ‘look- +, 


Criminal 
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The 5th Jung 1867. 
: Present: 


Thedou’ble F, B Kemp, W. S. Seton- 
* Kur, and F. A, Glover, Judges. 


. False Evideuce (by Ryots.) f 


Queen versus Dhurrani Dutt Rai and 
s ¢ another, K 


. e. E . 
Coħmitted by the Magistrate, and tried 
by the Officiating > Sessions Judge of 
Tirhoot, on ¢ charge of false evidence. 
Discussion as tosthe extent of punishment to be 
ed yggn certain ryots who, ina case of Criminal trespass 
brot by au indigo plantër, falsely swore that cotton, 
and:not indigo, had been raised on the land in question 
during, the past year. Punishment reduced.- Seon- 
Karr, J., would have reduced the punishment still 
more, for fasugs given, Sota 
5 è: 
Seton-Karr, J.—TursE two appellants 
have been @onvicted®f giving false evidence 
under Section 193, in that when they were 
wituegses for thé defeneo in a case of tres- 
pass broufhe on behalf of the Pandoul Factory 
against certain ryots, they swore that no 
indigo had been grown on the laud which 
formed fhe subject of suit, and that cotton 
had been grown thereon. 


It seums impossible to ‘doubt from the 
evidence of Mr. Gule, of Mr. Forbes, of Mr. 
Lamb, and” of the jemadar of the. factory, 
that this Jand was sown with indigo last 
your, aud that.the evidence of. the prisoners 

e to the contrary effect in the trespiss cas® 
Was not correct, Stumps of indigo'were seen 
on the lagd, whic? could only have been 
growu last year; and, altogether, looking at 
the defence gf one of the prisouers in the 
Sessious and at the whole details, elere can 
be no doubt that the evidence given on the 
side of the factory was correct, aud thatethe 
depositions of tle prisoners in the trespass 
case were Khowingly fuis8. ` 


But while I have-no doubt that the gon- 
viction should be* upheld, I have just a» 
little that thegmouut of Punishment is equite 
disProportionate to the offence, and that it 
ought be materially reduced. My ‘euly 
doubt has been to What extent the ex- 
cesfive sentgned of four years, passed by the 
Sessions Judge,” ouglit'to be reduced, and on 
this point, I have conferred with several of 
my Colleagieg. ° y 


1867.] 


pass- 


Ti is necessary_to examine narrowly the 
facts proved iu this ose, and I may observe 
tha? they have had my earupst- und repeated 
cousideration. è j . 


a . 9 
The original case wasan ordinary case of 
trespassebyought against two uiefi in respect 
e -e 3 e 


e : 
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| of 25 cottahs of iqdigo stated ie be grown for 
the factory by, one Shib Dyal, and the two 
defendants charged with trespass were said 
t@have been instigated by this “Sl#ilk Dayal 
to plough up the land, and to*sow cotton on 
it, ia order to injure or-anitoy the planter. 
The question wus treated*by the Magistrate, 
whe tried the trespass case, simply as one of 
possession, ‘The Magistrate remarked that 
it was very unusual that such laud should 
have been in possession of the factory; bus 
being bound by the evidence, which appeared 
very strong for the factbry, and coutradic- 
tory and full of falsehoods for the defence, 
the Magistrate, after an examination of the 
spot where he found indigo s.umps actually 
in existence, sentenced the two defendan's 
to four weeks’ imprisonment, under Sectiou 
447 of the Penal Code (criminal trespass.) 
So far there was nothing whatever re- 
markable in the case of trespuss, It was 
uot n case Where large bodies of men entered 
with violeuce on lands bélonging to the fac- 
tory. The amouaot of land in dispute was 
very trifling, and the case does not appear 
to have been invested with unusual impor- 
tance, or to have been remarkable as a pre- 
cedeut, or on any other ground. 


As regard the conduct of the two prison- 
ers now on appeal before us, they were 
witnesses for the defence. 


Lal Dhari, the first prisoner, clearly /knew 
the land pretty well, aud he deposed” in the 
said trespass case to the effect, that during 
the last 10 years, indigo had been only. twice 
grown iu the land, but that this was eight 
years ago ; aud that last yent there wes 
uo indigo ou this land, aad no indigo stumps 
to be seen now. 


The evidence of Dhutrani Dutt Rai, tle 
other appellant, was less positive when hed a 
livered, what has uow been gfound, cut 
rightly fouud, to be a false stitement. lle- 
gys, after deposing that’ the land belonged 
to the defendaut for whom he was cabled, 
“I chunot say whether there were indigo 
“stumps ou thedand or uot. I saw the faud 
“last year. I have seeu it in Aghruf, ‘Pous, 
“ Magh, up to the present year.’ And, then, 
again, “ cotton Was sowu in. Phalgoon last. 
© I did not see what crop there was on the land 
“ before that ; I did uotSea whal there was 
“on this landin Agbran,this year. Is wag 
i prepared for milletein dghran,” &c. we. 

Still, the effect of*this testimony was #1- 
verse to the factory, and it was duquestion* 
ubly false. * - 
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The defences in the Sessipns Court of Laul 
Dhari is that, on the land iu question, there 
was cotton for three years, then cereals for ù 
year, andethen indigo. ° 


Dhurrani Dutt’s defence i is that in 1271 
and 1272 theré was cotton on the laids ; 
that indigo was sown there in 1273 by the 
hurkura and zillahdars who rooted out "the 
cotton; and that he deposed incorrectly 

before the Magistrate. 


This last statement seems to me very like 
an admission of gualt,"aud made as if the 
prisoner threw himself on the mercy of thë 
Court, and allowed that he had spoken falsely 
to the prejudice of the factory, — 


The Judge with whom both Assessors 
concurred as to the guilt of the prisontrs, 
says that he punishes them “severely as they | 
deserve.’ But for this severity; he gives no 
grounds whatever 3 neither, as I have shown, 
are any to begathered from: the complexion 
or from the minutest details of the original 
trespass case. 


The case was an ordinary suit in which a 
planter complained that two men were, to use 
his own words, “ ploughing up my ziraat 
land with the intention of annoying me. 

‘It is, however, notorious that in this very 
concern of Pandoul in Tirhoot, in which, 
. this case originated, party feeling lately ran 
very "high between planter aud ryot, and 
that the.villagers had sided with their own 
men. Of course, this party feeling would be 
no justification, either of acts of violence by 
any patty, or of that fraud and falsehood by 
which acts of violguce might either be sup- 
pfmented or be met. And it might possi- 
bly lie in ge mouths of the local authorities, 
charged with the maintenance of the public 
peace and with the security of property in a 
populous and extensive district, to say, as a 
Tenson for asentence more severe than usual, 
-thaf an exaifiple was necessary, aud ‘that 
severe punishment, where detection had 
followed rapidly on crime, was essential to 
important interests, and’ was, in the end, 
the®truest mercy and the bagt policy. But 
not onl such consideration as the above is 
to be gathered from any part of the record. 
‘Lhe prisoners have beea pwMislied with very 
nearly fifty times the amont of punishment 
that the ° origipile trespassers received, 
though, of course, I do uot mean to , phice 
er ininal ‘trespass and false evideute in the 

same category us crfines, e 


The pufiishment should have beeu made 
appropriate to the mrgnitude df the inter- | 


esis and the kind of the false evidence: 
I mean that our Court las invariably made 
a distinction between different kinds RE false 
evidence, and ‘we hate never a¢varded the? same 
punishment to the'man, who falsely sweats k 
away the life or liberty, of another, and to 
the mau who, on oath, merely dicnies- ais 
relationship, to the plaintiff qr defendant. 
Agriculturists should not havé begun allow8d 
to leave the Court, as they must have: done * 
in this cuse, with the impression that they 
were punished with extra severity, simply 
because their opponents were European 
gentlemen, who, as was legal and progr, 
were bent on protecting their own land from 
injury, not by meeting one offence by 

another, but by resort to the local wibunals, ` 
which, in this cage, gave them’ ample and 
speedy redress, e 7 


I cannot think that, if this false evidence 
had been spoken in -a suit where a native 
was complainant aud which related%o a smal? 
plot of land, the punishment for such false 
evidence would have extended to four years 5 
and why this excessive amount shoifd have 
been, awarded because English gentlemen’ 
were coucerned, I am, as already “obsetyed, 
wholly unable to disvover from any single, 
thing on record. “Therefore; after giviug the | 
subject the very fullest consideration, I am of 
opinion that Lal Dhari’s punishm¥ut should 
he reduced to one- fourth of the original sen- 
tence;.or.to twelve months’rigorous imprison- | 
ment, aud that of Dhwani Duatt’s to nine 
months’, in cousiderution of the les?’ positive 
uature of his testimony and; as I read his 
defence, of his tArowing himself®n the mer cy 
of the Cottt. ; 


Bgt this is the maximum whicli the 
offence deserves, or to whic® I can “consent. 


Glover, J-—Thi$ case has ben referred 
tome on the question of puuishment. 
= e 


e e 
I cannot go so far as my learned Colleagus . 
propoges. Both tife prisonerg were most 
clearly guilty of perjury on a point aout 
which they could have lad no doubt. e 


Giving them the benefit ef all extensats 
ing circumstances, it would, in ny opion, 
be us unjust to the planter to let these men 
off with whet, to my ming, is a dispropor- 
tionate puuifishmens as it would*beto the ac- 
cused to punish. them’ with #exceptional 
harshness because, the® propegator chayeed, 
to be a Europetie 


"At the game time J seno reason for. the 


particular geverity With which the Sessions 
Judge has viited thm, - oe 


e falsely. 
- lage in which th8 disputed land is situated, 
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. I would reduce the sentence to two years | est importauce to, the planter, for ou the 
e 


. e. 
ang 18 months’ rigorous punishment respec- 
tively. cae ° i 


Kempt J.—I "have read the whole of 
ethe proceedings in thts case, - both before 
the Assistant Magisttate and the. Sessions 
Judge. 


e 
= T wusider this to be a cise in which the 
prisoners knowingly and wilfully deposed 
The two prisoners live in the vil- 


and they know ferfeetly well what crop was 
growl last year” in tha® particular field ; so 
that when they deliberately stated that 
cottons and not iudigo, had been raised on 
that land ®lasg year, they were deposing to 
facts which, they well kuew, were wholly 
false. ° e 


After giving false evidence in the original 


, case of criminal trespass, When called upon, 
after the withesses for the prosecution’ had 
been examined, to state what they had to 
say in their defence, they both deliberately 
adheredeto their false ‘story.. j 


Before the Sessions Judge they varied their 
statement, but eveu in that Çourt there was 
no frank adfission of guilt. 


The Assessors, two Hindoo gentlemen, 


were of opinion that the prisoners were guilty 


*and the wituesses ‘examined for -the- defence 
of the prisoner Leal Dhari Rai, actually 
supported the case for the prosecution, 

. 


If parties, guilty of such wiMul perjury, are 
not severely punished, itmay be *that the 
planter, who, as iù this instance, instead, of 
resorting@o force sought the protectioi? of 
the law, might leave our Gourt with the idea 
that the prisoners were tried with unusual 
lenity, because the prosecutor was. an ingigo 
planter. The ryot, on the other hand, would 


go Kick to his village ufer a few mopths’ 
impMsoument, and. tell his neighbours that 


perjury if directed against the interest of an 


e ipdiyo planter, was ugt cousideved by the 


Cougt to be agrave offence. 


The question at issue between the planter 
aud the ryot, ju the ‘criminal trespass cuse 
brought by the manager of the factory, was 
not so much whether indigo or cotton was 
growu on the small® patch’ of land which 
formed the subject of dispute, as whether 
the land were the zfraat lauds of the factofy, 
or were in the possession’ and cultivation of 
the ryotg. eLhe question was ofthe great- 

o É e 


e e $ è A 


result depended. the fate of many other cases, 
and probably involved the closing of the 
factory had the ryots succeeded in roving 
their occupation. With defeténce to the 
very great experience in matters connected 
‘with indigo disputes, undSubtedly possesed 
hy my learned brother Mr. Justice Seton- 
Karr, I cannot concur in the sentence pro- 
posed by lim for so grave an offeuce. g 


Had the the case came before me in the 
first instance, I should hħve confirmed the 
original sentence as against the prisoner 
Lal Dhari Rai, and mitigated it as against 
the other prisoner whose guilt is not, in my 
opinion, so grave. As it is, I do not object 
to the sentences proposed by Mr. Justico 
Glover. 


The 6th June 1867. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Jurisdiction —Irregularity—False 


1 


" _wividénce. 
Queen versus Doorga Nath Roy and another. 


Committed by the Jaami and tried bY 
the Sessions Judge of Mymensingh, on a 
charge of corruptly using, or attempting 
to use as genuine evidence, % document 


knowing it to be false and fabricated. 
z J e 

Alth8ugh a Civil Court acted irregularly in sending to, 
the Magjstrate for Ynvestigation a case uf uging® or 
attempting to use false evidence when no suit was , 
pending in that Cour yeas the Court had given its 
sanctioa to the prosecution of the offence, —HeLD 
that it was in the competency oF the Magistrate, under 
Section "68 of the Code of Criminal Provetlure, even 
without a charge or complaint,¢o proceed to investigate, 
and, if necessary, to commit for trial to,tho Sessions 

N ` 


Court. noe 


10 
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Kemp, J—sTHESE two prisoners have been 
convicted of the offence of using as genuine, 
evidence which they knew to be faise aud 
fubricgted. Ke 

e e 3 

The circumgtances of, the case are’ some- 
what peculiar. Whe prisoner Doorga Nath 
Roy, who is a mooktear practising in, the 
Coarts of Zillah Mymensingh, was employed 


“with others as an attorngy to conduct’a suit 


ic 


“Court. 


under Act X of 1859 in the ,Collector’s 


p 


A sum of Rs. 150 as fees was due 


to the mooktéars ongaged,, but not to the 


_ fees were made payable to 


prisoner alone. In the decretal order, these 
Kali Nath 


Nundee ; Daorga Nath’s name, though he cer- 


‘tainly appears to have been the most active 


agent in conducting the suit to a buccessful 
issue, was not mentioned. 


Subsequently, Doorga Nath, associating 
with himself as co-plaintiff, the other prisoner, 
Pearee Mohun Shaha, to whose master the 
prisoner Doorga Nath was indebted, brought 
an action in -the Court of the Additional 
Moonsiff. of Mymeusingh for the recovery of 
these fees. It was arranged that Pearee 
Mohun was to find the funds for carrying 
ou the suit and to receive 6 anuas of the 
amount recorded, which was to go to pay off 
the debt of Doorga Nath to Pearee Mohun’s 
employer, ‘The name of Kali Nath Nundee, 
which #ppeared in the copy granted-by the 
Colléctornte Amlah of the original decree in 
the Act X suit, was partially erased, that is 
to suy, the Kanli and the Nundes were struck 
out, and Doorgn und Roy inserted, leaving 
the origiual Nath. The suitin the Moonsiff’s 
Gourt was ready*for hearing, and it is clear 
that it would have been a defended suit. 
Doorga Nath, apprehensive that the erasure 


iu the copy of the decree under Act X, upon 


which document the suit was based, would be 
detected, attempted, in the first instance, to 
obtain the® permission, of- the Additional 
Moousiff td ‘withdraw from the suit with 
leage to bring a fresh ono under the provi: 
sions of Section 97 of Act VIII of 4859, 
‘Lhe Additional Moonsiff, fuy grounds which 
do uotenppear on the record, refuséd his 
permission, when Doorga Nath applied to 


- have the suit dismissed, us eompromised, and 


the suit was accordingly dismissed. *, 
a 


. Òu the same day,‘it was brought’ to the 


_notice ofethe Moousiff that the copy” of "hhe 


- decree under Act X Rad been tampered 


with. Au enquiry guwas* instituted which 
resulted im the Moonsiff sending the case for 
investigation to the Magistrate who eventual- 


fe ee ee ee eee p 


ly committed the two prisoners to take their 
trial before the Séssions Court. Mr.. Doyue, 
who has been heard for the prisouet, Dosrga 
Nath Roy, contends that ¢he committal is 
illegal, inasmuch as no case was pending- iy 
the Court of the Additional Moousitf whén it ° 
appeared’ fo that Court that. the prisoner 
had been guilty of the offence described in 
Sections 193 and °196 of the Ingian Pengu 
Code, and that ugder Section 16 Act XXIII 
of 1861, it is only Whén a case is hetually 
pending before the Civil, Court, thaé the 
Court is competent, either €0 commit the 


offender to take is trial beforew*the 
Sessions Court, or, . after makiug such 
preliminary enquiry as may be weces- 


sary, to send the case for investigation to 
any Magistrate who shall thereupou proceed 


according to law. ~ š ° 


-We are of. opinion that the Additional 
Moonsiff acted irregularly in şædiug this 
case for investigation to the Magisttate,* us 
it was uot then pending before him ; but, as 
he gave his sanction, to the prosecution, 
which is necessary in offences proved for 
in Chapter XI of the Code of Criminal 
Procedure before the Magistrate could take 
coguizance of the offence, it yas in the 
competency of the Magistrate, under Section 
68 of the snid Code, even withous a charge 
or complaint, to proceed to investigate, 
4nd, if necessary, to commit for trial to -the 
Sessions ‘Court. A re 

On the merits of the case, after reading 

Sgt oe ° S 
the® evidęnce, St appears to us clear that the 
prisoner Doorga Nath, with the frauduleat 
intent, erased the name of Keli NatheNundee, 
aud substituted his ewn, for the perpose of ob- 
taining a decree for the whole umount of the 
fees’ to Which he was ofily entitled in part. 
The gpther prisone® Pearse Mwhun, tho sgh 
he wittingly acted as Dootga Nath’s: tool, 


. © . : 
his guilt is,by no means so grave. 
id e ° "e e 


The sentence upon Doorga Nath of *five 
years’ rigorous imprisoument uppenrs to us 
We think that a sentetice of 
two years’ rigorous impfisonmeht. will meet 
the justice ofthe case and be sufficiet us 
ane example. The sewtence passed upor 
Pearee MShun of at months’ rigorous gm- 
prisonment may stand. i 


to be too sewere. 


e © 
u'a ý 


re . 
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- The 8th Jung 1867, 
"tgs Present: 


.* The Hon’ble W. S. Seton-Karr and A. G. 
i „Macpherson, Judges: 
rae aa : 
es SG, Using forged Document. 


3 


-° $ . . 
Queen versus Gatim Moonshee alias Maho- | 


. © med Hatim. 
~~ . e 


Committed by the Magistrate, and tried by 
the Sessigns Judge of Tipperah, on a 
charge of forgery, Se. 


Where an intention to use a. forged document, if 
snecessary, wag inferred from the facts of the case and 


from the conduct of the prisoner. A 


Setgn-Karr, J.—We have considered 
this case together, and we think that the 
Judge was justified in differing from the 
. Assessors and in convicting the prisoner. 


e 

The prisoner, from the evidence which 
the Judge credits and which we see no 
reason to doubt, looking at the prisoner’s 
own account of the -transaction,. appear®, 
pending a certain gase in which he had been 
sued, to have produced a kabin before cer- 
tain witnesses, which abir was full of 
blots and erasures, and subsequently to have 
produced another kabin withcut blots or 
erasures to the Députy Magistrate in whose 
"Court he had been summoned ans deferdant 
in the casg alluded to, which was one of eri- 
minal breach of trust. — 


_ He has been convicted of forging a *valy- 
‘able security under Sgction 467, and of 
‘paing posse&sed of n valuable seeurity, 
knowing it to bå forged, and-with intent to 
use it‘as genuine, under Section 474.° We 
*tbink that in this case it will “be safest to 
bale the coftviction on Section 474. - 


That the prisoner came to the Deputy 
‘Magistrate’ssCouft with the itfent to use 
the fresh apd forged document, if necessary, 
may be safely infey'ed from the facts of the 
cae and from the conduct gf the prisoner. 
And it may also “ge fairl} argued that, he 
‘had the document in lys possession, know- 
‘ing it to be forged, and intending to use it 
at any tinfe should it be ‘gecessary.’, 


e e A : 





But there is no proof -thgt he actually 
forged the ddeument himself.” 


9On the other hand, the guilt of this pri- 
soner does not appear to be of ‘ very 
heinous kind, comparatively, 


There is nothing to show that he intended 
to Mefraud the widow of Zumir ; on the con- 
trary, there is evidence that she had received 
a sum which satisfied her claims under the 
kabin. The ‘case in which the prisoner had 
been sued for breach of trust in not realiz- 
ing the money dué under the kabin, had been 
compromised; and, under all the circum- 
stances, we think that the ends of justice 
will be met by reducing the sentence under 
Section 474 to two years’ rigorous imprison- 
ment in lieu of seven years’ transportation 
under Section 466. . 


The 10th June 1867. 
Present: 


The Hon’ble W. .S. Seton-Karr and 
A. G. Macpherson, Judges. 


Evidence—Character of prisoner. 


Queen versus Phoolehand alias ,Pholeel 


Ahir and Sheosurrun. 


Committed by the Magistrate, and tried by 
the Sessions Judge of Shahabad, owa 
charge of Dacoity. = «°® 


Evidence of a prisoner’s previous convictions and ` 


bad character and of the bad character of his relations 
; É e 
is inadmissible, i *e 
© Ifa person is before the. Court as a witness, his evi- 
dence must be recorded as the law directs: if he is not 
a witness and is ng} examined as such, the Judge has 
no right to allude to his having made any statement. 


Macpherson,e Jw-We have had great 
doubts as to whether the convictions in this 
case ought not to be qvetShed on account of 
the improper reception of evidence by the 
Sessions Court. Had ‘the casé Been tried 
bya Jury, we should have considered it 
abolutely necessary’%o adopt that course, it 
being wholly impossible to estimate the 
extent to which the Jury might haye been 


- “ gailbirds : 


* of evidence ‘such as this. 
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influenced by the evidenco in question, As, (independently of the absolute — illegality of 


however, the case was tried by- the Judge 
with Assessors, and as there is on the record 
what appears to be very ample proof of the 
prisoner’s guift¢ndependently of the objection- 
able evidence,e we have come to the con- 
clusion that we ne@éd not set aside the con- 
victions. But we think that Mr. Ekiot, 
tha Judge, has passed so severe a sentence 
upon. the prisoner Phooleel, that it will be 
necessary to reduce the term of imprisonment 
awarded by one-half. . 


“Tn his judgment the Judge says that the 
two prisoners (and others not arrested) ‘‘ are 
“all deposed to as residents of, and known 
“ bad characters of, wifnesses’ village. The | 
“ prisoner Phooleel is a released prisoner, 
* his hrother and relations are more or less 
the younger prisoner, Sheo- 
“ surrun, 14 of a family of similar descrip- 
e tion.” ‘These remarks are based on the 
follawing evidence :—The witness Wuzeer 
Ali says : .Pholeel is a budmash and was 
‘released only last month or so from jail. 
“ His brother is in Jail, Kashi; and his 
“ nephew is also now relensed from prison. 
“ Sheosurrun’s father was in prison also 
“for theft. The other .four (not before 
“ the Court) were also in jail. They are 
“all budzats and jailbirds.” F 


The witness Khaja Khan Bays : u They other prisoner. 


“ure all jailbirds. Phooleel was about .a 
“ year in jail, and his family-men have some. 
“of them ‘been in jail. Sheosurrun has 
“not been in jail that I know of, but his 
father was. The other four men (not 
“ before the Courg) have each of them been 
“ini prison before. They are all thieves.” 


. Nothing can be more irregular or more 
than the admission |- 


unfair to the prisoners 
The evidence as 
to the prisoner Phooleel’s previous conviction 
and charact&teeven, ought not to have been 
adtcitted (See VI Weekly Reporter, page 
72, Criminal Rulings). But the Judge mus® 
haye known per fectly well that whats had 


beer done on other . occasiong by the fathers, |, 


or nephews, or brothers of the prisoners, was 
not, and could not, by any possibility, be’ 
evidence either for or ggnigist the . acctsed,: 
with reference to the special offence with’ 
‘the commission of which they stood charged.’ 
It was the plainest duty of the Judge, not’ 
-only not fotrecord any guch eviderce, butsto 
take care that the wienesses were not allowed, 
to make any sti atemen®® whatever as to the 
character 6f any of the prisoners’ relations. 
We may add that the Judge, in dur opinion, 


the admission of such evidence) scarcely 
treats the matter with becoming seriousness 
in writing in his judgment in an dffhand 
manner that a prisoner’ 8 “relations are more, 
or less jailbirds. 7 í 


There is another irregularity «in the mode 
in which thè case was tried, ‘which we 
cannot pass over without notice, "The Jadge 
names a witness Dhomun Julahir, ard thea 
makes a note that he has not recordéd his 
eviderice, adding.—‘ I have®examined him 
“ verbally, and he confirms®the, evidence 

“ above in every resp&t, and is therefore nly 
“ a repetition.” 


This person Dhomun either was or was 
not before the Court as a witmess. .If he. 
was, it waa the duty of the Judge to record 
his evidence as the law “provides? if he was 


not, the Judge had no right to.allude-to his” 


having made . any. statement. 

On the whole, we do not think that we 
ought to set aside the convictions; as’:there 
is ample evidence of a legal charactey, to sup- , 
port ‘them. But, ander the cireumgtances, 
the case not appearing to us to be at all an 
aggravated one, the sentence on Phooleel is 
too severe, and we alter the sentence on him 
from - six years’ to three years’ rigorous 
imprisonment, We reject the appeal of the 





© : 
The 10th June 1867. ° 
' Present : 


e 
Thee How ble L. S. Jackson and © 
C. P. Hobhouse, Judges. ž 
Dismissal of Complai Bry aod En- 


quiries (Chapter IV Code ba 
Criminal Procèdure). É 


. Criminal Revisional Jurisdiction. 


“References under Section 434 Code of Cri- 


migal Procedur? and Cireular Orger 
Ng. 19 dated the 21st Judy 1863. ' 


Quéen wens Harrak Chand Nowldka and 
: otlærs. e ` . 

A Magistrate cannot dismiss a comblaint without 
first examining the complainant, 

An enquiry by the Police into complaints falling 
under Chapter XIV of the Code®f Criminal Procedure 
is not warrant®d by lew. 

Jackson, J.—Tue question ‘referred by 
the Sessions Judge i in thig case is, whether 
the orders of the Magistrate in these, cases 
are not ilga, in co sequ nce of the Magis- 
trate having dismissed the several complaigts 
on the sirefgth of reper tə made # ‘him by’ 
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the Police under Section -’S0 of the Code, 
the vaseg*being cognizable under the XIVth 
Chaptef of the Code. ; : 


e We can have no hegitation in saying tliat 
“it isagainst the lew tothrow out any com- 
plaint without first examining the complain- 
ant, although, after the complainant has been 
examjned, ibis quite competent to the Magis- 
trate, ifthe sees no ground for proceeding, to 
dismiss the complaint (Section 67). If the 
case be not triab® by the Magistrate, the Ses- 
sions Judge may, in such case, order an 
engiffy. `! e 

In the cases before us, the Magistrate’ 
states in the 2nd paragraph of his letter 
dated 21% May, that he had first examined 
the gomplainants ; but on reference: to the 
papers sent®up, we ‘re unable to find any 
trace of such examination, and we, therefore, 
concluge that the statement is inaccurate. 


We have also ‘to observe that an enquiry 
by the Police into complaints falling under 
Chapter KIV does not appear to-be war- 
ranted æy law, Section 180 not being’ one 
of the Sections of Chapter XID which are 


made applicable to Chapter XIV by Section | 


249. : 
The ordefs:of the Magistrate are quashed, 
and he will proceed to enquire into these 


cases according to law. 





e 
*Tho 13th June 1867. 


e -fresent: à 
The Hon’ble F. B. Kemp and F. A® Glover, 
. „Judges: 


e e 

Confess9ons (iavoluntary)—Evidertce 
(by Poljce Officers) — Judgments 
(Irrelevant remarks ‘against 


prisoner), A 


e e 
Criminal Referred Jurisdiction. 


3 e 
Queen versus? Dhurum Dutt Ojha and*two 
z * others. ` ° 

A Police officer acts improperly and, illegally” in 
offergog any inducagment to@n accused porsoi® to make 
any disclosure owconfession. No part of his evidence 
as to the discovery of facts in consequence of such 
confession is legally admissible. 

Remarks to the effect fhat the prisoner yas a person 
of wealth and infnencè, and had preventel truth from 
appearing, ought not, unless established in evidence, to 
find a place in a Judgment, ° 


Géover, J.—Tux “prisoners in this case 
Dhurum Dutt Ojha No. el? Lalloo Rai 
No. 2, and Budree *Hoqrmee No. 3, have 
been convicted of murder, and sentenced 
cupitally subject to the confirmati®n of this 
Court, ° HS 


. , g SN 





Dhurum Duft Ojha has been defended by 
Counsel, j 


‘fhe case for the prosecution eis Phat the 
Brahmin prisoner, who is described as a man 
of position`and influence, dgsirous of ridding 
himself of his kept woman, Mussamat 
Poosłnee, who had brought a suit against 
him for maintenance, and had otherwise matlo 
public the nature of the liaison between 
them, sent his servant, the prisoner No. 3, to. 
fetch her and her child (gv infant of some 
two years) from Luchmeepore Povkheria 
where she had lived in a pucka house be- 
longing to Dhurum Dutt Ojha, to his own 
residence at -‘Saogaon,. 


That, on her arrival there, she was made _ 
drunk and afterwards conducted to a mangoe 
tope; half a mile or less distant, where the ` 
prisoner No. 2, likewise a servant of the 
Ojha, strangled her, the other two prisoners 
assisting. ‘That the prisoner No. 2 after- 
wards strangled the child, and that the bodies 
of the two victims were curried off by Lalloo 
aad Budree, and flung into a neighbouring 
“mun” or lake. a. 


‘That they were afterwards removed by 
the snme two prisoners and carried to a small 
patch of jungle belonging to prisoner No. L 
where they were buried, and from which 
they were afterwards exhumed by the 
Police, i i 


It appears from the'record that the mur- 
der took place on the 6th of March. On the 
13th, Drigopal Chowkedar reported the 
circumstance at the thannah, and the Police 
commenced an enquiry, the%esulé of whicly 
we may state shortly, was that the prisoners 
Nos. 2 and 3 confessed that what Were said 
to be the remains of the murdered persons 
were found; and eye-witnesses tothe murder 
discovered. ; 


e 

The prisoners Nos. 2 and 3 “cenfessed to 
tke Magistrate that they had assisted. at the 
murder of the woman and child by the order 
of prisoner No. 1, and the prisoner Lalloo 
repeated his cdnfession at the Sessions, 
The evidence of the Magistrate, Mr. Beames, 
was taken as to the fact of the confessions 
having been propérly made before him, and 
there is no reason*to suppase that they were 
otherwise than voluntarily given, 

With regard to the prisoner *No. 1, 
Dhurum Dutt Ojha, the gase is different ; and 
we think that he catifes be convicted on the 
evidence as it stands on the recor®, Itis a 
matter of great regret that the Sessions 
Judge did not order a conditional pardon 
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~ to be offered to the prisoner Lalloo, and so 
have secured some reliable testimony against 
the chief offender, the more especially® as 
he evidently distrusted the evidence of the 
two eye-witnegses. As it is, the result is a 
lamentable miscartiage of justice. > - 


We will examine somewhat in detafl the 
‘ eVidence on which this ease has pro- 
‘ceeded. Drigopal,a chowkeedar, deposes: to 
having overheard (whilst going his rounds 
at night) the wife of the prisoner Budree 
saying to her husband, “ Why did you 
murdor ?” Next day, this witness spoke to 
_ Budree on the subject, and succeeded in 
eliciting from him the whole story of the 
murder, on which he started off to the thannah 

` and gave information. ae 


A head constable made the first enquivies 
which resulted in the arrest ofall three 
prisoners ; but he was speedily superseded by 

‘the Court Inspector who had been specially 
deputed to investigate the case: and here we 

. Must remark with strong disapprobation on 
the way in which the Court Inspector con- 
ducted the investigation. Section 146 of the 
Code of Criminal Procedure expressly forbids 

a Police Officer from offering any induce- 
ment to an accused person to make. any- 


disclosure or confession ; but in the face of- 


this prohibition, a prohibition of course well 
known to him, he told the prisoners Lalloo 
and Budree that, if they would confess, he 
would manage their release: to use his own 
words, ‘ The prisoners Nos. 2 and 3 were 
told by me that I would get them released 


if they would speak the truth; this is the’ 


i Gustoor.” i 


The Sessions J udge remarks on this :— 
“Tt is extremely doubtful how far witness 
No. 2 (the* Court Inspector) was justified. 
in thus speaking to prisoner No, 3 who 
was then 
of murder.” We have no doubt whatever 
that the Police Officer’s conduct was high*y 
improper and illegal, and that no part of 
hie evidence as to the disgovery of facts in 

-Consequence of. the confessions is legally 
admissible. ‘ 


t 


- The testimony of fhe fwo eye-witnesses, 
Gholam Hossein and Jhapsée Dhanook, is how-. 


ever on record, aid we now proceed to notice- 


. it. Iti» the only direct evideyce against 


the prisoner No. 1; but?if credible, it is amply . 


sufficient to convict hjar 8f the murder. 


days before the ** Sooruj Pooah, ”? hé went to 
the prisoner No. 1’s pukha housé at Saogaon. 
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eubtless under grave suspicion | 
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He does not say in his evidence at the 
Sessions what he wett there fort, ant ns 
Dhurum Dutt Ojha ha some time before 
turned. him ‘out of house and’ home, ang 
reduced him from a eultivator. to a cgolie,° 
it is primd facie unlikely that hẹ would have 
paid a visif to one who had etredted him so 
badly. At all events, an explanation of his 
presence should have been obtained. * Whilst 


waiting, as he says, at the door of fhe room , 


in which Dhurum Dutt ®jha was doing 
poojah, the prisoner Budree cae and reported 
that he had brought she women Poosanee*and 
her child and had placed them in the garden 
(phoolwaree). This witness was apparently. 
allowed to remain where he was jn faont of the 
house and within afew paces of the phoolwaree, 
unnoticed aud unquestipned, andgtrom where 
he was, he says that he saw the prisoners 
eating and drinking two bottles of sharab 
which had been furnished by Dburufn Dutt 
Ojha. It was at 3 ghurries‘of the night that 
this took place, and the night is admitted.to 
have been a dark one. Now, there @re start- 
ling improbabilities in this story. In*the first 
place, is it likely that the witness would have 
been allowed to remain in full view, in front 
of the house, and never have beep discovered 
or questioned ? Again, is it likely that he, 
standing as he says within 10 paces of the 
drinking party, would have remained un- - 
*hoticed by persons who, according to hise 
after-statement, were ghen meditating a 
dreadful crime ? Lastly, 1s it likely, or rather 
is it not so unlikely as to be almost beyond 
the bounds of reasonable belief, that a 
high caste Brahmin such as Dhurum Dutt 
is said to have been, should eat food and 
driak wine with two-low caste flindoos ? 
Tt appears to us only necessary to read this 
man’s evidence: t be convinced of its false- 
nesg. BE 
e ‘ 

To return however. This witness deposes 
further that, aftef- eating and drinking, the 
woran (who was somewhat intoxicated and 
th» .prisoner Budree, went away eowards 


the wast, <Dhurum Datt and Lalloo coining A 


back -to the house: The witgiess remgined 
where'he was, still-unquestioned—why, is not 
stated nor explained—and after waiting some 
time (bothy ghurry and glfunts are the words 
used, and it might be an hour,or only 20 
minutes) he saw thegprisoners Nos. ! and 
2 ‘come out eof the house and go suth. 
Witness followed then, as he says from 


H ‘| cuviosity@to a plaee called the Maharaja’s 
Gholam Hossein states that about three 


Bagheechg half a mile distant, and he thera 
saw the three pyjsoners with the’ woman and 
the child sitting. under a tree. í 

ee À 
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The witness theu “deser‘ibes how that the 
prisong?. Budree threw..a cloth over the 

- womdn’s head awd pulled her backwards when 
_ Lillo fell upon and strangled her, Dhurum 
* Dutt holding her ees, a and how. the child 
beginning jo ery was’ afterwards strangled 
by  Lalloo. ° 


. "He goes on to say that horrified at the 


oan fhe remonstrated and ealled out, “What | 


zulum are you doing ? 2» On which Dieurum 
Dutt Ojha, wifo, if “this.” wituess’ statement 
be true, must have been utterly ignorant 
of*Ms vicinity, replie® “ You are my ryot, 
hold yont tohgue,’ 


The bodies were then ‘tied to a bamboo, 
and-the prigoner Nọ. 1 ordered the other two 
to throw’them into the lake; the woman’s 
saree was taken from her corpse hy the pri- 
soner Dhurum Dutt, torn in half, and given 
.to the twp others. ‘This is a point iu the 
case which"might, if true, have beén corro- 
porated. A dhohee of the village is said to 
have taken one of the halves of the saree to 
wash.e But the man was net producéd, nor 
was any attempt made to 
evidence. 


The withéss then went back to the pri- 
soner No. ‘1’s old house, which is half a mile 
distant frém the new one.” 


But, before going 
that he had not been alone in his place of 
espial. Another Man Jhapsee Dhanovk, wit- 
ness No. 4, had followed the prisoner like- 
wise out of éuriosity, and ached witnessed the 

` murder. ° 


e This witness deposes to much the ¿same 
effect a8 Gholara Hossein, and there is this 


difference én favor of lis position that he, 


was, or says he was, a servant of Dhurum 
Dutt, and had theyefore a reasoy for ebeing 
on the premises at the time..the woman is 
alleged to have been brought there. e 


After a careful review of this evitfence, 
owe have no: hesitation . in expressing our 
ri ire disbaliePin any part of it. The i impre- 

babilities are glaring, and some portion, è e. 
_ those that refer to what took place at the 
time of the pur @er, are, we maf almost say, 
physically , impossible. The night was 
dark, the place a thick. mangoe tope: under 


sugh circumstances, 8, man gould distinguish’ 


nothing of what was goi® on within even 
a few yards of hi, mich less gletail with 


sech suspicious minuteness everything that |, 


js said® te lave 'happeugd ffofn beginning 


to end, a . P 
d 


record his 


, he found-to his surpriŝe{ “~ 








‘ = 

Whilst on*this” part of thé case we, may 
remark that the prisoner. No. 2 Lalloo, in 
las confession before the Sessieng Court, 
denies that these witnesses “were present 
at the time of the murder, ond alleges that 
they were taught what tò say by the Police 
authorities and in his presence, 


We can conceive no reason for this man’s 
speaking falsely on this one point: he had 
certainly nothing to gain: by. ‘doing’so; and 
the excessive improbability of the evidence 
of Gholam Hossein and J hapsee Dhanook 
lends a ‘color to his statement. 


And, lastly, it is scarcely to be believed 
that Gholam Hossein, a man, who accordivg 
to his own account had been deeply- injured 
by the prisoner Dhurum. Dutt Ojha after 
Witnessing what had put his’ enemy so 
completely in his power, should keep silence 
altogether, and neglect.to inform the Police, 
although there was a thanah within two miles 
of the scene of the murder. 


The next witnesses for the prosecution are 
two, Jolahas Pilla No. 5, and Rohman No. 6. 


They state that -one day (date not men- 


‘tioned), as they were passing by the lake, 


they saw “a body, witha child tied to it, 
floating ”: they were not able to say whether 
the body was that ofa male or female, although 
they passed close to it, 


They depose, farther, that, on the same 


‘day or rather in the night of that day about 


10 o’clock, they met the prisoners Nos. 2 and 3 
carrying a body slung on a late from the 
direction of the lake. They say that they 


“knew the men and accosted them, and that 


the prisoners replied “choop, ghoop,” aud 
weut on their way eastward. 


It is remarkable that these witnessess never 
mentioned a word- of what they had seen 
until the Court Inspector got Hold of them. 


It is suggested indeed that the*psisoner-No. 1 


was a person of great wealth and influence, 
and prevented the truth from appearing ; but 
tlefe is no evidence of this on the record, 
and such remarks ought not, unless establish- 
ed in evidence, to have found a place in the 


judgment. 


The last witness Lal Sahai -proves that a 
Brahminee woman, the. mistress of the 
prisoner No, 1, used tò lite in his ‘village of 
Luchmegpore Pookheria; and thag éhe prisoner 
Budree took her away „from there two days 
before the “ SoorjeBoojah.” 


This was the case for the Crotva. 
. The ibohes found in the jungle at the 


| place pointed’ out by Budřee were sent to* 


. D 
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‘the Medical Officer, with the réquest that he 
would report on the cause of death—a thing 
he was, ® a matter of course, unable to de 

He was not a$l®ed to state what the borres 
were—whether those of adults, or of children, 
or of the mule or “female -sex. This omis- 
sion on the part of the Magistrate has¢dé- 
streyed one link of the ev idence ; and, as the 
Medical Officer had died before the tr ial 
came on, the omission could not be repaired; 


As the case stayds, therefore, the only 
evidence against the prisoner Dhutum Dutt 
Ojha is that of the witnesses Gholain 
Hossein and Jhapsee ; and for the reasous 
above given, we think it altogether untrust- 
worthy. ' 


- Without it, the fact of two bodies, not prov- f 
ed to have been those of the murdered | 


women, being seen in the lake, does not affect 
this. prisoner ; nor does the subsequent dis- 
‘covery of cértain bones, which may or may 
not lave been the bones of the deceased 
„and her child ig the place“ pointed out by 
Budree, 


Neither does the fact.of the woman ’s being 
taken away from Luchmeepore Pookheria 
necessarily connect the prisoner with her 
disappearance; it is evidence agninst the 
prisoner No. 3, but a matter of suspicion 
only against Dhuram Dutt Ojha. 


lt is greatly to be regretted, as we before 
observed, that the Sessions Judge did not 
exercise the power giveu him, and direct a 
conditional, purdon tu be offered to the con- 
feæing- prisoner. Z boy -7 

As it is, we are forced to declare that ee 
is no credible evidence on the record -dgainst 
the man whb, we have no doubt, is the 
principal oflapder, aud to direct his release. 

Thé other* two prisoners confessed, the 


one to the Magistrate, the other to both, 


Magistrate and Sessions Judge. There is 
no reason to suppose that these confessions 


wêre Pia voluntarily given, and, taken with 


the circumstantial evidente, “they are sufi- 
cient for convictions, | a 


Wo- think, however, that it would bot be 


expedient *uhder the ciscumstances of this: 


case to confirm the senigerc8 of death passed 
upon these prisoners. We ther efore commute 
' to one’ ok transportation for lifo. 


But the sentence which has been 


The 13th June 1867. ° 
Present: ; e. 


The Hon’ble W. S. Seton- Karr hud ¢ 
A. G. Macphetgon, Judges, 


Abetment—Section 94 Agt KX of 
1366. ô . 


„Queen versus Gopal Prosaud Sein and othets. 


Committed by the Magistrate, and tgied by. 
the Sessions Judge, of Cuttack, ona 
charge of making a ulse statement, 
under Section 91 dct i XX of 1866, ge, 


Under Section 94 Act XX- of 1866, an abettor 1 may 


be punished more severely than his principal can be. 


Macpherson, J—We dismiss these ap- 
penals, as the convictions and sent@ices ap- 
pear to us to be fully supported by the 
evidence. Nilkunt Nui®l might have beer, 
and perhaps it would have been better if 


-he had been, charged under Section 474 of 


the Penal Code. ‘Aud i in his sewt&ace there” 
is this peculiarity aud apparent anomaly, 
that he has received a heavier’sentence as an 


abettor than could have been passey upon 


him if convicted for the principal offence. 
passed 


upon him is strictly in accordance with the 


provisions of Act XX of 1866, Bection 94, 


from which it appears that the Legislature 
intended that thé Courts should have power 
ig certain cases (as for instance when he is 
the chief offeuder, 
the strings and for whose benefit the offence 
is in fact committed) to ‘punish thè abettor 
more severely tban- “the person 
actually commits the substantive offence. - 
Moreover, * the prisoner Nilkunt has iu no 


way esuffered from the form which his cone . 


viction has taken, for, if econvict@l under 
Section .474, he might have received a far 
more severe sentence. - 

° e 


The 17t» June 1867. 





ê Present: » e 
The Hon’ ’ble F. B. Kemp, and F. A. Glover, 
Jud§es. ° > 
” Evidence. 


. Queen vepsus “Mussamus Jogmneo and 
another: k 


Committe by the Magigrate, and tried by 
the Sessions Jødge, of Putia, on a chage 
of administering stupjfying drug with 
intent totommit theft. 


Recognition ¢f.things not before the eyes of Apong 
witnesses js not evidence against a person” accused of 
| having becn in possessigh of those things. 


ge E 2 


the person ‘really pulling `° 


who - 


‘ 
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- Glover, J]. —Wıru regard to the appellant 
Mutsanyit Joomnee,*we think that the facts 
of the caso weree properly laid before the 
Jury, and that their verdict of guilty must 

*stand, there being no point of law involved. 


But we also think that there has been a 
misdirection ithe case gf the other appel- 
lant eJooman. He has been convicted of 
dishone§tly retaining iu his possession stolen 
property, the only evidence against him 
being that a ¢hdlee suid to lave been stolen 
from the pros&cutor, was found under his 
arm, fe being tHe brothefin-law of the female 
prisoner. ' 

Now s thalee was not produced at the 
trial, and ræoguition of thiugs not before 
the eyes of deposing witnesses is not evi- 
dence again$t n prisoħer accused of having 
been in possession, of those things. 


e Mortoves, there was no attempt to prove 
that the prisoner Joomun had a guilty know- 
ledge that the ¢halee had been stolen. He 
was adn@ttedly altogether unconnected with 
the the and lived n considerable distance 
off; and supposing for argument’s sake that 
the ¢halee, (an article common in all houses,) 
brought to his house by his sister-in-law, 
was the identical ¿kalee stolen from the 


Pasee, there would arise no presumption that | 


Joomun knew it to be so, or had any reason to 
esuppose that it was so. 


We consider thaşsthese points in favor of 
the prisonér ought to have been brought 
prominently to the notice of the Jury, and 
that the negle&t of the Judg®è to do so was 
a substantial misdirection prejudicing the 
agcused’s case. : á 


es 
And af there was no other evidence what- 
ever agaiu the prisouer, we direct his 
discharge, . : 


e e e 
i e 
° The 17th June 1867. 
m Present: $ a 
æ ° ° s 


® The Hen’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 
e e 
Irregularity, — Conviction and sen- 


tence (in the absegce of the prisoner). 
e 


e - 
Criminal Revigional J&risdiction, 
f 7 ie 
Revision under Section 404, Lode of 
Criminat ProcMlure. 


. e e 9 


= 7 —e—— am i R 
Queen versus Rajcoomar Sing. 


4#conviction and sentence ‘arrived at bye a, Deputy 
Magistrate in the absence of the prisofer were quashed 


as irregular. ° 
e 


Jackson, J.—T use proceedings are alto- 
gether irregular and must be set aside. | 


The conviction and sentence arrived at by 
the Deputy Magistrate in the absence of 
the prisoner, are quashed, and the proper 
Magistrate will call the prisoner before him, 
and, after recording conviction (unless he 
see reason why the prisener should not be 
convicted), he will pass sentence de novo, 
such sentence not exceeding the sentence 
irregularly passed, and the period of impri- 
sonment which the prisoner has already 
undergone under such sentence being de- . 
ducted. 


It is not clear what the Magistrate means 
by the remark that the Joint Magistrate’s 
proceedings, in ordering the- prisoner into 
confinement, were of an executive character, 
subject to appeal to the Magistrate. 


a 





The 17th June 1867. 
Present : 


The Hon’ble L. S. Jackson and ' 
C. P. Hobhouse, Judges. 


Jurisdiction (of Deputy Magistrate 
to question legality gf attachment 
by Civil court) — Municipal Taa 
(Payment of—out of Fine). R 


Criminal Revisional Jurisdiction. 


Reference under Section 434 Code of 
Criminal Procedur¢.@ 


e Queen versus Brojo Kishore-Dutt. 


The fegality or formality of the mode of attachment, 
allowed by a Civil Court, is not a matter for a Defuty 
Magistrate's considera tion. i e 

Where a Deputy Magistrate, considering “that the 
attachment of a carriage in execution of a decree ofa 
Civil Court was illeggl, kecuuse it was placed in the 
custody of the judgment-debtor’s husband, and that 
the husband had acted fraudulently in recovering and 
concealing the wheels and axte3 of the carriage on its 
subsequent distraint for arrears of Municipal tax, con- 
victeti him ofan offence under Section 4240% the Penal 
Code, the conviction was sat aside. 

A Deputy Magistrate as no authority to order arrears 
of Municipal tax due by®@ person, to be paid out 
of a fine levied on him. ` o . 


Jackson, J—We are of opinion that the 
petitioner has been improperly convicted 


“18 
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Seat ee 
under the 424th Section of. the Indian Penal 


e e 
It appa from the Deputy Magistrate’s 

ienen that’ a decree was given against 

one Panaoolla at the suit of Sowdaminee, the 


wwe of the accused ; that, execution of this. 


decree being sued out, the carriage and other 
moveable property of Pannoolla were at- 
tached and placed if custody of the accused- 


Subsequently, au Officer of the Municipal 
distrained the goods of Pana- 
oolla for arrears 


Commissioner 
of Municipal tax, and 
seized the carriage in question, after which 


` the accused removed the wheels and axles 


and concealed them. 


The Deputy Magistrate considered that 
the attachment of the carriage by placing 
it in the custody of the accused, who was 
husband of the judgment- debtor, was illegal 


and ab initio null and void, and that the cir-; 


cumstances of the removal were such as indi- 
cated fraud. 

We think the legality or formality of ‘the 
mode of ‘attachment allowed by the Civil 
for the 
Deputy Magistrate’s consideration, and that 


Court in this case was not a matter 


he should confiyp himself to his own , pro- 


vince. 


The accused may have acted inconsidər- 
ately. and improperly in doing any act in 
infraction of the distraint levied by the Mu- 
nicipal. Commissioners, and it was probably 
with a view to his being dealt with undgr 
the provisions of the Indian Penal Cade re- 
Jattg to contempt of the aythority of public 
servants or'the like that the Chairman 
authorized the prosecution jn the case. 

` But we think it quite dear that the con- 
viction under Secfion 424 cannot stand. 
We set if aside, and order the fine, if it. “has 
been levied, to be refund. 


We observe that the Deputy Magistrate 
ordered the arrears of Municipal tax due 


from Panaoolla tô be paid out of the fine, an 
order for which we- arb. „not aware, of “any 
authority. + o 


a - 0 
e 


° The 17th June 186%. , 
j Present: ° “e 


The Hon ble F. B. Kemp and È. “A. Glover, 
Judges: 


iaia of Tadge Seidente to prove 
alibi 


Criminal Revitional Jurisdiction? ° 


Revision under Section 404 Criminal,.Code 
Procedure. e 
Queen versus Madho Surrtn Singh: 


The prisoner was declared entitled to @ finding by the 
Sessions Judge as to the sufficieney or otherwise of the 
evidence adduced by him to prove his alibi, mid that he 
did not abscond to evade justice, 

Kemp, J.—THE prisoner hag Been heard 
through’ his pleader. 


+ When this case was before us onea refer- 
ence by the Sessions Judge under Section 
434, we held that the Sessions Judge. wus 
wrong in holding that the proceedings of 
the Assistant Magistrate were illegal, inas- 
much as the case had not been struck off the 
file, bechuse the accused had gleared:him- 
self of the crime charged, but simply because 
“here then appeared to be , little prospect ofe 
bringing the guilty parties to trial. 

The prisoner is entitled to a finding by 
the Sessions Judge of the sufficiency or 
otherwise of te evidence adfluced by him 
to prove his alibi, and that he did not. ab- 
scopd to evade justice. 

Remanded. for phat pur inane y 


e e The 22nd June 1867. 
Present: 
‘The Hou’ble W. 8. Seten-Karr, Judye. 
Fabricating false- evidence—Punisi- 
© meit. e a? 
Queen versus Kalachand Btidyo, &. 


Committed by the Magistrate, and tried by 
the Sessions Judge, of me 24-Pergunnahs, 
ona charge of fabricating false evidence, 


° 

A sentence of tẸree years’ imprisonment is “ht too 

severe a punishmentd@or a deliberate attempt to pervert 

justice by fabricating in one office false statements to be 
designedly @nd corruptlg used in another. 


In this ease the prisoners have been con- 
victeds Kalachangl of causing false evidence 


ee $ 
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to he fabricated and of having attempted to 


‘use the game as genuine,’nhd Motee Lall -of 


shaving fabricated falee ex idence by antedating 
an ordtt on a petétion. : 

a The facts disclosed hy the evidence show 

* thag the prisoner Kalachand, when accused 
before the Reputy Magistrate by one Nil- 
monee Nħndaæ of extortion practised on the 
26th of Judy, wanted to prove that, on the 
day in ‘question, he was at the Office of the 
_ Distric? Superintendent of Police at Alipore, 
and that MoteeLall, the second prisoner, pre- 
sented a petiton shewing that Kalachand 
waS%t Alipore at theeutcherry on the day 
in question, and got an order endorsed on the 
back of the petition and signed by the Dis- 
trict Superintendent Mr. Larrymore. 


It now turns out that at the very time 


the Distri@ Superittendent Mr. Larrymore 
was very many miles away from Alipore, 
engaged on a local enquiry, and that he could 
fot possitfyshave signed the order on the 
day in question nor for some days after- 
wards, i 


Thaw the order was antedated and put in 
to serve the purpose of proving a false alibi 
there can be no donbt ; and the inference that 
Kalachand wanted to make use of this” peti- 
tion in his defence, knowing it to be false, 
is irresistikle. 5 

The scecnd prisoner at first admitted .that 

e he wrote thé order; bnt il turns ont that 
he was not really agpointed to the office he 
held untilefive days after the order. 


The Jury were fally and properly charged, 
and the poin®& in favor of thé prisoners, such 
as they were, laid before the Jury. , 


è The petitioners put in long statementg, in 
appeal, impugnifg the charge and conviction 
‘on the growfhd of generaleillegality ; but they 
do not specify what is illegal, or how they are 
affected thereby, except in a general way? 


Act XIX of 1850, whéch they quote, hus 
notethe remotest,bearing on their case $ and 
Sectiog 24 of Act II of 1855, to Which 
Section I consider they allude, ynerely says 
Ine vakeelg afe not to disclose the pro- 
fessional secrets of their clients. The 
witness Nubo Narayan to whom allusion 
is thus made, has®@ot made anysdisclosures. 
He-has merely spoken as to whaf took place 
on the original trial of Kalachand and° as 
to she presentation of the petition at Alipore, 
on which trial he defen@ed the prisoner. 
These facts might Rave bcen provgd without 
this witness, and, in fact, they-are not denied 
by the prisoner, ag 

K e . Ors 


. e 8 


’ 





Altogether, L am quite satisfied that the: 
prisoners have’ hada fall and fiir ' trial, “and 
that they have been justly convicted. . 


“Mt the close of their petition, the pri- 
soners complain of the severity of their 
sentence, ig 


` e 
A, sentence of three years’ imprisonment 
is by no means too much for a deliberate 
attempt to pervert justice in this way ty 
fabricating false statements in one office 
which were to be designedly and corruptly 
used in another. ; ‘ 


The appeals are rejected. 


The 241h June 1867. 
Present: 


The How ble F. B Kemp, A. G. Macpherson, 
and F. A. Glover, Judges. 


Misdirection — Evidence of Accom- 
plice —Corroboration. 


Queen versus Nawab Jan and others. 


Committed hy the Magistrate, and tried by 
the Sessions Judge of East Burdwan, on 

a charge of dacoity, Se. _ 

Conviction and sentence set aside (Glover, J., dissent- 
ing) as to two of the prisoners on the ground thit there 
was a misdirection to the Jury, because the Judge m' 
stmming up omitted to advise the Jury not to convict 
upon the uncorroborated cvi'ence of an approver, and 
because he treated as corroborative that which was no 
corroboration in law. 

Glover, J.-—Att ‘the prisoners in this 
case have appealed, and the appeals of Nawab 


soner No. 40, and of Nerool Moodda, pri- 


With regard to the prisoners Nos, 10, 11, 
13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23,24, 
and 26 to 35, and prisoners Noa, 41 to t5, 
there was independent evidence as to their 
presence at the dacoity, ev¥@nce which 
appears to have been very fully® and fairly 
Mid before the Jury by the Sessions Judge,’ 
and po point of law is taken in their petition 
of appeal. The Jury believed thé evideace, 
and the conviction should staid, è a 


Tho other three prisoners have been con- 
victed of abetment.e And, first, as to the 
prisoner No. 39, Nawab Jan. 


It is contended on ehis behalf that the 


Jydge migdirected the Jury, and, prejudiced 
the prisoner’s case i the following partica» 
lars :— ° ï ; 


“te 


(1.) That he left the evidence of the 


| approver Witness Rahmut Sheik to the 


. 
. 


Jan, prisoner No, 39, Kooderam Mitter, pri-' 


soner No. 46, have been argued by Counsel. + 
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Jury, without duly cautioning themas tothe 
nature of thatevidence. ° e 1. 

(2.) That corroboration of this -witness’s 
evidenc@ wns uecessary, and that what wds 


` Jaid before thedury as corroborative evidence 


was in‘Teality not so. : 
: (3.) That the” prisoner ought to have 
had the benefit of the break down of tle 
presecution in no less thaa 14 out of the r5 
counts charged. ' 


. (4.) That the Judge omitted to mention 
to the Jury the failure of the prosecution in 
the matter of Nawab Jan’s alleged attempt 
to escape, and-of the intercepted letter, — 
omissions which prejudiced the minds of the 
Jury against him. : f 


< (5.) That the Judge ought to have left 
the questiou, as to whether the lattials- came 
from the Nawab’s cutcherry and were his 
servants, for the Jury to decide, and not have 
directed them that the lattinls déd come 
from ‘the’ cutcherry and were the prisoner’s 


servants, $ 


~ And, generally, that the Jury ought not to 
haye had their attention directed to particu- 
lar counts of the charge ouly, but should 
have beon told to consider all the charges 
together, and to give the prisoners the benefit 
of any doubt regurding any particular charge, 
which might urise from the fact that all tlre 


Fést of the charges had failed. 


„~ In‘support of the appeal, the judgment of 


the Full Beuch of this Court, in the case of 
Elahee Buksh (V Weekly Reporter, -80), has 


‘been relied on ; aud with refereuce to it, I 


ain willing to admg at once that the Judge’s 


- charge in this trial is not'a satisfactory one ; 


but the questiou is whether it amounts to a 
misdirection. g i 

~ Alludiug to the evidence of the approver, 
the only direct evidence against the-prisoner, 
the Judge saiq this:——“ With regard to. the 
« eredence be given to the evidence. of 
“the suid Ralimut Sheik, the Jury, whew 
“ weighing the same, will remember that it 
** issthe evidence of a party charged with ‘an 
“ offenge, deposing uuder a Conditional pro- 
“ mise of pardon. ‘This is no reason for 
ee altogetlier, distrusting the evidence given, 


' e butit is necessary tÒ receive such evi- 


“dence with caution, espbcially ‘when it 
“ makes mention * of* words spoken by the 
& prigoners,such statements being incapable 
“of any’ corroborgtioh or of contrary 
“ proof beingadduced ærcbat them.” 


Tho, Judge said further that, although 
‘thie’ were various” improbabilitiés in Sheik 


Rahmut’s evidence, still he was of. opinion 
that it should nobe rejected as altogether 
untrustworthy, and he-mentioned to* the dury 
certain circumstances whigh he emfidered 
as corroborative’ of Rahmut’s  te3timény, 
“This Rahmut was no ‘doubt a very unsiitis-e 
factory witness; bis story was in many 
points in the highest degree i probable, and 
he was admitted te have moniter falas stite- 
ments in at lenst one particular; still it did 
not necessarily follow that all that he Said was 
false, aud the Judge was note wrong in tell- 
ing the Jury that it did not. è v8 
As to the corroborgtion, so, much oft? ns 
referred to Nawab Jan’s presence at Kulna 
and to his behaviour there, was, I have no 
doubt, improperly put before the dury ; for 
‘corroboration of Rahmut’s stafement as to 
the Nawab’s going to Kulna wpuld be no 
evidence to connect thé prisoner with the 
offence of which he has been convicted, 
Corroboration must be on a point qaterial to` 
the issue, and the evidence of fifty respect- 
able witnesses in corroboration of -Rahmut’s 
account of Nawab Jan’s presence nè Kulna 
would not make Rahmut’s evidence om other 
and esutirely different points a whit strong- 
er than it was before. Then as to the cries 
or shouts said to have been raiged by the 
| lattials at the time of the attack. It is _ 
urged that the Judge was wrongs in telling 
the Jury that they (the cries) were corrobora- 
tive evidence. What the Judge'says is:— 
“ If the Jury believe that this ery (2. e. this 
“is the day of Naws? Jan, Tkoodeeram 
“ Mitter, and’ Norool “Hoodda) was 
“raised, althoggh the mentien of these 
“names @f the prisoners by the luattials 
“dunnot be taken’ as direct evidence against 
“ them, it is clear that the mention eof ‘their 
“ names by parties who are*known to havé. 
‘ been their servafts may be taken as a 
“ corroboration of the other ‘circumstantial 
“ evtlence.? What I understand the Judge 
to mean is, that Rahmut’s stajement as to 
Nawif-Jan’s action in the matter being in 
evidence, if the Jury primé facie \lieved 
his Sounection with the attack, they might 
take’ as corroborative? evidefice the crieg o 
the lattials, who came from hfs cuteherry 
and were his servants ; and if this were his 
meaning, I ennot say thae the Jury were 
improperly Uirected. If he had told tho 
Jury to consider these cries as corroborative 
evidence per se, und Without reference to 
the evidence connecting Nawab Jan with the 
conspiracy, then T-have m doubt he: would 
have been wrong. . e 
:. Again as®to the -corroborationsidbrivable 
from thë prisontr Nawab Jau’s motives for 
@ g i 
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abetting the attack on Jarreefuunisea’s pre- 
mises, ip is urged that *the Judge should 
have tol the Jury that there was’ no evi- 
dénee®*of any motive. On this point it 
seéms fo me that the Judge went quite far 
"enough. e said :—* ‘Che causes are’ said 
“ (ò be enmity existing on account of quarrels 
“ arising out, of the institution of a’ new 
“ market ky ‘the prisoner No. 39 (Nawab 
ae Jan} through his servant Koodeeram, aud a 
“ claint which had been"set up to the pro- 
“ perty held byeJurreefunnissa by the pri- 
“ soner Noroas Hoodda.’”? ' 


Ttte Judge then proæeded to comment on 
the different ways in which different people 
wereuctuated, and ended:—‘ The Jury must 
“ consider whether there is proof ‘that some 
“ degree of enmity did exist between Nawab 
“ Jan andethe parties who have been attack- 
“ed in this case; aud also whether they are 
“ satisfied with the proof that there was an 
<: intimat® erelation existing between the 
“ prisoner Nawab Jun and Norool Hoodda.” 
He then mentioned the evidence which ap- 
peared %o connect the two men together, and 
left it to the Jury to believe that evidence or 
nob. oes 

With regard to the circumstantial corro- 
horation of the upprover’s evidence as to 
Nawab Jan’s motive in going to Kulus- two 
days before the dacoity, the Judge said:— 
“ The cause assigned for the visit.of Nawab 
« Jun to Kuluna is insufficient,’? and he gave 
his reasogs for so Minking, leaving it to the 
Jury to say whether the prisoner had ac- 
counted for his going to Kulun or not. ‘The 
question does not appear to have been very 
material one way or the other, but the Jury 
evere entitled to.consider it; it was ae cir- 
cumstafee of s&spicion which might have 
been taken®in connections with the other: evi- 
denco in the case. ‘Taking the Judge's 
charge on the point of corroboration shere- 
fore as a whole, I should uot say that it was 
wrong inlaw, though it might easil have 
been more expltcit uud careful, consigering 
the extremely weak nature of the evidence 
e etigoughout. But wove it othefwise, if the 
.  Judge’s cu@tion to the Jury had been suffi- 
ciently strong, the objection would fuil, for if 
after due and gufficient waryjug aedury 
choose to’ Uelieve the uncorroworated evi- 
deuce of af accomplice even in the face of 
viglent improbubilites, their finding would, I 
apprehend, be legally unaggs@lable. 

Then as to the Jrd objection taken by “the 
pwisoner’s Counsel, it appears to me that, 
as the Judge charged for an acg®ittal on the 

ae SN —s aaa 
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14 counts, the prisoner had all the benefit 


that he was entived to, aud tRat there would - 


have been no ground for distrugting the evi- 
dence in support of the “ abetments? merely 
because there was none to prow8'active parti- 
cipation iu the dacoity itself,or of kuowing- 
ly retaining portions of the plundered, pro- 
Moreover, the Jury had 
ull the evidence before them, and could 
It was uot, I con- 
ceive, the Judge’s duty to do more thau 
point out the wexkuess of the evidence on 
these counts. r 


‘The 4th objection relates to the Session 
Judge’s omissions. i 


No doubt it would be a good ground “of 
appeal if, in summing up evidence, a Judge 
were to lay before a Jury ouly that „which 
bore ‘against the prisoner, and pot that also 
which was in his favor. ` 


Now the Judge has admittedly made no 
mention either of the alleged attempt to 
escape, or of the letter said to have been 
found in the Jail -well; but nothing was 
made of these points at the trial. It ‘was 
never seriously alleged that Nawab Jau 
attempted- to evade arrest (the word escape 
has been used improperly—Nawab Jan never 
‘tried to escape after being arrested) and the 
question seems never.to have been entertained ; 
it was certainly not in, the least relied’ upon 
for the Crown, and it cannot be supposed- 
that the omission of “the circumstance from 
the Judge’s charge had any prejudicial effuct. 
on the minds of the Jury. 


The same remarks apply to the letter. The 
evidence on both points apĝeara to me to Liwe 
been virtually struck out of the record, aud 
was not put to the Jury, either oue way or 
the other. It would have been better had 
the Judge noticed. the circumstauce ; but [ 
cannot think that his not having done so 
prejudiced the prisoner, or aefunted’ to u 
misdirection. r 
Ou the Sth objection I think that the 
Jud&e did, as a matter of faet, leave both 
questions to the Jury. There was evidence 
ou both poiuts,—in the first a conSiderable’ 
mass of evidence ; and although the Judge 
used the words% ksxown to have been their’ 
“servants” he,referred, ns it seems to me, 
to the evidence which he bad already pointed* 
out to the Jury, and left the whyle matter 
ih their hands. e o 


e 
His words wer® tes“ It is first necessary 
& to see where the lattials, are said. to have 
“ come from, nud where they are suid to huye 
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The “universal | With the exception of the.fact that he ac- 
story is that%hey came from*the Srikisto- | companicd Nawal? Jan to Kulua, there was 
“pore cutcherry, and returned to it. again; | no-evidence whatever against him. -He vas 
* and thaugh there appears to be some doubt! not mentioned by the appwover witness ñs 
‘as to*whetles the said culchurry is actually | haviug been. present when Nawab Jan 
© visible from the houses which . were- plun~ 
“ dered, there can be no doubt bat that the 


“fact that the attack came from the eut- 


* returned after the a:tack. 
ivy 


connect hith with it. The alleged facts 
-that he was assisted by Nawab @aniin trying 
© cherry is substantially correct, and that this | to defeat Surreefutnnissa’s claimg—that hg 
“was the case is attested directly by the | was at feud with that lady, and was te have 
s witness Tofa Sheik, one of the witnesses’ been put in possession of her property’—evert 
“ for the Crown, who swears that he was | if proved, were no evidence aginst him ; now 
“engaged in the attack and went from thé! (he not being proved to have læen connected: 
“ Srikistopore cutcherry. The Jary will: With the conspiracy) were the.cries ofethe 
“ consider whether this evidence corroborat- { lattials "at the time of the dacvity. His, 
“ing thet of the other Witnesses for the- filing a petition against Jurreefunnissa 


ordered the attack ; noris there anything to "* 
? e y la 


“& prosecution is to be believed, and whether 
“they are satisfied that the attack did 
“emanate from ‘the said cutcherry : 3 that 
‘““eutcherry is the sudder cutcherry of the 
“ Kalypore Pergunnah, as has beeii proved 
“by. the evidence of many witnesses, and, 
“it is vot denied that the prisoner’ Nawab 
“Jan is the zémindar of that pergdnnah, 
“ although it is said that it had been farmed 
‘out to several different parties in the month 
“| of August last, and several of the’ witnesses. 
“swear that the prisoner No. 89-remained 
© at‘that cutcherry in the capacity of naib, 

and this is admitted by the prisoner in his 
“ examination before the Court.” Kooy 

; On the whole. therefore, and whilst admits 
ting that the Judge’s charge is not as full and 
complete as it ought to have been, that itis. 
in fact an uunsatisfuctory charge, I. do not 
think that such a -substantial misdirection 
has been made out as ‘would justify this 
Cogrt in interferiu% with the verdict found 
against Nawab, Jan. í 

. The case ‘against Koodeeram is somewhat 
stronger: thau that against bis master Nawab 
Jan, Inasmuch as two approver witnesses 
deposed to his giving orders for the dacoity, 
aud there’ rs - circumstantial evidence 
besides, which, if believed, went some 
way to support the charge, The remarks 
above made regarding the approver’s evidéace 
apply equally to this prisoner and although, 
ns L suai before I could have desired tu see 
the Jury more carefully aud strictly warued 
against-what I should have cousidered, ‘iid I 
been trying the case, very suspicious evidence; 
still, | cannot say that dhey were wot warned, 
or, that, the Judge's charge was u misdireg- 
tion. A ° : ` 


- There remaius the aggro Norool-Hoodda. 
“And this prisoner is in a very -different’ 
position from thatof the other two dppellauts. | 


just before. the dacoity, and his esending. 
Praunath to do the same after the dacoity,. 
may have been suspicioug circumstances, but 
they raise no `fair presumption that he: 
abetted the commission of the dacoity, and 
the evidence of alleged enmity, was ‘ilto-: 
gether inadmissible, aud should ‘have been. 
rejected. Lrs aa : ; 
“It appears to me therefore that, as fegards 
this priscner, the Judge should have directed 
the Jury to find a verdict- of “ not guilty,» 
on the ground that there was no evidence 
against him, and that the Judge’s eharge in. 
‘this respect was a substantial misdirection. 


.| prejudicial to the prisoner. SaS 


el would order the discharge of this- 
prisoner. 

A question‘was-raised By the appellant's 
Counsel as to the amount òf punishment. ° 
They contended Wat, even if guilty, the pri- 
soners Nawab Jan aud Koodeeram had been 
visited with the heaviest puuishment allowed 
by Jaw, nud that such excessive severigy was ° 
uuealled for. “4 eos, wean oh 

The sentences—ten years’ transportation 
with hpavy fiues—-are undoubtedly severe, but 
I cannot sny that they are excessive for the 
offences fouud to hafe been preved. Two: 
separate dacoities, with reiterated assaufts 
ou the Police, disclose a. state of lwless , 
violence whio: most rgoperly subjects the , 
ubettors of such outrages to very sevęge 
punishment, and this Court would not, in my 
Opinion, be justified in practically nullifying 
the verdict ofthe Jury, becafise ig hal doubts 
as to,the correctness of that verdigt. 


“I would dismiss the Sippeals of Nawyb 
Jan and Koodeerfin. ave 


ae f 
Kemp, J.®-1 quite @ucur with my learned | 

brother in rejgcting: the appeals of the prè- 
sdiiers Nes. 10 tg 39, “aud Nos. 42 to` 455". 
b o Ki i os ? 


. broke» down. 
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Yam also of ‘opinion ; thats there was: no 
evidenca whatever -to go to,a Jury inthe, 
cast’ of the prisoner. ‘Nordol Hoodda, aad that 
he nuse be discharged. : 


| With reference “to. the prisoners No." "39 
Nawab Jan, and No.40 Koodeergm Mitter, 
who have been convicted of, -the offence of 
abgtment of ducoity, I am of ‘opinion that 
the Judge's charge to the Jury contains 
misdirégtions in points of law ; that he has 
omitted to guide the Jury as to the nature 
and weight of*the evidence; in short that 
there are, def€cts and omissions whereby 


“the Prisoners Nave bed materially prejudic- 


ed. Such being the.case, I would set aside 
the verdict of the Jury, nud' the convictious 
founded Apoy it, and order the as to 
be discharged. 


My learn&d_ brothet, siili atanta that 
“ the charge of the Judge i is not.as full and 
< completg.as it ought to have been, that it is 
‘in fact an*uosatisfactory, charge,” is never- 
theless of opinion “ that no such substantial 

“ misdigéction has been made out as would 

“ justig the Court in interfering with the 
“ verdict found against the prisoners Nawab 
“Jan and Koodecram~ Mitter.” I regret 
that, after nuch consideration, I cannot con- 
cur in this%pinion. j 


I take tbe case of the prisoner Nawab Jan 
first. This prisoner was arraigned on no 
less than 15 counts, including one charging 
him with the guilty receipt of à portion of 
the stoleneroperty, a charge which hopelessly 
He was acquitted on 14 out 
of the 15, nud -was convicted of abetment, 
and sentenced to 10 years in tranapor tation, 
and to pay`a fine of rupees 10,000, which is 
fo be Igvied from his estute and paid as 
compensation to*Jureefunuissa and Maksood 
Ali in equ, proportions,’ 


Against the prisoner Nawab. Jap, thos .cnse 
being stripped ofall extraneous and suspi- 
cious featureg,.such as hL® presence at Kulna 
at the time of the dacoity without any, ap- 


, parente good reason, there is. absolutely. no- 


thing that.can be catlad evidence beyond the 


“‘stffement of the approver witness Ruhmut: 


Sheik. „This, witness, the menial servant of 
the ‘prisoner, states that.two days before the 
plutider took pla, he took’a letter. from the 


prisoner Nagvab Jan to the Srikistopore qut-. 


cherry, a cutcherry admittedly situated in the 
‘prifoner’s zemindary—thag Nawab Jan 


‘sealed. the letter, the conteftts of which were ' 


unknown to the witness He als@refers to a 
comyersation said, to; have taken place. be- 


tween ema Jan and enue pxisoner,. 


Prannaih, who bgs been coyvicted, tn the 
course of which the latter’ said to the former, 
“ the-Houses have bean plundered and are 
bifrnt ;? Nawab Jan snid ‘ very wll.” On 
cross-examination this” witless said thaé 
Nawab Jan gave the orde: to the prisoner 
Koodveram about 12 days before the plunder ; 


‘tha@ there was no one present at the time. 


In submitting this evidence, which comes 
from a tainted source to the Jury, the Judye 
wholly omitted to tell them that this witness 
had been hunted up after the case had been 
committed to tle Sessions, and while his 
master, the prisoner Nawab Jan, was in hajut 
awaiting his trial, ` i 


The Judge, in my opinion, did fot with 
sufficient emphasis caution the Jury as 
to thé danger.of paying any respect to the 
testimony ‘of the approver Rahmut, Sheik, 
and he wholly omitted to guide them as to 
what amounted to legal.. corroboration, viz. 
that the testimony of. the` approver ought 
to be corroborated in some material circum- 
stance, such circumstance connecting and 
identifying the prisoner with the offence. 


| In the case of Elahee Buksh, reported in 


Volume 5 of the Weekly Reporter, Crimi- 
nal Rulings, page 83, a quotation from the 
charge of Baron Alderson in the case of 
Rex versus Wilkes and Edwards is given. 
That learned Judge said—* There is n great 
difference ‘ between’ confirmation to the 
circumstance of the’ felony and those which 
apply to the individuals charged. The former 
only prove ‘that the ñccomplice Was pre- 
sent at the offence; the latter show that 
the prisoner was connected with it. ‘Tha 
slighiastion ought always to be atgended tox” 


The. Sessions Judge omitted to draw the 
attention of the Jury to thig distinction, 
and the circumstances of. corroboration 
which he submitted to them aSsufficient in 
law were clearly not so, For instance, he 
Says, “with regard to the prisoners Nawab 
Jan eand ‘Koodeer am Mitter, there is the 
fact sworn to ky many witnesses that their 
names were called out by the lattiale when 
they attacked the house.” , “If”, gays the 
Judge “the Jury kelieve that this ory was 
raised, although, , the mention.of the names 


of the prisoners by the” „lattjals cannot be 


taķen as direct. evidence against,them, it is 
clear thé@t the mention “of thbir names 
by parties who arg known to be their servants 
may be taken as n cdi*oboration of the other 


circumstantial evidence . which” has been 
adduced against the said prisoners,’ = :-, +- 
Í D 


-chirge of hiring the 


which 
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I am ‘of opjnion that this „was clearly ‘a. 
misdirection. It is admitted that the pri- 
soners were nót present at the time of ‘the 
dacoitp, ° To make the cries of the dacofts 
corroborative evidence against the prisoners, 
it must first Be proved that the dacoits 


‘were set-in motion by, the prisoners, and 


that thè offence was the probable result of 


“the abetment or a part of the conspiracy, 


The Judge was. wrong in telling the Jury 
that the cries were uttered by persons 
known to be the servants of the prisoners. 


‘He ought to have told them that unless -the 


evidence established 


Note—The prisoners 


were acquitted of the soners did ‘abet the 


~ offence, and that the 

dacoits were the hired 
servants of the prisoners, the cries of the’ 
mob ought not to be received as evidence 
as- forming part of the res geste and show- 
ing the character of the principal fact. 


` Again, the Judge tells the Jury,“ that 


lattials. . 


_ the witness Rahmut Sheik swears that the. 


prisoner. Prannath came tọ, -Nawab, Jan 
at Kulna before he had laid his complaint 
before the Deputy Magistrate, and he swears 
that Norool Hoodda accompanied Nawab 
Jan to Kulna and stayed with him there,’ 
‘* Any of these points,’ snys the Judge, “ if 
believed by the Jury, will serve to . connect 
the prisoner Nawab Jan in some measure 
with the commission of the offence.” ` 


How -the fact of Prannath coming’. to 
Nawab Jan at Kulna or the circumstance 
that -Norool Hoodda accompanied: Nawab 
Jeu and stayed Pith him at Kulna served 
to connect the prisoner Nawab Jan with 
the substantive offence, the abetment of 
which he.is charged, I am at a loss to-under- 
stand. G 


It is difgeylt to estimats to what extent 
these remarks may have influenced the mind 
of the Jury. That they were wrong an@ 
calctilated to prejudice the prisoner appears 
to Me to admit of no doubt. D i : 


The as tothe motive for ‘so gross an 
outrage, au all important feature in the 
case,—for an attack repeatell in the presence 
of and in direct Oppositioneof the Police ‘in 

a- very, urge sum of money 
(rupees 15,000) and property of grent'valye 


‘was robbed, could not bat have been with a 


motive—the Judge ° teļjlæ .the Jury. that 


“t the causgs are snid fo be” (not proved to 


-be) “enmity'on account of quarrels arising òut 
of the institution of a new market by tlie 


‘REPORTER. : 


the fact that the pri-’ 
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prisoner Nawab Jan: through his servant: 
Koodeeram, and a claim which has been set 
up to the property held by Turreelypnissa 
‘by the prisoner Norool Hoofda.” - . y 
“The Judge then tells the Jury ‘that the e, 
prisoner Norool Hoodfa had been already 
imprisoned, on account of a° gomewhat’ 
similar attack ‘Auring the® life-time sof" 
Gholam Rohman, the husband ‘of Juitree- 
funnissa. He corfcludes his charge on this 
head, viz. motive, with poe remarks, , 
“ The Jury must consider w gther they are 
satisfied with the proof that there isan 
intimate relation exifting between the pri- 
soner Nawab Jan and Norool Hoodda, ‘who, ` 
as a claimant for the property, may be con-. 
sidered to have’ some motive toe léad him to, 


instigate the offence. 


-These remarks are “in my opinion alto- 
gether improper, and ought not to have been 
submitted toa Native Jury, whogare* only 
too apt to adopt any suggestion, howeyer 
speculative, as to motives for any given’ 
crime. e . -; 


“ Trial by Jury in the Mofussil is, as ob-: 
served by the learned Chief Justice in ‘the’ 
case of Elahee Buksh quoted above, “ in ‘its: 
infancy : the’ persons of whom Juries arë 
generally composed, are necessarily’ more 
dependent upon the Judge than tl®y ` are “in 
England for sound and proper advice and 
sistance.” 
the Judge suggesting to ghe Jury the follow- 
ing speculative motivés for the érime, viz. 
the erection of a new market, an undertak- 
ing in which I may observe Nafvab Jan’ äp- 
pears to Have been wholly successful, and 
which would supply-a motive for aggressiog 
against him and not on hijs part, he fact 
that-Norool-Hooddg had pétitiongd’ to, takā 
out letters of administration to the estate 
of “Gholam Rohman deceased lidsband of 
Jurreefunufssa, and the ‘rélationship between 


Nawab Jan and Notool Hodddy a fact never 
denied. ° 


* + 
- fe former conviction is also alluded® to as 
tending ¢o implicate Nofool Hoodda in ghe 
present offence. `, e e. 
The mere existence of relationship be- 
tween the parties and- tbe assertion of a 
right under*Act XXVII of 1862, are -surely 
noffacts supplying or even suggesting an 
adequate . motive for s8 grave an offenge— 
much less‘as sePving, as the Judge tells the 
Jury, to Cqnuect. any af he. prisoners with 
the commission of tif offence. The allusjon 
to the former-conviction of one ‘ef the pri- 
soners vas highly@imprupér, and yot it was 
ô o `e : ° Í 


In the present case we'find ° 


e Jemarks. The evidesce of the two mookhtars 
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As this prisoner has been equally preju- 
diced with the prjsoner Nawab Jan by the 
defects and omissions in the charge, he is in 
my opinion fairly entitled to his discharge, 
wifich I would accordingly order. °,. 


a? 
unfortunately just one of those remarks 
. which, of all others, would have very great 
weight with a native Jury.’ ` 
A's alrêady observed, my learned brother 
ad its that the charge is an unsatisfactory 
gne“ Igo much farther. I am of opinion 
*that, in a case of this importance, when 
powerful arguments were doubtless urged 
upon the *attantion of the Jury in favor of 
oppogite viegvs of the question, it was of the 
utmost ‘importance that the summiug up of 
the Judge should be accurate; that it was 
‘his duty to havedirected the Jury as to the 
legal weight which ought to be attached to 
the*ewidence, m well og to have correctly 
stated what was, and what was not, legal 
corroboration of the approver’s statement. Not 
having insmy opinion done s0, the prisoner has 
been prejudiced, aud he is entitled to bis 
discharge. gUnder jhe authority of the 
decision in the case of Elahee Buksh, I am 
not necessarily bound to send back the case 
for a ‘hewetujal. There was evidence which 
is valid in law, viz. the uncorroborated 
testimony of the approver. On the evidence 
of this witness, if the trial had been with as-' 
sessors®I should on appeal have not hesitated 
to acquit the prisoner. But, for reasons above 
stated, there was in my judgment error in law 
in the summing up of the evidence which pre- 
judiced the prisoner and caused a failure of 
justice such as to warrant this Court in setting 
aside the verdict of guilty and directing his 
e discharge. a as 
The above remarks apply generally to the 
case of the prisoner Koodeeram Mitter. 
This prisoner is the naib of the prisoner 
Nawab Jan,e and it is saide that he acted 
under the orders of his employer.e Against 
this prisoner, there is the evidence’ of the 
approvers Koodeeram and Baboo Skeik. 
This evideyce has not been properly sub- 
mitted to tho Jury, and they. have been di- 
rected to accept, as corroborative of this evi- 
dence, facts which “do not legally torrobSvate 
it. I have egtered into this part of the case 
in tweating of thg case of the prisoner Nawab 
Jan. elt is not necessary to repea® my 


Macpherson, J.—As regards the prisoners 
Nawab Jan and Koodeeram Mitter, I think 
there has been a misdirection which makes 
it necessary that the conviction of and sen- 
tence on each of these prisoners should be 
set aside. 


In the case of Elahee Buksh (V Weekly 
Reporter, 80, Criminal) which was tried by a 
Full Bench, it was laid down (page 87) by the 
Chief Justice, the majority of the Court 
concurring, that “ if a Judge, instead of 
“advising a Jury not to convict upon 
“the mere uncorroborated evidence of 
“an accomplice, were to advise them to 
“ gonvict ypon such evidence, or were to 
í tell them that the uncorroborated evidence 
« of an accomplice under a tender of pardon 
“¢ wag udmissible, and ‘that it was for them 
“ alone to form their opinion upon if, 
“9 conviction founded upon such evidence 
“ would be legal, and that such evidence 
“ without corroboration might be acted upon 
“with as mach safety as that of any 
“ other. witness; ¢he error in the direction 
“would form a good ground of appeal.” 
And again, that “ it would-be an error in 
«t summing up if a Judge, after pointing out 
“the danger of acting upon -the uncorro- 
‘€ borated evidence of an accomplice, were to 
“ tell the Jury that the evidence of the .ac- 
“ complice was corroborated by a fact-which 
“ did not. amount to any corroboration at 
“ all.” id ° 


Tf the case as against Nawab Jom be look- 
ed upon asa case in which the conviction 
was based exclusively on the uncorroborated 
evidence of the accomplice, Rohomut Sheik, 
the conviction is clearly bad undgr the rule 
laid down by the Full Bench io the first of the 
éwo passages just quoted : because the Judge 
did not, in his summing up, direct or advise 
the Jury that they ought not to canvict upon 
the uncorroborfted evidence of the accom- 
plice: If, on the other hand, the “case is 
looked on as one the conviction in which is 
based upon the Evidtnee of the accomplice 
as corroborated» by the, evidence (which 
appears to be the view which the Sessions 
Jgfdge injended the Jury to take of it), then 
the conviction is, inemy opinion, bad, because 
the evidence of tig, dccomplice is not in 
fact corroborated by any evideace at all, 


oo Sing an@ Kalichunder -ChucKerbutty, 
which the Judge directs the Jury to consider 
as against this prisoner, do uotin any way 
connect the ,prisener with the particular 
offence with’ which ‘he is chafged. The 
conversation'snid to have passed betwen 
him and the mookht&rs, may have been about 
a totally different tranguction. There is 
nothing in the e&nversation to gonnect ‘the 
piésoner with the case efore the Court. 

ee -9 
ee 78 
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There is no corroboration such as adds to The 24th June 1867. 

the weight of the accomplice’s -evidence z - 

against Nawab Jan; betaus® there is no *Present : 7 a 
evidence apart from thatof the accomplice e . . 
which igeutifies the prisoner with the cem- The Hon'ble L. S. Jackson andl 


mission of the offence with which he is 
charged ; nothing which distinctly. goes to 
prove that he was in any away connected 
with-the commission of the principal offence. 
Facts which do not shew the connection of 
the prisoner with the commission of the 
offence with which he is charged, are no 
corroboration in the sense in which the word 
is used in such cases, although they may | 
tend to shew that certain portions of what 
the accomplice says are true. 

It is said that as it is proved by many 
witnesses that, when the house was attacked, 
the attacking party made use of Nawab 
Jan’s name, this is corroboration of the 
aecomplice’s story. But, in my opinion, these 
cries cannot be used against Nawab Jan. 
The case for the Crown is that Nawab Jan 
was at the (ime many miles off at Kulna, 
and, that being so, I cannot seethat cries 
used by the lattials are evidence against him. 
There is nothing in such cries which neces- 
sarily brings the offence home to the prisoner.’ 
The cries might possibly have been used for 
the purpose of misleading those attacked, 
even if the attacking party had had uo 
connection whatever with Nawab Jan. 


I think there has been a misdirection and 


C. P. Hobhipuse, Judges. ay 


| False Evidence—Evidence-+ Misdirec- 
° . tion ° . . 
» e . 


Queen versus Sheikh Tufani. 










Committed by the Magistrate, and. tried by* 
the Sessions Judge of * Daeca, gi a 
charge of false evidence, 


A prisoner’s inability to say where his son was on the 
4th Pous is no evidence on which twdiréct a J ury to 
convict him of false evidence for saying that on the day 
previous (8rd Pous) his son Was ill at kome. 


Hobhouse, J.—T ax prisoner was charged 
with intentionally giving false evidence in a 
stage of a judicial proceeding, was found 
guilty by the Jury, and was sentepced by 
the Judge to one year’s rigorous ingprison- 
ment. ; ; 5 

The alleged false statement was laid in the 
following words, viz. “that the prisoner hnd 
falsely stated that on the 8rd ôf Pous his 
son was at his, prisoner's, bouge sick of a 
fever,” and it arose in this way. 


° The said son had charged a certnin per- e 
son with an assault upowhim, and the 3rd 
Pous was fixed as the day of hearing ; but 
ou that day the prisoner came forward and 
asked for a possponement of the case, on the 
ground -ofhis, son’s sickness; and on the 
‘requisition of the Magistrate, the prisone 
made declaration on solemp affirmation of 
that sickness in the words nojy charged 
against him as false. . 


a failure of justice in consequence. It is 
contended that the summing up is substan- 
tially correct, and that the prisoner has: not 
been prejudiced by the errors which have 
b&en committed. ° In this view I cannot 
concur. - Phe Sessions Judge was bound to 
follow the rule laid down by the majority of 
the Full Bénch in Elahee Buksh’s case. 
This he hasggt done, and I consider that the 
summing up was very substantially. wrong. 
Such being the case, it is impossible for ond 
not to hold that the prisoner has been there- 
by prejgdiced. I, therefore,*thiik the pri- 
soner Nawab Jan shoald be discharged, ` 

+ For similar reasons, Ieam®of opinion that! This beiyg the only ewdence, the Judge 
Koodeeram, Mitter also otight to be dis- | charged theWury in the following words :— 

e 


4 Å e 
‘charged. Two accomplices gave evidence € The charge againgy the prisoner is that 
F | he intentionallg made a false statenfent 
é i befọre the Magistfħte nt Moonsheegungo, by 
resembles that of Nawab Jan and is gov- stating thet his songFyzoo was sick at home 


‘erned by tho like principles, . that day, the 3rd Pous. An enquiry was mide 
. * °° 


There isnot on the record any evidence 
to shew whether or not the prisoner’s son 
was gick of fever & prisoner’shouse on the 
3rd Pous. The only evidence put before 
and-believed by the Jury was -thate which 


prisoner’s son was not at hgme sich in 
prisoner’s house. 


. g o = roe 
against him. In othererespects, “his cage 


@e © * 


went toe show that gn®-the, 4th Pous {he o 
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next morning, and the witgesses state that, 
when they went with the constable to his 
house, he himself said that his gon was not 
at Home, and he chuld uot tell where he was 


to be found. What prompted the prisoner. 


*to adopt the course hedid, is not egsy to see ; 
but with thet you have no concern, if you 
believe thht the witnesses are Spesking the 

. truth, whenethey say that the prisoner on the 
morning of the 4th could not tell where his 

e son was to be found, there is presumptive 
*evidence of thé strongest character that, 
his statement ®f the previous day was a’ 
deliberate false statemei®.” 


In these words there is a manifest mis- 
direction aud consequent error in law, for 
“it? is obvious that the prisoner’s inability to 
say where his son was on the 4th Pous, is 
not only n presumptive evidence, -bus is no 
sort of evidence at all, that prisoner spoke 
fulselyswhen he said that his son was ill at 
home on th 6rd Pous, the day previous, 


The question was, 
the 3rd Pous not sick at home, and, if so, 
did prigoner know that his sou was not so 
sick at home, or -not believe that he was 
80. . ; 


There wag no evidence at all bearing on 
this question. 


There we’ therefore no evidence to go to 
the Jury on the renl point of the prisoner’s 
“guilt, and there was a manifest misdirection 
and error in law in @e direction to the Jury 
to convict on what was not evidence. 


Under thes, circumstances | think that the 
conviction must be set aside, and the prison- 
er discharged. 


e 
*Jacksog, J.—I concur. | ° 





$ The 254l? June 1867. ° 
e 
Present : S 
A e 
The Hon'ble L., S. Jackson and 
. C. P; Hobhoie, Judges. ° 


Seetion 218, Penal Code—False 


° Evidence. b 


Criminal Jurisdiction. 


Reference under Circularoĝrder Now 27, 
dated 1708 Jung 1863. @ — 


e 
Queeneversus Shama Chur Roy., 
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Revised under Section 404, Code of Criminal 
Procedure. 


The intention is an essential ingredigné in the® offence 
contemplated by Section 218 of the Penal Code. 

The making ôf a false return øf service of summons 
is an gffence punishable, not under Section 181, but under 
Section 193 of the Penal Code, and is cognizable by the 
Court of Session alone, 

Jackson, J.—Tuis is a reference’ which 
comes before us under somewhat peculiar 
circumstances. Shama Cliurn Singh Roy, 


.| a peada of the DeputyzCollector’s establish- 


ment at Serampore, was convicted before 
the Deputy Magistrate of the Division on 
two charges under Sections 181 and 218 
of the Indian Penal Code, and sentenced 
(for his two offences) to rigorous imprison- 
ment ‘for 6 months. He appealed to the 
Judge; by whom the conviction and sentence 
were affirmed, the Judge treating the case 
as one in which only facts were in issue. 


‘After this the Magistrate of the District 
being of opinion that the conviction was 
had tu law, requested a reference to this 
Court, and the Judge has made tha refercnee 
in the form prescribed by Circular Order 
dated 17th June 1868, No. 17. 


The facts are these:—One Gunesh Mundul 
lind been named asa witness for the defend- 
ant in a suit for a kubooleut’ before the 
Deputy Collector, Baboo Gopal Chander 
Modkerjee, and summons was directed to 
him, which was entrusted for service to the 
peada, Shama Churn. ë 2 

Tie latter afterwards made return to the 
effect that he had served the summons on 
Gunesh ; and as Gunesh did not appear, the 
Deputy Collector proceeded against him 
by, prosecution under the 174th Section of 
the Indian Penal Code. Gunesl» Genied the 
charge. s 


“In “the investigation of ¿his case in which 
Shama’ Churn was examined as a+ witnegs 
(19th February),* the Deputy Magistrato as- 
certained that Shama Churn had not” gone 
to.serve the sumigons at all, but that it-had 
been taken to the fous of Gunesh by Shaina ' 
Churn’s brother, Haboo ; and that as Gunesh 
could not’ be found, persoal service was nut 
effegeed. , 


e i 7° A 


“He, the Deputy, Magistrate, thereupon 
at once put Shama Chiff on his defence for 
making (19th February) a false return and a 
false statement on oath. Shama Churn denied 








. e 
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the charges and named wibnesges in his de- The Police may, without any formal complaint, appre- 

fence. These men were summoned and exa-, bend any person found with stolen property, 

mined (20th February), but the Deputy AE An T 

Magistrate did nt believe them, and con- Tar objections raised éo the ction 

victed Shama Churn on’ both charg ges en are apparently without foundation. ° ‘Thtre 

; Febr uary). . ~ |is no necessity for dy formal ‘complaint. i in® 


such enses: By Section 68 of Act XXV of 
1861,-thé Magistrate has auth rity, withont 
“| any compfaint, te take cognizance of any 
- That under 218 is wrong, because the offence whieh mpy come to his Knowleflge ; 
facts dg not constituto “the offence contem- | and, by Clause 2 Seétion 100, the Police may 
plated. The intention is an essential iñ- | apprehend any person against whom a 
gredient, and that Intention in this. ease ‘ap- reasonable suspicion exists of his having 
pears. altogther wanting. From the ground been concerned in eny snch offence, & Ce 
ón which the: Deputy Magistrate put the | those mentioned in Column 8 of the Schedule 
conviction, as well as from the facts in evi- | attached to tho Act; and Clause 5 of the 
dence, it would appear that there was no] same Section says that tho Police emay Ap-. 
intention, and that the Deputy “Magistrate | prehend any person | found wth stolen pro- 
found no intention of the kind mentioned perty. It would, as the Judge remarks, 
in the Act, and the Deputy Magistrate evi- |.have been impossible to identify the property 
. dently referred to what is no doubt a most | viz. ghee, unless it-had been kept ïn, the 
reprehensible practice of serving- peóns dele- original jars, and then those j jars wight -haye 
gating their- duties to other parties and been identified; but this, is Immaterial in 
reporting as if they had pectoris them i 1n;| the present case,- for the prisoner confessed 
person., vi to the Magistrate that he had rec&jved: ‘the 
.ghee from persons who told him thet it had 
been nequired by dacoity. His'own con- 
fession, therefore, convicts him of a guilty \ 
knowledge. I reject the appeal, Si 


“Et is quite clear that the convictign « on 


e 
bath heads is crroneous, 








The conviction under 181 is wrong, 
‘beeause the offence with which the- prisoner 
was chargeable. was clearly the giving, false 
évidence in a judicial proceeding, an offence 
under Section: 193 cognizable by the Cont 
of Session alone. This would be equally |. 
the case, whether the’ evidence was ‘given 
.on-the enquiry before the Deputy, Magistate,’ 

_ or in the, suit before the Deputy’ Collector. 


t 


‘ 
Orca er OU 


The 27th June 1867. re 
_ Presege: l 


‘This is'a point upon which the. Judge of ° 
The Hon’hle G. Loch, Judge. 


Hooghly was instructed in a letter. from” this 
Court dated Tth May 1866. 


The .conviction must therefore be set 
_ aside, antl the prisoner discharged. 


Murder — Culpable Homicide not 
amounting to Murder — Grievous 





y Hurt. ©. o ° 
a" * # # eo z ae 
g Queen versus Madur Jolaha. 
oe - ga Committe by the Magitrate, ‘and tried by 
The 26th June 1867. --. = the Sessions Judge of Beaugulpore, on 
i Present: on x @ charge of culpable homicide not 


pt ; amounting to murda. ‘ 
e The Hon’ble G. Loth, Judge. ° "I e e i ere 
Explanation of the differonce beteen murdef, cul- ¢ 
pable homicide not amounting to murder, and gricvous 


hurt, ° e 
e e 


Receiving of stolen property—Com- 
plaints 
nt 4 e a e 


ow Queen versus Gowree Singh. 


e It appears ‘to me that the Judge mis- 
understands the nat@re of the offerige of 
calpable honftcgde as set forth in the Penal 
Code. o e : 
° 
Culpabje homicide is murder if commetted 
undew any of the circumstance’ - faentioned 


Committed by the Magistrate, dnd trie by. 

l thë Sessions Judgaof Bhaugulpore, on a 
charge of dishonest retention of stolen 
property.” : g 
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in the 4 Clauses of , Section g 300. The 
offence kecomes “culpable homicide not 
amauntitg to murder,” when it is accom- 
angen any of ghe Exceptions mentioned 
in ection 800. ~ : 


Iu both offences, the law supposes that 


there is an ixtent to hill ot a knowledge that 
deagh world result from’ the act, but the 
rwresheinows features of thé offence of murder 
.disappéar when any of the Exceptions noted 
in Section 300 intervene, and the crime then 
* becomes “ culpfble homicide not amounting 
io murder.” When there is no intent to 
kiif, @ knowledge thae death is likely to 
follow theact, the offence is neither murder 
nor culpable homicide not amounting to 
* murder, ut js reduced to “ grievous hutt.” 
The Judge ‘will observe that the Penal 
Code contais no sugh offence as culpable 
homicide, as‘was understood by that term 
before the Code came into operation, Un- 
der the ogmer procedure, the prisoner 
would have been very properly convicted of 
culpable homicide; but now, as, the Judge 
finds Àt the prisoner’ only intended to in- 
flict infary’on his wife or knew that the blow 
must have that effect, the offence is one of 
grievous hurt, and not of culpable homicide 
not amounting to murder. The- conviction 
should have been of the former offence ; but 


I see no reason to interfere with the sen- 


tence pnssed upon the prisoner, and dismiss 

* jhe appeal. 
` 

e 





` The 29th June 1867. 


ste ù » © 

Present : 

Thé Hon'ble W. S. Seton-Karr and 
©. P. Hobhouse, Judges. 


Hurt — Grievous Hurt — Ewidence — 
Admission. 


e Queen versus Bysagoo Noshyo. . 
a ie y 
*@mmitted by the Magistrate, and tried by 
` She Sesstons Judge of Dinagepore, on 
a charge of voluntarily causing grievous 
hurt, aid’culpable homicide hot amount- 


. £ . 
ing to murder. o 


S 7 : 
Where a wife died from a chage@kick in the spleen in-, 


flicted by her husband @n provocation given by the*wife, 
the husband not knowing thf the spleen was discased, 
and.show®ing by the blow itself: and by Ris conduct im- 
e - e e e - 
s 
s ° 


a 



































‘mediately afterwards that he had no intention or know-- 
ledge that the act was likely to, cause durt endangering 
human life, Hep that the husbami was guilty ofan, 
offegce under Sections 319 and 821 of the Penal Code, 
and not of qn offeuce under Sections 3Z0and 322.. 

An admission by tho husband ig the presence of 
several witnesses, that he had killed the wife, and that 
she died after receiving the kick, was held to be direct 
evidence against him. f 

Hobhouse, J.—Tite prisoner’ who appeals 
in the case hus been found guilty, by ‘the 
Sessions Judge and Assessors: below, of 
voluntarily causing grievous hurt,- and has 
Been sentenced by the Sessions Judge to five 
years’ rigorous imprisonment. 

‘Tam of opinion that this finding and 
sentence are riot good iu liw. ~ 


“Phe facts proved in evidence are that the 
prisoner’s wife, the decéased, mngered him 
by’ negligently permitting some cattle to 
eat tlie prisonet’s “ dhan” ; that a quarrel 
thereupon’ ensued; that, in the ‘course 
of that quarrel, the ‘prisoner struck his 
wife a blow on the face, and gave hor a 
‘kick in the spleen, and that this kick rup- 
tured the deceased’s. spleen, so that she 
died immediately. - . 


Now, there is nothing’ to sliow that the 
prisoner knew that his wifes spleen was 
diseased; on the contrary the Medical 
evidence goes to show that he was not likely 
to have known it, and, on the other hand, 
there is evidence to` show that the deceased 
gave provocation ; and it is a presumption 
-| which has not been rebutted that, but for 
the fact of the spleen being disensed, the 
kicks given would not have caused death,’ 
and that prisoner is therefore in ghe position 
of a person who has committed an act- 
falling within’ the last provision of Illus- 
tration (b) Section 300, Thdian Penal 
Code. nos is 


- @@ 
He did intend ‘bodily injfry but not 
urder: nor can if, I think, be | said 
thate he intended grievous hurt, for it 
cannot be snid that he intended to cause, 
or knew that he was likely tg cause, 
a hurt endangering life within the meaning 
of Sections 32) and 322. What ho did 
was to strike a chance blow on provocation 
given, the strikfng of hich he immediately 
repented, for hé was found with the womun 


in his arms succouring her. -e 
,@ 


- I would ratheresay that his act, was that 
of a person who intended to.cause burt 
within the meaning of Segtions 319 and 





s e . ea oe eae ee 
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321, Indian Ponal Code, and I would find $° - The 29th June 1867. ‘ 
A DER = . $ coon 7 
















him guilty undtr Section 323,*nud sentence 
him to one year’s rigorous’ imprisonment,” 

I olga@ve thit the Sessions Judge ‘sitys 
that there is he direct evidence against the, 
prisoner; but b find that prisoner -admitted 
in the presence Of several witnesses that © 8 , 
he had kicked the deceased, and that®she f > ` Queen versus Durbarra Pole. a 
had died after receiving the kick, and thig, |, wt Pe aa A ° cre . 
I would remark, is direct evidénce against Committed by the Mag Bete Oke and. tried by ` 
the prisoner. - i", the Sessions Judge, of Dinagepore, on @ 

_ Selon Karr, J—J concur. A sentence of | charge of committing mischief by fire. 
one year is ample for the offence which the! ~ ; ae 


: Present : a ae 

i ; : eee Te Bey 
The Hon’ble C. P. Hobhouse, Judged 
Be 5 , ° Baa ., 
Mischief by Bire—Charge. `s 





: # n 5 PER = ge : ©. . 
prisoner has committed. , A A ae ek In a case of mischief by fte with intent to cause the 
Pg : _ | destruction of a dwelling-house, the charge should lay 
t “ ‘| the intent as an intent to cause the destruction, not ` 
SE *.- f of a house simply, but of a house usel as a húmag 
The 29th June 1867. ' dwelli me Prenat Sea 
i : act aai) dwelling, 
P. i ar ` m E e . ® DEN 
resent Tae prisoner is clearly proved guilty of. 


ithe offence of committing mischief by fire, 


`F , q e + 
The Hon'ble W. 8. Seton-Karr, Judge. | | intending to cause the destructio? of com- 


Sessions record — Principal docu- | Plainant’s dwelling-house, and has -been 
` appropriately punished. 


. ments. . Maa of res day] $ : e 
i AT ` '| ‘The appeal is, therefore, dismissed.e 
-- ‘ Queen versus Sheikh Bheekun. - mS : ; wa 
l I observe that the charge'lays the intent’ 
as au intent to cause- the destruction of a 


t a 


“ house” simply. -à 


Committed by the Magistrate, and tried. by 

. the Sessions Judge, of Bhaugulpore, on a ; 
I would point out that this is pot a suffi- 
cient charge, for the destruction must be a 

~<} destruction not of a ‘ house” simply, but, ag o 
‘in this case, of a house “qused asa human 


charge of fraudulently using as genuine 
a forged document. 


The principal documents in a.Sessions case should be 
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put in a prominent place on the record, and not buried dwelling. : s: ; 
in a mass of papers. f ; pie gl aa e 3 : : SoM iene i 
eel >o = e- 
I WAVE to compuin, as I have complained ° 
in Sther cases from other districts, that the The 1st July 1867. : 


two pricipal documents on which the whole |" 
case turns, have not been put in a prominent: 
place on the record, but have been buried in 
u mass of papers. . a 

Pupers sui jo be forged or tampered with,” 
should be p@t with the evidence, taken at 
the. Sessions, iu'so conspicuous a place'as to 
be avhilable at once. A 


I edo not'understand on whgt grounds the 
Assessore would acquit the prisoner. 


The evidence of Wahed Ali and Sukhawut. 
Hossein and others is preise and quite’ 
unrebuittéed, and the prisoner obviously used 
the documents, shewm to be forgeries, for |: 
his owu benefit and with a corrupt intention, 

‘Khe conviction, under Section’ 471, seems 
‘correct and proper, ànd ethé punishment is, 
appropriate.e ` ; : 

The appeal is.rejected. , 


Present : ©- °. 
e e 


The Hon’ble L. S.. Jackson and 
i *- O° P. Hobhouse,” Judges. ` 
pica 


Jirisdiction—False Evidence, e` 
i ‘ee 
Reference by Mr. AT. Elliot, Sessions, m 
Judge of Tirhoot, to the Appellate Hyh 
t - Court, dated the 15th June 1867. © 
ms e. ee a eS 
‘Queen®versus Heeramun Singh, ten 
e 
The offenco of giving false evidence in a stage of a 
judicial -proceeding isnot’ cognizable byan Assistant 
Magistrate, 9 i . 3 : oe Aia 
‘A Sessions J udge in appesl can quash an illegal cof- 
*yiction by an Assistant Magistrate in such aie. Ge 


ae e e 
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Cuse.—On looking at the judgment of thej 5 Queen versus Sahrae and othersi 
Assistant Magistrate, it’ bs clear that the e ° s 


prispner tshonid, if, found. guilty of any 
offence have been, ‘sentenced under Section 
ih Ot, pe Be 5g 

“The offence he. has, been convicted of, is 
the Sntentionally giving false evfdence in a 


stage of æ Juglicial proceeding —an offence 


not cognizable by -the Assistant Magistrate. 
Thaf the appellant did iytentionally give 


. "false evtdence ina stngd of'n judicial pro- 


e ceeding is prim@ facie established. 


This is nota case falling under Section 
427 #ct XXV of 1861,ens the charge’as laid 
and pleaded to and the order of the Magis- 
trate as issued are under Section 18} Act 

* XLV of 4860. i 

Under the above circumstances, I recom- 
mend that® the sentence of the Assistant 
Magistrate be quashed as illegal. 


The Asgistant Magistrate has been direet- 


ed to relense the prisoner, appellant, on bail, 


pending orders of the High Court. fe 


Tn the absence of ‘the Assistant Magis. 

trale oPlenve, the papers of the case were sent 

' to his snecessor who has submitted uno -ex- 
_ planation on the subject. 


r 
Jachson, e].—The conviction in this ease 


is erroneous. The case ought to have 
been dèa with “as° an offence under 
Section 193 of the Indian “Penal. Code. 


* The proceedings of the Magistrate are set 
aside, and he is digasted to: proceed accor d- 
ing to law. 

We are of opinion.that-this order migth 
have teen pa§sed by the Judge himself, the 
case being- before ‘him on. appeal, aud all 
questions of law and fact arising out of, the 
case beifg cognigable by him. 

e e 





The 1st July 1867.9 °° 


° , . 
ê pee” i Present: : bd 


° The Hon'ble L. S. Jackson Pre 
C. _PeHobibuse, Judges. ° 


Separate convictions and sentences —" 


Mischief and Theft—Mouse- break- 
ing and Theft. - eo 
Reference from L&utenant Colonel J. T. 
Davis, Judicial ,Conmtssioner of Chota 
Nagpore, to the High Court,®dated the 
Ish Juve 1867. -o 
e @ e s 






; uåder 


Separate convictions and sentences under Sections 429 
and, 379, and under Sections 457 and 380 of phe Penal 
Code, were set aside; ‘and the convictigns under Section 
429 in the” former case, and under, Section 457 in the 
latier, allowed to stand. e 

- «Case.—In the fir sb ease the prisoners Khoo- 
doon and Boodeen have been convicted hy. 
Lieutenant E. G. ‘Lillingston, Assistant 
Commissioner, Lohardugga Division with 
the powers of a-Magistrate, of mischief in 
killing a buffaloe, and theft in afterwards 
stealing the carcase of the said buffaloe, and 
have been sentenced separately under Sections 
429 and 379 Indian Penil Code, to rigorous 


imprisonment for one year under each Sec- 
tion ; but it appears to me that the mischief 
and theft are parts of one and the same 
offence, and, that the conviction 


should ba 


therefore, 
and sentence under one head 


quashed as illegal. 


In the other two cases the Moonsiff of 
Lohardugga, with the powers of a Subor- 
dinate Magistrate 1st Class, has convicted 
the prisoners of house-breaking by night in 
order to commit theft, also of theft in n 
building, and has sentenced them each to 
rigorous imprisonment for six moyths under, 
Section 457, and similar ‘imprisonment for 
r Section "380 Indian 
Penal Code ; a8 the conviction agder Section 
880 Indinn. Penal Code iu botli cases is illegal, 


it shðuld be set aside. 


three months under 


: nia 
Jackson J.—The-separate convictigns and 


Section 379 


case and Seion 380 in the, second are to 


sentences under in the first 
be set aside as proposed, *The convictions 
Section 4:29 in the first instance,, and 
under Section 457 the the second instance; l 


are to stands i . - 
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The- 2nd July 1867, . 7 
° s . aa i ' 
Present: 


The Hon’ bloe F. Kemp and F. A. "Glover, 
i i Judges.. N 


“Theft (by hired boatman). , 
ae Queen versus Bawool Manjee, : 


Committed by the Magistrate, and- tried.by 
the Sessions Judge, of Rajshahye, -on.a 


charge of causing disappearance of 


evidence, sc. ` 


A hited boatman does ngt come within the definition 
òf a ‘clerk or servant under Section 381 of the Penal 
Code, 
under Section 


80. 


_ Kemp, J.—Turs prisoner has been con- 
victed, uhder Sections 201 and 381"of the 
Tndini Penal Code, and sentenced to seven 
years’ transportation for ench offence. The 


conviction. under the first charge is goad; 


nnd mny stand, but. the conviction undér- 
Section 381 is illegal. 

The prisoner was a hired boatman and 
does, not come within the definition of a 
clerk or servant. Section 881 is therefore 
‘wholly inapplicable. The theft was com- 
anitied on board a boat, nnd comes under 
Section 380 of the Code. As the case is .a 
very bad one, the prisoner only escaping the 
graver charge of murder, from the fact that 
the evidence of the evidence of the approver 
witness does not implicate him, though we 
inve no doubt that he took a part more or 
Jess active in the grime, the sentence under 
ection 380 will therefore be the maximum 
‘sentence ‘which ‘the law allows, viz. seven 
years’ rigorous imprisonment in transport 
alion ynder , Section 59. 

3 < to’ 





è. gE oe 
* The 6th July 1867; 
° 
. Present: 


- 5 e rs 

The How ble Sir Barnes Peagock, Kt, Chief 
Justice, und the Hon’ble C. P. Hephous 
„Judge. 


Jurigdiction—High Court (as à Court 

` of Record) — Goatempt of Gourt— 
Presents to Qffieers of Court by suc: 
“cessful suitors. 


“In re Abdool and Muhtab, Chujprasée 
dj the tigh Court. ge ° . 


The High Court, as a Court of Record, has the power 
of summarily puhishing for contempt, 





-e 5 1 


te ee 


Theft by such a person on board a boat comes |, 5 
‘soners separately whether thay had any- 


° Any officer of the High Court who asks for or accepts 
a present from any person in whose favor judgment is 
pronounced by the Court, is guilty of a gross breach 
of duty and a contempt of Court, ~ 

So also any person who offers or gives suche prepent 

is guilty of a contempt of Court. ° . J 

Tue Chief. Justicesin addressing the pri-, 
soners, said : — , 


- It-has been brought to * notice that 
you Abdo&l and «Mahtab, being officers® of 
this Court and _ chupprassees Assigned fo 
altend upon Mr. Justice Hobhouse, have * 
applied for and received pregents from suit- , 
ors or mooktears of suitors ig consequence 
of judgments having been givetf in @fleir 
favor.by the Court in which Mr, Jasia 
Hobhouse was one of the Judges. : 


The Chief Justice then askedethe` prie - 


thing to say why .theye should got be os 
nished for so doing. 


The prisoners separ ately: answeregl - 
the negative, and left the case im Phe hand 
of the Court. 


The Chief Justice, addressing gie pri- 
soners, said :—Your conduct in thes ċase 
having been brought-to my notice by’ Mri 
Justice Hobhouse, I requested Mr. Field, 
the Officiating Registrar of the High Court, 
to make an affidavit of what teok place 
before him. He says that, on the 2nd day 
of July 1867, he was directed by the Hon’vle 
BIr. Hobhouse to take down the statements 
of you, Abdool and Mahtab; that he -did 
accordingly take down**your statements 3 
and that the writtet statements annexed to 
his affidavit coytained a true agcount of tlie 
statements which you made, 


You, Abdool, stated that yan and I Mahtalg 
were disputing ; that you were in te habit 
of asking money efrom suitorse who win 
their cases ; that they (the suitors) do not ° 
gives you anything unless ‘you ask; that 
you gotin all 8 annas-or a rupee; that in 
somes months you®got nothing ; eae ba 
got g couple of annas from ench: pern ; 
that the chupprasees all did the sam®;, that 
the jemand sometigd ges buhshish: es 
well as others; that Mabtab got is fair shar es 
that they ( meaning the suitors) never gave 
you anythiug until they were happy at 
having w ow their cases; and ethat: you did 
ios ask beforehand, for youeokuew you 
would not get it. ° 


Xou, Mahtaf, Gtated that you were- fight- 
ing withe Abdool ; that? you bad been at 
feud with him for afons'time ; 3 that you tld. 
the Hou’bl8 Mr. Hobhouse ‘that Abdool took 


Ge 
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all-the bukshish'and would not give “you 
your share ; that you got® two or ‘four pice 
“from the Mooktearaof the suitors who win 
eat e€uses to huy sweetments ; that you 
thi8 douceur after the cases are disposed 
. oof : that you change Week about, two men 
staying i in the house and two mèn remain- 
ing in Gort; that Abdool gets nothing; a 
atethe house ; that it is ab the Court only 
tha? you get it; that, you, do ask for it; 
2 that ‘they: (the suitors) * would never think 
e of giving anytking unless you asked for it ; 
that there wes a dispute about eight or 
ten glays'ngo,.at the lodging ; that you 
are now at Court and Abdool at the house ; 
that lhe and you are occasionally both on 
. duty at gutcherry (that is, at this Court) ; 
that you are newly appointed and he an old 
hand ; that you have been eight months em- 
ployed ; that you never “took anything 
yourself, but that the jemadar and Abdool 
jiaves ocegsionally given you a few pice as 
your share ;°and that only eight or ten annas 
altogether are made during the month, 


They % can be no doubt from these state- 
ments P iat both of you have applied to 
suitors of .this Court who have been success- 
fulin the cases which have been decided 
by a Couré of. which Mr. Justice Hobhouse 
is one of the Judges,for bukshish or presents 
in consequénce of those decisions. You are 
both officers in the pay of Government, ang 
both public officers on ‘the. establishment’ of 
this Court ; and ethough, according to the 
duty whidh. has been assizned to you, you 
are to attend on Mr. Justice Hobhouse, 
you are not (he less public Sfficers of this 
Court and public servants within the mean- 

g of the Penal Code. Although, there- 
fore, yo@ were -e officers attending üpon 
Mr. Justice Hobhouse, eand the presents 
which you received had relation to judgments 
passed by a Court jn which he yas oae of 
the Judges, your offence is not an offence 
against that eJudge individually, but an 
offefic against the High Court. = 


If I thought it nesessary, I should commit 
Sot, for trial Goran offence punishabfe under 
Section 165° of the Penal Code;’ and if 
you should be convicted of an offence 
under that Section, you would be liable to 
imprisonment for a. term which might ex- 
tend to two years with or without fine. ut 
as this is the first time since the High Court 
was established that an® offence’ of. 
nature hus‘been br oftght home to ean officer 


of ghis Court, I shali not-resort to such an: 


-@ 
sä , 
ee 


extreme* proceeding. F 
e 
@ 


a 
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The offence of which you have been guilty 
is, beyoud all doubt, a contempt of the High 
Court for which the Court has power to 
pumish you: without sending you efoy trial 
to the ordinary Courts of Créminal Judica- 
ture. This Court, by the express terms of 
the Letter Patent, is a *Court of Record; 
andahere can be no doubt that every Court 
of Record has the power of summarily pen- 
ishing fur contempt. 


Among the instances given by Blackstone 
in the 4th Vol. of his Commentarics, page 
284, are those committed by the officers of 
the Court for abusing the process of law, 
or deceiving the parties by any acts of op- 
pression, extortion, collusive behaviour, or 
culpable neglect of duty ; ‘ for,” he adds, 
“the mal-practice of the officers reflects 
“dishonor on their employers, and if fre- 
s quent or unpunished, crentes among the 

“* people a disgust against the Courts them- 
“ selves.” 


|- -I wish to state publicly, and to have it 


distinctly understood, that any officer of this 
Court, who asks for or accepts a present from 
any person in whose favor a judgment is 
pronounced by this Court, is guilty of a gross 


breach of duty, and a contempt of this 
Court.- It matters not whether the sum 
received is large or small; whether it is 


for services performed or to be performed, 
or wholly irrespective of any services ren- 
dered by thè officer. It matters not whe- 
ther the present is given in consequence of 
a judgment pronounced by the Judge upon 
whom it is the peculiar duty of, the officer 
to attend, or to which seh Judge was a 
party, or‘in consequence of a judgment pro- 
nounced by any other of the Jud@es of the 
Court. It matters not whether it is before 
judgment or after judgment. ‘The mere fact 
of asking for, or receiving, under any circum- 
stances whatever, any present, @reward, or 
gratuity, in consequence of any fmdgment or 
proceeding of any kind in this Court or in 


any way connected therewith, is punishhble 


as 2 contempt ol this Court., KI Ye 


The offence is not confined to thote who 
ask or receive, but it extends equally to 
those who offer, or give. A: fruitless request 
is as great-an offpnee as an actual aceept- 
ance, and an offer which is refused is punish- 
able i in the same manner as if the present or 
reward were accepted. 


- 


In Martin’s casé, ta ewhich n person wrote 

a letter to the Lord Chancellor stating that 

he had beef threatened with ae bill'in Chan- 
D 
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cery and enclosing n Note far £20 of which be imprisoned in, simple imprisonment in the 
P e 
begged the Chaneellor’s acceptance, . the | Presidency Jaifof Calcutta for the term of- 
offendey was punished for a contemptef | 1+ days inclusive of this day. ee Í ` 
e : e 
rt. : i - 
Par e 4 You, Mahtab, having, as I “understand, », 


To offer money fo an officer of the Court, | been employed as an officer of this Court for 
though, perhaps. not so grave an offence as, a ‘period of 8 months only, I æde: that you 
that of offering it to n Judge, is beyond eal] | be imprisoned in simple imprisonnfent juethe >, 
„doubt a serions contempt of the: Court to | same. Jail for a pertod of 10 days inelusive 3 


which that officer ig attached. i of this day. ° e 
7 : e 


y i Tou car isani C 
A- suitor who seeks for justice is not, as Hom rare both-disyitssed, id. your wares 


soon ns he succeeds, to be harassed and will Des Sree stared in order- that: yon iiy 


annoyed by these requests for presents on the. horor- be. ngon employedias ofice of ing 


a a: i} ° il " 
part of the officers of the Court. I- am Court. I trust that this sentenc® will operate 


determined, as far as lies in my power, ‘to | "8 * Vans tovablicra.e Z 


put an end to all practices of this kind hi 


e 
this Court, either on the part of the officers, | * A copy of the warrant which was isswe:Pby the, Court 


or of {lie parties or their mooktears. ` Every. = E ie cee i) 
= o a al Ali 16 g OUTI 
e 
and 





suitor, therefore, may be certain that any 
e 


charge made upon him for presents." to ANY | To the Superintendent of the Presidency Jail in 


officer of this,Court is wholly unwarranted, bern a a Police and other Peace Offivers 


aud that the party making the charge is f ; 
: Z ss Whereas in a Division Court of the High Court of 
liable to severe punishment at the hands of Judicature at Fort William in Bengal holden on the 


the Court. X . üth day of July 1857 before the Hon’b® Sir Barnes 
Peacock, Kt., Chief Justice, and the Howble C. P. Hob- 
aeei : z r agay one, oiae Junges. of tg said omre it Be 
s us Is the rst eas i AA ie considered by tue sal Avision Our ut dool and 
i e in which any offi Mahtab, chupprassees of this @gurt, in attendance upon 
cer has been.bronglt before the Court for | the Hon'ble C. P. Hobhouse, ono of the Juetices of this 
isl Lthi . ~ -~ | Court, were severally guilty of a contempt of the High 
punishment, I think a very lenient sentence | Court, andit was ordered and adjudged by the: said 
will suffice. Ib 5 o Division Court tha®the said Abdool Mad Mahtab, for 
vi ce, Yeuo means wish it to be their said Soon: of Court, be-imprisoned in the 
x i ee , ty Presidency Jail of Calcutta in simple imprisonment for 
uuderstood that the Court will consider such the periods following, that is to say, the said Abdogl 
a punishment adequa i aaa _ | for aeperiod of fourteen days from the 6th day of Ju 
J i quate Hf, on any future oc 1867 inclusive of that day, and th@said Mahvab for the 
casion, an officer or other person be brought | period of ten days fromethe said Gth day® of July 1867 
before tl c , , SIR inclusive, the said Division Court having lawful power 
etore the Court for an offence of a similar | and authority in that behalf, 
iA è ; 
nature. © . n : 
Neure °” ot This is, therefore, to authorize you, the said Thomas 
- > ; Willig, forthwith to take and conveyethe said Abdool 
You are liable to fine or imprisonment &.| and Mahtab to the Presidency Jai} of Calcutta aed to ° 


f delivér them, together with this warrant, into the. cns- 
to both. We have considered anxTously tody A the Síperinteident of the Presidency Pail? amd 
° Ae f you, the saile Superiutender® of the sail” Presidence 
what punishment should be®awarded. You Jail, are fereby a thorised and reqfired to recolve “iif ° 
ate p z ane said Abdool and Mahtab into your cust®@ly and t@kee e. 
e p or mon, and I donot wish to deprive | them safely in the said Jail in simple IMDEISONMEnt for 
you or your families of uy part of your the said periods of 14 days and, 10 days respectively, 


and after the discharge of the sal Abdool and Mahtal 

wages, and therefore I shal not punish you forthwith to r@curn this warrant to the {igh Court, toge- 

by fine or add fi e. z ~ ‘| thar with a certificate endorsed thercon eand signed by 

y fine or a in’ to Imprisoument, you, the sail Superintendent, showing how the same 

° , é *s hag isd arabia : and all Officers of Polico and gother 

z e E 4 eace officers are I@reby required to aid and assist the 

Xou, Abdool, hage Dogn employed as a sait: Thoman Willis fh the exgculion of this warrant, if 

_ Public olfiger for a Mich longer time tlian | 08 PSI so todo ` 


Mahtab.. I therefore order that you bej Cath aa ay of duly 1807 eee ee Migh 
i h A . : 
d 


ee è ` 
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The 8th July 1867. The 8th July 1867. 
s k Present: * Present: l 
n Hon'ble F. B. Kemp and F; A. Glover, The Hou’ble F, B. Kemp and F. & Glover, 
Judges. 


Judges. 


Sectiorf ances Codo- Foórfalturos: 


Queda ver sus Kri ipamgyee Chassanee and 
another, 


Campitted by*the Magistrate, and tried by 
the Sessions Judge, of Beerbhoom, on a 

. charge of causing miscarriage. 

e e f - 
Section 62 of the Penal Code which provides for for- 

feitures, limigg them to ecases when the parties shall 

have been transported or sentenced to imprisonment for 

at least sayen years, 


Glover, J.—Botu appellants in this case 
pleaded, not guilty at the Sessions. There 
is no q@estion that their confessions were 
voluntary, and there is consequently no 
ground for this appeal. 


But it appears to me that the Sessions 
Judge has‘hcted ultra vires in directing cer- 
tain property given by one prisoner to the 
other as payment {pr procuring the medi- 
cines nedessary to procure abortion, to be 
escheated to ghe State. ë 


Section 62 of the Penal Code Which pro- 
vides for forfeitures, limits them to gases 
where the partie’ shall have been transported 
or sentenced to imprisonment for seven years 
at least; so that as these prisoners have 
been sentenced to three years’ rigorous im- 
pris®ument only, the sentence would, not 
`- apply. ® 2 
° % does not? appear, moreover, “how the 


Sessions Judge has found that Kripamoyee. 


did make the present in questien to Modoo 
Harin, for he recorded no evidenco; finding 
the pri isoners guilty en their on pleas, 


I would reverse this portion of the 


Sessions Judge’s or gor. e be 
-@ 
o -e 
. Kemp, 4.—I concur, P A 
e 
o e e a 


Kidnapping — Dishonestly - taking 
property from-person of kidnapped 
child. 


Queen versus Shama Sheikh. 


Committed by the Magistrate, and tried by 
the Sessions Judge; of Moorshedabad, on 
a charge of kidnapping, gc. 


The offence described in Section 863 of the Penal Code 
is included in that described in Section 369, the kid- 
napping and the intention of dishonestly taking pro- 
perty from the kidnapped child being included in the 
latter Section. ; 


Kemp, J.—Tur prisoner has been con- 
victed of kidnapping under Section 363, 
and of kiduapping with the intention of 
taking dishonestly moveable property from 
the person of the kidnapped child, under 
Section 369. Separate sentences have been 
passed under each Section. 


The -trial was with a Jury. The charge 
to the Jury seems to be a very proper one ; 
but we think that the offence described in 
Section 363 is included in that described in 
Section 369, the kiduapping and the in- 
tention of dishonestly taking property from 
the person of the child being included in the 
latter Section. 3 


The eonviction and sentence under Sec- 
tion 363 is quashed. 


The 8th July 1867o 
Present: 


Tee Hon’ble C. P. Hobhouse, Judge, 


Evidence—Admission of accused— 
Police papers. 


` 


@ 6 
Queen versus, Bussiruddi and others. 


Committed by the Magisttate, and tried by 
sthe Sassions Judge, of Jessor®, on a 
charge of aA oe ” 


The admission of an peal cannot beetaken to be 
l corroborative evidence, or any ey idence at al}, against ` 
any-body other than himself, i 


& 
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Police papers ought not to be taken judicial notice 
of either as evidence or consulted jn order to test 
evidence. 


Tuerg is no ground shewn to me for ip- 
terferitg with the judgment and the sen- 
tences on the prisoners, appellants, and the 
evidence on record, clearly establishes their 
guilt. á 

T, therefore, dismiss the appeal ; but I -would 
call the Judge’s attention to certain errors in 
law, which, if not noticed, may be committed 
by him again in prejudice, either of accused 
persons, or of justice generally. 

In one part of his judgment, he remarks 
as follows :— 


“The Assessors would acquit Yassin on 
“ the ground of his having been recognized 
“ by only one witness ; and were the evidence 
“of that one witness uncorroborated, I 
“ should hesitate to accept it as sufficient for 
“ his conviction ; but when it is so strongly 
“¢ corroborated by the confession of Shumboo 
« Malo x * = r * and 
‘the evidence regarding recognition being 


© corroborated by Shumboo’s confession” 
3 * * % * * # * 


On this I have to note that the Judge has 
erred in considering that the admission of an 
accused can be taken to be corroborative 
evidence, or indeed any evidence at all against. 
any body other than himself ; and this being 

- so, had I been disposed to doubt, as I do not 
doubt, the testimony of the man Nitai 
Ghose, I should have been compelled to 
acquit the prisioner Yassin. 


Again, the Judge was in error in taking 
ay judicial notice of the Police papers. 

He say#:— In order to test their evi- 
“ dence, I have inspected the Police papers, 
“and I find that they all mentioned the 
* names of hese individuals when examined 
“ by the Poffce,though Olakmonee,instead of 
« caÑiug Turiboollah and Tunnoo by their 
“names, spoke of them as the sons of 
© Sonagplla.” s 

Section 154 Criminal Code Procedure dis- 
tinctly declares that Pokce “papers are not 
to be treated as evidence*;, but when the 
Judge, “in order to test evidence,” consults 
such papèrs, it is cleare that he “does in ù 
manner treat them as qsaddhce, and in this 
ĉase they ‘were apparently so treated to the 


o. 


. -@,. 
, prisoner’s prejudice. 






The 8th July 1867. 


L] 
Present: : : 
@e 
The Hon’ble F. B. Kemp afd F, A. Glosfr, 
Judyes. 7 hn S 


Riot—Duty of Polide.. 
e . e 
Criminal Revisional Jurisdiction, e'e > 


Revision under Section 404 Code of so 


. . oe 
Criminal Proceduge. : : 


- . ` e 
Queen versu#Damoo Singh, S 


Where a man is grievously wounded in a riôt, the 
Police are bound to act without taking intosconsiderne * 
tion who was the aggressing party. In® the discharge 
of their duties, and in the absence of any proof that 
they exceeded their duty, the Police were gield entitled ` 
to the protection of the Court. 


Kemp, J—THIs case comes 
to points of law. 


Mr. Allan for the petitioner urges that the 
Police were acting in concert wéth the 
auction-purchaser who was attempfng. to 
take khas possession of the village of Jowee 
contrary to the terms of the perwannah of 
the Civil Court, which awarded „possession 
only to the extent of receiving the rent 
from the mokurureedar. ° 


up cosfihed, 


e The perwannah was confined to giving 
possession of the village by affixing an - 
ishtehar and by beat oS—drum. The peon 
accompanied by a gomastah on th8 part of- 
the decreedar, went to the spot and found 
some 30 men follected in tif aforesaid 
village apparently in the eutcherry, The ` 
gomastah was very seriously wounded, and, 
reinforcements were sent fay and @btained. 
by the mokurureedag. e 7 ` 


On a charge being made before the head 
constable, he, acting withia the scope of his 
authority, the offencg being one in which he, 
could earrest, without warrant,*proceedeg to` 
the spot to rescue the wounded man, and to 
enquire into the cause of the ryot. 2 Was - : 
pulled of® his horse nnæœbeate», subsequentèye œ 
a further body of Police were gesisted @d o 
insulted, and it was only after blank cartridge’ 
had been @ischarged thpt the rioters 
dispersed. © ° ' 

The petitioner who took a * prominent 
part in the riot, jas bedn committed under’ 
Section 152, ande sentenced to two years’. 
imprisonment. s . 

Whether pe auction-purchaser went be- 
youd hisright yndgr the decrees, i$ fot ghe 
e - 


8 Py e e 
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question before us.. A man .was grievously 
wounded, and the Police were bound to act 
withoutstaking intg consideration. who was 
re | aggressing 
th@r ditties, and In the-absence of any proof 
that they exceeded their duty, the Police 
are® entitled to the protection of this Court, 
and we think that, taking into consideration 
the violent coftduct of the,petitioter and his 
Party gvhith, but for the forbearance of the 
Police,e when they were? represented by 
e numbers bringigg them on something like 
- equal terms, alone prevented a very serious 
rio ajtended with loss of life taking place, 
we shall not interfere With the sentence. 


` Appeal rejected. 
° ° 


e 
*The 8th'July 1867. 


a Present: 


The Hon’ble L. S. Jackson 
e C. P. Hobhouse, Judges. 


and 


Nuisance. 
Criminal Revisional Jurisdiction. 


Reference nder Section 434 Code of Cri- 


e minal Procedure. 


Queen versus Pitti Singh, e 


Where a Magistrateehas commenced proceedings 
under Secti@n 308 of the Code of Criminal Procedure, 
he is not at liberty to proceed otherwise than in con- 
formity with the rules laid down in, Chapter XX of the 


Code. 
° 


Jackson, J—WE are of opinion that the 
Soint Ņagistrate’s order was unwarrasted, 
and must be set aside. 


. He contends that ft was authorized 
by Section 62 Code of Criminal Pyoce- 
dure, and alleges that, it was made under 
that Sectiong Upon tiffs point, as fgr as 
we®can judge, the Joint Magistrate, has 
deceived himself; for'while his very concise 
proceedings in po Way point, to ap emer- 
gengy of thakind contemplated in Section 
62, nor take the form of proceedings under 
that Section, they on the other hand 
clearly indicate a%ase of unlawfyl obstruc- 
tion in a thoroughfare, although that preqse 
expression is not useg, and the order made 
is precisely that required: by Section 308. 
We can therefore have’ n® doubt that the 
Magistrate at the time gupposed Rimself ` to 
bee acting under this last named Section 
which, if fe be the Magisizatg ofa division 

e 


party. In the discharge of 


of a district, he is-competent to do. The 
person complained of appearefl and applied 
for a Jury, and it was the Magistrate’s duty 
tosproceed as directed in Section 3g0; but 
instead of doing this, he at onee made his 
order absolute, and directed ethe Police’ to 
report whether the order ehad been carried 
oute within a week. We do not concur with 
the Sessions Judge in thinking that an 
order might not be made in such a case un- 
der Section 62, for undoubtedly the Magis- 
trate, if he thought such a direction tended, 
to prevent obstruction tò persons lawfully 
employed, might order any person to take 
action with the wall in his possession iu the 
sense of removing it; and if the order were 
disobeyed, and the obstruction anticipated 
were to arise, the -person disobeying might 
be proceeded against under Section 188 
Indian Penal Code. If convicted, he might 
appeal, or might bring his case before this 
Court by motion, and the validity of the 
proceedings would then be enquired into. 
But we think that the Joint Magistrate, 
having commenced his proceedings under 
Section 308, was not at liberty to proceed 
otherwise than in conformity with the rules 
laid down in Chapter XX of the Code. 





The 8th July 1867. 


Present: 


The Hon’ble L. S. Jackson and 
C. P. Hobhouse, Judges. 


Charge—Duty to giv@ information.e 


Reference under Section 434 "Code of 
Criminal Procedure, and Circular Order- 
No. 7, dated 2nd June 1864. ° 


Queen versus Moosubroo ange@another. 
e l 


+ 


© A charge should distinctly set forth the particular’ 
offence_in respect of which the accused either omitted 
to givéinformation, or gave information which he knew 
to be false; and itgshould appear precisely whatehis' 
duty was in the matter. $ oan 


Jackson, J—Jnvur the. circumstances 
we think the commitment and the procecd-. 
ings of the Magistrate of Monghyr must be 
quashed, and the case, mifst be dealt with 
by the Magistrate within whose juvisdiction 
the offence charged’ appears to have.been 
committed. . k T ; 


But if the- Sessions Judge, having juris- ` 
diction, had tried the accused, °we -probably -. 
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should not have thought it necessary to 
interfere, as they would uot have been pre- 
judiced by the irregularity. We think it 
right tg ebserve that the Magistrate’s charge 
is very loosel? and insufficiently drawn, as 
well as ill-expressed. 


_ The charge shéuld distinctly set forth 
the particular offence in respect of which 
the accused either omitted to give inform- 
ation, or gave information which they knew 
to be false, and it should appear precisely 
what their duty wag iu the matter. 





The 9th July 1867. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Confession — Culpable Homicide not 
amounting to murder —Adultery— 
Killing of wife and her paramour. 


Queen versus Sheik Boodhoo. 


Committed by the Deputy Commissioner, and 
tried by the Judicial Commissioner, of 
Chota Nagpore, on a charge of murder. 


X prisoner’s confession must be taken in its entirety. 

Where a prisoner confessed that he did not suspect 
his wife’s fidelity ; that he Icft home on business; that 
on his return he saw what convinced him of his wife's 
infidelity ; and that, maddened at the sight, he killed 
both ‘her and her paramour,— Hip that he was guilty 
of culpable homicide not amounting to murder, and that 
the case was one in which he ought to be treated with 
lenity. e 

Kemp, @.—Tuis prisoner was charged, 
Ist, with the offeuce of murder, Section 302 
Indian Penal Code ; 22d, with the offence of 
culpable homicide not amounting to murder, 
Section 304, 


e 
The prisofer pleaded guilty to the secon 

charge. "o 
. The prisoner made the following state- 
mest before the Judicial Qommissioner of 
Chota Wagpore :—“ I had been married for 
ten years, and was unsuspicious of anything 
wrong in her conducty & left home to 
collect some money due to me. After au 
absence of two days, d returned home, reach- 
ing it about 8p. st. I looked through a small 
hole in th8 wall used for purposes*of vents- 
latio™and saw my wife and another man 
engaged in criminal @fercourse with each 
other, a sight which so maddened me that 
I at once rush®d inside and despatched them 


both with my dagger. J never suspected my 
wife’s fidelity in the least. I always carry 
the weapon I committed the murder with 
when travelling. I looked, through fire hple 
in the wall before enteriug my house, beca&se 
I saw a light in the huse.” S *. 


The Judicial Commissioner gbserves :— 
“ There is yeither doubt nor qugstiot that the 
accused caught hi$ wife and Bahadoor, to- 
gether under circumstances calcul:tied to 


establish clearly the ferms of intimacy they% , 


were on with each other, if ideed they wero e 


not actually engaged at the tins in adulterous 
intercourse ; but at tle same time Î amegifite 
convinced that, when he returned home, he 
knew, with tolerable certainty what he 


might expect to find going on. @& donos : 


believe that he sought or voluntérily provok- 
ed the provocation he yeceived, ẹI think he 
left home on bond fide business ; that having 
reason to doubt the woman’s fidelity, he 
watched her closely, and discovering hoty she 
was acting, he lost all power of self-control 
and committed the crime he stands charged 
with. Considering then that the c@se falls 
under Exception I of Section 300 %f the 
Penal Code, but that the act by which death 
was caused was done with the intention of 
causing death or of causing such bodily in- 
jury as was likely to cause death. the Court 
finds that Sheik Boodhoo is guidty of the 
offence of culpable homicide not amounting 


to murder, and directs that he be rigorously e 


imprisoned for ten years.Q, : 

The prisoner apperls, urging that the 
Judicial Commigsiover is wrong,to assume a 
state of facts different from those stated by 
the appellaut, in the absence of any evidence 
in gipport of the same; that under the 
peculiar circumstances of th® case, fhe sen- 
tence is altogether tbo severe. ° 


Ng evidence was recorded hy the Judicial 
Commissioner, the prisonet being convicted 
upon „his own confession. In fhe absence of 
any evidence, the Judicial Commissioner evas 
cleafy wrong in assuming that the pyisener 
doubted his wife’s fidelity, that he watched 
her, or that he knew with tol@rable certaimy® 
what he might expect. The convictions 


of the Judicial Commissioner are not 
evidence, nd they sould not have 
beep allowed to influence his opinion. 


The confession must be taken in its entirety, 
The prisoner tglls us that he had heen 
married to his wife for 10 years; that he had 
no renson tẹ suspect her ffdelity ; that he left 
his home to collect monéy due to him; that 
on his rgturf he saw what convinced Ifim that 


b a. . 5 ° 
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his wife was not as he had hitherto believed <. ` The 10th July. 1867. 

her to be; and that, maddened at the sight,| ~ ii i 

he kilted both her and her paramour. ~ . f Present: ‘7 


For, a crimes committed under, circum-| ° The Hon'ble L. $. Jackson ahd 
e stances ofesuch sudden and grave provoca- > 


° tign, the gravest provocation that can be C. P. Hobhouse, Judges. 
offered toen man; is the sentence passed by i 
the Judteial Commissioner a proper or just} ° Trial by Jury. 


Dad senence b We think not’. Queen versus Khoodeeram. 
2. The prisoner isa Mahonfedan, and so was 
e the man who dishonored him. Under’ the oinnia by the Magistrate, andetried by 
° Mahomedan Law, the prisoner’s act wouldbe| the Commissioner, ofe Cooch Behar Divi- 
justifiable hdmicide, see Beaufort’s Digest| sion, on a charge of culpable homicide 
of the Criminal Law, page 786, Section} not amounting to murder. 


3370: r , . aes Trial by Jury ceases in a district when the district 
xe In gland, though the crime of which | ceases to belong to a division to which trial by Jury 


the prisonc® has been guilty is not absolute- | bas been extended. 
ly ranked in the class of justifiable homicide 
as in the case of forcible rape, it is man- 
slaughter. Ist is however the lowest degree 
eof mt. ee Commentaries on the Laws of owers of a Court of Sessions“ It took 
England by Stephen, Vol. IV, page 135. alsa in the District of Gowalparah, which 
Under the Penal Code the prisoner is| was formerly comprised in the Assam Divi- 
guilty®f the offence of culpable homicide, for | sion, but now belongs to that of Cooch Behar, 
he inf{nded to cause the death of his wife and was conducted with the aid of a Jury. 
and her paramour; but inasmuch as he was| Trial by Jury has not been extended to the 
deprived ‘of the power of self-control by | Cooch ‘Behar Division, but it appears that 
grave and, sudden provocation, the offence | trials continue to be-held with a Jury in 
committed by him is reduced to culpable | Gowalparah, on the ground that trial by Jury 
homicide not amounting to murder. .The| was introduced into - that district in com- 
punishmen: for the offence of culpable homi- | mon with other districts in Assam ‘by ` order 

* cide not amounting to murder, if the act by | of the Local Government in 1862. `` 
which death is cagged is done with the inten-| he notification “which appears in the 
tion of Causing death, is transportation of | Calewtta Gazette under date 28th March 
1862, is to this effect :—“ It is hereby noti- 
ars fied that, in conformity with Section 327 of 
tend to ten years. A fine may alo be added. | the Code ‘of Criminal Pr rotedure, the Liette- 
elt will be observed that great latitude of dis- nant-Governor has been pleased to order 
that, in all the districts comprising the 
Assam Division, the trial of all offences by 
ing the punishment. ° The circumstanées | the Court of Sessions shall*be by Jury.” 
must be considered: e e ai rf be little Tobi, 2 at ae words 
* districts comprising the ivision’’ 
Now i mud beitie ts conoeive # 6250 | mean the “ distrieta f for the time being com- 
. in@vhich the provocation was more * gravo prised in the Assam Division;” ande that 
" thin that offered to the pr isoner. ‘Iti is clear eee Q To era to aa to Pie 

Š ivision, triaks would not be any lon 
“that he did nob seéke the weapon, that he Jury under that notification. But the order 
acted wholly without premeditation and | which - the Lieutenant-Governor actually 
under the influence of his outraged feelings. | made, and whieh it incorr ectly given in the 
notification, is go be found in ‘the Under- 
ti Secretary’s letter toethg Commissioner of 
tion, this appears to 2 to be a case in which Assam, ` No. - 826, dated 28th March 
thé prisoner ought to be treated with lenity. | 1862, an4 is to the affect thaf “ thé ¢rial of all 
“We therefore sentemce him ‘to one year’s rigor- offences by the Goyrt ‘of Sessions in Assam 


shall be by Jury,” This oyder would 
ous imprisonment ftom the -date of the ori- | not authorize the Court of Sessions gf Cooch 
i ‘ginal s@nf®uce. -° © ¢@ e - -e + + J Behar to hold trials by a in ere 


° j 5 e e & 


Jackson, J.—Tue trial in this case has 
been held before the Commissioner of Cooch 
Behar Division, who is vested with the 


either description for a terme which may ex- 


cretion Is giver? to. the Jury in appoction- 


Taking all the circumstances in®o considera- 


40 Criminal THE’ WEEKLY 


e 
REPORTER. 


Rulings. [Vol VIII. 
st l 





When a trial js by Jury under the Code of 
Criminal Procedure, the decisiow on facts is 
exclusively in the hands of the Jury ; but 
when it is with Assessors, the decision ® 
vested exclusively in the Judge. In the 
csse before us,*therefore, the accused who 
onght to have been tried with Assessors, was 

e entitled to the decision of the Judge whtch 
he has not had. 


The trial must therefore be quashed, and 
the accused must be tried anew according 
to law. ° S 


¥ 





The 16th July 1867. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 
j Judges, 


Evidenco—Confession — Section 366, 
Code of Criminal Procedure. 


Criminal Referred Jurisdiction. 


Queen versus Mussamut Jema. 


A confession before the Magistrate, though afterwards 
retracted before the Sessions Court, is evidence against 
the party making it, under Section 866 of the Code of 
Criminal Procedure. ` š 


Glover, J.—THERE appears -to us no 
doabt of the prisomtr’s guilt. She was last 
seen with the deceased child, and she ad- 
mitted to the neighbours, in the presence of 
the surburakar of the village, that she had 
killed the chfld by sirangling him, and gave 
up the silver bracelets which Poddoh wore at 
the time of $18 disappearance. . 


When first examined by the Assistante 


Magistrate, she confessed in the same pan- 
nerg and although on being committed to the 
Sessions, she retracted her former admission 
and said that the child had died from natural 
causes, her former admissjon.is evidence 
against her under Secfion 366 of the Code 
of Criminal Procedure. ° : 


The medica] evidence proves 
that dhe child was strangled. 
e 


_ We see no extenuating circumstances én 
this casg, and confirm the sentence of death 
_ passed by the Sessions Judge. 


distincily 


The 18th July 1867. 
e 


Present; oo ue 

ee 
The Hon’ble L. S. Jé&eckson and Í 
C. P. Hobhouse, Judges. 


Conviction (Reasons for). 
e 
e s e 
Criminal Revisional Jurisdiction, © ° 


Reference under Section 434 | Act XXV of : 


1861. e’ 


e . . 
Queen versus Peari Baur. 


A conviction ought not to be reversed by feason 


merely of the weakness of the reasons assigned for ite + 


when there is ample evidence of the gut of, the pii- 
soners. 
e 


° 
We think there is no sufficient reason for 
interfering with the order of the Magistrate 
as recommended by the Sessions®Judge ine 
this case. 


The complainant stated that heeleft a 
quantity of valuable property locked up 
in a room of a house, of which the man 
Gopaland the woman Peari were the sole 


occupants. z 


On his return home he found his room and 
his boxes broken into, and the confents either 
reissing, or in possession of the man Gopal, or 
on the person of the woman Peari, 


+e 

Persons, his relatives or neighbdurs, well 
competent to judge and not discredited, 
swore to the préperty as his. © 


In his presence, and in the presence of 
othe’ persons, neighbours and not disoredite 
ed, the accused persons adnffttted their guilt, 
and Gopal offered tò compromise the matter, 
and actually entered into negociations to 
that ‘end ; And the defenees made respect- 
ively by Gopal d Peari were not in 
themselves worth anything, thd were gnot 


sustfined by evidence. sa 


Independéntly, thesefore, of that which, o 


was troated as, but which thẹ Judge gias 
rightly said was not, evidence against the 
accused, we, think there wes sufficient evi- 
dence to comvict Peari, not of dishonestly re- 
ceiving only, but of theft, if not of house- 


‘breaking. ° 
e 


We also think the male prisoner’s convic- 
tion ough®not to hage béen reversed by the 
Sessions Judge. Bucagh the judgment 
of the, Deputy Magistrate does® net state 


Oe e g e 
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prisoners, the record contains ample evidence 
ag ins shem, and we consider that, where 
an i 

sto þe reversed by venson merely of the 
wenkness,0f> ue reasons assigned for it. 


is “the “case, the „conviction ought not 


: There i isome truth in the Sessions Judge’s 
, Sobservation that the evidence established 
e theft rather thin mere guilty receipt of 
stojen, propertf. But that would be no 
reason for setting the atcused at liber ty. 


` We obgerve also that the Sessions Judge 
has further d’rected the whole of the property 


found upow the présoners to be returned 
to them. This appears to us wholly un- 
accountable, because the evidence clearly 
showed it to belong to the prosecutor ; and 
even if dhe Sessions Judge’s view be adopt- 
ed that®Gopal Churn had made use of it 
it 
seems an extraordinary denial of justice te 


without the complainant’s permission, 


restore to “thepwrong-doer property which 
manifestly §vas not his. 





R e 
@e 
e 
The 22nd July 1867. 
e , e 
Present: ° 


` The Hon’ble L. S. Jackson and * 
C. P. Hobhous@, Judges. 


Commitment (By Sessions*Court of 
f an accused perso discharged by 


Magistrate.) s 
fe e ri mas 
e Criminal Revisional Jurisdiction. 


Quegn versus Neetie Dalal. 


Where a Magistrate used the words acquittal and 
release when he intended only to discharge.a person 
accused of an offence not triabl@ by him, —HELD that 
the Court of Sessions was competent, under Sectitn 4385 
Code of Criminal Procedure, to order a commitment of 


such aceite? person, ee è 
e 


° ° ~s 
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J.— Tuts case has been argued 
with much ability by Mr. W. Jackson, the 

Cgunsel for the petitioner. But it appears to 
mo that the order ‘of the Coaft of Sessions 
must in substance be affirmed: 


Jackson, J. 


The argument of the learned Counsel pro- 
ceeded very mainly with two impressions that 
appear to me to be mistaken. 


It is supposed, first, that the Deputy Magis- 
trate considered himself to be dealing with 
an offence within his own jurisdiction ; and, 
secondly, that he acquitted the prisoner of 
such offence. Now it is true that the judg- 
ment given by the, Deputy Magistrate in this 
case, is expressed with singular inexactness 
of language, ‘and might well bear the inter- 
pretation which has been put upon it. But 
it appears to me, looking at the whole of the 
judgment, and also looking at the proceed- 
ings which took place, that the Deputy Ma- 
gistrate in point of fact thoroughly understood. 
what the nature of the offence imputed to 
Neetic Dulal was that he knew that offence to 
be an offence under Section 326 of the Indian 
Penal Code, namely, the offence of causing 
grievous hurt with a dangerous weapon 
(being a sword); and that although he has 
used the words acquittal gad release of tha 
accused, he intended only to discharge. 

. e 


It appears to me that, if the De- 
puty Magistrate ` had understood himself 
to be dealing with an offence, within his 
cognizance, he would, as @lirected in 
the 14th Chapter of the-Code of Criminal 
Procedure, before entering upon the defence 
of the accuse® person and hearing his wit- 
nesses, have recorded a charge and proceeded 
in the mode prescrjbed by Sections 250 and 
251. On the other hand, in the procedure 
under the 12th Chapter, tIte Magistrate may, 
after hearing the evidence for the phosecution, 
examine the accused.pefson, and also summon 
and hear evidence in his behal before he 
proceeds to record and exbfvit thé charge 
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In this case, therefore, as the Magistrate has 
not framed or fead any chirge to the accused 
after taking his examination and hearing 
Witnesses in his defence, I think we must 
come to the*eonclusion that the Magistrate 
found. himself o be in the position stated in 
Section 225, that ig when he finds that there 
are not sufficient grounds for committingethe 
acgused person to take his trial, and he there- 
upon abstains from framing any charge, 
and at once discharges the prisoner. There 
have been cases in which, upon the Magis- 
trate dealing with evidence such as that be- 
fore us, and convicting tho accused person 
erroneously upon a minor eharge instead of 
graver charge which the evidence would 
support, and upon such cases coming in 
appeal before the Sessions Judge, and the 
Court of Sessions quashing that conclusion 
and ordering a commitment upon the graver 
charge, this Court has set that order aside. 
‘That, it seems to me, is quite a distinct case 
from the present. In such a case the Sessions 
Judge undoubtedly assumes a function which 
does not belong to him, and his order is 
necessarily set aside for want of jurisdiction. 
But in this case it appears to me that 
the Court of Sessions, whether upon the 
information of the prosecutor, or upon any 
other suggestion, has made an order which is 
entirely within his jurisdiction, Section 435 
provides ‘ that, in the case of offences not 
“triable by the Magistrate, the Court of 
“ Sessions may order the commitment to the 
“ Court of Sessions of any accused person 
“who may have been discharged by the 
“ Magistrate.” 


a 

This clearly was an offence, as described 
by the Magistrate, not triable by him, It 
was a casé in which grievous hurt of a 
serious chargcter had beén inflicted by a 
sword, and in which several parties present 
and concerngd in the ryot, had been armed 
with lethal @eapons ; consequcutly in a case 
of that kind, it was open to the Court ofẹ 
Session to oider the commitment of, the 
prisguer Neetie, who was charged with that 
offence., © 


It has been suggested, and strongly urged 
hy the learned Counsel, sha? the orders of 
the Sessions Judge in thiscase are opposed 
to the meaning of ,Seetion 55 of the Code of 
Criminal Procedure. The words of that 
Section are :—“ A persoa who has énce been 
tried Tor an offence, abd convicted or acquit- 
ted of such offence, sitall not be liable to be 
tried aggin for the same offence.”, Now, if 
he- person had been tried, and cither con- 


victed or acquitted of the offence described 
in Section 326 of the Indian Penal Code, 
this Section 55 would clearly apply... Bus it 
appears to me that he hol not pene | ; 
he has undergone only a preliminary tnquéry 
relating to that offence; and as the result afe 
that preliminary enquiry, he bas been äis- 
charged. Although in my opinign’the order af 
the Session8 Judge was warranted by law 
directing the commitment of this petition€r to 
take his trial, it ocettrs to me, and alse to my. & 
brother Hobhouse, that the Judge has some- e ° 
what unguardedly committedghimself to so 
strong an expression gf his opinion“in respect 
of the guilt of the petitioner, thatit would be 
neither fair to the Judge himself, nor to the 
petitioner, to allow his trial to takg placeig . 
the district of West Burdwan, &nd therefore 
it will be in accordance with the interests 
of justice if we direct his trial to¥take placa 
in the district of East Burdwan. 


Hobhouse, J.—I concur withenfy learned 
brother. ` 


What it seems to me to be necefary to 
see in this case is what it was that the 
Magistrate thought he was enquiring into. 
He says that he finds it proved that a certain 
person was wounded by asworg cut, and 
that the persons who wouttded him, were 
persons who wore deadly weapons? and that 
he wound was of that nature that it was 
grievous hurt by reason of the person upon ° 
whom it was inflictedg having been in 
hospital, or at any rate suffering funder the 
wound for 20 days. Therefore it seems to 
me that the M@gistrate thougl% that whaz 
he was efiquiring into: was a ¢harge of 
grieyous hurt by means of some cuttin 
instfument. That is a chgrge of am offence 


under Section 326 ef the Indian Penal Code, 

and offences under that Section are not triable 

by the Magistrate, but by the Court of 

Sessions, Then Section 435 goes on to say 
that? in the case of an offence not irigble 

by the Magisirate, the {ourt of Sessions may 
order the commitment of the acgused peigon 

discharged by the Magistrate. 


It seems go me therefore*that, under Sec- 
tio’ 435, the Court of Sessions wes right in 
directing that the accused in this instagce 
should be commitfed and, tried before it. 


° 
I also concur in th& omer that the case 
should ke tied,in East Burdwan, ® ¢’ 


eo. ° E . 
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The 22nd July.1867. 
t: Present: l l k 
P , The Hon’ble L.’ S. ‘Jackson and 
C.eP, Hobhouse, Judges. 
E EE ce Duty of Guard, 


e - 
Criminal Bevisional Jurisdiction. 


e 
Rewigon under, Section 404 Code of Oriminal 


Procedure. 


Queen vs. R. Flood. 


Where som® coolies were employed in assisting a 
ballast train into motion at a Railway station, and one 
of themy afte, pushing the train, in getting up on the 
train, or in” atfempting to do so, fell and was so injured 
that he afterwards lost his life—HeLp .that the evi- 
dence didgnot show that it was the duty of the guard 
to see the® no one got up on the train when in motion. 


Jackson, J.—Ir appears to me that this 
conviction ought to be set aside. . 


The petitioner was convicted by the 
Magistrate* on a charge “that he being a 
guard in charge of a ballast train, and ag 
such amenable to the Regulations of the 
Railway Compauy,gmd thereby being bound 
to exert hfmself to prevent any breach of 
the- bye-laws by passengers or others, did 
negligently offit to exert hifthself to prevent 
certain coolies, being persons "about to 
proceed by, a ballast train, from entering, the 
atoresaide train. after it was in metion 
already, ong of them thrpugh falling under 
the train sustained serious injury which 
resulted in his death, and that he , has 
thereby committed” an ‘offence “punishable 
under Sectiong26 Act VAI of 1854.”, On 
appel to the Court of Sessions, the Sesgions 
Judge atnted “ there is a clear breach of the 
bye-laws, especiallye Section 12 Qlause 5 
ant Section 11 Clauses 6 and 20, and he is 
rightly convicted under Section 26 of Act 
XVIII of 1854 iy having ‘negligently ' and 
wilfully omitjed to do what he was legally 
bound to dp, and by which omission fhe 
lives of the’ cooligs travelling in the 
carréages, and the odie on gthe line, were 
endangered.” z be Ae 


The first aud priwcips@-objection raised by 
the vakgel for the petitioner indhis case is 


that the petitioner has-beeg convicted. under 


Section 26 Act XVIII of 1884 for having 
neglected to do something which he was 
legally bound to do; that Section 29 ‘inter- 
prets the expression “legally btund to do” 
something as meaning the obligation of a 
Railway servant to do every thing necessary 
for er conducive to the safety of the public, 
and which‘he shall be required to do by any 
Regulation of the Company allowed by the 
Governor-General of India in Council, and 
of which Regulation such officer or servant 
shall have notice ; but tlt, notwithstanding 
this, there was no evidence whatever to shew 
the existence of any Regulations so made 
and allowed by the Governor-General in 
India, or that the petitioner had notice of 
such Regulations, or that the. act charged 
was a breach of such Regulations. “Mani- 
festly, in order to establish an offence under 
this Section, it would be absolutely necessary 
to give evidence of such Regulations. The 
Magistrate having omitted to take evidence 
upon that point, it would be competent to 
the Appellate Court, under Section 422 
of the Code of Criminal Procedure, to 
direct additional evidence to be taken upon 
that point ; and if this were the sole objection 
to the conviction raised before us,-I think it 
would be our duty to order the Appellate 
Court, the Court of Sessions, to exercise the 
power which it possessed under Section 422, 
and to direct a further enquiry to be made 
upon that point, so that the prosecution 
might be enabled to show that there were 
such Regulations, and that the prisoner 
committed a breach of them because, if the 
petitioner had clearly gommitted an act 
which was punishable, it would not, I thinf, 
be right that he should be allowed to escape 
by renson merely of the omission of the 
prosecutor to put the Regulations in evi- 
dence. But upon careful consideration of 
the evidence in this case, it .apypears to me 
that, if the Regulations which ehave been 
geferred to before us were putin evidence, 
they would not establish the- commission by 
the Petitioner of any offence. From -those 
parts of the Regulations or bye-laws which 
I have heard read, it appears to be the duty 
of the guard, and the petitioner held the 
situation of guafd, #0 take charge of trains 
when in motion,eand apparently it would be 
his duty to. take all pfecautions prescribed 
by. the Regulations to prevent ganger to 
passengers or others while the trafu was in 
motion, ‘It pia dae to be the duty - 
of the guard to take those precautions, nor. 
is the -train under his special gontrol, while 
at the station, Apparently- that is- the 
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duty rather 6f.the Statién. Master ; at any 
rate .it-is not shown to be the-duty of the 
guard. :@Now the evidence in this case 


shows’ that, wken-the train was started, the |. 


Stution Master, was ' “epparsally present. 70h 
. the platform. .? hs 


This- seems to point to the 
bidity ` resting upon: some one else rather 
than with the petitioner, but I think that’ 
we mny go further than that. It seems to ine 
that the Legislatare, in enacting the Sections 
referred to, had chiefly in view the protection 
of the public, and. especially. of passengers: 
and other persons not directly connected 
with the Railway, aud: I very much doubt 
-whether it was the intention of the Act to 
make ‘the offigers responsible for risks to - fel- 
low-servants, arising out of the particular 
ous in which they are engaged. 


-Now these coolies of whom the decesised | 
person was one, were persons actually. employ- | 
ed upon the ballast train in question. That- 
train was at first in the siding. To come 
upon the main line from that siding, ‘the train 
had to pass. over a curve. It appears from the 
evidence that ihe engine was not a powerful 
oue, that the grease in the axle-boxes hid 


become congenled, and that consequently the | 


engine from these united causes was unable 


to overcome the resistance which the curve, 


line presented, and it was necessary to em- 
ploy the coolies for the purpose of: puttiig | 
the train in motion. .There seems t8' be. no 


reason why coolies employed upon the ballast’. 


train; presumably accustomed to ‘work of this | 
description, should uot he allowed ‘to’ move: 
the ballast train any more than they should 
be alloweġ to move any other heavy body.. 
By the agency of their coolies, the. train, 
"was moved from the siding into the main 
line. Then it appears to have been 
` brought to, a stand-still, and after 

signal was given for the train to start. 


- There is some conflict of evidencg 


as ‘to whether tbe train was started | again - 


with the assistance of the coolies ov ‘Tot. 
‘Probably the coolies did assi€t. 


The guard denies, and the 
for the coolies to push the 
this occasion, 

that the coolies® 
orders fgðm the guard. 
able for the fact that they did so. assist ? 
` It appears to me thet fe is not. 

"rato not “answerable under this Act.” 
Statiot? Master was present,” 
happened therefore under his ‘eye, and I 


did not 


‘The 


. 
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reapsigi- 


to be that, 


that a. 


-engine- 
driver denies, that he gave any. orders, 
train upon- 
It seems. quite probable |. 
receive, direct, 
Then, is he answer. 


At any 


and this; 
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should rather say on his responsibility. I 


say this of course merely for the purpose cf 
showing that, in-my opinion, the gud pas 
not directly responsible. Whether there 

the coolies actually assisted inethe- starting, . 
of the train or not, it appears to me that. tba’ 
accident which occurred. was oae for which 
the petitiquer -Was not resp@asible. : It, is 
quite clear that if will occasionally happen 
in the case of aa engine of defectivg power, 


' that manual labor- of some kind will be? e» 


required to start the train? Then, if the ® 
engine is to be stopped, and®the coolies ara 
to mount upon tho carriages befor® ‘the 
train gets into motion, it is quite evident 
that they will have to get down agatn nnd 
soon ad ‘infinitum, or else the train ill never 
be got into motion at all...I therefore think 
‘that we ought not to direct a further enquiry, 
with a view to the Regulations and_ tha 
sanction of them by the “Governor- Gener al 
‘being put in evidence, but thatetl% evidences 
"discloses ‘no case against the petitioner, aud 
that the conviction ought to be set oleae 


Hobhouse, J.—I concur that thi% convic- 
tion must be set aside. 

I will take those facts of, the case which 
' I consider to be most against the prigoner, 


‘and I still think that there is fot sufficient 
: evidence to convict him ofthe offence with 


which he was charged. I will take the facts 
was upon the main ling, -a certain number 
‘of coolies, amongst whia was Whe perso. 
. who was so ‘injured that he afterwards lost 
his life, that agertain number gf coolies were 


/employedein assisting the train into motion. 


I will then take the facts to be that, the 
per$on who was injured after -pashing tles 
train with a number of offers fora certain 
distance, got up upfon the train, 8r attempted 
to do so while it was.ia motion, and that b3 
theéby fell and was. bnijured. Then tha 
question seems to,me to be this, was any 
body; or rather was the a€cused in, this 
insifince, the person whose duty it was to 
start the train, and yas it also hfs daty, 
before “tart ‘ting the @rain er at avy other 
‘time, to -see that, when the tra¢a was in®mo- 
tion, this particular person and others who 
were „pushing the train digi not get upon it ? 
It seems t@ me that, if it was Ris duty in tha 
first instance to have started tlf train, a and 
then to have seen tha? noone got upon that 
train at the tinfegvhen it was in motion, then 
undoubtedly it wouldehave been by’ tha 
omission’ of that ‘duty ethat ‘this particula: 
cooly in whis instance lost hiss life... Bu; 
‘looking to the evidence, and especially to 
eo. e . r 


when the train in‘ this instanca A 
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the evidence of-a person named Lall Behary, 
it appears to me that the prisoner in this 

. inggangg was not the person whose duty it 
wit to gtart the tfain; or to see that no, per- 

. 6008 got upon it whilejt was in motion; and 
“that, if there were amy ‘such pergon’ so far 
as the evidewce goes, it was not the prisoner, 
but rather tle person above named, viz. 


ne LallBehary. At-any raré it is quite clear 


.to’me that the evidence,, if*there was any 
e “evidence, against the prisoner which would 
* have proved tha’ this was his duty, and that 

he had neglect@d it, was the evidence of cer- 

tain UYe-laws which wei® not put iu evidence 

at all, and of which it was not shewn, as it 

should have been as thé law prescribes, that 
* the prisofer yas cognizant. 


For these reasons I concur that this con- 
viction mu®t ‘be sef aside, and the fine re- 
mitted. ' : 





The 22nd July. 1867. 
Present: 


The Hon’ble L. S: Jackson and 


C.°P. Hobhouse, Judges. 

. Municipal Act—Nuisazces. 
Criminal Revisional Jurisdiction. 
Revision ander Section 404 Code of Cri- 

` ginal Procedure. 


` P e 
Queen versus , Brojo' Lall Mitter, 


e 
The occuGier who sgffers the land to be in a filthy 
state, is the pegson liable for the penalty. 


Jackson, J.—THERE is nothing on the 
record before us to show that the *petitidner 
is not the occupant of the land; but as Mr 
Haldgne, the Vice-Chairman who appears on 
beha]f gf the Municipal Commissiofer, 
admits for the sgke of obtgining an 

© expression of the Cour®’s opinion that there 


e © was%n occupter, we proceed to give our 


decision in the case stated. s ‘ 
ji .Ă 


It appears te me” that. ths occwpier who 
suffers the laad to be in a filthy state, is the 
person liable for the epenalty, because the 
words ‘owner and occupie’’ are only 
words qualifying the main proposition whieh 
is ‘ whoever suffers gny gouse, buifding, or 
“lad in or near any public highway in a 
“filthy state? ` ae a e. 
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Therefore whendand has béen leased , by 
the owner to some one else who ig an occu- 
pig, the Commissioners ought togproceed 
against the occupier. Iam thgeefore df opi- 
nion, supposing the fact to be, ys stated in tha 
petition, that the petitioney was wrongfully 
conwicted, that the fine ought to be re- 
funded. i 


S - e 
Hobhouse, J—I concur. 





: The 24th July 1867. 
Present: j 


The Hon’ble L. S. Jackson and 


C. P. Hobhouse, Judges. 
Discharge —Acquittal —Jurisdiction. 


Criminal Revisional Jurisdiction. 


Reference under Section 434 det XXV 
of 1861. 


Queen versus Bipro Doss. 


Where there is no prima facie caso against an aceused, 
and he has not been put on his defence, nor any charge 
preferred against him, he should be discharged’ and’ not 
acquitted: roe a 


The Court pointed out the necessity of a Court show- 


ing its jurisdiction and competency on the force of all 
its proceedings. 


- Jackson, J.—Tuts purports to be a‘ refer- 
ence under Section 434 Ẹ'ode of Criminal 
Procedure, and is made by the Officiating 
Deputy Commissioner of Cachar,¢who ap- 
pears to be vested with powers under Section 
l Act XV of 1562. 


This officer cannot apparently act as a 
Court of Sessions under Section @34, but he 
may act as n Magistrate, and this Court may 


“(Section 404) “on the report of a Courg of 


Sessiops, or of a Magistrate, or whenever it 
thinks fit,” call for proceedings and pass sueh 
order as to it shall seem right ` ° 

The mode in which these references are 
to be made, is prescribed in Circular Order 


‘| No. 18, dated 15th July 1863. The directions 


contained in that order havg not beeu. com- 
plied with, and especially the explanation of 
thes Lower Court has pot been called’efor ‘and 
transmitted. e ° l 


S % 
Tt appears to the Court that;. if this preli- - 


minary step had been takeu, the reference 


| might have been avoided. 
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The Lower Court was that ef Mr. J. Birk- 
myre, Assistant Commissioner of Cachar. 
Nothing is said as to the powers exerc 
by this “Officar but it may be assumed 
he had such of the powers of a Magistrate 
‘ns enabled him to,try the offence of which 
Bipro Doss was accused, namely theft o 
a cow).” r 


"The case came on for hearing, and the com- 
plainant Nilnauth and two witnesses were 
examined. The Assistant Magistrate tlien 
recorded his opinioh that there was “not the 
“ slightest proof that the accused Bipro Doss | 
& received or retained with guilty knowledge , 
“ the cow which Nilnauth the complainant 
“ claims as his propérty.” 


Hé went on-to say “the Court finds that 
Bipro Doss is not guilty,” acquits Bipro Doss, 
and directs that he be discharged. 


There is no doubt an error in the: record: 
ing the verdictivof acquittal, as the accused 
had not been put on his defence, aud.no 
charge had been preferred. “Che Court, 
however, are inclined to think that the’ 
Assistant Commissiouer intended. to deal 
with the case under the 250th.: Section, 
which directs that, when there is no primdé 
facie case against the’ accused, he -shall be 
discharged without any charge being pre- 
ferred, and it is probable that the call for 
an explanation would have elicited this, | 


On perusal of the evidence recorded, the 
Court entirely agrea with the Assistant. 
Magistrate that there was nothing whatever 
to show that the accused had been guilty 
of any offence. e 


But the proceedings exhibit beyond this a 
very seri8us defect ‘of form to which it is 
necessary to call the attention of the Assistant 
and of the Deputy Commissioner. “~ 


There iggiothing from beginning to end of. 
the proceedings before Mr. Birkmyre. to 
show that the trial took place in any Crj: 
minal Court or otherwise than in presence 
of a private person, 


The Court must point out the ‘necessity 
of showing the jurisdiction aud competency. 


of the Court on the eface of the proceed- |: 


ings. 

-Every act of thee Court, and all evidence 
recorded, ought to indicate that it was done 
and recorded before en Court ® or peison 
exercising certain * powers under the Code 
. of Crimipal Procedtre. When this is ‘not 
discloged, it. is impossible to. assume the 
existence of jurisdiction, 








The Assistant Commissioner gave judg- 
ment on the 13th June,.and the complainant 
appears to have immediately . prefegrecan - 
appeal (contrary to Sectio? 407 of the Code 
of Criminal Procedure) to the Deputy Come . 
missioner,, who received it and .callede for’ 
‘the proceedings. It is true that he 
has not interfered with the order of ethe 


Court below, but fe ought to- -have proceeded - 


from the comntencement, if at all,” under, 


Section 434, that is, supposing the Assistan® + 


Commissioner to have béen a Magistrate® 
directly subordinate, and the proceedings 
should have been submitted’ to this *Court 
through the Sessions Judge. 


So much of the Assistant Commissioner’s , 
order of the 13th June,- ase purports. fo 
acquit the accused Bipro Doss, is hereby set 
aside, and ‘the dischafge of ifm by thio 
Magistrate will be no “bar to further pro- 
ceedings against him, if additiongl evidence 
should 1 ‘be discovered. 


The 25th July 1867. 
Present :> 


The Howhble L. S. Jackson and - 
C. P. Hobhouse, Judges. 


Jurisdiction. E 


Criminal Revision? Jurisdigtion. 


Reference under Section 484 Aet_XXV of 

- 1861, and *Cireular Ord@rs dated the 
15th July 1868, No. 18, and 2nd June 
1864, No. 7. , 


e 
Queen versus Doonda Bhodta. 


Where a Magistrate @ommitted to. the®Court of Ses- 
sions for an offence cognizable by himself, but which 
(by gxplanatory note 8rd) prefixed to schedule annexed 
to the Code®of Criminal Prvtedure, and it appeared 
convenient that that Court should try and pass sentence: 
on the accused, the High Court decliwed to interfere. 


Mobhouse, J—Tun offénce is doubtless 
cognizable by a Magistrate ; ; and under ‘ordi- 
nary circumstances, lee *wougd be, wrong, to e 


commit for such an offence tosthe. ‘Coust of e 


Sessions. 

But ingsmuch as, by tHe 8rd eanit 
(note prefixed to the Schedtle annexed to 
tite Code of Criminal Procedure), the Court 
of Sessions is competent to try the accused, 
and as it appe&rg in this case to be -conveni- 
eñt that it should try the acecused and pass 
sentence® in resp@t @f both the offences 
with whieh. he is charged; the Qoy rå dé not 
think it necesgarg (if. poasitle) to interfere 


e 
The Hon’ble Sir Barnes Peacock, Kt., Chief |. 
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- * The 27th July 1867. 


‘6 
Present : 
* e 


Justices agd. the Hon’ble G. Loch, 
_M. V, Bayley, F. B. Kemp, W. S. Seton- 
~" Karr, J. B. Phear, and A, G. Macpherson, 
„å Judges, a 
e e . 


Murder — eCulpable Homicide not 
empunfing, to rder — Riot — 
Powers of High Court — Lumping 
of offences. 


° Crimis Appellate Jurisdiction. 


Queen versus Shekh’ Bazu and others. 


Çommitted by the Magistrate, and tried by 
the Sessions Judge, of Mymensingh, on a 
charge of culpable homicide not amount- 
ing topmurder, ge. f 


e 
Culpable homicide is not murder, unless the case 
comes expressly within the provisions of Clauses 1, 2, 3, 
or 4 of Section 300 of the Penal Code. 


Under Sectiop 299 an offence may amount only to 
culpable homicide not murder, although none of the 
exceptions specified in Section 800 are applicable- to 
the case. be 

An express finding by the Sessions Judge that thy 

*case dues not fall under any of the Clauses of Section 
800 is tantamount to an acquittal of murder ; and after 
such an acquittal, the igh Court cannot, either as 
a Court of Appeal or a Court Revision, look at the 
evidence for the purpose of reversing the acquittal and 
of convicting the prisoner of murder. 


There had been a riot and fight between two factories, 
—and some members of one party (A) were charged 
with the murder of the leader of the other party (B), 
„a some mgmbers of the other party (B) were chasged 

with causing grievou® hurt to the leader of A,—HELD 
that the members of each party ghould have been coin- 
mitted for trial separately, and that the Magistrate was 
wrong in committing-the members of party (1) and of 
party (B) for trial all tegether upon joing charg® as 
if they had had one commen object. 


e 
This case was referred to a Full Bench 
by Løchand Macpherson, J. J., under *the 


following orders :— é . 
®e e ° . 


Lech, J.—{v appears to me that the 
Judge’s finding in this case, in regard to the 
prisoners Moti Mogdul, Seeboo, ayd Megha, 
is incorrect. Me says ‘in effect tliat they had 
no intention to kill Solim, but that they mifst 
have known that they were likely by what 
they did to cause death. The? were there- 


fore clearly guilty eof culpable homicide. ` 


Culpable. homicide ig noe murder ff accom- 
paniéd ky ayy one of the exceptjons men- 


*, tioned under Section 300. elf one ore other 


of thosg exceptions exist, the case falls ugder 


| Section 304 (culpable homicide not amount- 
ing to murder); and when this offeyce has 
been committed-without intertfon, but with 
knowledge that death may be the result of 
the act done, the punishnfent is’ limited to 
imptisonment, or fine, or both. Now, in this 
case, none of the exceptions exist to take the 
ease out of the category of murder, of which 
the prisoners should have been convicted. 
The finding appears to me to be incorrect, 
and the sentence of five years’ imprisonment 
to be illegal. f 


I see no objection to the sentence passed 
on Bazu, and would confirm it. 


Macpherson, J.—It appears to me that so 
far as the appeal of Moti Mondul, Seeboo, 
and Megha, is concerned, they have nothing 
to complain of in the sentence which has 
been passed upon them. On the contrary 
they have been convicted of an offence’less 
heinous than that proved against them: for 
in my opinion the offence which they com- 
mitted amounts to murder, and the sentence 
passed upon them ought to have been that 
of transportation for life, instead of imprison- 
ment for five years. . : 


The prisoners are charged (among other 
charges) with the murder of Solim. There 
is, on the evidence, no doubt whatever that 
Solim died from the effects of a blow on 
the head which he received in the course of 
a riot in which the prisoners took part; but 
it is not proved who struck the fatal blow. 
No reliance is to be placed on the statements 
made by most of the witnesses. And 
indeed there is but little evidence as to what 
occurred upon the occasién of the eriot, be- 
yond the fact that when the Police, on inform- 
ation received from the prisoner Bazu 
(who had himself been wounded), repaired 
to the spot, they found Solim lyjng -sense- 
less on the ground, with Moti Mandul lying 
ngt far off with several very severe sword 
cuts,—Seeboo and Meghna being also there 
and w8unded though less severely. . From 
the statements nmde by the. prisoners them- 
selves, as well as from other eviderfce, it 
sufficiently appears that «quarrels accompa- 
nied by litigationfhadefor some weeks beer 
going on between Moti,Mondul and the 
deceased. They lived inethe same village, 
and all the villagers appear to have taken the 
‘side of eitlfer the oneeor the other. © | 

OF the particulat gigf in the course of 
which Solim received the blow eof which - 
he died, the Judge says :—“ It would appear 
“ that the common object on Moti Mondul’s 
“ side was to put an end to the case Solim 

e 
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“ had bau be and to punish him and his. 
« witnedtes. _ Murder probably was ‘never’: 
“intended, bat Solim met his death = in thë 


© riot.” 
e 


The Judge’s finding as to the ETR 
Moti Mondul, Seeboo, and Megha is as fól- 
' Jows :—“ I find that they were members, of 
“the sume riotous party which, in prose- 
“ cution of a commun object, caused tlie 
“death of Solim. ° I find no intention to 
“ cause death proved. I am unuble to state 
« with what weapon Solim was. killed. I 
“consider the crime does not come 
“under any of the Clauses’ in, Section 
‘300, but think that there must have been | 
“a kriowledge that death was likely to 
“result from the proceedings in this riot, 
“‘and I consider the prisoners all equally 
“cuilty under the latter part of Section 
“ 304, and sentence each of them to five 
“ years’ rigorous imprisonment.” The con- 
viclion is for culpable homicide not amount- 
ing to murder, the Court holding that the 
. prisoners càused the death of Solim by 
acts done “with tbe knowledge that their 
“ acts were likely to cause death, but without 
“any intention to cause death, or to cause 


“such bodily injury as was likly to cause’ 


“ death,” 
Ihave gone carefully iue the AN 


of the evidence on the record, and I find’ 


nothing which makes me doubt. the correct- 
hess of the Judge’s finding upon the facts. 
Upon those facts, however, I think that the 
eonviction ough® to have been for murder, 
for they bring the case directly and cleirly 
within the 3rd Clause of Section 300. 


The Judge has found specifically that the ! 
prisoners had neither the intention nor the 
knowledgeg pecessary to bring ‘the offence 
within thH® first or the second Clause, of 
Section. 300 ; but he does-not find speei- 
fichlly that they had not the injention 
. ngcessary to bring the offence under the 3rd 
Cluuge. The Judge, in on earlier part of 
his judgment, says generally that he does 
not. consider the dffence .comes under’ any 
‘of. the Clauses of Section*800. ` But. in.the 
»,formal finding at the end, Be declares (without 
_ naming Section e800) that there was no such 
‘intention or knowledge as would bring the 
offence” within the first or secor Clauses, 
‘but does not declatg What there wab not spch 
. an intention as-would’ bring tlie offerce 
- -unden the 8gd Clause. But’ the ‘3rd Clause, 
„as it appears to me, expressly applies.to the 
Siicts found, . and upon the facts whick he 


[Vo]. VIII. 
found, the ale was wrong in law in ie 
‘applying this Clause ‘ands. convictihg e 
prisoners of murder. | i: 


Omitting the first and second Clauses. of’ 
Section 300, the Section runs thus :—“ Ex- 
“ cept in the cases | hereafter excepted, cpl- 
“ pable homicide if murder if the act by 
“ which the death is,caused is done with the , 
“ intention of causing bodily injury to any@ 
“ person, aud.the bodily injury intended . to ° 
“be inflicted is sufficient in® the ordinary’ 
“ course of nature # cause “death.” ® And 
annexed to the Section, we have this illus- 
tration (¢) :—“ A intentionally gives Z 


“ a-club-wound sufficient to cause tke denat® ° 


of aman in the ordinary coue of nature. 
“ Z dies in consequence. Here gf is guilty” 
“ of murder, although he may not have in- 
* tended to cause Z’s death.” 


` The present case falls directly: Within these 
words.- The medical evidence proves that 
Solim died from the effects of one blow by 
which his skull was fractured, and that in all 
other respects the body was ina healthy state. ` 
He, therefore, as isin fact found by the 
Judge, received a wound “ sufficient to 
* cause the death of a man in the ordinary 
= course of nature”; and in the absence of 
any evidence to the contrary, th presump- 
dion is that the person who inflicted the 
wound, intended to inflict it, “although he” 
“ may not-have intended to cause Solim’s 
“‘ death.” The offence therefore “is murder, 
unless one or other of the exceptions to 
Section 300 dre applicable. *But none of 
them apply. There had been frequent quar- 
rels aud some personal violence used bg- 
| tween the parties on previous ®ccasions. - 
; When Solim was gtru¢ék down,ethe: prison» 
i ers were all of them members of an unlaw- 
fuleassemily, the common object of which 
was the, punishing of Solim and his. sup- 
porters. In the ‘° prosecutioa of the com- 
mog object of that assembly,” as expPessly 
found by the Judge, Solim received ea *blow 
on thee head of whigl? he, died. Reading 
Section 149 of the Penal Codg with Segfion 
300, all the three prisoners are guilty of 
murder. ° 


K : 

The question, then,’arises Whether, acting 
aga Court of Revision under *Séction 405 
of the Code of eCriminal -Procedare, 


{we ought to@reverse the” conviction and 


séntence, ang@ to declase-that thé. prisoners 


are guilty of murder, ees must .be trans- 
ported forglife. va A 
I ah inclhhed ‘to think that we ‘ight, 


foll@vjug the rale laid down fn Gosuchand 


è 
Criminal 
LJ 
Gopee’s “case (V . Weekly Reporter, .45, 
Criminal). , Inasmuch as the Judge has 
not’ found gn absence of the intention 
‘mentioned in Clause 3 of Section 300, and 
inasmuch ag the facts found by him clearly 
_ bring the cage within the terms of this 
C)auge and, shew ‘that the conviction for 
culpable homicide not am@unting to mur- 
der is of the fucts found by the Judge wrong 
ein law, it seem’ to me that we should, in 
reversing thiseconviction, be acting in ac- 
cordaace with.the decigion of the Court in 
. the case which I have just mentioned Bat 
I entertain doubts on the subject which arise 
* qhiefly fom the decision in the case of 
Torab Sheik®(V Weekly Reporter, 2, Crimi- 
nal) which in soma respects conflicts with 
the decision in Gorachand’ Gopee’s case... I 
think that the question ought to be referred 
toa Full Bench for decision. . 

As regards the prisoner Bazu, I think he 
ought not to have been tried along with the 
other prfsoners. Bazu belonged to Solim’s 
party, the common object of which party 
was the very opposite of the common object 
of Moti Monduľs party. Moti Mondul, 
Seeboo, and, Megha are tried and punished 
for the murder of Solim, Bazu is tried 
and punished for a wholly different offence, 
the causing grievous hurt to Moti Mondu} 

* These two charges cannot be properly lump- 
ed up togethér angl. tried as one offence in 
which all She prisoners are jointly concerned : 

> and prisoners never can be rightly- tried 
together’ unléss for an offenée in the com- 
mission of which they are alf charged 
with beigg jointly implicated. In , the 
Bot Moi Mondyl received several Very 
bad swogdeuts, -which might have 
caused his death. He ‘has recovered; and 

_ surely if Bazu is to be tried for the grieyous 
hurt done to Moti Mondul, it is-dnly reason- 
able, if not akgolutely essential to the ends 
of jetstice, thatthe injured man should be 
examined as a witness, and that the Court 
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„Should hear from éhe witness-box what he ` 


‘ts to say on tfo subject. 


It seems to me that, when there is a re- 
gular fight, as in this’ case, between two 
distinct parties, the object of th& one being 
directly the opposite to the object of she 
other, the two parties never can be properly 


put*on their trial togethers when charged’ 


with culpable homigide of whatever kind. 

$ 4 think that the eonv@ction -and sentence 
‘and abl,tke proceedings as against Bazu 
‘ought to be set-aside, andethat a new trial 
shoulg be hfid as regards him... e 


~ 
e e . 
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--As Mr. Justice -Loch does not concur 
with mein the view I take as to @hg con- 
viction of the prisoner Baza, and as the 
question seems to me to be one of very 
great ‘importance, I think that it is desir- 


ablé that this question also should, be re- - 


ferred-to a Full Bench. ë 


¢ Loch, J—Having read the remarks of 
my colleague Mr. Justice Macpherson, it 
appears to me that both, the questions men- 
tioned by him, which are of great import- 
ance, should be submitted for the decision 
of a Full’Bench. The judgments quoted 
by him are apparently conflicting, and if 
is very necessary that the powers of this 
Court, asa Court of Revision, should be 
properly defined. > i 


The judgments of the Full Bench were 
as follows :— - 


Peacock, C. J.. (concurred in by Bayley, 
Kemp, and Seton-Karr, J. J). 


I cannot concur in thinking that the 
conviction of the prisoners of culpable 
homicide not amounting to murder can be 
set aside, and a conviction of murder sub- 
stituted by this Court, either as a Court of 
Appeal, or asa Court of Revision, and I am 
of opinion that the case cannoé be sent back 
for a new trial. ` 


One of the leading principles of the ‘Code 
of Criminal Procedure is that there can be 
no appeal from a judgment of acquittal, and 
that this Court cannot, asgi Court of Revi- 
sion, alter the finding of a Court of Sessiofis 


upon any question of fact. ° 


An appeal lies upon law or. fact. Revision 
is only in ‘respect of matters of law, or too 
great severity of sentence. On appeal 
a judgment of acquittal cannot Ge reversed ; 
on revision it cannot be reversed upon the 
@round that the evidence would have yar- 
ranted the Judge in finding the prisoner 
guilty of a mgre aggravated offence than 
that of which he was convicted. . e 


If a prisoner is charged with murder and 
also with culpalfle Ifomicide not amounting 
to murder: withe reference to one and the 
same act of killing, ang if*he is convicted of 

.culpable homicide not amounting fo murder, 
Ife is substantially Aequitted of murder, and 
the Court cannof ugg? appeal hold that the 
evidence was sufficient to warrant a convic- 
tion of mnrurder and alter the conviction 
accordingly, or reverse the finding and. send 
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In the case of Gorachand Gopee, 5 


Weeklye Reporter, Criminal Rulings, page 
45, it was held that this Court, as a Court 
of Revision, might set aside a judgment of 
acquittal for error in law, and either pass a 
- proper sentence or order a new trial acoord- 
ing to ‘the circumstances of the case, - - The 
case supposed was one in which the facts 
found would show that the acquittal was 
wrong in law, not that the evidence would 
have warranted a° different anne on the 
facts. 


In that case the Court said :—“ Sai 
“the decision of a Judgé should be mon- 
- “ strously absurd. Suppose, upon an indict- 
“ ment for murdering a child, the Judge and, 


“ the Assessors should find that the prisoner: 


« caused the death of the child by doing an 
“act with the 
“death, and that the case did not fall 
“within any of the exceptions mentioned 
“in Sestion 300 of the Penal Code. But 
“suppose they should also find ‘that the 
“child, was under the age of six months, 
“and the Judge should “hold that it was 
“ not murder to kill a child under that age, 
“and should therefore acquit the prisoner. 
‘Cand order him to be discharged, could it 
“ be contended that the judgment of acquittal 
«“ could not beeset aside, and that the prisoner 
“should go free for ever ? I apprehend 
“that the Court, as a Court of Revision, 
“would clearly have the power to,’set aside 
“the judgment of acquittal and declare 
‘that, upon the facts found, the prisoner was 
‘guilty of murder, and send the case back 
“tothe Judge, ordering him to. apprehend 
“the prigéner (if he had been discharged) 
tt and to pass the proper sentence upon him. 


“Tf in the case above supposed, the 
“Judge were to say it is not necessary 
“to try Ylrether death was caused by 
“an act done with the intention of causing 
í death because, if it was.so caused, th® 
‘prisoner was not guilty of murder, dl find 
“that the child was under the age of six 
“months . and therefore acquit the prisoner; 
“in such a case there would be no finding 
.“onthe facts and ‘the, Court, as a Court of 
' « Revision, would merely set aside -the 
'“ acquittal and ordgr @ new trial, I have 
“supposed an efror in law which is not 
‘likely 66 occur. 
“ illustration. There are many constructions: 
* of law equally erren€ous, though not so 
“ae “ clearly 80,” 


In the Gas of the- Queen. versus Torab 
Sheikh, 5.Weekly Reporter, Criminal Ral- 
“"e 





intention of causing its | 


I put it merely as gn. 





ings, page 2, this Court,held that, by finding 
the prisoner guilty of culpable homieide hot 
amounting to murder, the Sessions Judge 
and Assessors had, in substance and effect’, 
acquitted ‘him of culpable homicide smoftiat- 
ing to murder, and’ consequently , acquitted 
him, as tvell of an intenfion. to caase - 
death as of the, knowledge thit thé aét `. 
done was so fmminently dangerous na tog 
bring the case within the provisions of. 
Clause 4 Section 300 of the penal Code. 


They say :—‘‘ It appears fo us that, «by 
“finding the prisoner guilty of culpable ; 
“ homicide not amounting to murder, the 
“ Sessions Judge and Assessors, in gubstancg - 
“ and effect, acquitted him of c#lpable hbmi- 
“cide amounting to murder; and conse- 


““ quently acquitted him, as will ‘of: any 


“intention to cause death as of the know- 
“ ledge that the act done was so igmitently 
“ dangerous as‘ to, bring the offence within 
“ Clause 4 Section 300, in the same way as 
“ they would have acquitted himə if they 
“had expressly found that-he caused the 
“death with the knowledge that the act 


. * was likely to cause death, but without the 


‘intention mentioned in Clauses 1, 2, or 3 


`“ of Section 300, and without*the know- 


“ledge mentioned 
s Section. 


$a If they had expressly acquitted him of °° 
“ murder in that way, jg would not have >: 
“ been competent to this Court, either as a 
“ Court of Appeal, or as a Court of Revision, 
“to find that,eaccordiug to éhe evidence, 
“the pri§oner caused the death with the 
“ knowledge mentioned in Clause 4, for 
“ whether the death was caused vgith thft 
“ knowledge or not; was entirely, a question 


in Clause ot of that 


“í of fact.. 


“As a Gourt of Appeal, they could not 
“ have done so in consequence of Section 
“« 407. e 


“eAs a Court of Revision, they could not 
‘“ have done so, as the error was not°one of 
«c Jaw, wor Was the seatencesillegal (see Sece o 
‘tions 403, 404, and 405 ‘of the: Code of « 
« Criminal Procedure). 

“ However wrong thasCourt may think 
*¢ that the Sessions Judge and Assessors were 


“hh acquitting of murder, they have no 


power, in our opinio to correct the error. 
“« However infdgquate they may consider 
“& the sentence, they hawe not, in our opi- 
 nion,. aly powereto ænbance it, as the 


© sentencegs one which is aut boriged *by 


“law for theeofgnce of which the-prisener , 
“ wag found guiljy.” ° e 
5 - 6 ° 


. Å necesSarily a case of murder. Tt does not 
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In that case the questibn had reference to 


Clause 4'Section 800. In this to Clause, 


3 of fhe same Section. If that decision is 

. correct (nand I cannot doubt that it is so), 

* the principle laid down applies equally to 
* Clause 3 ag to Clause 4, . 

The *pregent ¢ase falls within Section 

. 299 ; it does not fall within any of the ex- 

veptions to Section 300 Still it is not 


e follow that a ase of culpable homicide is 
murder, because it does not fall within any 
-< óf the exceptions in Qection 300. To render 
culpable homicide murder, the case must 
come within the provisions of Clauses 1, 2,. 

e 3, or é of ‘Section 300. : 

In the pesent case it has been found that 
there wag no intengion to cause death. The 
case, therefore, does not fall within Clause 1. 
It is uot contended that it falls within 

e Claùse % or Clause 4, consequently it is not 
murder, unless it “falls within Clause.3 of 
Section 300. as - 


wf then the act done with the intention 
of causing bodily injury ;-and, if s0, was the 
bodily injury intended to be inflicted suffi- 
cient in the ordinary cause of nature to cause 
death? he Judge has not found that the 
bodily injury intended to be inflicted was 
sufficientin the ordinary course of nature to 
cause death. He finds expressly that the cgse 
-does not fall'under any of the Clausés of 
‘Section 300, ang the facts found do not show 
that he*was wrong ii point of law in holding 
that the case did not fall within any of those 
Clauses. &f he had found*that the act was 
done with the intention ‘of causing bodily 
injury tg the deceased, and that the bodily 
injuryeintendeg to'be inflicted was sufficient 
iu the odinary course of nature to cause 
death, the fact so- found would have shown 
that he was wrong in law in holding that the 
case did not fall” within any of the Clauses 


of Section 300, for thevfacts so found would. 


hto shown that it fell within Clause 3 o 
Sectéon 300. If he had found that fact, the 
case. would. haves qome ‘within thy principle 
” of Gorachand Gopee’s case. Not ‘having 
found the fact, the case comes under the 
rule laid down, in the case of the Queen 


versus Torab SReik above cited, The evidence - 


` might hgve justified the Judge. ini’ fading 
` the fact, but tat merely shows that 


Ins finding did not on to the point’ 
d 


which the evidence w8uld have justified. 
It cannot authorize’ jhis Coure to look at 
ehe evidence for® the purpose of, reversing 
the heqfittal of murder, and*of gonvicting, 
the prisoner of that offefice’, e he 

e 









































The finding of the Judge that there was 
no such ‘knowledge as would bring the case 
Within. Clause 2 or Clause 4, coupled with 
his omission to find that thé bodily injury 
intended to be inflicted wes not sufficient 
in the ordinary course *f nature to cause 
deħth, is not tantamount to a ‘finding that 


‘the injury intended was’ sufficient in, the 


óřdinary course of nature to cause death, 
nor can it authorize this Court to find that 
it was so, and to reverse the Judge’s finding 
that the case did not fall within Clause 3 
Section 300, which was included in his gener- 
al finding that the case did not fall witbin 
any of the Clauses of that Section. If the 
Court was right in Torab Sheik’s case in 
holding that the Judge and Assessors, by 


‘finding the prisoner guilty of culpable ho- 


micide not amounting to murder, not only 
acquitted him of an intention to cause death, 
but also of the knowledge that the act done 
was so imminently dangerous as to bring 
the offence within. Clause 4, it is clear that 
a similar finding in the-present case must 
amount to an acquittal of an -intention to 
inflict such bodily injury as would be suffi- 
cient in the ordinary course of nature to 
cause death. i ; 
It is said that the Judge has not found 
that the injury intended to be inflicted was ` 
not sufficient in the ordinary course of 
nature to cause death. Suppose that he 
had expressly found that it was not suffi- 
cient, itis clear that this Court could not 
have altered his finding in that respect for the 
purpose of altering his conclusion that the 
prisoner was guilty œo culpable homigide 
not amounting to murder ; or, in other words, 
of reversing his acquittal of m@rder, and of 
convicting the prisoners of that offence. 
Suppose a Jury in a special verdict had 
found the facts as the Judge has done. It 
is-clear that such a verdict, gould not have 
‘amounted to a verdict of guilty of murder, 
and that the Court could not have supplied 
thenecessary fact by finding that the injury 
intended to, be inflicted was sufficient ig the 
ordinary course of nature to cauge death. 
Nor could the Court have presumed that 
the Jury intended tò find that fact in the 
affirmative, nitrelyf from their omission to 
negative it. =Æ would be much more rea- 
sonable to infer (if*the law allowed in- 
¿ferences at all in such a ċase) that the Jury 
considered that their omission ‘to find in 
.the negative wbdukl, never be considered to 
amount to a finding in the affirmative. 


Iam clearly of opinion *that “this Court 
cannot add «a fact to the finding of a° 


f i e 


. e 
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denial of the factS in the.other Sections, 
infer that he meant to affirfo the sufficiepey gf 
the injury in the ordinary eourse pf patura 

to cause death. This bejng so, it seems to mè . 
that his previous generalefinding is uMouch- ° 
ed, and therefore it is impossible for me to ` 
say that he has made the ewor iw law which 

‘| has been alleged. ° 





z a RE = = 
Judge or Jury in the case of acquittal- 
even if the omission was contrary to the 
weight eo? evidence, any more than it caf 
reverse or set aside a judgment of acquittal 
if it ig clearly contrary tó the evidence. 









The appeal will therefore be dismissed. eas 
regards the three prisoners named above. 


4 e eo ` 
The Magistrate was wrong in sending 

up-joint charges against persons who took 
part in the riot in epposite sides, for the 


two parties had not a common object. 


As to Bazu’s case; I think it was ex- 
tremely improper that this pgisoner should 
have been tried jointly with the other pri- 


soners. m : y e: 


* coupled though it be with his xpress’ 


. taken to amount to a negativing of the facts 


Buazu’s case.—The Judge, however, took 
a right view of the case as regards the 
prisoner Bazu in deciding whether he was 
innocent or guilty. This prisoner has had 
a fair trial, 
by the error of the Magistrate, and in niy 
opinion there is no ground for ‘setting aside 
the verdict, or reversing the conviction or 
sentence. The appeal must 
regards this prisoner. 


Phear, J.—I agree generally in the judg- 
ment of the Chief Justice. i 


We cannot interfere under the circum- 
stances of the case-of Seeboo and Megha, 
unless we’ see on the facts found by the 
Judge that he has committed an error of 
law. It is said that he has committed such 
error by finding facts which amount to the 
crime of murder on the part of the prisoners, 
and yet acquitting them of that crime. I do 
not think that he has found facts sufficient 
to support a charge of murder. On the 
comrary he finds expressly that this case 
does not fall under any of the Clauses of 
Section 300. If this finding stood alone, it 
seems to me that it would, without doubt, be 


mentioned in those Clauses as material to the 
crime of mulet. Then, is there’ anything 
in thé rest of the judgment to madify it? 
I think not. The Judge, no doubt, goes on to 
expressly negative the facts of zwo of tose 
Clabes, and omits at the same tème to say any 
thing wMh regard to those of the. third, al- 
though he finds that death was caused by the 
bodily injury intended to, beYnflicted ; and- 
no doubt if that injury was, in itself such 
as would, in the oydieary course of nature, 
be sufficient to cause death, the requisites of. 
that thirdeGlause would he complieð with $ 
still he steps short of ‘here saying, in words 
that it was go sufficient. 


I cannot from his silence ‘in fhis place,, 


mm 
















he has not been prejudiced. 


be dismissed as‘ 


against them. 


bers of bitterly hostile parties respectively. 
However, I do not sce, from the Materials 


to the prisoner by reason of the irregularity 


believe that he has, under the peculiar cir- 
cumstances of the case, been rather advan- 
taged thereby than otherwise. . I therefore 
do not think that there is here any sufficient 
reason for ordering a new trial, 5 


e 

Maepherson,*J—On further consider- 
atfon I think, as regards the first three pri- 
soners, that, as the Sessiong Judge has ex- 
pressly said that the case does mot fall 
within any of the Clauses of Section 300, he 
must be held to have found (hosvever erro- 
neously) sugh a state of facts as does not 
amount to murder, and to have acquitted the 


before me, that any injustice has been done 


of ‘the trial, and indeed I am dispofed to 


The offence with which he was charged ° 
was entirely distinct from those chnfged 
So far was he fram*having ° 
any common purpose with them fn regard to 
the conduct which formed the -bags of the 
charges that he and they were clearly mem- 


prisoners of that offence, notwithstgnding @ 


the’ apparent modification of*his first find- 


ing by his subsequeft more detailed find- ` 


ing as to the knowledge and intention with 
which*the act which caused’ the. death was 
done. I therefore eqneur in the opinion that 
we cannot, as a Court of Appeals or Revision 
alter tRe finding of acquittal, and convigt the 
prisoners of murder. n 
poos i ° e ia 
As regards the prisoner Bazu, d remain ef 
the opinion which I expressed in refèrring 
his case to a Full Berch for fecision. 


Leh, J.ŻI concur: with Mg. Justice .- 


Macpherson regarding the three prisoners 
‘convicted of culpable homicide not amourst- 
-ing to murder. With regard to th prisoner 
Bazu, I thiwk the preferable course would 
have been to have committéd him separately« 
but I seg no” Sufficient ground, uftder® the 
circumstances, tê oder anew tria ` 


è Queen versus ° Bhagidhone Katchari 


1867.] Crimina’ 


- The 29th July 1867. 


sed e Present: 


s The Hon’ble F. B. Kemp and 
? x F. A. Glover, Judges. 


A Trial By Jury (Gowalpara). 


a ° Criminal Appellate Jurisdiction. 

a Ra 

and 
e others. 


' -° ° . 
Committed by the Deputy Commissioner, 
and tried by the Commissioner, of Cooch 


”. e Beha Division, on a charge of robbery, 


s 


e. 


The Commissioner of Cooch Bebar has. no power 
to hold trial by Jury in the Gowalpara District, 


e Glovere J.—It has already been ruled 
by a Division Bench of this Court in the 
case of Reg. versus Kboodeeram,* on the 
10th uly 1867, that the Commissioner 
of Coo@h Behar has no power to hold trials 
by Jury in the Gowalpara District. 

Following this ruling, the judgment of 
the Commissioner of Cooch Behar, in the 
case of Reg. versus Bhagidhone and others, 
must be capcelled, and the trial quashed. 

The Commissioner will holda new trial 

- with the aid of Assessors. 


Q 


The 29th July 1867. 


z Present : s 
Ehe Hog’ble F. B. Kemp and F. A. Glêver, 
° Judges. 


~% 
Murder—Running-a-muck, 
. es 
Criminal Referred J urisdiction. 
e 
d . 
oen versus Bishonath Bunneea., 


Where a quiet peaceable man, suddenly and without 
thg least motive orgrovocagion, runs-a-muck®agajnst all 
aroynd him, his case is different from an ordinary case 
of deliberate mee deserving of the extreme penalty. 


Glover, J— Tae evidence in this case 
was very fully and plainly laid¢before the 
Jury, and there can be no doubt whatever 
that the prisoner killed the deceased Pochai, 
as well as wounded three ogh€r -persons. 

The Jury found sha: the prisoner was hot 
insane at the time, and there was no evidence 

; . p ae 
°. * See ante, p.@9. © Da 


` | THE WEEKLY REPORTER. 


‘Lof Gordyall Mundle. 


Rulings. ^ -58 


| to show that he had ever before been out of 


his senses. That he has been perfoatly 
e 


sfne ever since is unquestionable. . 


The commission of the murder by the 
prisoner, and his sanity at, the time, are facts 
foupd by the Jury after considering all the 
evidence in the case, and this Court cannot 
interfere with the convictiorr. 


At the same time, although we consider 
the Jury justified in finding that the pri- 
soner was sane at the time the act was com- 
mitted, there’ are circumstances which 
seem to make it unnecessary to visit the 
crime with the extreme penalty. 

It is one of those cases in which a quiet 
peaceable man, by all accounts, suddenly and 
without the least motive or provocation, runs- 
a-muck against all around him. He may 
have been sane immediately ‘before and im- 
mediately after, and there may be noevidence 
whatever to-show that.he was insane at the 
moment of his attack ; still it is impossible to 
avoid the conviction that the man’s mind waa 
not in #s normal state, and that.this case is 
very different from ordinary cases of de- 
liberate murder. 

We think that, under all the EET REN 
of the case, we are justified i in remitting the 
capital sentence, and in awarding one of 
transportation forlife. . 


The 29th July 1867. 


Present: ` 
@ 
The Hon’ble F. B. Kemp,’ Judge. 


Evidence—Statement under promise 
of pardon. ` 


Criminal Appellate J urjséiction. 


z Queen versus Radanath Dosadh. 


Committed by the Magistrate, and tried by 
the Sessionsdudge, of Bhaugulpore, on a 
charge of dacoity, &c. + 


A. statement mad 


under promise of pardon is no, 
evidence against a 


isonér. 


THE prisoner has beer convicted of dacoity 
and of escaping from lawful custody. He 
has been’ sentenced for the fir offence 
to 10 yonga tramspgrtation, and a fine of 
Rs. 250. e329 


A dacoity took place in 1868 inthe héuks 
The prisoner was - 
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~ 


arrested in Ghazeepore, and sent down to| Semble—Criminal trespass is a part of the offence of 
Bhaugulpore ; he made a full confession, and '| mischief committed upon land, as well eas*of house- 
-a propi® of „pardon was made to:him ; he | breaking by night, ` e >s 
dhen made a “statement confirming ‘his pre- 
vious confession. But without fulfilling the! Jackson, J.—It seeths to me quite clear’s 
condition under which pardon was- tendered, | that the order of the Magistrate in this 
he escaped from hajut, aud has very Ittely case Was made without jurisdigtions 


been apprehended, His defence now is i” 
that ei mot the Pudaral Dooadh who | p, Secon ee pore ae a 
30 
aan a ane and ‘that his ease where he shall dismiss the complaint ” . 
DAMO INAUTE og LOBRON, as frivolous and vexatious; ‘In his discretion ° ` 
The identity of the prisoner is the first | ‘‘ by his order of dismissal fb award, that 
question. This has in my opinion been | “ the complainant shall pay’to the accused 
satisfactorily éstablished by the evidence, and | ‘‘ person such. amends not exceeding fifty 
I entertain no doubt on the question. - . ae A to son al tee om ae $ 
< just and reasonable. 18 Section t 
The statement made under the promise of iy the place where it occurs and R by 
‘pardon is no evidence against the prisoner. the language which iteuses ingrespect of 
Dns of aab ond gi a dlemicsing eesplaiates is = any aie 
: t t t 
Procedure, as observed by the Judges of Ga e Tei. Chapter af the® Code’ of 
` this Court on review of the jail delivery Criminal Procedure, and the procedure in 
statements. But-.there is the confession of | this case is limited by Section 257 to cases 
the prisoner, which is evidence against the punishable under the Indian Pend) Code 
prisoner, and which has been proved ‘to have with imprisonment for a period not exceed- 
“been voluntarily given. ing six. months. The accused persons in 
this case were not tried under the. 15th 
Chapter of the Code, they were, put upon 
| their trial under, the 14th Chapter of the 
Code for an offence under thee 427th and 
447th Sections of the Penal Code, One of 


I reject the appeal. 


The 29th July 1867. | these Sections relates to an offence punish- ° 
: A : able with imprisonment, gwhich may extend 
Present : : to two years and fine. Such a caseis clearly 
ea i beyond the purview of the ł5th Chapter _ 
The Hon'ble L. S. Jackson and of the Procedur® Code. < ° 
° C. P. Hobhouse, Judges. Yi'liné bood suggested that the Magistrate 
e might deal with the complaint in® this case 


` Section 270 Code of Criminal Proce- merely upon that part of th® charge which 
` aure—False Complaints—Amends— | relates to criminst trespass, that being an 
Criminal Trespass—Mischief upon offence which can be dealt with under the 


aes A 15th°Chapter of the Gode.« But this clearly is 
Jana Hipa ee breaking by ign: not so; because the offence of which these 
e| parties were charged—a graver %ffence, thgt is 
mischief committed upon ‘the land of com. plain- 
Ke nt Tann A ant—-must have been preceded by criminal 
Reference under Section 434 Code of trespass? The criminal treepass therefore ° 


eCriminal Revisional Jurisdiction. 


Criminal Procedure. : was merely a portion of it. Inthe same fay ¢ | 
: z ae . : a person who commits house-breaking by 
Queen versus Lalloo*Sin&dand others. - | night, does, at the very firgf or at some part 
. of his procêedings, commit the*act of crimi- 


Section 270 Code of Grifinal Procedure (authorizing | nal® trespass. It might as well Be said - that 


the PEA AE ote te cor o“ amande iae a mee | the Magistrate would %e at liberty, digre- 
complain es only to complaints madé and cases 
tried | ‘under Chapter XV of the Core, and is limited to garding the gr@vgr portion of the charge, to 


cases punishable under thé P aPCode with imprison- | tre&t this qs a case of criminal trespass, and 
ment for a pegiod not excedMing six months, . inflict a fine upon thè complainants by way 


< 50 ru is the measure of compensation awardable 
from snyeomelaitant irrespaetiva- of the number of ee nt alen bao: the accused, , That 
* accused persons, 2 cleariy No coula ret do. 
. e e e y 5 


. 
e s . . 
. 


t . 
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*e 
Another point arises in the case. 
s 


Thee Magistrate awarded to the several 
aceuseé persons sums of money by way of 
“amends, ambunting te 25 rupess to each 
person, This also, ft seems to me, was be- 
yond the, péwer of the Magistrate, because 
Seetion 270 Provides “ that the complainant 
shalt pay tò the accused person such amends 
snot exaeeding 50 rupees as*to such Magis- 
trate shall seem,just and reasonable.” Fifty 
rupess, therefore, appears to be the measure 
of gompensation which the Magistrate 
is authorized to award from any complain- 
ant. |The Magistrate observes that, if this 
sum had been divided amongst several ac- 
fused persogs, the compensation would be 
very inadequate. Possibly it might be. 
But the injured party may have other re- 
medies, and’there are other ways of punish- 
ing persons bringing false complaints. 
; ; 


It appears to me therefore that the Magis- 
trate’s order was erroneous, and ought to be 
set asidé. 


Hobhouse, J,—I concur on both points. 


s 
The 30th July 1867. = 
. Present: 


z The Hon'ble. L. S. Jackson and 
G@. P.. Hobhouse, Judges.. 


Conviction (under Poltce Act V of ` 
1861). ° 


® e ° Criminal Jurisdiction. > 
e $ 
Revision of Proceedings under Section 404 


Code of Criminal Procedure. 


2 ° e e 
Queen versus Kassimuddin Constable. 
A 


d ; 
Ti@® the facts proyed would also constitute an offence 
under a Section of the Penal Code, seems to Be no 
. reason for quashing a conviction under the special law 
Act V of 1861. ae e. 6 


- Jakson, ¥.—Ixavet Axi, a Police offi- 
cer, was convicted before the Joint Magistrate 
of Gyn of ap offence under Section 29 Act 
Vof 1861.. . 


He appealed to theCourt of Sessions, and 
the Judge (whether of his een motion or in 
consequence of a gommunicution. from ‘the 
Magistrate of the Distréct, does nêt precisely 
apBear) bejng of opinion that. (he facts. in 
evidence amounted to an'gffence under Sec- 

e 
e 





tion 218 Indian “Penal Code, annulled the 
conviction and directed the ‚commitment of 
Imayet Ali and another Police offcer who 
was also implicated and had* een similarly 
convicted: E 


The Sessions Judge assumed jurisdiction 


to make these orders under Sections 427, 434, 
and 485 of the Code of Criminal Procedtre. 


‘Subsequently, having doubts. of the logality. 


of his own orders, he made a communication 
to this Court, and we called for the proceed- 
ings. ; 

Clearly the order made could not be sup- 
ported under Section 427, because the' ap- 
pellant had not been convicted of “an offence 
not triable by” the Magistrate. 


And as the facts certainly did constitute 
(if proved) a violation of duty, the convic- 
tion was not otherwise invalid, and could not 
be set aside, unless the Appellate Court 
disbelieved the evidence. That the facts 
proved would also constitute an offence 
under a Section of the Indian Penal Code, 
seems t6 be no reason for quashing a con- 
viction under the special law Act V of 
1861. : 


-It seems to me therefore that ‘the order of 


| the Court of Sessions wis erroneous and 
| must be reversed, and the conviction will be 
| thereby restored. 


Hobhouse, J.—I concur. > 


The 31st July 1867. `- 
e 


. , e 
Present: 
t e 
The Hon’ble F. B. Kemp and F. A. Glover, 
i Judges. l 


; e 

Evidence—Certificate under Section 

e 205 Code of Criminal Procedure— 
Attestation by Magistrate. 


1 Py e 
Queen versus Rezza Hossein and oghers. 


Committed by the Deputy Magistrate, and 
tried by the SAssions Judge, of 24-Pergun- 
nahs, on a charge of kidnapping, &e. 


athe cêrtificate required under Section "45 Code of 
riminal Procedure need not ke in the handwriting of 
the presiding officer, bet. gay be under his hand only, 
ie. signed by him. ae mn 
Where a Jury is satisfied as to the enuingyess of an 
attestation by a Magistrate, it is unngessare to call the 
Magistrate to swear to his signature. it 
ee 


=D . 
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Kemp, J.—THESE prisoners have been 
convicted ; No. 1 witli the offence of abet- 
ment af *kidnapping, the other three wth 

. the substantivé offence of kidnapping; No. 1 
has been senténced to 3 years, Nos. 2, 3, 
and 4 each to one*year’s rigorous imprison- 
ment. The trial was by Jury. j 


The main points taken before us in 
appeal.were :— 


‘1st.—That the evidence of the girl’s age 
was not sufficient. * j 


” 2nd.—That the confession of the prisoner 
Rezza Hossein was not admissible as evi- 
dence against him, inasmuch as it had not 

, been taken with the formalities prescribed 
by law. 


38rd.—That the Judge ought to have 
instructed the Jury to consider the evidence 
adduced to prove the moowakut or temporary 
marriage of the prisoner Rezza Hossein 
with the witness Laddun ; for if such mar- 
riage be established, the offence of kidnap- 
ping falls to the ground. ° 


On the first point we have the evidence 
of the father of the girl, of ‘a near relation, 
and that of the Civil Surgeon. This. evi- 
dénce was fairly put to the Jury, and they 
came to the conclusion that the girl was 
under sixteen years of age. 

On the second point we find that the 
confession of the prisoner Rezzn Hossein 
was recorded by the Deputy Magistrate 
Duliduddin in the language of the prisoner, 
as well as that of the officer who recorded 
it, The certificgte required under the 
provisions of Section 205 Code of Criminal 
Procedure#s appended to-the confession, and, 
though written in Bengalee, is in due form. 
The initials, of the Deputy Magistrate, with 
his official designation, are affixed in attes- 
tation. of thg, examination of the accused. 


The absen@e of the signature of the ‘pri-- 


soner who can write is not material, for th 
law * does not enact that the examination o 
the, accused is to be signed by him ; an¢ that 
without such attestation it i inadmissible ; 
the certificate being in duo form, we are not 
to presume that the .Deputy Magistrate 
affixed his initials theretoX&\ without being 
cognizant of the fact that ke was certifying 
that the examinatidh of the accused was 
taken, as the certificate tells us it was, in the 
presence and in the’ he&ring of the Deputy 
Magistrate, and that* jtgc@atains accuratel 
the wholesof the statement made by the 
prisonewe ë . 

The law does not enact that the form of 
the certificate is to be written in the hand- 


writing of the prèsiding officer, bug that it 
is to be “under his hands” that is*to say tt is 
to be signed by him. These can be De doubt 
that the initials are those of ,the “Deptity, 
Magistrate. Section 366 of the -Code ofe 
Criminal Procedure enacts that the examin- 
ation of the accused persom before 


[Vol. VII. | 


the . 


Magistrate shall be given in gvidence’ gat `. 


the trinl, and tke attestation of the Magis- 


trate shull be sufficiént prima facie proof ofe’ , 
such examination, and such®attestation shall e 


be admitted without proof oé the signature 
to it, unless the Cqurt shall see reason to 
doubt its genuineness, The Jury was satisfied 
that the signature was genuine; it ‘was 
therefore unnecessdry to call the Deputy 
Magistrate to swear to his sigfture. 


We bave had our attention eajled to the 
case of the Queen versus Mussamut Niruni 
and Moniruddin reported in Vol. VII of the 
Weekly Reporter, Criminal RBulfags, pagé 
49. In that case it was very questionable 
whether the certificate required by Section 
205 of the Code of Criminal P¥ocedure 
was under the hand of the Magistrate. 
The learned Judges in that case observed 
that what purported to be the signature of 
the Magistrate, was an “ irregularly shaped 
mark or figure which might be the rudi- 
ments of a signature of some English Magis- 
ate.” There was also a disregard of the 


form in which the certificate ought to be * 


recorded. That case is therefore very dif- 
ferent from the casé before the Cort. 


< On the last peint we find that the Judge 
did notice the plea of the prisoner that he 
had been married to the girl Laddun under 


a férm which is prevalent anfopgst the 
Mahomedans of the Shæah sect, This 


form of marriage %s called the moowakut 
form. ‘See Baillie’s Digest of the Mahom- 
edan% page 18. Evidenee was taken in 
support of the prjsoner’s plea which was 
submitted to the Jury. Thfs evidengg did 
hot Satisfy the Jury ; and after perusing it, 
we see no reason to think that the Jury 


formed € wrong estimate. We may further © 


observe’ that this plea of a temporary ar- 
riage with the girl Laddun was raised for 
the first time before tha’ Sessions Court. 
Before the? Deputy Magistrate the prisoner 
stafed that he had formed an Hlfcit connec- 
tion with the girl Ladd fn, and that she was a 
consenting par&eto leaving her father’s 
house and guardianship. © ` 


e 
We see go reason to interfere and œn- 
firm the convigtion and sentences, ejecting 
the appeal, 5“ . 
e S e 





e 
1867.] Criminal 
The 3rd August 1867. ° 
` se Present : 
e e . 


° The Hon’ble W. §. Seton-Karr and 


A G. Maepherson, Judges. 
e 9% . 


. 
on 


Prisoner's defence. 
e 
. g 
Criniinal Revisional Jurisdiction, 


Refergnree under Section 434 Colle of Cri- 


minal Procedure. 


*Nirba Sing versus Tofuzzul Hossein, 
eoo 
e and vice versa. 


' 
The High Court will not interfere upon a mere state+ 
e 
r) p 
ment of a prisontr, unsupported by any evidence what- 
ever, that the Magistrate who convicted him did not 


record the Fhole of the defence he wished to make. 


Macpherson, J—Tue Magistrate refers 
this case ‘to thé High Court apparently on 
the ground that there has been a serious 
irregularity ein the proceedings of the Assist- 
aut Magistrate whereby the prisoner has been e 
injured. The irregularity alleged is that the 
Assistant Magistrate omitted “to record the 
full defence which the petitiouer says he 
wished to make.” ‘The Assistant Magistrate 
has recorded that which he says i® the full 
defence Made by the prisoner, There is 
nothing to show us that tlfe Assistant Magis- 
trate did notin fact record the whole defence 
made by the prisoner or which the prisoner 
wishgg to ntake. „Itis obviously quite im- 
possible, for us to interfere upon a mere 


“naked assertion of agyjsoner who has been 


convicted, uwsupported by any evidence 
whatever, of there baving been an omission 
or irregularity ou the part of tiẹ Assistant 
Magistrate. e ° 


There is nothing illegal inethe Assistant 
Mogistrate’s proceedings so far as Ye can sge, 
With the merits of the c%e we have nothing» 
to dg, ab thfre is no appeal to this Court. 
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Present: š 

The Hon’ble W. 5. Seton-Karr, Judge. 
Record, 

Queen versus Rutton Meah., « 


. e 
Committed by the Magistrate, and tried by 
the Sessions Judge of Jessore, on a charge 
of dishonestly using as genuine forged 
documents, &c. ° 


Dosuments which form the basis of a charge against a 
prisoner should not be buried among a mass of papers in 
the nuthee, but -should be put either in the calendar or 
by themselves in an envelope or in some conspicuous part 
of the record where they would be seen at once. 


THis is a very clear case. The docu- 
ments which nre dakhilas have been clearly 
tampered with and altered, and they are 
shown to-have been quite free from erasures 
when first delivered to the prisoner. 


ĮI have ‘again to complain, as I so often haye 
complained, that the dakhilas tampered with 
are buried in a mass of papers, and that time 
has been lost inhunting for them. 


Documents like these are really parts of 
the indictment against the prisoner, and 
should be put either with the calendar or by 
themselves in an envelope, or in’ some con- 
spicuous part of the record where they would 
be at once seen. 


Th- appeal is rejected, 





e 
The 5th August 1867. ; 


e 
Present : 


The Honble G. Loch and W. 8. Seton-Karr, 
Judges. eo 
e 

Dacoity—Approver — Search—Kind 

® of evidence on which Courts willdo 

well not to convict. 
e 
Queen versus Ram Sagor and others. 


Committed by ha Magistrate, and tried by e 

the Sessions Budge of Backergunge, on 
`~ a charge of duevity. 

e 
e 

The evidence of an approver for whose appearance at 
thetria there was not the slightest reasonp and the 
mere fact that in the houses of each of the ‘four 
prisoners only one arti@legpf the stolen property was 
forfnd, was held insufficient, Ander the circymstances of , 
this case where the best witnesses were not examined, 
t support a conviction of the prisonows on a @harge of 
dacoity. e i 
` ee 

` e 
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Seton-Karr, J.—Tute.is*a very 
satisfactory case in which four men have 
been cogvicted of dacoity on the evidence sof 
one approver and of other witnesses to the 
finding of one gingle article of property in 
each of the houseg of the four prisorers. 


The dacoity was committed on the boat | 
of a Mr. C. Jackson, and it B somewhat 
remarkable that neither he nor his servant 
were able positively to identify a siugle one 
of the assailants. , 


The approver pretends that the four 
prisoners with others called him away to 
commit the dacoity, but his version of the 
attack strikes me as emineutly suspicious. 
He would have us believe that, às ho neared 
Mr. Jackson’s boat, another boat, apparently 


quite unconnected with his own party, 


attacked the complainant’s boat from the 
other side. Then there is not the slightest 
reason why the approver should have volun- 
teered a confession in this case at all. Not 
a.serap of property was found in his house. 
No one had ‘neationed him, he is not related 
to any of the prisoners, and there was no 
reason for him to apprehend dny danger to 
his liberty or person, as he was arrested on 
mere suspicion. 


I would ‘put aside the evidence of this 
person altogether. 


Then as to the finding and recognition 
of the articles. The boat, if we are to 
believe Mr. Jackson; was completely cleared 
of its contents, and yet no more than four 
wifling articles af% recovered, and these four 
are ` all divided amongst the four prisoners, 
one article to each | house. ‘i 


The Sessions Judge appears to have been 
struck with this very curious fact. s 


It is trug’hat all the artiĉles are such as 
might be easily recognized and identified, 
‘und I have no reason to doubt ae the 
belonged to Mr. Jackson. 


Bub only one witness actually, -deposes 
that he himself found ‘anything. Mahomed 
Fuzil, witness No: 6,’ foynd the knife in 
-Bachai’s house. The oMer articles are 
a comb, a shirt, ayuda (8¢a, and they are 
all discovered ahd” dragged to light by a 
namelegs*constable, by Bhugwau Muzumiur, 
aud by Chunder Come, Ghose. 


Not one of these? persons has been éx- 
ala and, though I have na doubt’ that 
. Irvine, “the Superintendent, gid what 


un-| he could® to prevent unfair practices, yet it 


is- impossible to place „,confidençe? on .the 
version for the prosecution as to thæfnding 
of the articles when the best evidence to that 
finding, except in one instance, “thas not been’, 
taken. - The prisoner s no doubt, are bad 
characters, and a river dacoity Actpally took 
‘place. Bur thre whole eviden® which would - 


inculpate the four prisoners is to *my ~appré- "i 


hension so suspicious ir some poists, ande: 
so wanting in, others, and {he story ‘of the 
approver is so very unsatisfactory, that I 
cannot think the prisoners shduld - sever have 
been convicted. ? 


I am generally unwilling to disturb g ` > 
conviction, when both the Judges and the - 
Assessors agree ; but iw this ifstance E am 
sure I never should have convicted, if pre- 
siding at a Sessions trial, on such evidence, 
and I would give the prtsoners fhe benefit 
of all the circumstances and all the. doubts 


which J have pointed out. e 
e 


The case must go to a second Judge. F 
think it is too late to take.the evidence of 
Chunder Coomar and others now. , 

Loch; F—I have gone threugh these 
proceedings more than ouce very carefully. 
I think that there can be no question as to 
the evidence regarding “he searsh of the 
houses and finding the property which no 
doubt belongs" to the complain&nt. But the 
credibility,of the evidence on this point does 
noteexclude the possibility of previqns coll@- 
sion with which the prisoners esharge the 
Darogah, whois a brother of the complainant, 
I cohcur with my colleague in rejecting the 
evidence of thee approver, e His account 
appears to me very unsatisfactory. “Then 
ag to the search. lt wag carefully Sind” pro- e ` 
perly conducted by the DistMct Superintghd= * 
ent of Police, but the fact that only one item 
of property, unmistakeably® belonging to the 
complainaft, and no more, was found i in each 
of the prisouer’s houseg, raises in my mind so 
strong a suspicéon as to the truth of the®case 
thie I thigk it would be unsafe to convict . 
the prisoners merelf onthe evidence togthe 
search The risgners must be rdletsed.s ’ 

eo. e R tte 
e . e 


` 
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, The õth Augusts 1867. ° 


Present: 
á : 


The Bon’ ble L. 5. Jackson and 
+ ©. P, Hobhbuse, Judges. 


: Conviction By ofe Magistrate on evi- 


°". ‘dence recorded before 


Another—Ap- 


e eet C ae stanie 
Criminal Pevisional Jurisdiction. 


Revision of Proceeding# under Sections 404 
and,405 of the Gode of Criminal Proce- 


2 
. educe. e, 


` i 
Queen versus Poornoo Chunder Doss 


: and others. 


Where a préoger is convicted by one Magistrate upon 
eyidtnce previously recorded before another, the defect 
cannot be cured by the evidence being again recorded, 
and the conviction confirmed, 


No app upon the merits caw be entertained from a 
conviction which was based on no legal evidence, and 
which was absolutely bad in law. 


`- We are of opinion that, for the reasons 

stated in Mie Justice Jackson's judgment ac- 
corded on the Ist July, the proceedings must 
be set aside,’and the conviction quashed. 


z 4 

The judgment of lst July was as 

follows :—, . ` 
* ‘ 

Jackson, J.—In this, case the petitioners 

were convicted by the Joint agistyate upon 

a trial in which the, evidence had been pre- 

bl baa recerded before auother Magistrgte. 

They apaled toghe.Sessions Judge, and the 

Sessions Judge directed ethe Magistrate to 

record the evidence in the presence of the 

accused, and to repost the result tq the Court 

of Sessions. The Joint Magistrate complied 

nany with tajs instructYon, recorded the 

eviddice aud seft it up to the Courte of 

, Sessfong, and thereupon the Court of Sessions 

e ~niirmed the cogvicfien and seuttnce@ origi- 


a e nally come to.g We, have therefore this ano- 


maly thatthe conviction which the Sessions 
Judge must have «considered to have been 
improperly artived at was not set \side. The 
evidence for ha prosecution and defence whs 
again recorded in the presence of persons 
agaist whom a conviction wos standing, and 
which conviction wes subsequently uphekl. 
` The Magistrate who heard the% evidence 
recorded no opinion‘and passed no, judgment 
* e 
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‘| quently confirfned® the sentence which he 
himself held to have been illegally passed. 


the petitioner’s vakeel pow. tpplies 
to this Court to fake up the-case and enter- 
tain an appeal upon the merits, and he relies 
upon the case of Mohesh Chunder Chatterjee, 
which is to be found in Volume II, Weekly 
Reporter, page 13, Criminal Rulings. Tifis 
case, it appears to me, is distinguishable from 
the case cited, becanse in that case the evi- 
dence for the prosecution diad been properly 
taken and the conviction was passed, therefore, 
‘upon legal evidence, but the Sessions Judge 
thought it expedient that evidence should be 
recorded bearing upon the innocence of the 
accused, and he therefore remitted the case’ 
to the Magistrate, in order that that evidence 
might be recorded, and the result communi- 
cated to him. 


In this case the conviction was absolutely 
passed upon no legal évidence at all; and it: 
was therefore absolutely bad in law. 


1 think therefore that we cannot entertain 
the appeal here as an appeal upon the merits 
of the case, but that we must send for the 
record, in order that the proceedings may be 
entirely quashed, and the Magistrate directed 
to passjudgment according to law. 


The 5th August 1867. 
Present : 


The Hon'ble F. B. Kemp agd F. A. Glover, 
Judges. : 
. e x 
Forcible carrying off of órop—Sec« 
tions 378 and 114 Penal Code. 


Criminal Revisional Jurisdjption. 


t e 
Revision of Proceedings undér Seétions 404 
and 405 Code of Criminal Procedure," 


Queen versus Shib Chunder Mundle and 
another. 


Where à Court fing#thateparties dame with à number 
of armed men and cafried offa crop, the finding amounts 
to that of a forcible cafrying.off without thé consent of 
the owner. Even if they tool? no part in the actual 
taking, they niust; with reference to Sectiqn 114 Indian 
Penal Code, ebe- considered guilty of the *gubstuntive. 


offence under Section 878, i 


o Sa . 
Kemp,. J—Tese ‘prisoners dave been . 
convicted of-theft by the Joint, Magistrate 
of the 24,Petgunnahs, which conviction. has 


s D e 


60 Criminal 


THE ‘WEEKLY REPORTER. 


Rulings. [Vol. VIII. 





; . aaa 
been aftirmed by the Sessions Judge of that ; 


district on appeal. 
The cise comes before us under Section 


404, and wemust, therefore, be satisfied that , 


there ‘has beeusan error in the decision on 
a point of law. Ft appears to us very clear 
that there hss been no such error. s 

e The Joint Magistrate found that the pri- 
soners had plundered the crop of the pro- 
secutor. The Sessions Judge, though he 

does not use the word “ plunder,” finds that 
the prisoners came with a number of armed 
men and carried off the crop. This finding 
in our opinion clearly amounts to this that 
the carrying off was a forcible one, and 
-without the cousent of the owner. of the 
crop. - 

In the Courts below the prisoners took an 
entirely distinct line of defence from that 
taken for them by their learned Counsel in 
this Court. 

Below the prisoners set up an alibi 
which they failed to prove. In this Court 
they abandon this plea and raise an entirely 
new case, urging thatthe crops were taken 
under distraint. Mr. Bourke also urges that 
his clients took no part in the actual taking,- 
and that therefore they could not be guilty 
of theft as defined iu Section 378 of the 
Penal Code. Butit has been found.by-the 
Courts below that the prisoners took a large 
body of armed men with them, and that the 
crops were forcibly cut and carried off under 
Section 114 of the Penal Code. The prisoners 
must be considered-to have committed the 
substantive offence. They were present ; and 
under their orderg, the crop was forcibly cut 
and carried off. 

The appeal is rejected. 


The 12th August 1867. 


Ps Present: 
The Hon’ ble F. B. Kemp and F. A. Glover, 
Judges. 


Section 434 Codo of Criminal Proce- 
‘dure—Evidence of one witness. 


Criminal Revjsional. Jurisdiction. 


‘Reference under Section 
Criminal Procedure. 


Queen versus Bindu and another, ` a 


Section #64 of the Code of Criminal Procedure” <on- 
templates cases where g seħtence or order is conttary 
to law. 

The evidence of one vatthess, if credible, is legally 
* ‘sufficient pfoof of any but certain exempted ‘offences. 


Glaver, Jo—Wr, do not see the, ‘necessity 
“for this reference. 









4 of the Code of 


Section 434 ofethe Procedure Code con - 


‘templates cases where the sentewce'or order 


is contrary to law. Now the evidenc8*of one 
witness, if credible, is legally suflicidat proof 


of any but certain specially exempted offences,» 
and the Magistrate, as he believed that’evi- 
. dence, was justified in egnvicting.» 


We observe, m&reover, that this witness 
was a neighbour liying close by, and there- - 
fore in a position to speak’ to fhe facts" deposed e 
to by him, e 


As .to the defendants themselves, we 
find nothing in the r8cord to shew that they 
weretreated with any harshness ; their defence 
was taken in due form and they did not call 
witnesses. Their plea was a 
of the charge coupled with an allegation 
which they made no attempt to grove. 

‘ 


The 12th August 1867. 
Present: e 


c e 
The Hon’ble F. A. Glover, Judge. 
Jury—Section 14 Act II of 1855. 


Criminal Appellate Jurisdiction. 
Queen versus Hosseinee. 


"Committed by the Magistrates and tried by 


the Sessions Judge, of Patna, on a charge 
of abducting a chill with gutent dis- 
honestly to take moveable property from 
his person. e g 


“Whethereor no a child was competent to give evidence 
within the meaniug of Section 14 Act II of 1853 was 
a question for the udge to decide and uot for the Jury, 
the®amount of credit to be given to the stutgment big 


_| all'that fell within the province ®£ the Jey. 


Tuere seems to be no reason for inter- 
fering with the Lower Court’s order in this 
case. Tite Sessions Judge, however, should 
not have left it tthe Jury to say whether 
or no the child Nimkee, was compaéent to 
‘gife evidence within the meaning of, Section 
14 Act IJ of 1856, that being a questions 
for thè Judge to ficide.e 


pimple denM’ 


The amount èf ° 


credit to be given to the gfrl’s statément e 


was all that fell within the province of the 
Jury. e ‘ 

e No oufetantial i injury, howgver, has been 
done to the prisoner, gnd the error does not 
‘amount to a gnisdirection. ° 


*For the rest, the eyidence was very fully 


and carefully lnidgbefaye the Jury - and no` 


point of lyw is raised in appeal. | 7 
Thé petition must: be rejected." 30g 
@ f ° 
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of the Districė ise the executive superior 

A : 2 , and good sense would usually dictate obe- 

: Present: dience and in any case I think it ig not the 

i : buisness of the Court of Sessiops, when the 

commitment is otherwise regufar, to enquire 

into the orders which may “have put the 
committing Officer in motion. , 


The 12th August 1867. o 


‘tha Hon'ble L. S.,Tackson and ©. P. 


` Hobhouse, Judges. 
es s y But specially when the Sessions Judge 
* Commitment of a discharged person merely purposes to quash the commitment in 


` — Section g35 Code of Criminal order that he may pass a fresh order of com- 


Proceduree-Powers of ' Magistrate 
e ” - 
and Joint Magistrate. 


-° ‘Criminal Revisional Jurisdiction. 
Quqon versus Tilkoo Goala. 


a The dischazge ofa person accused of an offence triable 

yhe Court of Sessions is no bar to bis being again 
brought, with a view to commitment, before a Magistrate 
who may gproceed in such a case without an order 
from the Pudge. Section 435 Code of Criminal Proce- 
dure applies where Magistrate has not thought fit to 
commit, 


Legally, and for the purposes of a commitment, a 
Magistrate and Joint Magistrate have equal powers, and 
the Joint is no® bound to act upon the instructions of 
the Magistrate in a judicial proceeding such as the 
commencement of a preliminary inquiry. 

e 

. Jackson; J.—Tue discharge .of a person 
accused of an offence triable by the Court 
of Sessions i$ no bar to Mis being again 
apprehended and , brought before” a Magis- 
trate with a view to commitment. The 

agistrate may proceed in such a case of 
of his own motion and hig authority to do 
so is quite independent of an order from 
the Court of Sessions under Sectiop 435 Code 
of Criminal Procedure which applies to cases 
where the Magistrate bàs not thought fit 
to chomit: As*to the question whegher 
„2 commitment made by n joint Magistrate 

ynder: the orden of®the Magistrate of the 

Disgict is regular, it seems to me not to 

affect the question in any’ way that the 

joint Magistrate ehas received “an order of 

the Magistrate á 


Legally and for the purposes of a commit- 
ment the two Officers*have equal powers and 
the Joint is not legally boune to act upon the 
instructions of the “Magistrate ing: judicial 
progeeding such af th® commencement of 
a prelimigasy enquiry ; but the Magistrate 

e oè 


mitment. I think that would þe a needlessly 
circuitous proceeding and it ‘would be better 
to pass over the irregularity, if there were 
any, as it is the proceédings appear to be 
quite regular. 


Hobhouse, J.-—I concur in thinking the 
proceedings regular. 





The 13th August 1867. 
Present : 


The Hon'ble L. S. Jackson and ©. P. Hob- 


house, Judges. ° 


Jurisdiction—Section 174 Penal Code 
—Order of forfeiture under Section 
184 Code of Criminal: Procedure— 


Immaterial error of procedure. 
Criminal Revisional Jurisdiction. 


Reference under Section 434 Code of Cri- 
minal Procedure. 


1. Baijoo Baul versus Gugun Misser 


and others ° e 


e ° : 
2. Queen versus Gugun Misser. ° 
e 


. e 
A Magistrate can fake cognizance of an offenge under 


Section 174 Penal. Code, ‘committed. against his own 
Court. , 7 
e 

An order of forf ture under Section 184 Code of 
Criminal Procedure if substantially legal, cannot be 
disturbed for an immaterial error of Procedure. 

e 

e 


s e 
Jackson, J.—It appears to me that there, 
is nothing in the idw which forbids a. 
Magistrate: from taking cogaizan@» of an 
e G 


` 
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offence: undore Section 474 eIndian Penal 


Code committed against his own Court. 
e e 
The case *falls under the provisions of 


Sections 168 and 171. The first of these 
forbids any other Criminal Court from taking 
cognizance of such cuses except with the 
sanction of the Court against which the 
offence was committed. The latter generally 
directs that the*actused is to be sent before 
n Magistrate having jurisdiction. Isee no- 
thing to prevent the Deputy Magistrate 
from sending the case for investigation to 
himself. He would os Deputy Collector 
unquestionably do so. A Court of Sessions in 

” the like case may convict and try on its own 
charge (Section 172.) 


As to particular’ contempts, a Magistrate is 
restrained (Section 163) from awarding im- 
prisonment or a fine exceeding 200, Rs. for a 
contempt in his own presence against his 
own Court. ` In ordering the accused in this 
case to be imprisoned in the Civil Jail, if 
they should not pay the fine inflicted, the 
Deputy Magistrate had probably the last 
quoted Section i in view. That Section does 
authorize imprisonment in the Civil Jail in 
such cases. 


"In this case the sentence was irregular 
as far-as if directed the imprisonment to be 
in the Civil Jail, although the law does not 
appear to provide that persons sentenced to 
‘imprisonmef for offences shall be confined 
in any particular plage. The irregularity 
however is very trifling. es 

. Another question 1 raised is? that the Depu- 
ty Magistrate made an’ order under Section 


© 184 Code of Criminal Bro dure for the: for-" 


feiture of certain property. which had been 
attached and that tie order was recorded in 
the progftdings — eegainst the partes 
under Section 174, 


€ f . 
° 
It appparseto me that supposing the order 


to be in other respects regular, ite was not ' 





very material whether it was put up with the 
proceedings of the case in which. tlte parties 
were summoned originallye to appear or of 
that in which they were personally dealt with 
for their non- -appearance or separately. Phere 
is on the whole in my eopinipn nd sufficient | 


: ° 
reason for the interference of this Couré, + 
e --* 


- Hobhouse, J—As I undgstand the raat, 
of the two cases referred to us, they are 
these. SF irst—The Deputy Magistrate in a 
complaint made under Chapter 14 rnal 
Procedure Code, issued a warrant against, 7 
the accused. 


e 
The accused concealed themefl ves go that 
within the meaning of Section, 183 they 


could not be found. bs ~ 


o 


Proclamation was issued under ghe above 
under Section 184 for the ap- 
pearance of the accused within a certain 


Section and, 


time and for the attachment of their proper. 
ty and, on their non-appearance: within that 
time, their property’ was declaréd forfeit to 
Government. i ' ' 


It appears that the orfer of forfeiture was 
not issued in exactly the right proceedings, 
but in substante as my br8ther Jackson 
observes, it was quite legal aud I agree tha 
it cannot’ be disturbed. ae ° 

This is the firstecase referred®to us, “The 
second caso is this : Cer tain persons were 
igalis directed p attend the deputy Magis- 
trate in person at å certain tuno and plage in 
obefience to a certain order and ‘they inten. 


tionally,omitted to attguel as directed. . 


oe? 

This was a contempt comMitted agfinst 
the Court of the Deputy Magistrate and he - 
himself prbceeded to try ued punish the 
offenders. 


e 

For the reas8ng given by my lear ned bro, 

ther, I thènk that the- Deputy Magistrate had 

jurisdictio and I “gree in not. ene 

with IMs proceedgngs. 
Ld ' d 


e 
oy 


~ 


e 
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The 19th, August 1867. 


The Hon’bte G. Loch and C. P. Hobhouse, 
e ? Bos e EM : 
s Judges. , 


‘ Present: : 


: Exequiry under Section 318 Code of 
e e 


e OMminal Procedure -+ Taking evi- 


» . . 
e dence in twe cases together—Revi- 
sion under*sSection 404, 
e ù . e 
y Çriminal Revisional Jurisdiction. 


` Revision OP Rroceedings under Section 404 
a d Criménal Procedure. 


Messrs. Watson and Co., 1st Party, 
sP i 


versus : 


a AD 
Jmanee Surnomoyee, 2nd Party. 


Two investigations under Section 318 Code Criminal 
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Mr, Allan for the petitioners contends 
that this refusal fo proceedewith the. eń- 
quiry was an error in law, which gives hima 
right to apply to this Court under Section 
404, and he prays that the Mazigtrat®’sorder 
directing the opposite party tò be retained 
in possession be set aside, and that full en- 
quiry be allowed to his clients. ; 


We think this contention is good. The 
cases were two distinct cases, and petitioners 
were entitled in the words of the law to an 
enquiry, è. en of course to a full enquiry 
upon each one of them, and the order in case 
No. 2, in which such enquiry was denied to 
petitioners, must be set aside, and a fresh 
enquiry be held. We would remark tqo that 
a full enquiry would seem ‘to have been the 
more necessary in this case, because frgm 
the result of certain criminal trials for tres- 
pass which have been put up with the re- 
cord, it would appear that these very lands 
were in possession of petitioners, so much so 
that certain dependants of the. ‘opposite 
party were punished for ‘criminal trespass 
upon the lands. 


Procedure were before a Magistrate who, after deciding |- 


one of the cases, remarked on the other that, because 
the lands adjoiwed, he had taken the evidence in -the two 
cases together and found it unnecessary to continue the, 
enquiry further. Herp under Section 404 that the 
parties kept out of pogession were entitled toa full 
enquiry. 


Hobhouse, J—Tue record shews that 
there were two investigations under Section 
3% of the Code of Criminal Procedurebe- 
fore the Magistrate, numbered 1 and 2 re- 
spectively. © The enquiwy in No. 1 was 
conducted regularly, and resulted in a deci- 
sion in favor of the present petigioner, tthe 
Messrs, Watson. oot 


6 ry 
Oense No." 2 the Magistrate remarks 
that, beqnuse the lands in plots Nos. 1 and 2 
“adjoined, therefore he jook the ewidgnce in. 
tw cases togetfer, and then after hearing 
the evidence OF the witnesses (apparently 
Messrs. Abbot, Hunt and Rgimer) he. 
found it ‘“unpece@sary to contitge the en- 
quiry further,” because these witnesses hed 
admitted that the lagd in plot No, 2 had 
been sown with dhan by the opposite party, 
Ranee Surnomoyee, and becuse dhan was iu 

` the lands, and theréfore. “ possession was 
cleawly with the othe? party.” 

. e @ 7 


The 27th August 1867. 


` 


Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. E 


Evidence taken dowm in English-¢ 
Section 199 Code Criminaj Proce- 


dure. 


* Criminal Revisional Jurisdiction. 
.b. 
e 
Tgvision of proceeding under Section 404 


*Code of Criminal Procedure. 
e 


: 
Queen versus Issur Raut and others. 
: e 


Where the ovidencras taken down by tle Magis- 
trate in English, and no memg. was attached to it (as 
required by Section 199 Code Criminal, Procedure), 
stating that th evidence wgs read over to the witness in 
a language which he understood, it was held that there 
had*been an error in law’ which the gecused was 
materially prejudiced; i 


1 
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Kemp, J.—T ese prisonérs were charged 
with offences under Sectiohs 1%4 and 188 of 
the Indian Penal Code, and were sentenced 
by thé Gantogment Magistrate of Dinapore 
to 18 months. rigorous imprisonment, or 
one-year under the first charge, and six 
months*under the second. On appeal this 
sehtence was reduced ‘by the Officiating Ses- 
sions Judge of Patna. 


The prisoners applied to this Court, set- 
ting forth that the conviction and sentence 
are wrong in law, inasmuch as the Canton- 
ment Magistrate had not proceeded according 
tothe provisions of Sections 198, 199, and 

208 of the Code of Criminal Procedure, a 
fact which is admitted by the Sessions Judge. 
Other grounds-which affect the merits of 
the case more than any illegal act in the 

We dispose of the 
This ground was 


procedure are taken. 
-case on the first ground. 
urged before the Sessions Judge, who. dispos- 
ed of it with the following remarks :—‘ The 
Cantonment’ Magistrate of Dinapore has sub- 
mitted an explanation, and though I do not 
assent to his roading of the latter portion 
of Section 198 as giving an option rather 
than as is evidently the meaning, a choice 
of one of two requirements in a course of 
procedure which ig distinctly enjoined in the 
preceding part of the Section, and again 
unmistakeably prescribed in the succeeding 
Section, yet, considering that the evidence of 
the witnessés and the examination of the 
prisoners w@e recorded in full in his owa 
hand, and the prisoners had ample opportu- 
nitiés to cross-examine and demand expla- 
nation at every stage of the trial, I am of 
Opinio@ that there has been no substautial 
failure of justice toethem by the procedure 
“of the Gantonment MatistNte. I therefore 
overrule the objectiog.” ‘ 
The objection of the Cantonment Magis- 
tate-siatés . that it is the practice of Ris 
Court to record the evidence of all witnesges 
“in English, end that- no memo, gr certificate 


e 
ipa a ih re ee, 


e 
has ever been appended to the evideuce of 
witnesseg ns required by Section 199 of the 
Code of Criminal Procedure. : 


e ee. 


The questions we have {0 décidd ate, first, 
whether the trial of *the prisofers has-been% 
conducted legally ; and, second, whetlrer Chey 
have been materially prejudice] by a de- 


parture frotn the pgocedute laid down inthe ` 


. . a . @ 
Code. We have no hesitation in decfging 


the first question int the negative, and they ; 


second in the affirmative. . e e 


Section 198 of the Code of Criminal 
Procedure enacts “ fhat, if the evidence be 
taken down in a different language, from 
that in which it has been given, and the 
witness does not understand gh language 
in which it is taken down, the witness may 
require his evidence ag taken gown to be 
interpreted to him in the langue in which 
it was given, or ina language, which he 
understands ; and Section 199 Says thateyg 
memorandum to be signed by the Magistrate 
shall be attached to the evidence pf each 
witness, and shall state that the evidence 
was read over te the witness in a language 
which he understood (naming the . language) 
and that the witness acknowledged such 
evidence to be correct.” , ° 


Now it is very clear that the évidence in 
bis case was taken down in English by the 
Cantonment Magistrate, and that it was not 
read over and explaine@ to each witness in 

. e . 
n language which he understood, for there is 
uo memo. to this effect as required by 
Section 199 ; * such: being the casa, the 
evidence was not “recorded .as.the law 
directs. We are also unable to enderstangl 
how the prisoners coulg cross®examine - 
witnesses, whose evidence inechief was 
taken down in a language foreign to the 
accused, and of which noattempt at explana- 
tion was made. There has therefore been 
an error in law in the proceduse of the case 
by which the accused haves been matePially 
prejudiced, and this Court, acting as% Court , 


of revisson,*quashes th trigl and. sentence, o 


and directs that the prisoners kp discharged. 
We also direct the Sessions Judge to call the 
attention of the-Cantonment Magistrate to 
the provisifns of the Cod of Criminal Pro- 
ce@ure which relate to the exemination of 
witnesses and accused parties, and to enjoin 
upon him a steict observance of these*pro- 
visions, which a® thé pnly guarantee this 
Court caf have that the examination is 


conducted fairly and properly, ° 
pl e e e ` s 
e e : ° 
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The 28th August 1867. 


at hse “Present? 
The Hon'ble G. Loch and C. P, Hobhouse, 
Pes ý Judges: 


e . . t 
Inbtondiarism with a view to a false 
charge * Sections 211 and 195 
Xndian.Pénal Code., ° 
e 


e 
e ~™ Criminal Revisional Jurisdiction. 


. ° : 
o Revision under® Section 405 Code of Cri- 


minal Procedure. 
e = . 


Queen versus Bhugwan Ahir, 


Where a man burns his own house, and charges an- 
@ther withêthe offence of doing so, he should be convict- 
ed and sentence& under Section 211 (and not under Sec- 
tion 195) of the Penal Code, 


Hobhouk, J.—Tup facts in evidence 
shew,that the prisoner burnt down a house 
‘of his one and ‘then falsely charged. the 
complainant with the offence of burging it 
under Section 436, I presume, of the Penal 
Code. 2 


The Judge has found the prisoner guilty 
under Sections 195 and 211 Indian Penal 
Code, and has sentenced him under each 
Section to 18 months’ rigorous imprison- 
ment. ° 


I am inclined on the whole to think thet 
the act of the burning of his house by the 
prisoner vas a cfusing of a circumstance 
to exist within the meaning of Section 192, 
and might, therefore, be pqpishable in cer- 
tain cases under Section 195, and with some 
other Section of the Penal Code, as in this 
gase witheSection 456 Indian Penal Codp. 


But here the® firing of his house by pri- 
soner wag “simply, it seéms tome a minor 
act on his part subordinate tò the major 
actof making theefalae charge ¢for thé fact 
of the’burnt house, was Quanifestly intended 
to be used as’ evidence of the said charge, 
ang I think, therefore, that there sfould 
have been one finging andyentence under 


e *Section 211, amd th&t the finding “and sen- 


teftce under Section 195 must be set aside, 


Loch, J—-Thgre appears tme no doubt 
that the prigonner®has committ@ an offence 
under Sectjon 211, but the first offence evas 
committed in furtherance of the second, viZ., 
of being used as evidence in, the false com- 
plaint which he brought “against the cem- 
pliinant. Icorcuf, therefore; $n the- view 
laken by my collefgue® é 

e e e 
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The 31st August 1867. 


e e 
Present : 


@ The Hon’ble L. S. Jackson ud 
C. P. Hobhouse, Jzafges. 


Criminal charge where Civil suit ap- 
e« plies—Magistrate’s duty: 


Criminal Revisional Jurisdiction. ° 


Reference under Section 434 of the Code 
of Criminal Rrocedure. 


Queen versus Nubas Muhton. 


If a complaint is duly made before a Magistrate, and 
the act imputed appears to amount to an offence, and 
there is primd facie reason to suppose the accusation 
true, the Magistrate is bound to proceed, though he may 
eonsider a Civ! suit more applicable, 


Jackson, J.—By Section 67 of the Code of 
Criminal’ Procedure, the Magistrate is au- 
thorized and directed on complaint duly 
made, if it shall appear to him that thera is 
sufficient ground for proceeding, to issue 
his warrant or summons as the case may 
require ; andif in his judgment there be 
no ground for proceeding, he is to dismiss 
the complaint. 


If therefore upon any complaint duly made 
before a Magistrate, it should appear to him 
that the act imputed amounts toan offence 
under the Indian Penal Code, or any Penal 
Code in force, and that there is primd facie 
reason to suppose the accusation to be true; 
it is his duty to proceed, although he may 
consider that a civil suit would afford the 


more convenient or appropriate remedy, k 


The order made by the Assistant Com- 
missioner is, therefore, in this point of view 
unwarranted by law, and must, I think, be set 
aside, and he will be required to proceed 


according to law. A i 
eo 


Hobhouse, J.—The Assistaftt Commis- 
sioner in the case referred to us refused to 
procegd with the complaint, not because thera 
were no sufficient grounds for proceeding, 
but because in his own words, “though 
“ the case was one.of trespass and damages 
“which might pe made a crime according. 
“to the Indi Ptnal Code,” .#ewas yet 
a case to which in his judgment the Civil 
law was more applicable. ° 


Clearly, there was not under these. cir- 
cumstances sufficitn ie for refusing to 
proceed with the complaint, and F concur in 
the order of my brother J ackgon, e. 


66. Criminal 
_ The 3rd September 1867. 
° e (J 


Present: 
` e 


sa e = 
The Héwble L. S. Jackson and 
C. P. “Haphouse, Judges. — 


Public Servant—Section 186. Penal 
Code.. 


Criminal Revisional Jurisdiction. 


Revision of Proceedings under Section 404 


of the Code of Criminal Procedure. 


Joynath versus Soorjaram. 


„Conviction under Section 186 of the Penal Code, of 
obstructing a mouzadar in the discharge of his duty, 
reversed, there being nothing to show that the mouzadar 


is a public servant. 


Jackson, J—Tue petitioner was convict- 
ed before Mr. T. B. Michell, Assistant 
Commissioner of Nowgong, of obstructing 
a public servant in the discharge of his 
public functions,* and sentenced, by way 
; of exemplary punishment, 
to pay a fine of 100 ru- 
pees, or to be imprisoned 
rigorously for one month. 


* Section 186 In- 
dian Penal Code. 


“He appealed to the Judicial Commis- 
signer, but that aughority for reasons given 
declined interfering with the sentence. 


Ld . 
The facts of the alleged obstruction were 
these :— sg ‘ 


The complainant one Joynath who holds 
the office of Mouzadar in a certain village, 
states that he ‘received an order from the 
“ Collector’s Nazir to collect 1,000 maundse 
“ of wood for the use of Government ab Ka- 
c Whbon,” and that in order tq carry out this, 
requisitton, he was “obliged to collect, all 
“ the ryots of his mguzabl.”, 


Amongthe ryots thus Agollected” was" 
ove Annund Kolita, who, *according to the 
complainant’s storf, iS liable iz the same way 


as the otheryots, to be taken for, Govern- | 


ment work. But what® the liability waa, 
which was thus commpw tò him and othe 
ryots, neitlfer the witness nor the Court be~ 
low has*fated~ i : 
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. The accused who is a cousin of this 
Annund,eis said to have interfered, to have 
begun abusing the mouzadar, and %o have 
dragged off Annund with him. -° 1. 7 


This allegation of the complajaant’ ig sap- 


ported by a single wiĉņess, the Nazir ‘who’ 


was called having no personal knoWledge 
of the matter. > ar ew 8 


: . í 
The accused called three wittesseg,°whò >? 


proved that he Was absent in the hill aftie e 


time of the alleged occurgence, antl. two 
others who proved that the complainant had 
let Annund Kolita go on receiving, five 
rupees from the son 8f the accused. 


The Magistrate, however, believed the evi- 
dence for the prosecution, aud considered thas 


: forthe defence unsatisfactory, hnd thinking 


the charge fully made owt, passed, a sentence 
which in his opinion would be asf‘ sufficient 
“ to deter others from following the defend- 


ant’s example.” i ob . 


The result of this case is that, when a 
motizadar receives an order frgm the 
Collector’s Nazir to collect suppliessof any 
description for the use of Government, he is 
authorized to impress all the ryots in his 
village for compulsory labor ; and if any one 
interferes‘on behalf of, it may be,*his nearest 
relation, he is liable to be dealt with under 
Section 186 Indian Penal Code, and to be 
ifaprisoned and fined. | 


This may be the law ineAssam ; but if so, 
it is so unlike the law in other pats of Her 
Majesty’s dominions that we should expect 
to find evidence that the law wês so. 


There is nothing in these progeedings to 
show that the mouzadar isẹ? publéc office? 
at all, and certainly nothing to sypport the 
belief that,.as such public servant, ‘he is em- 
powered to impress the ryots or inhabitants, 
and we cannot assume without evidence 
the existence of sø serious a power dwell- 
ing ypon such ap officer an’ the racetp of 


the Collgctor’s &stablighment, : 

But apart from the genetal princifle, 
we think conviction cannot be sas- 
tained. ' e . 

Upon the evidence as it stands, if we 
were acting as an Appellate Court, we 
coujd have litu® ehesitation in saying that 
the case @f the. ac used’ :is much stronger 


‘than that of fhe prosecution. ae aed 
o tG a 
d S = ? i] z e 


orders at second hand from a functiogary on ` 


°, 


” 
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The Magistrate observes that the witnesses | which may be offesed on the ote side or the 
of the Accused gave their evidence in ‘a| other. . 


s manneygwhich was most unsatisfactory, but The order is set aside, and‘the Magistrate 
e 


itiş notestated in °what respect he thought | wil] progeed de novo. oe 
$t sof no Memorandam to that effect is 7 eee : 
‘atthehed to the evidetice of particular wit- ` 
nesses, ånd bo us it appears as if that è - 
- evidence wwas® unshtisfactory only in so The 3rd September 1867. e 
, + “faras it contradicted the evidence for the Piësent: . 
ty Osehixtjon. zs re 
* a Butthe Magistrate has sought to restore} - , The Hon'ble E. S. Jackson and 
the balance by throwing in, on the same ©. P. Hobhousé, Judges. 


side of the? complainant, a variety of state- 
ments and assumptions’ for which we find | False charge—Sections 182 and 211 


no foundation in the proceedings. Ponal Godo. 
- We théof, therefore, that we should be Criminal Revisional Jurisdiction. 


bound in th@ particular case to set aside ; 
a conviction which yas to such an extent | Reference under Section 434 of the Code 


s 


based upon fpatter which was not evidence. of Criminal Procedure. 


The conviction and sentence upon the Raffee Mahomed versis Abbas Khon 
jpitioner ®'Tajooram (or Soorjaram) are i 


ereby reversed, aud the fine inflicted, if it Sections 182 and 211 of the Penal Code distinguished. 


has been levied, will be immediately The latter held to apply to a case of false charge in 

fund f 3 which tho accused in the present case had appeared 
Telundeg. before the Police and charged the now complainant with 
having caused the death of the accused’s child by 
poisoning. 


r `| Hobhouse, J-—T ux case referred tous is 

The 8rd September 1867. this, —The accused in this instance appeared 

A Present: i before the Police and charged tho complain- 

°; oor ant with having caused ‘the death of his 

The Hbn’ble L. S. Jackson and- ®| (the accused's) child by poisoning. 


C. P. Hohhouse, Judges. The Magistrate considered this was a 
false chargo made with intent to injure 
complainant’ and with the knowledge that 
there was no foundation for it; and he found 


e 
Maintenance of wife — Section 316 
Code of Criminal Procedure. 


Criminal Revisional Jurisdicfion. the accused guilty of am offence unde 
. ; Section 182, and sentenced him to six, 
I®ference under Section 434 Act XXP of | months’ imprisonment. Os 


1861, ang Ciréular Order No, 18, dated| The J udge considers that the offence 
the 15th July 1868. ` : 


comes under the terms of Sectidn 211 last 


i , m part—an offence triable only by the Court of 
Lopotee Domneo *versus Tikha®Moodal. + Segsions—and recommends that pe order of, 


An ggler made Bia MagistratMgnder Section 816 of the Magistrate be set aside, in order that the 
° the oe of Criminal $ ocedure Syn be -founded ypon f&cused be committed to, and tried by, he 
proofein ethe same proteedings, am not upon know- | Sessiogs Court for an offence under Section 
* ledge acquired by him in ome other fase, 2 | oq : j S 
© oo e e . : piace 
o e Jackson, J~—In this case wAconcur with} We concur with the Judge that the’ ordér 
the Judicial Commissioner. Aorder made | of the Magistrate is illegal, and mast be set 
by the Magiatrateymnder Sectio 316 Code | aside. : l k . n 
of Criminal Procedure must b SeS Section 182 clearly refers to informations 
. upon proof ia the same proceedings, and wot | of whieh tint gives A “in Wustrativt’'S" is an 
upon the knowledge aequired by the Magis- insthpce. e ~ 


rate’in some other case, . © i ° e | 

tra e S ; " ection 211, on¥he other hand, as clearly 
The Magistrate must also consider any | refers to the exact cade before us,—to the 

ground of refusal on the Sart of the wife to | case of a person who, with intent Jo cause ` 


by live jvifheh@ husband, and receiv’ eyidepce | injury to suother person, institfftes a ‘Crimi-. 






Ze -a A "es c : 
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nal proceeding against ¢ha® person on a 
false charge of an offencé punishable with 
death, knowing ‘that there is no just or lawful 
ground for sagh proceeding. 


Such an offence is cognizable by. the 
Court of Sessiofs alone, and not by the 
Magistrate ; and we direct, therefore, that the 
order of the Magistrate be set aside. 


This order being thus set aside, the Judge 
can exercise his own discretion under Sec- 
tion 435 Code of Criminal Procedure, 


The 7th September 1867. 
Present: 


The Hon’ble W. S. Seton-Karr.and 
A.@. Macpherson, Judges. 


Misdirection to Jury — Issue in 

7? charges under Section 218 or 201 
Indian Penal Code—Police Diaries 
not evidence. ; 


Queen versus Hurdut Surma. 


Committed by the Assistant Commissioner, 
~ ant tried by the Judicial Commissioner, 


of Assam, on a charge of framing an. 


incorrect record, with intent to save 


persons from punishment. 


Where a.person is charged (Section 218 Indian Penal 
Code) with framing a report incorrectly, or (Section 
201 Indian Penal Code) giving falss information, with 
intent to save offenders from punishment, the issue to 
bg tried is not wheger such alleged offenders were in 
fact guilty or not, but merely the belief and mes 


. of the prisoner in respect to their guilt. 


Police diaries cannot be legally used as substantive 
evidence or read to,the Jury. 


: Macpherson, J.—In this case the trial 
was by Jurg,and the prisoner was convicted 
of the follæwing offences :— 


Kirst. —(Under Section 218 of the Pent 
Code) that he, being a Police Officer, framed 
a fecord namely, his Police diary aad report 
incorrectly, with intent to save certain 
persons from punishment. . 


Setivel—(Under St Sectity 201) that he, 
having reason to believe tleat an offience had 
been committed, *gave information regarding 
his offenéw*which he knew or believed téde 
false with intent to ger eu, the offenders, \ 


Third.«~(Under “ehotion 323) that ‘he 
voluntg@ly eaused hurt to Mussamut Boodoo 
and Mussamut Rateeboo. ape 
e pti 


| respects. ° 5 r e 


guiljy or not. 


I amof opinion that evidence was impro- 
perly received, and that the Jury were mis- 
directed by the Judge’ who tried the czse, 
and that the verdict and gentence aught, to 
be set aside. ° í Qo 
. I think evidence wa8 improperly received, 
and the Jury were wrongly diréetad in two 


ue 


a -~ 
The case for the Crown was that tw 
named Monzah and Bataboo were Gharge 
before the Police with caueing the death ofe 
a certain person: that thee prisoner was 
sent to investigate te charge: ahd tlt he 
wilfully made a false entry in his diary, and y 
a false report in order to screen the accused. 
The issue to be tried was whether, at the 
time the prisoner prepared his diary nud 
made his report (as gharged in the first 
count) and at the time he ge the false 
information (as charged in the second count), 
he knew or had a reason to_believ® that 
Monzah and Bataboo were guilty, and vty 
ther-he acted as he did in order to screen 
them. Under such cireumstancesg it was 
immaterial whether Monzab and Bataboo 


were in fact guilty or not, the matter to be `. 


determined ‘being merely the belief and 
intention of the prisoner.. This being the 
case, I think that the Judge misdirected the 
Jury when he put before them, aœ a matter 
£ be considered by them in arriving at their 
erdict, the fact that the two Accused mon 
Monzah and Bataboo ere subsequently 
brought to trial and convicted. e 


Their subsequent conviction was no evi- 
dence at all a8 against the risoner that 
Monzah shd Bataboo were in truth guilty ; 
and if it had been evidence of {heir guilt, 
such evidence (as I have already ‘apid) wis 
for the purposes-of this trial irgelevant, as 
it was wholly immaterial whether they were 


This is 2 misdirection which is most 
material and v likely, 48 misler, the 
Jur$ in a mann highly prejudicial, to, the 
prisoner. Jf 








The secong misr: eception Of evidence end 
misdirectionJs that the records of the Police 
diaries kef by Ram Coomar and Ram 
Churn, twf other Police Sficers, who were 
enfployed as well as the prisones in investi- 
gating the charge ggainst Monzah and 
Bataboo, weree put in as evidence fof the 
prosecution and “read against ‘the priscuer, 
and that the Judgeg u hig summing up spe- 
cially called the tenion of the Jury to 
them. Tiso, dries are wholfy *iiudmis- 


P. ae 
a Ce 


. 
~ 
. 


Mng a conviction nigh # have 


«into the hands ‘of the persons tvho 


‘ o topeak as to what happened, 
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e 

Ss ee 
śible agyfevidence far the prosecution (quite 
indepe derk of the provisions of Section 
Ciiminal Procedure Code). 
iTi pin’ memorattda recorded at the 
tine o ne > occurrence of the events to which 
they related? might properly have been put 
made 
t , in order that they might refresh their 
emomes from them. *But it was illegal 
eto use ‘the diarigs as substantive evidence, or 
* to read thom tothe Jury. And I am at a 
loss tg uifderstand why they should have 
been so read, when the persons who kept 
the diaries were themselves present in 
This 
also seoems#0gme to be a very substantial 
and important misdirection. f 


These d¥fects in the trial of this case 
apply more immediately to the evidence on 
the fist amd second counts. But although 

third count is one merely for causing 
hurt, the prisoner’s guilt on this charge 


turns sf#much on the question of the general 
credibility of the evidence of the wituess- 


es for the prosecution, that so far as this |’ 


third countealso is concerned, I think it 
quite impossible to say that the prisoner 
was not 
affected by the defects which I have pointed 
The convicti®n as to this charge also 


cessarily most prej udicially 


out. 
ought tharatire to be set aside. 

The verdicé and the senteifte passed upon 
the prisoner are set aside, and the prisoner 
will be distharged. 3 

Seton- "Ky, 7.—With some regret I 
have come to the conclusion that this pri- 
goner is entitled to his discharge, e Thate he, 
a Police officer, caused a woman to be strack, 
and M@r nose to bawed, and\hat he made a 

e false'report, there is I think, o moral doubt, 
een 8btnined 
s not legal 











without refernce, to what 
evidence, and Witlsgut any such 
important misdirection as my l 


sitive and 


league has pointed out, i 

A? the same time it is so æmecessary that 
Juries should be properly directed, and that 
prigoners should no? be®convicted in such 
cases, exPept on strictly legal evidence that 
I consęai$to the discharge of thig pr isor. 


e . e 
a ae e 
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The 7th September 1867. 
e : . : e 
Present: «o 


The Hon’ble L. S. Jackson and _ 
. C. P. Hobhouse, Judges. | 


Act XIII of 18529—Advances eared 
off. 


Criminal Revisional Jurisdiction. 


Reference under Section 484 Act XXV 
of 1861, and Circular No. 18, dated the 
15th July 1863. 


Tara Doss Bhuttacharge, on behalf of Messrs, 
Lyull and Co. 


VETSUS 


Bhaloo Sheik. 


Act XIII of 1859 relates to fraudulent breaches of 
contract, and does not apply where an advance has 
not only been worked off by a laborer, but an actual 
balance is due to him, 


Hohhouse, J—Tne facts of the ense re- 
ferred for our orders seem to be simply 
these :+— 


One Tara Doss Bhuttacharge, on the part 
of Messrs. Lyall and Co., silk manufacturers, 
complained before the Magistrate that one 
Bhaloo Sheik had broken his contract to 
work as a katoni or silk-spinner for three 
years in Messrs. Lyall and Co’s, silk factory, 
and prayed that, under the provisions of Act 
XII. 1859, his complaintenight be enquired 
into and determined. 


` e 

In making the complaint, Tara Doss ad- 
mitted that Bhaloo Sheik owed no money 
for auy advances, but rather that he was 
owed a small sum, it may be presumed, ag 2 
balance of wages due. e 


e The Magistrate considered that no primé 
facie ease of advances due was made out 
against the pergon accused, and under ehe 
provisions of Section 67 Code of Csiminal 
Procedure dismissed ‘the complaint, 


' 

The Sessions fadge is of opinio 
asmuch as the custom of the district in the 
matter of sill-spinners $ for the manufac- 
turer to make an advance of one! month’s 
py for work to be due, there waf in this 
cage sufficient evidenge of an advance made 
on account of work to be done to dave mado. 
it necessaryeunder the provisigt's of Section 
1 of the Act for the Magistrate to have 


shenmoned the accused, and to have enquired: 


dD 


t, in- 


» 
1 


f 
J 
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into and determined the. case as the law 
directs. 





e: e 
e 

T observe tfiat in this case there is no evi- 
dence of exactty that custom to which the 
Sessions Judge altndes, but the contract be- 
fore us shews that Sheik Bhaloo received an 
advance of something more than five rupees, 
and thereupon contracted to work as a silk- 
spinner for three seasons at Messrs. Dyall’s 
factory, on wages „of five rupees a month ; 
agreeing that, if he failed so to work, his pro- 
perty might be sold by way of recoveritg 
damages, or he himself might be punished in 
the Criminal Court as the law might direct, 
and the fact is that no advance is now due 
from Sheik Blaloo, but that rather money is 
due to him. | ' 


These facts being so, the case appears to 


me to be one to which the provisions of 
Act XIII do not apply. 


The Act is one to provide for the punish- 
ment of “ fraudulent” breaches of contract 
and the condition therefore 
which seems to me to be precedent to auy 


by laborers, 


enquiry under the Act is, that fraud of some 
kind should be disclosed. 


Now, on the face of this case, thero is no 
fraud disclosed ; for if there was an advance 
-made on account of wages for work to be 
done, then those ages have not only been 
worked off, but there is actually a balance 
2 : 
due to the-accused, 


And if onthe other hand the money ad- 
vanced was got for wages, then it seems to 
me the alléged advance was not truly an 
advauce, but was simply a premium upone 


contract. : ° 
s. e 
imposed 


The® very penalties under 


Section 2 seem to ma to show that the 
e 


prese fimi does not edme Within the terms | 


of the Act, for the eMagistrate is either to 
“eausé thdgeoney advanced or any parte,of 
it tg be re-paid, or he iSto direct the laboÑr 
„to perform, or get peréofmed the work, ° 
Bat Aro flere is no advanco dua, and the 
case is simply that, if 7 laborer who fetma go 
e 
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—e. 
continue to work, for the i ie aoa ‘ 
upon. i ° 





° s . 

This may very well be a casg for hauti, 
cation by a Civil tribtnal; but in&uc a° 
case, the Magistrate was, I thitik,. right in 
declining fo proceed with any Crimifigle 
enquiry under thts Act, and his miji g 
stand, é : p å 

Jackson, J.—I am of option that this 
was not a complaint cognizable under Act 
XILI of 1859. ` 


That Act relates to fraudulent reaches or 
contract on the part of yorkmen and others, 
and I think it ought to appefr that the 
workman refuses or neglects tg perform 


work in respect of which he has recei@@p : 


an advance, 


When a man has contracted to work for 
three or ten years for another, and at the 
time of the making of such contract; has 
received an advance equal to dhe month's 
wagea, and afterwards works for $2 months, 
weeiving payment on account To and 
at the end ot the 12th month having a small , 
sum due to him, after taking the advance 
into account, refuses to continue working, 
can {It beesaid that such a man is under 
advauce, or that his breach of contract is 
ipsé facto fraudulent ? e. . ° s 

IF such a -case ecome within®the Act, a 
han might bo bound, upon an advance of one 
rupee, to Work for 20 years; and although 
the Magistrate m&ht probably not egforce 
the® contract, sfil the c mplaint would be 
cognizable, eal the Mi gistrate would prog * 
bably be boffnd to. isste hs warrané or 
the knowledge that the Act 
lied in such 4 cage, would have 
thé effect in many instances ofeeducing the 
workman ` to somethitig like bondagg. I 
therefore concur vith my brother Hobhouse 
in holding that thp Jqint Magistrate was 








summons, a 
might be 


right in sefusing to entertains this com- 
laing se : i 
ay Sa ie f. 
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ates f° 11th September 
. Í Pr esent è 


Tiss MAF. B: Kemp, W. S. Seton-Karr, 
° ayd Dwarkanath Mittra, Judges. 


-IMurder—Glauses 2 and 3 Section 300, 
*Indian,Penal Codes 


> 
Quebn versus Dasser Bhooyan 


ommied by the Magistrate, and tried by 
the “Officiating Sessions Judge, of Gyu, 
ona charge of murder,§c. 


Twoeparti®s njet each other in a drunken state 
and doorienesd à doareel ådting which they became 
© grossly abusive to each other. This lasted for about half 
an hour, when one of them ran to his own house, distant 
yards en the spot, and came back with a heavy 
pestle, with hich he struck the other a violent blow 
on the left tempf as the latter was rising, 
risen, from the ground, @gusing instant “death. HELD 
that the act w@s done with the intention of causing such 
bodily injury [as was likely to cause death, and also 
with tho knowledge that such act was likely to cause 
death, “and éhat the offence committed was murder 
wn the provions of Clauses 2 and 3 Section 300, 
ndian Penal Code. 
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or had just 


Seton-Karr, J.—Tue Sessions Judge has 
gone ingo this case very fully, and his ana- 
lysis of the evidence is excellent, 

The only doubt which suggests itself to 
my mind is, whether the conviction might 
not nnd oupht not to have been one ‘for 
culpable homicide not amounting to mur- 
oe í 


I take tfe bare facts pretty nearly a» 


found by the Sessions Judge. 

The prjsoner aĝd the deceased were both 
drunk. er claimed money from the other, 
and, according to the evidepce of the tari- 
seller, whom the Sessions Judge rightly 
credits, the only difference was, that 

cused claimed on account of an old debt, 
while th® deceased wanted his share of some 
pice which®had just been ‘given to all the 
bearers for conveying a person to 2 marriage. 
The share of the deceased hand, admitéedly 
been given into the prisoner’s hands. On 
this point, I ég not go sÑfur as the Sessions 


Judge, when heNgys that Ye prisoner ewas 
unlawfully detainikg the ney of the de- 






e egsetl; for the prisener, aeotding to the 


acceunt of ihe tati seller, hd a counter- 
claim of his own against decedged. 

Both parties iqdulged i in gris «buse of 
each other. She prisoner, blinwith rage 
and drink, rushed to his own house just ®30 
yards off, brought thence a pestle, such being 
evidently the first thing hg @ould lay hands 
on, and struck the decceet 
from the ground one blew which Silled him. 
Tiftre was.a 
thee heal ; Sut, on iat the skullewas 
found t& be smashed. 





ie 


the 


as he was rising” 


a contused wound op,gthe side of 


je SS 

The Sessions Judge expressly says that 
there are no circumstances of aggravation 
or atrocity, either ‘as conceyns Bie mode, 
or the weapon used.” ' 


Looking to all the fasts T think a Court 
wowd have been fully justified in, finding 
that the act by which death was caused 
was not done with the intention of causing 
death or such bodily injury as the offender 
knew to be likely to cause death, and that 
the prisoner did not know that the act was 
imminently dangerous, &c. In this view 
the case would not necessarily fall within the 
provisions of Section 300 of the Penal Code. 
It might be said, too, that although bodily 
injury was intended, it was not zecessarily 
sufficient to cause death (Section 300 Clause 
3). The prisoner was not acting in self-de- 
fence though he had received gross provo- 
cation. On the other hand, it may be said in 
favor of the Judge’s view of the case, that 
such a blow, if aimed designedly at the head, 
would cause bodily injury, and that such 
bodily injury would be sufficient, in the 
ordinary cause of nature, to cause death (Sec- 
tion 300 Clause 8). 


“Had I, however, been presiding at a Ses- 
sions and charging a Jury on these facts, 
I should have told them that they might, 
under all the- circumstances, find that the 
offence was not murder, and I should have 
accepted a finding to that effect, even 
though I had also pointed out to them that 
the crime might possibly fall under the 
higher category. 1f this could have been 
done at the Sessions, as ẹ@ think it cou), 
there seems to me no reason why it should 
not be done in appeal where th® facts are 
all open to us. Ithink the prisoner intended 
to hurt the deceased ; but he had no positive 
intention to cause death, even if he had the 
knowledge, in his passion, Wet death was 
likely to ensue. Had the blow®lighted any 
evhere else than on the side of the “head, the 
deceaged might not have sustained More 
than a fr acture, of a limb, if so much. e 


Ido not mean to say that the Sessions 
Judge’s view may- hot bg supported by argu- 
ment, or that it jgou the face of it errggeous ;e 
but on the who% I think a adi ulpa 
ble homicide would equally suit the facts and 
would be more suitable to th ount of 
pynishment which ethe prisoner’s@ conduct 

serves. ` ° 7 


The punishment of*transportasion for life. 
seems to me too severe for {Me cmige com- 
mitted hy the prisoner. Druukenness is no 
eg tqnuation ; but the deceased evidently gave 

$ 
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the prisoner quite as much violent abuse as | and it is further ‘shown, that the Yleceased 

he teceiwed. e | was atthe fatal moment in qugstiga quite 

I should myself, if sitting in the origi- | Uuprepared to receive the *blowjeasqhe ped 

nal trial, have found the prisoner guilty of | Just risen, or was attempting to fise, fd the, 


culpable homicide not amounting to murder 
and have-sentenced him to ten years’ rigofous 
imprisonment, Then prisoner’s defence, I 
think, may be believed, except as to what he 
says of the deceased having a stick and 
fighting with prisoner. 

At any rate, the point is one of some 


ate opinion of a 2nd Judge on the whole 
case, 


Dwarkanath Mittra, J.-—I think that 
the following facts are clearly and satisfac- 
torily proved by the evidence for the pro- 
secution is this case. On the day of the 
melancholy event in question, the prisoner 
and the deceased met each other ïn the shop 
of a tari seller while they were both in a 
drunken state, They then commenced to 
quarrel about some pice, and, during the course 
of this dispute, they became grossly abusive 
to each other, though there is no evidence as 
as to the precise language used by either of 
them on the oceasion. This state of things 
had continued for about half an hour, more 
or less, when the prisoner ran to his own 
house which was at a distance of 30 yards 
from the spot and came back with a heavy 
weapon with which he violently struck the 
deceased one single blow on the left temple 
which killed him then and there. The 
instrument of ing, aries used is described 
by the Sessions Judge to bea formidable 
club-like weapon called a jhamal or pestle, 
with which rice is husked in a mortar, about 
4 feet long aad varying in thickness from 2 
inches at one end to about 4 inches at the 
other which ggd was bound round with iron. 
There is a conflict in the evidence, as to 
which of these ends was used for striking, 


‘the “fatal blow; but giving the prisoner 


thea benefit of a doubt, I am of opinion 
that qther end was sufficient, in the 
ordinary course of nature, to cause death, 
«f sufficient violenc8 was jused. The evi- 
denc e Sub-Assitan Ngurgeon Baboo 
Nund Coomar Mitter, eoupled with the 
fact that deaths fas the instantaneous 
result, ties no doubt in pay mind 
that. thé instrument sed was one Ņf 
a very dangerous cltgrgct r, and that the 
prisoner hed used it with sufficient violence. 
Itis als@ proged, by satisfactory evidence, 
that the part of the body struck atevas the 
left temple, which was immediately smaghaf, 


ground after discharging a necessary fangtion 
of nature. There is nothing*to, show or 
even to suggest thgt at tlfis tifa à 

gave any fresh provoeation to thè pristygt- 
Upon this state*of facts, however, 
opinion that the prisoner js guilty ‘of the 
offence of murder of which he has been con- 


ha ; R e ; 
nicety ; and I should like to have the deliber- sented -in the: Court below... Tiat lg was 


drunk at the time isa fact which ought to 
be eliminated from the enquiry, so far as any 
question of knowledge or intent on his part is 
concerned. The act which brough¥about this 
state of drunkenness was his own voluntary 
act, and he is, therefore, to bg dealt with 
as if he had the same knowRdge as he 
would have had if he had got « been 
intoxicated. With this necessfry quali 

tion there can be no doubt that he has 
committed the offence of culpable homicide as 
defined in Section 299 of the Penel Code. 
Whether he had the intention of -causing 
death or not, there can be no doubt that 
he intended to cause such bodily injury 
as is likely to cause death, though it might, 
I think, be fairly presumed that he had 
knowledge that he was if to cause 
%ath. But taking it in the (most favor- 
able light possible, it is clear that the 
offence of culpable hoħicide ig proved 
against him. It is also clear that the act 
in question bearg the third, if ngt the second, 
characteristic of murder as described in 
Section 300. The nature of the instrument 
use& the severity of the blow an@ the vig- 
lence with which it was etruck, together 
with the fact thas’ the part of the body 
struck at was a vital part of the organiza- 
tion,*precluge all doubt against the conclu- 
sion that severe bodily injury was intended 
against the deceag#d, and tlm this (jury 
was@ikely, in thVordinarytause of nature, 
It ony remains to “see e 






emt least he = 


æ 
« 


whether®the cge falls evithie the scope pÈ e 


any of the Egceptions lfid dəwn in iat 
Section. annot, in my opinion, fall 
within the gst, assuming {Aat the prisoner 
was depriv@d of all self-contw8l by passion 
aggravated by drunkenness. I d@ not think 
that there was either any sudden or grave 
provocation to Migigate the character `of” the 
offénce. uarrelling amd abusing had been 
going on between éhe qrisoger and. the 
deceased itgs true ; but this stata, o thifigs 
had‘beeh goingeongfor some time, afd there 
is nging togatiefy my mind that fig pro- 
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vocation, if any, was a sudden one, It is 
to be remembered, also, that no irhmediate 
provovafioujwas given at the time of the 
n& do I, think that there was any 
rovdeation within the meaning of 
Mere abusiys language, however 
gross, annot reduce an act of murder into 
one of cubpable homicide not amounting to 
utd. ‘Bhere vhs nowmenacé of bodily 
en the part of the deceased accom- 
anied By any overt act ‘denoting an imme- 
edinte intention eof following it up by an 
actual assault ypon the prisoner. “ No affronts 
by base words aud gestyres, however mali- 














e cious and false and aggravated with the 


most provoking circumstances,” says Mr. 
+ Russell (ig Vol. 1, p. 711,) ‘ will free the party 
from the gale of murder.” Again, in page 
784, “dhe most griggyous words of reproach, 
coutemptuofs and insulting ‘actions or ges- 
tures will nôt free the party killing from the 
guilt 6f merder, if, upon such provocation, n 
Aaly weapon was made use of, or an in- 
tention to kill or to do some great bodily 
harm was otherwise manifested.’ I have 
no doul that in the present case a deadly 
weapon was used, and that an intention to 
cause some grievous bodily harm, if not ac- 
tual death, was manifested thereby. I am 
also of opinion that the provocation given 
was of a tijvial character. It is something 
which feet happens among people 
of the sam 
of life as the prjsoner and the deceased, 
and it caenot therefore upon any view be 
looked upon as a sufficient provocation within 
the’ meaningeof the first Exception. The 
second, third, and fifth Exceptions &re wholly 
inapplicable to the facts of the case. 
e There femains only the fourth, Sand 
this even, Į thik, does not apply. There 
was neither a sudden fi%ht nor a sudden 
quarrel; nor can it be said that there was 
want of premeditation. ‘The acè was teli- 
berately done, There is ngthing to show that 
the prisoner did got inten&Qor meditate any 
harm against tho\ecensed The delib@ate 
© violept use of a Qbadly w&pqa is itself a 





© “efficient proof df an@utent tQkill, fs a sane 


maf of the age of discretion lke the prison- 
er is conclusively, presumed t contemplate 
the natural and pwobable conseqignces of his 
own acts; nonan I say that it Was dong in 
the heat of passion. The provocation re- 
ceived was quite infdequate, and I do not 
think that the Legislature inténded that mere 
loss of temper from®every trivial gnuse is to 
begooked upon as*a gi®und for modifying 
the gaigt of murder into one ef guipable 
. © o 
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homicide not amounting to murder. I 
think also that*thefe was time to cool. If 
the deed had been done with the first istru- 
meat which presented itself to the erisoner 
whilst he was -maddened hy rage, the 
case might have been somewhat different, 
though Iam of opinion shat, even in that 
case? the offence would have amaynted to 
murder upon other grounds to which I shall 
presently refer. But here the prisoner 
went to a distance of 30 yards in quest of a 
formidable weapon, and came back with it 
with the clear intention ‘of striking the de- 
ceased. But allowing that the act had been 
done in the ‘heat of passion,” and that 
there was not sufficient time to cool, I am 
still of opinion that the offence committed is 
murder. I think that undue advantage 
was taken over the deceased. The latter was 
in a state of drunkenness, At the moment 
when the fatal blow was struck, he had just 
risen, or was attempting to rise, from the 
ground. He did not give any fresh 
provocation -to the prisoner at that time, and 
the entire evidence on the record goes to 
show that he was tuken by surprise, and was 
wholly unprepared to meet the blow which 
caused his untimely end. I think that the 
prisoner took undue advautage of his posi- 
tion, and there is nothing to show that he 
had given any previous warning regarding 
his violent and outrageous intention, I am 
also of opinion that the act was done in a 
“cruel manner”, To strike a violent blow 
with a deadly weapon upon a very vital part 
of the human body, so that death would be 
the immediate consequence, appears to me suf- 
ficient evidence of n cruel pd depraved heart. 
It also appears to me thatthe deed was done 
in a very “ unusual manner.” Me@re verbal 
abuse is seldom followed by such dreadful 
consequences, and the charactenof the wea- 
pon used is itself sufficient to prove that 
the act was done in a very unwgial manner. 
“ For if,” says Mr. Russell, (pag® 716), “ ou 
eny sudden provocation of a slight nature, 
one ,person beat another in a cruel 
and unusual manner so that he divs, 
it is “murder by express malice, ghough 
the person so beating the other did not 
intend to kill him.” The case referred to, 
here was one Which, upon iding 
between husband? and wife, the husband 


struck his wife with°a ‘pestle and killed 
he. I, therefore, think that fourth 


ception appliesgto thig case. 

Upon the whole, thgn, I am of opinion 

that the prisoner has been cqrr&ctly found’ 

guilty of murder by the Session&¢ Judge. 
Š : 


“i 
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There are, of course, no such aggravating 
circumstances “in the cme “ns to justify 
the infliction of the last penalty of 
the laws but the sentence proposed dy 
the Court bews is the only alternative 
left. Howevey much I might be inclined 
to agree with ray learned Colleague in 
shortening, the period of transportatioa, I 
am ‘unable, for the reasons above set forth, 
to interfere either -with the verdict or 
the sentence passed by the Lower Court. 


Kemp, J.—The case of this prisoner has 
been referred to me owing to a difference 
of opinion between Mr. Justice Seton-Karr 
and Mr. Justice Dwarkanath Mitter. 


The facts of the case have been very 
fully given by those learned Judges. The 
point is, what offence has the prisoner 
committed,—murder, or culpable homicide 
not amounting to murder ? Iam of opinion 
that he has committed the offence of murder. 
The act of the prisoner was done with the 
intention of causing such bodily injury as 
was likely to cause death, as also with the 
knowledge that he was- likely, by such act, 
to cause death. He, therefore, has committed 
the offence of culpable homicide as defined 
in Section 299 of the Indian Penal Code. 
Does, then, the offence amount to murder ? 
To render it such, if must come within 
the provisions of some one of the Clauses 


1, 2, 3, and 4 of Section 300. I consider 8 


the offence to fall within the provisions of 
Clauses 2 and 3 of that Section. I, therefore, 
concur with Mr. Justice Dwarkanath Mitter, 
and would confirm the sentence passed by the 


Sessions Judge of transportation for life. 
i 





° 
The 16th September 1867. 
£ 


Present: 


@e 
The Hon’@e W. S. Seton-Karr and C. P. 
Hobhouse, Judges. 


Search Warrant—Evidence for prose- 
cution (in presence of accused)— 
Sections 114, 115, 19% Code of Cri- 
minal Procedure. mi 


* : Ques ys Syud HossÀ Ali Chowdry. | 


Committed by the Magistrate, and tried by the 
Sessi A udge of Tipperah, on, a charge 
of intentionally giving false evidence. } 


~ Itis essentgal to the legality of @ search warrant, 
under Sectign Ilé of the Code of Criminal Procedure, 


that the producti of some specified and particular powers, e. 
e 


thing is desired ; that the Magistrate alone shall da- 
termine thgt such production is necessary; and that a 
specified house or plate only is to be searched. *The 
warrant must, under Section b15 of thag Cokembs di- 
rected to some other person, only when #Polige Officer 
is not forthcoming. - © e {i e 
When the accused has been arrested, fhe eWgenc® oft 
os” 
ine tha 





a witness for the prosecuti8a ought, under S 
of the Code of Criminal Profedure, to be tak 
presence of the accused. . 





Seton-Karr, J—«Tar prisoner, fa this oispas 
Hossain Ali Choyrdry, apparently a 2 n 


of some position, was indicted for@givings 
false evidence on two counts: he has been e 
acquitted by the Judge on ong which related 
to the receipt of a caytain letter ; ‘had kee has 


4 


been convicted and sentenced to three years’ e 


imprisonment on the other. The offence 
charged and found against him is 
these words :—“ I ouly borrowed dhe thousand 
“ rupees from the Moulye (7. e GolameAhia), 
“ and I paid it back in two ee we each 
“ of Rs. 500, or words to that effect.” 


In appeal Mr, Doyne, on bahAf of i, 
prisoner, takes two main points of objectio 
to the finding of the Judge :— 


The first is one of law, to the effect that 
the statement which his client admits to-have 
made, was not made in any stage of a judicial 
proceeding. 

The second, is one of fact that ‘there is no 
evidence whatever that this statempnt is false ; 
that there is every reason to fo that it 


ay be perfectly true ; and, eve& if it be in- 


tained ia ~ 


accurate, there is no evigence whatever of ‘ 


any corrupt intention on the poet of the 
deponent in making the same. 

It seems, on the first point, tat the Acting 
Collector Kad engaged in some enquiry relat- 
ing .to the conduct of a clerk of the Collect- 
orate, one Doorga Churn Dutt; ng; in pus 
suance of this enquiry, he*issued a search 
warrant under Sectton 114 of the Code of 
Criminal Procedure to the Magistrate to 
search the premises of thé prisoner. 

The Acting Collgctor and the Magistrate 
thogh the offic are of cofrse distinct, I may 
search #rarrant-appeays to © 
ed in®thp most amiple ard? 


e| appear to have bgn orfe same p@son, 







| general termdf and it seems to Ifive empoWer-" 


eputed, who yas the Collector- 
ate Nazir, $d not a PolicwOlficer, to search 
the, premiss of the prisonerwith a view to 
procure evidence against Doorga Uhurn Dutt. 
I very much doubt Whether Section J14. 
Criminal Procedure Code, was ever intended 
to be usedgin this manne®, or to vest Officers 
with such undefi®d nd  extraordingry 
e ° 


© esgcutity provided b 


i r 
= 
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That Section is as follows :—“ When a 
“ Magistrate shall consider that, the pro- 
“ Juctipn of any thing if essential to the 
“condfict Rof an énquiry into an offence 
suspected tohave been commit- 
y grant hja warrant to search for 
cit thing ; and it shall be lawful to the 
“ officer charged with the execution of such 
4+ warrant toweargh for such thjng in any 
guse oW place within “the jurisdiction of 

Magistrate. In such case, the Magis- 
-* irate. may specify in his warrant the 
© “ house or plac8 or part thereof to which only 

“such segrchSshall extend.” 


e . e . 7 
It rather seems to Me that this Section 
contemplates the production of some speci- 






i gea or distinct thing or object which may be 


eemed essegtial to the.conduct of any en- 
quiry ənd to the conviction: of the accused 
party, suclg for instfnce, as a bloody knife, a 
vessel cont€ining poison, a forged document, 
A pieces ofstolen property, and so on ; but it 
scarcely*have been the intention of the 
Legislature to empower Police Officers or 
other upderlings to make harassing domicili- 
ary visets, to enquire minutely into the private 
concerns of individuals, and to seize any part 
of their papers under the bare chance that 
something might therein be found tending 
to the convéction of any accused parties. 


Next I @nd that the prisoner was arrested 
by a anra at Chittagong, was conveyed 
to the hous§ of the Magistrate, and, on th? 
25th June, was exgmined at night, when the 
evidence eyas taken down, which he is now 
charged as having falsely given. 


It is stron@ly objécted by*Mr. Doyne that 
the accused clerk, Doorga Churn Dutt, was 
not presenf when this evidence was taken 
$ he iseequired to be by Section 194 Cotte of 
Criminal Rrocedure, and that the evidence 
could not be strictly termed “ evidence 
taken in the course of a judicial proceedjng,”” 
and that, therefore, the found&tion of the 
present commitment d conviction is 
abs@fitely wanting. 

T iftcline to Mink, ho 

gat Se 
edemore fore the *interest 
person who, in this instance, 
Collectorate clerls, and not the p 
us; and althéwgh the whole co 
Magistrate seems to have been charactertsed 
by great haste, indisowetion, and undue zeal, 
I am not warranted in saying that the 
prisoner before us avas prejudiced by any 
error or defect in this particular fart of the 
inestigatign which led to his .qommitment. 

7 ee à 4 


E 










~ 


It may often be necessary for the interests 
of justice, that a Magistrateeshould take a 
deposition by night or day, at once ; in his 
camp or at his own dwelling-house. 5 


At that very time, the CoẸəctoratg clerk 
had actually been made over,by the Collect- 
or to the Magistrate for ẹ Criminal inyesti- 
gation. Though it would have heen obvi- 
ously desirable that the prisoner before us 
should have been examined in the presece 
of the clerk, it is not necessary to declare, iu 
this trial, that the proceeding was so illegal 
and irregular that,.on this point alone, the 
conviction should be set aside. It will 
obviously be more satisfactory to the acensed, 
and more conducive to the interests of 
justice, if the prisoner can be acquitted, not 
on a technicality, nor even on a valid poiut of 
law, but on the broad facts and merits of the 
case, 


We have gone through the evidence, and 
have heard the Government Pleader in sup- 
port of the prosecution, and have no hesitation 
in declaring that, on the whole evidence, the 
conviction should never have taken place. 


When I come to examine the case on the 
merits, there is absolutely no conflict of evi- 
dence whatever, not to say that there is no 
proof of false evidence. The gist of the 
offence charged against the prisoner is that 
he had borrowed 1,000 rupees from one 
Golam Ahia, a vakeel, who, it- would seem, 
also practised mohajunee ‘under another 
name. : 


The prisoner stated that the loan had 
been re-paid a few days afterwards, in two 
instalments of 500 each. E 

Now, the only thing to set against this 
deposition, which we are asked t@believe is 
false, is a memorandum found in the house 
of Golam Ahia, and sworn ty be in his 
handwriting. 

This memorandum purportse® shew that- 
the loan was re-paid, not in two “instalments 
@f 500.rupees each, but in two instalments 
of rupees 700 and rupees 800. ‘The persons 
who made the rg-payments are not summoned 
to give evidence. The evidence of one 
Minhut shows that he was not present, and 
even a depositiog’ of a khansamah of thee 
deceased vakeeWonly*states that Phoney 
was re-paid in twò instalments, but by persons 
whose names the witness Torgets. _- 


‘There ĉan be no eonviction for éalse evi- 
nce on a mere @ompawison of the notes or 
memoranda of a dede@#sed person with the 
evidence of a living witnesse For aught 


» 


da 


~ 


ad 


-e Tom safisfied that it is false.” 


76 Criminal 


THE WEEKLY REPOR®ER, 


Rulings. [Vol. VIII. 





that appears to the contrary, the statement 


of the prisonerethat he hag paid the money 
in two instalments of rupees 500 each may 
be perfegtly true, and that of the single wit- 
ness, the khagsamah, as far as it goes, whifh 
is buta little way, may be true also. The in- 
stalments may perfectly well have been sent 
to the prisoner’s agents by sums of rupees 
500, anfThe agents may have paid them in 
th®8 instalments of rupees 700 and rupees 
300, of which an entry is found in the paper 
of the deceased vakeel. There is nota tittle 
of evidence that the loan was diverted into 
any other channel or was used improperly ; 
and there is, consequently, nothing to show 
that, in speaking of his loan as one which 
was repaid in two instalments, the prisoner 
was not speaking in perfect honesty and 
perfect good fuith. 


A conviction of the prisoner on such evi- 
dence peremptorily excludes all supposition 
of the possibility of an error in the memory 
of the prisoner, presumes every thing 
against him, assumes that the money which 
the prisoner sent was actually sent on in two 
sums of rupees 700 and rupees 300, of which 
there is not a tittle of proof ; aud practically 
the Judge sentences this prisoner for making 
a deposition against which no other direct evi- 
dence or deposition to the contrary has been 
given by any one. The utmost that could 
be snid against the prisoner is that while he 
spoke to a re-payment in one way, the servant 
of the deceased lender believed that the 
re-payment had taken place in another way. 
The Judge himself admits that ‘ there is a 
“ scarcity of evidence in some point of this 
‘case which malgs it difficult to show that 
“the statement was intentionally false, but 
The trial, 
it is recorded, occupied one day and a half. 
In my opiuién, if this length of time was 
indispensible to the guilt or innocence of the 
prisoner, wish I can bardly think it was, 
there was the more reason why the trial 
shoyld terminate in the way in which i 
must now terminate, viz., a complete apd full 


acquittal, Š 


I cannot help expressing my regret that 

a person in the position of the prisoner or 
* that ther person shou have been put 
upon his tMal aud should have been thus con- 
victed; that the Judge should have failed to 
notice the jereg ularities of the search warrant, 
and,shovfd not have seen that thé evidenge 
might either be perfectly rue or at wort 
-thot it was only Ifa le to the suspicion 
of inacgeracy, while, ‘in any view, a con- 


viction on such a° state of things before 
either Judge, Jury, or Assessors, was simply 
out of the questio. Therefore, on the whole 
case, finding that there ts nothigg 
that the prisoner ever dejivere#, a 
evidence whatever, I would anyfil 
viction, and direct his immediate dis¢h 






Hobhouse, J.—The appellantein this case 
was charged in the Court beldw wi 
fence of intentionally giving falsé evid a 
in a stage of a judicial proceeding, wagf6u 


ith the of y 


_ 
so 


guilty by the Court and the Assessors, and’ e 


was sentenced by the Court to three years’ 
rigorous imprisonment. ae oe 
The facts out of which the charge arose 
are these :—One Doorga Churn, an Officer 
of the Tipperah Collectorate, was guspecte 
of having committed an offenceufider Chap- 
ter IX Indian Penal Coge, and was,. under 
Section 179 Code of Criminal Procedure, 
apprehended and put upon his tMal. 


Hossain Ali, the appellant in thisseasd, wag 
believed to be the person in concert 
whom Doorga Churn had committed the 
offence above alluded to, and whilst search 
warrant under Sections 114-115 Was di- 
rected against his premises, a warrant to 
bring him up as a witness was also directed 
against his person, and, on the night of the 
25th June, he was brought up from Chit- 
tagong to Tipperah, and was, they and there, 
Germined on solemn atimation f before the 
Magistrate on the charge agafust Doorga 
Churn. ° 


Meantime, his premises had been’ searched, 
and in them was discovered a letter pur- 
porting to,have%been written by a certain 
person to Hossain Ali, and to acknowledge 
the zeceipt of Rs. 500 from Hossgin Ali. 


Hossain Ali was asked te whom® and for 
what purpose these Rs. 500 had® been paid, 
and he explained that he had borrowed a sum- 
of R%. 1,000 from one Golam Ahia, and that 
he believed that these Rs. 500 had been paid 
away as one of ty equal sum? of Rs. gQ0 in 
whi@h the Rs. 19000 had eon repaid, į 


This gtatemgnt the Mistrate, on enguiry, 9 





believed to beffalse, afd for® making it Hes? ° 


sain Ali wasffcommitted to, &nd has Peen 
e Sessions under Section 193 
Indian Pong Code. ° 


€o constitute an offence uror Section 193, 
the statement on whiq the false evidence 
is charged, mugt be false; it must alse ba 
intentionally fal8e, and it must have been 
given in &me one ,or other legally consti- 
tuted stage of a judicial proceeding. © e 

ys e.: og” 





7. q 
; id 
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Lagree with my brother page that And, then, es tq the searcl» warrant. It 
there jsgno, sufficient evidehice, in this case, | seems to me in regard to this that almost 
to shoyf th@t thé stitement in question was | every provision of the Code of Criminal 
fulse. o -° - | PPocedure has been entirely ovgrloo ed. 


t only Svidence $s the testimony of one} When the Magistrate (tha law, Section 
wittiess aud extract of the accounts of Golam | 114, says) shall consider that the production 
Ahin. The*witness says that he saw rupees | of any thing is essential to the conduct of an 


x. 700 A eas rapees 300 on another | enquiry into an offence suspected to have 
- n, 


w 


e think that the Magistyate in 


e 


ee eee o 


aid to Golam Ahia; and that | been committed, he may grant his warrant 
olammtold him that these? sums were re-| to search for such thing; and it shall be lawful 
ceived from Hassain Ali. à for the Officer charged with the warrant to 


Golam isdegd ; and the only material part search fur such thing, &@ ; and in such case 


of tle witness’s evidqice is hearsay and the Magistrate may (shall) specify in his 
inadmissible warrant the house or place to which only 


the search shall extend. 
The accounts say that rupees 700 on : ial dl he lecali 
@ne day Papd rupees 300 in another, were Tt is casoni rt PRI ihe egality of a 
paid in by tio certain persons on behalf of search warrant, first, that the production of 


Hossa Ali, in sa@misfaction of the debt of | 2 Particular thing is essential ; secondly, 
rupees 1,0 ) that the Magistrate, aud he alone, shall đe- 
080. 


termine that such production is essential; and, 


Hossaig Ali was not present when | thirdly, that a specified house or place is that 


ments aie said to have been made, ee to which only the search shall extend ; 
vas miles away at his own house; the! ang it ig not lawful for the searching officer 


money ġo make them was admittedly sent | to conduct the search in‘the absence of these 
from that house. The persons who made the | osseutials to it. 


payments are not shewn even to have been 
Hossain Ali’s agents ; the payments were not 
shewn to have beeu made with Hossain Ali’s 
knowledge.e It is clear to demonstration that 
Hossain Ali might well have instructed any 
ugent to pẹy in two equal sums of rupees 
500, whilsiJyet the agents paid in two othe» 
sums; and it follows that Hossain Ali, the rest 
of whose gtory as ęo the rupees 1,000 was 
found to be true iv very minute detail, might 
truly have believed, (und that is all that he 
says) that the rupees 1,000 wag re-paid in 
two equal sums of rupees 500, whilst yet, as 
i, matter of fact, (not established in this gase, 
I would%igain remark), the rupees 1,000 was 
re-paid in®two uuequalksums of rupees 700 
and rupees 300. 

I agree, then, ein finding that Hossain 
Ali is uot guilty of the charge of which he 
has Qen coimicted, anM iu directing, that 


he be forthwith Mgcharge e 
But cannot lee the c¥e here, for I 


But here the warrant was not for the 
production of any particular thing, but 
generally for the production of anything 
that might by any possibility be considered 
to bear upon the charge against Doorga 
Churn ; and the person to whom the warrant 
was directed, was instructed in it to search, 
not ouly’the house of Hossan Ali, but that 
house, and also another, and anybody else’s 
house that he thought fit, to find whatever he 
thought essential to the conduct of the 
enquiry into the offence cifmrged on Doorga 
Churn. ' ; 


e 

So the warrant was not for a particular 
thing. The Magistrate was not the person to 
determine the essentiality of any particular 
thing, aud the house or place tg be searched 
was not a specified house or plage, and such 
only, and it was nob lawful; therefore, to the 
Searching officer to conduct the search. ° 


°, 3 

Again Section 115 declares that a seaych 
warrant ‘ shall ordinarily be directed to a 
“ Police Officer ;”’ but “if immediate search 







hawcommitteg illeghlities and Mdiscretions of 
the gravest kiud, aud that t 
erred in not notieing such. 

I would, fit, of all, remark ti§t Hossain 
Ali was belteved to be implicated in Dodtga 
Churn’s alleged rascakities ; hence the search 
wartant, and the personal wwerrant, against 
him. If, then, he wasbelieved to be an acem- 
plice in crime, he shoul@ rather fave been 
ude] jas, such, than as a wityess to give 
evident of that crime. ee 4 j 


Judge has |« jg uecessary, 

“ im mediately Pilale, the Magis may 
“then direct the warrant to any other 
“ person.” “2 


.- 


Now, ir? the case of this warrant? a Police 
cer wus ‘' intmediately available,’ for 
such a person acconfpanied the warran 
Officer, and, yet, in firect viokitiog, of the 


ad nd Police Officer bey 


= 


eee} 
express germs of thd law, the Magistrate -« 


e 
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directed the warrant to, his Collectorate, 
Nazir. 


Everye provision, therefore, in Sectiqns 
114-1f5 agaist the oppressive exercise of 
the right of sgarch in property was here 
directly distegardgd ; and when it is con- 
sidered that houses may be broken open, 
female apartments entered, female apart- 
ménts searched, and so on, under such-war- 
rants, the evil results of such a total dis- 
regard of the safe-guards placed by law 
upon the right of search, can hardly be 
aggravated. 

Again, in the mode in which Hossain Ali 
was examined on solemn affirmation, there 
was an absence of discretion and a disregard 
of the plainest provisions of the law which 
are most reprehensible. 


Hossain Ali was brought upon warrant 
from Chittagong to Tipperah—no light jour- 
ney ; and he was then and there at night 
time, and, just arrived off this journey, taken 
to the Magistrate’s private residence, put 
upon solemn affirmation there in the absence 
of the accused, and examined. - 


That a man under such circumstances 
should be caught tripping in his evidence, 
would surprise no one ; and there was, there- 
fore, a serious want of discretion on the 
Magistrate’s part in thus examining Hossain 
Ali,—but more than that, there was a direct 
breach of the law. 


















Present.: 
The Hon'ble F. A. Clove Yu 


Murder—Killing other than the per” 
son intended to be kilied. 
e 


e $ : ° 
Queen vers Phomonee a ws 


. 

Committed by the Deputy Commissioners "e 
and tried “by the Judicidt Commissioners 
of Assam, on a charge of murder, c. 

. e 


e 
Where an accused killed 4, whom he had no intention » 

of killing, by a blow with a highly lethal weapon, like a 

sharp dao intended to kill B, he was held guilty of the © 


murder of A. . ° e ’ 
e 


Tue facts of this cage have beea very 
clearly Inid before the Fary. aug point of 
law is involved in the appeal. 


The question of provocation, Was one, of 
fact; and it appears to me that the Jt 
were quite right in holding the alleged pro- 
vocation to be altogether insutfient to 
warrant the prisoner’s violent conduct, 

A person striking another with a highly 
‘lethal weapon like a sharp dao, and inflicting 
such dangerous injuries as the medical report 
shews there to have been, must be considered 
to have known that such injuri were likely 

o cause death ; and, therefore,falthough the 
prisoner had probably no intention of striking 
his child, his killing th® child a blow 
intended for the mother, would be culpable 
homicide amounting to murder, and punish- 
able under Secfion 301 Penal bode. 


There is no ground for interference in this 
cas®, and the appeal must be rejetted. ° 
¢ e 


Duorga Churn was under arrest on a 
charge of an offence; and in such a case 
Gection 194 distiygtly lays it down “ that 
“the witnesses for the prosecution shall 
“be examined in the presence of the 


ee © 


“ accused.’’¢ 


To have gxamined Hossain Ali, therefore, 

in the abseMce of the accused, was in direct 

l opposition to the law ; and it is questionable-e 
though the point is not before us, afd we 
do no{ therefore decide it—Whether the evi- 
dence given at such an éxamination is evi- 


e The 30th Octoper 1867, 
Present: 
. A. Gider, Judge. . 


Abetment—Gonspirif~fe — Pres&nce ate 
commisti 






Section $ 


Queg@f versus Boodğ'un Mooshur. 


Committed by the Assistant Magistrate, and 
tried by the Sessions Judge of Gya, on a 
charge of aketment of commission of etheft 

and theft. © 


. e -o 
A prison who consegted tq form one of a party who 
committed theft, and reSfled from his agreement bug was 


e dencgsgiven in any legal sÑge of a judicial 
proceeding within the meaning of Section 
193 of-the Indiañ Penal Code. 


L reget very much t8 have to” make p 
above remarks ; but J think that the intere&ts 
~Of the public a da voly require that I 


d prasent at tap commission of theft, doesgotgceme with- 
» should do so. è In Qaud 2 Sectign 187 Penal Code, and eght mot to e 
Ld . e 
; ° ie : 


| re Or nen Ae 


~ 


2 


A i 
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have been convicted of the theft but of the abetment 
thergof under Clause 8 Section „107 and Section 109 
Penal read together. 

e 





doubt of the prisoner’s guilt in 


e e 
Butit appears to me that’ the Sessions 
- Judge whs iw errgt in bringing the case 
Section 114 of thePenal Code, for it 
Rifest on the evidenee that had the 
‘prisoner not been present at the theft, he 
® would not have? been guilty of any offence 
at all, so far ae the theft itself was concerned. 
His Paving ateone time agreed to. form one 
of the party, a position from which he after- 
wards resiled, would not bring him under 


* the terna “conspiring”? as explained in Clause 


2 Section 107 Penal Uode, 


The prisgner shot¥d, I think, have been 
convicted f abetment of the substantive 
offence under Clause 3 Section 107 and 

tion 189*Penal Code, read together, he 
aving intentionally aided in the commis- 
sion of the theft. 

e 





The 4th November 1867. 
Present: 


The Hon'ble F. A. Glover and’ 
C¥P. Hobhouse, Judges. 


© 

Commitment on alternative charge— 
Civil Gourt 2 Procedure — Section 
169 Code of Criminal Procedure. 


Reference from the ` Sestions Judge of 
Sarun under Section 434 Codef -Crimin- 
p: al Procgdure. i 


° 
The Quepn versus Oottur Narain Singh. 


Where a person makes one statement before the 
Magistrate, and a directly different statepent befere the 
Civil Court, his commitment on an alternative charge, 
after the consent of the Civil Court has been obtained 
undezeSection 18%0f the Code MCriminal Procedure, is 


strict y legal. e 
Hobhouse, J—¥Rom th Judges state- 
negt on this Tefaetice, it uld seem that 
the person committed for til before him 
made one statement before the Mggistrate, and 
a directly difigrer® statement be 
Court. P e 
The Magistrate cemmitted on an alter- 
. native charge, having, so fa as regards the 
statement made bere th® Civil Court, first 
obtained the sanctjon gf that @ourt to the 
inftitytion, of the charge connected with 
thaé st@ement. ere: i 


< 







. l-a ; 





-| thing to be considered 


re the Civil. 


REPORTER. Rulings. 
In 80 procegding, we thiuk,the Magistrate 
acted in strict legality. : 
Section 169 is apparently the only Section 
under which the Magistratg coulde have 
prayed the Civil Court to sanction proceedings, 
and under which the Civil Curt could have 


accorded such sanction or could have acted 
at all. = 


And when such sanction had once béen 
given (and the law says it may be given at 
any time), all that was left was for the 
Magistrate to proceed to commit or not, as 
be thought fit. | 





The 18th November 1867. 
Present: 


The Hon’ble F. A. Glover and 
C. P. Hobhouse, Judges, 


Confronting of accuser and accused— 
Breach of the peace (sufficiency of 
evidence as to)—Recognizances, 


Revisional Jurisdiction. 


Tarinee Kant Lahoory Chowdhry, 
Petitioner. 


There is nothirg in the Criminal Procedure Code 
which makes it imperative on a Magistrate to confront 
the accused and the accused in a case under Section 282 
of the Penal Code; and if a Magistrate considers a state- 
Ment on oath of a complainant to be ‘credible informa- 
tion” under that Seotiun, there is no reason why he 
should not call on the accused to give security, the 
sufficiency of such “credible information” being ordi- 
narily left to the Magistrate to @termiue. e 


Glover, J.—Tats application®is in the 
nature of a special appeal, and the only 
is Whether the 
Magistrate was wrong in law in calling upon 
the zemindar to give security.0@ 


The appellant contends that, inasmuch 
4s he had no opportunity of cross-examin- 
ing Dvorga Churn, the party ou whose state- 
ment the Magistrate proceeded, that state- 
ment cannot be considered “credible in- 
formation” in thé spisit of Section 282, 
Peval Code. š ° 

He further comtends that, if fe informa- 
tion were “ credible,” it did not inyolve a 
likelihood of breach of the peaca | 


Neither of thege ‘objgctions appear to me 
alid. de 


ey 


The words `of ‘thef law aree whpnevef"n T 


Magistrate shall-recdive “ cr@dible nforma- 
e i 


`~ 
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tion,” and it is left for hig te decide what 
is « ee information.” Undoubtedly 
cases mi occur in which this Court 
would be juste 1 in interfering, .where tife 
information on® which na Magistrate acted, 
was palpably *absurd and incredible, but 
ordinarily, the Magistr ate’ 8 opinion would be 
final, = ‘ 


În the present case there was Doorga 
Churn’s deposition, on oath, that he believed 
his life to be in danger from the ill-feeling 


of the zemindars, Sl whom the appellant |- 


was the principal. ‘. 


Tarinee Kant Lahoory had certainly 
no opportunity of cross-examining Doorga 
Churn at the time he made this statement ; ; 
but he had every opportunity, afterwards, of 
clearing himself of the accusation, and tried 
‘ineffectually to do so by examining several 
of the principal zemindars of his district. 
Their evidence is very peculiar, and by no 
means establishes the appellant’s innocence ; 
to my mind it goes rather the other way. 


There is nothing, moreover, in the law 
which makes it imperative on a Magistrate 
to confront the accuser and the accused 
together in a case under’ Section 282 ; and 
ifhe considers the sworn deposition of a 
complainant to be “ credible information”, 
there is uo reason why he should not pro- 
ceed upon it. The late Sudder Court 
have, I observe, recorded a similar opinion 
(12th September 1862). 


- With regard to the second objection, the 

words of the Sectgn are “ or to do any act 
whieh may probably occasion a breach of 
the peace.® And as the Magistrate believ- 
ed Doorga Churn’s Statement that he went 
in fear of hig life by reason of the appel- 
Jant’s enmity to him, he was undoubtedly 
justified in @ersidering that there was a 
likelihood of a breach of the peace. 


I think, therefore, that there has been no 


Section 287, that there was occasion to bind 
over the appellant to keep the penc 








T agree, therefore, with my brogherk@lover 
in’ considering that ther8 is round 
shewn for interfer ences with the Mfagist 
order. rar 
The 13th Kovembor ae AS 
X Peit a 


The Hon’ble F. A. Giver and 
C. P. Hobhouse, Jutiges. ° 


Fa Ise personation —Section 205 
Penal Code. L’ e 


e 
Queen versus Narain Acharj. e 


Committed by the Magistrate, aba tried by 
the Sessions Judge of Cuttack, on a 


charge of false personation. © e 


ii is necessary to a conviction for false personation 
under Section 205 of the Penal Code that thẹ accused 
should have assumed the name and character of the 
person he is charged with having personated. The 
fact that he presented a petition in Court in the name 
of that individual held, under the circumstances of 
this case, to be insufficient to show any intention of 
falsely personating such person. e 


Glover, J.—I am of opiniogs that this 
quviction cannot be sustained. ( x R 

The words of the Section (205 Penal 
Code) are ‘“ whoever Mlsely oe 
“another and in such assumed charac- 
“ ter” &e. &e. ~Now, the prisoner did not, 
as it nppenjs to fe, at any timê assume the 
name or character of his uncle Bhugwan 
Achgrj. The Clerk of the Bwll Cause 
Court, witness No. 1, does, yo doube depos® 
that the prisoner first gave hie name as 
‘Bhugwan, and afterwards as Narain; but 
the decree-polder, who was present at the 
time, asserts most distinctly that the name 
was not mentioned, but 
from Piet adiftted 









that his name wfs NaraiggfAcharj. © é 


lder w@s a bostile withess,e ° 
and not likelyffto make f misinke in favor o 


error in law in the Magistrates proceeflings, 
that this Court cannot interfere. 


gin J.—The information given on 
golemn affirmation bf the< iplainant in this 
case Wir ieved iy the MaNtrate, and was, 
therefore, in my judgment © credible inform- 
ation” sufficient, under Section 282, to entitle 
the Magigwttte to call on the present appl- 
lant-to shew cause why he,should not ent 
into necopnizanees unges that Section. 


And if ifbe credible, it “ser that the 
prisoner never, by any thing he said, as- 
sumed to be Bhugwan A charj. 

Then, did he®de so by presenting the *pe- 
titioh in the name of Bhugwan with the 
ider, sufficient legal intention of “ fal&ly Persouatiig” tat 

Magistrate under a ae er, 


T f. 
RAP E oe 


ud. there evas, I co 
> evidenc8 “to gtisfy t 





» © my Brother Glover; and even i 


'e the Cour 


9 
-Criminab. 


eqn satisfactorily ‘proved that the 
a Bhugwan are nephew an 
abẸhey lid all their property in 
and that botlsyhad the same interest 
in Aving the land att#ched by the decree- 
holder from sale. 


o? 






b *, d e 
m/f is proved, moreover, that the uncle was 
= me in question suffering from illness, 
wiad had deputed his nephew to file the peti- 
e . 


ion. 


Takgng all the evidence as well as the 

e peculiar circumstance of “the case into con- 

sideration, I do not think that the prisoner 

a hgd any igtention of “falsely personating” 

his uncle inthe spirit of Section 205 Penal 

Code, asd would thegefore direct his acquit- 
tal, . 


Hobhouse, J.—I am of the same opinion. 
questi8n és, did the prisoner “ falsely 
resonate Bhugwan Acharj, and in such 
assumed character make any statement or do 
any act if any suit. 


It is in evidence that when the property, 
ns of a certain judgment-debtor, was adver- 
tired for salegin execution of a decree of a 
Civil Court, a petition was presented, as of one 
Bhugwan A®barj, to the said Court, claim- 
ing the mid Popery as his, Bhugwan’s. 


When the petition was being heard, some 
one inform@d the Court that the person pre- 
senting the petition was not Bhugwan, but 
Narain, the pr#oner; and thefefore the Court 
asked the prisoner if he was Bhugwan, and 
he answered, ““ no,” and explained that he gnd 
Bifugwanewere inone family, and that “he 
had presented the petition because Bhugwan 
was ill. 


It is alleged, however, that befowe prischer 
appeared before the Court, he had appeared 
beforeéhe sherfshtadar of\{he Court, and 
had told that oon he Was Bhugw&n. 
observe that this a contradicted 

* bY she very best Gvigeiee, as 










inted®out by 
it were not 
the state- 


so contradicted, I should doubt 
th intent 


ment had been made falsely, é. e. 
to deceive or deWaud, for there i 
intent apparent iu any part of the prison- 
er’s agtions. He merfly presented a true 
petition signed by, and pw&eding from, 
another person, assigfting a very gpod and 
truegeason for doing*so, d the moment he 
was calle@ow by the -only legal- euthorit 3 

whose duty it vwas®to ente hn 
the petitidher, to say if he was 7 
e ° 


i pe 


ot 
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that person, he at once admitted he was not, 
ang explained why he had presented „2è peti- 
tion bearing that person’s name gnd emanat- 
ing from: him. If, by doing such an act, s 
person were to be held “falsely to person- 


ate,’”no one would be safe. * 
= 





The 19th November 1867. 
Present 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Forgery—Fraudulent using of docu- 
ment as genuine—Section 471 Pe- 
nal Code. 


Queen versus Jaha Bux., 


Committed by the Magistrate, and tried by 
the Officiating Sessions Judge of Dacca, 
on a charge of forgery, &e. 

There must be a fraudulent and dishonest using of a 


document as genuine befora a conviction can be had 
under Section 471 of the Penal Code, 


Kemp, J.—Tuis prisoner has been con- 
victed under Section 471 of the Indian 
Penal Code, and sentenced to two years’ 
imprisonment and to pay a fine of 100 
rupees, 


The trial was by Jury. After hearing the 
pleader for the prisoner and carefully consi- 
dering the charge to the Juwy, we are clearlg 
of opinion that the Judge has wholly mis- 
conccived the real features of the fase, and 
has omitted to submit for the consideration 
of the Jury the salient, we my say the 
turning, point of the case. 


It is clear that in the plaint of the pri- 
sgner filed in the Civil Court, he stated that, 
as the Court was closed for five days °on 
accounf of the Mohurrum vacation, he wgs 
unable to file thé plaint before the 16gh of 
May, on which datg-the Court re-opened. 
The plaint, whieh bed originally dated 
the 10th May, isfaltened to the petmend 
the vakeel presenting it endorses this altera- 
tion with his signature? The plaint. was 
filed‘on the 6th May, and formailysggistered 
onghe 17th idem W(tifout objection dr com- 
mest. This much is gamifest on the face of 


of purchase ‘of some Pf the Qldnk *séamps 


- 


the plaint. The dates of the endorsement ————~ 


which were appended tothe plaint to manke up ~ 


tho4n&itution stamp, have certainly been 
D 
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em te 
altered to the 10th of May, but it is difficult 
to understand with what motive; for the 


` prisoye? had_ already committed himself® to 





- re-opened, 


the statemen’ so clearly made in bis plaint 
that it was filed on the 16ih May, and that 
ts the date of institution of suit. The aiter- 
ation eef the endorsements on the blauk 
séamps to the 10th, thus putting back the 
date of filing the plaint, is, therefore, utterly 
irreconciléable with such statement, and 
cannot, we concejve, have been made to 
escape-the Statute of Limitattous, There 


must be a fraudulent and disho! ‘est using of | 


a.document as genuine before i conviction 
can be had under Section 471. The Judge 
ought to have directed the attention of the 
Jury to the above apparent want of motive, 
and have left it to them to decide- whether, 
under the circumstances, a fraudulent or 
dishonest intentiou could be fairly inferred 
or presumed; but, instead of doing so, he 
directed them to consider whether the pri- 
soner was interested in making the altera- 
tions, and, if so, to infer a dishonest motive. 


The charge is so faulty that we can have 
ho hesitation in holding that the prisoner 
has been materially prejudiced by it, and we 
therefore direct a new trial, 


The charge, upon which the prisoner has 
beeu formally acquitted, cannot of course be 
The Judge will charge the Jury 
properly on the iudictment under Section 
471, receive their verdict, aud then pass a 
proper seutence, 

The case must be returned. 


° e 





° 
The 18th November 1867. 
° 


Present: 
@e 


The ffon’ble F. A. Glover and 
. C. P. Hobhouse, Judges. s 


e 
Dismissing a case—Ay offence dif- 


fertnt from the one charged —Sec- 
_ tions 250 and 256 4ode of Criminal 


Eaggdure. ° 


a Reference under Section 434, Code of 


Crimiged Procedure, from the. Sessions 
Judge of Hooghly. > ’ 


é 
< Degumber Paul o8rsus Kally Doss Dutt. 
~~, Degumber Paul desus Ka y 


-° \ : 
” A Magistrate $ not autMorized to dismigs a case be- 


enuse he finds, in course of investigation, that he lets 
ry z 


disclose an offence other than, or in additjon to? that 


7 - 
complained of; but is bound to adjudicag on 


ak charge. bd bad 





Letter from the Magistrate of ne 
to the Sessions Judge of Hooghly. 
Ld 


$ e ® a, 
You wiil obseeve tht, on thp 17th Mys 
the complaint was instituted, charges 


accused with criminal breach of “rust, 

that having* been ontrustal with money 
and a stamped paper by the gomplainant for 
the purpose of ingtituting.a suit en his, 
behalf in a Moonsifi’s Court, 
priated’the ` money and sold the 


stamps 
to another party. 


e 

The case having bgen made ower for 
trial to the Deputy Magistrate,phe, on the 
22nd of May, recorded the @epositiou of 
the complainant uud iesued a warrant for 
the accused. He subsequenfly cxa 
the witnesses -for the prosecution, and re- 
corded a full examination of the prisoner ; 
and, finally, on the 28th of Aug®st, more 
than three months after the complaint had been 
made and deposed to, he dismissed the case, 
not under Section 225 or 250 of the Code 
because no offence was provéd aguinst the 
accused, but because in e Deputy 
Magistrates opinion, the f alleged 
disclosed not only the offendb of criminal 
breach of trust, but alsg those of forgery 
aud cheating. He held that, because the 
complainant in the first petition had prayed 
only for an guvestigation af a charge of 
criminal®breach of trust, the Court had no 
power to enquire into any other offence 
didlosed ; aud that it could u8t disposwof 
the charge of criminal “reach of trust 
without, nt the Same time, enquiring into 
such other offences simultaneously. 

- x E 

He conceived that his only way of escape 
from the dilemmf/which he did creagyl for 
himself, was dismisf the case With leave 
to the prosecor to igtitute a fresh ande 
more dbmprfensive Complaint. 2 e 

e 

if it were the case, which it 
is not, thf this complaing involved forgery 
and chedfing according tthe definitions 
of those offences adopted in th8 Penal Code, 
still it appears to me@hat the Deputy Magis- 
trate’s order® was, ou the one hand, not 
alethorizgd by auy prvision contained in 
the Code of Crimi@al Procedure, aud that, on 
the ofthe hand, it was directly osed to 
MP ocedure k:ad down in Sectio 259 and 
250P thgt Gode. The forngf eSection 


ra ee 2% 








Now, ey, 


he misappro-e 


~ 


e * 
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proyj at “if the M&gistrate finds that 
an offgsice $ apparéntly proved against the 
accused peigon,” he shall prepare, in writing, 
en chafee, &c.; and she last mentioned Sec- 
omy directs that “in any trial before a 
Magistrate in which it may appear at any 
sw " gtage of, the pecooni E thet from any 
ge thé case is one which the Magistrate 
18 t competent to try, the Magistrate 
e “shall procéed in accordance with Chapter 
® « XIIL”? &e. The Magistrate is by no Sec- 
tiou authorized to dismiss a case becnuse 
the evidence discloses æ offence- other than, 
or in addition, to, that. complained of. Nor, 
as it appears to me, can a Magistrate when, 
ven of bgal grounds, dismissing a com- 
plaint authorize the complainant to renew it. 
In the present inst@¥ce, the complainant has 
petitioned ge again ; but I do not think 
that E can legally entertain his renewed 
plaint, the original one having been 
ismissed, albeit illegally. I, therefore, sub- 
mit the papers for the orders of the High 
Court.e ee 
I have not thought it necessary to call 
for any further written explanation from 
the Deputy Magistrate,, ts the grounds of 
his order fire set forth in his decision. I 
have im ‘discussed the question 


~ 
- 


With him, }and find that he still considers 
his procedu€e to be correct. 


Reference to the Migh Court by the Sessions 
e Judge of -Hooghly. 

“I would etate that, in my opinion, the 
order of the Deputy Magistrate, * dismissing 
the case efor tho reasons assigned, wd in- 
correct, and tat the Petitioner had full 
right to have the charge preferred against 
the defendant .ful’y adjudicatedeupon, *with- 
out any reference ‘whagever to any other 
chafSs which tie Deputyẹ Magistrate might 
o have tousidered Å een arrived af 






have - 


J “from the proce@lings® ° 
» ° . 
Judgment of the HighÀ Court 
e ee 
Glover, Jaq, Under the ‘cumstances 


stated by thee Magistrate and Sessions Jullge, 
we have no doubt th& the Deputy Magis- 
trate was wrong in refus®ng to adjudigate 
on the charge of, criminal brea€h of trust, 
g brought by the complainant. ras 
direct t at fie be required %o i Home 

x a 


a 
origina 
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The 18th N ovember 1867. 


Present: ‘ 


The Hon'ble F. B. Kemp and F, A. Glover, 


Judges» 


$ R "ne 
Fines—Assessors—Section 354 Code 
of Criminal Procedure. 
t 


. . Miscellaneous Case. 


a s 
Gour Surun Dass, Petitioner. 


The order of s Sessions Judge under Section 354 of 
the Code of Criminal Procedure fining an Assessor 
is not appealable, nor liable to be interfered with by the 
High Court under Section 404 of that Code. í 


Glover, J.—Tuis application must be 
rejected. 

By Section 354 of the Code of Criminal 
Procedure the Sessions Judge was author- 
ized to fine the Assessor for non-attendance, 
and his order is not appealable. 

Nor can we interfere under Section 404, 
as there was nothing illegal in his order. 

We must, however, record our opinion 
that the Sessions Judge’s order appears to 
have been harsh. The petitioner was ill on 
the’ day on which’ he was summoned to 
sit ag an Assessor, as appears from the cer- 
tifieate of the Civil Surgeon; and although 
that Gertificate was not; filed till an hour or 
two after his order recording the fiue Was` 
passdd, there was no reason why it should 
not have been received and favorably con- 
sidered when it was presented. 

The effect of the Judges order has been 
to fine, for non-attendance, 2 man who is 
found to have been incapaci@ited from 
attending as Assessor by sickness. 

` 


The 26th: November Rer. 


Present : 
e 


The Han’ble F. B. Kemp and 
` F. A. Glover, Judges. e 


Breach of t eace—Section 318 , 
Code of @riminal Procggf™, - 


> ok 
Revision of Proceedinys under Section 404 
. Code of Criminal Procedyre. 
e = . e 
. a ° . ` 
Bisseshur Narai® Mahtah, Petitioner. | mom : 


The provisitns of seatif 318 of, tye Code eof Crimin- 
al Procedyre are.substantlally- complied with when thes, 
alugptrate states that he i» watisfied that the disputes 


Sep o sentences—Sections 369 


-0n a charge of ab@ucting a child under 


‘the peace ; ift this case, the Magistrate has 


- 
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between the parties was likoly to induce a breach of the 
peace; and records his opinion that the only way of 
bringing these disputes to a satisfactory settlement wgs 
by procé&ding under the Section quoted. 

































Separate sentences @annot be awarded ip ong.case for 
abducting a child in order to taise propertygtron\ 1 per- 
son (Section 869), and theft after prepagitio cause 
death, &c. (Section 382), where th® evide 

latter Section was cancelled, there being no ev 

of any preparation having been made to cause death? drc, 
within the incaning of that Section, e 


Kemp, J.—Fauis case has come before us 
on an application “under Section 404 qf the 
Code of*@timinal Procedure. 


{tis urged that no preliminary proceed- 
ing, such as is required under Section 318 
of the Code of Criminal Procedure, has 
been recorded in the case ;, and that the pro- 
ceedings of the Magistrate are consequently 
illegal, and ought to be quashed. 


We have read the proceedings of the 
Magistrate, and are of opinion that he has 
substantially complied with the require- 
ments of Section 318. He was satisfied 
that the long standing dispute between the 
parties brought about by” that most fruitful 
of causes, a boundary dispute, was likely 
to induce a breach of the peace; and hej| sd under Section 382, å 
recorded that, in his opinion, the only way 
of bringing that dispute to a satisfactory 
seitlement was, by proceeding under the 
above quoted Section. We, therefore, are 
unable to see how the Magistrate’s proceed- 
ings can in any way be said to be illegal 
or irregular. The application to us- to -act 
as a Court of Revision and quash those 
proceedings is therefore rejected, 


A decision of a Divisional Bench, dated 
27th August 1866, published ia Volume 
VI Weekly Reporter, page 6l, Criminal 
Rulings, was quoted during the argument; 
but that case, in our opinion, is not similar 
toethe case before@s. ‘The learned Judges 
in that cage held that the Magistrate had 
not stated why he was satisfied that the 
dispute was likely to produce a breach of 


. . 
Seton-Karr, J—STHERE can be no daù 
of the substantial justice of this con yjae 


revision. 


. The prisoner has been senteficed to seven 
years’ rigorous imprifonment for one offence, 
and to a further period of sever yearg for 


another offence. 
° e 


» 

The first offence found is* that under 
Section 869 Penal Codae. e. kidnapping or 
abducting a child under ten yearg@ old, with 
intent to take property from the person of 


e. theft after pre 
paration made for causing death or hurt, &c. 


Of the offences described in Sections 
364 and 307, viz. kidnapping or abducting 
in order to murder, and “ attempt to mur- 
der,” the prisoner-has beén acquitted. 

e 


I concur with the Sessions Judge in 
thinking that the prisoner ought not to 
mye been acquitted on the fourthfbount ; and 
that the evidence, which the Jury obviously 
credited, was sufficient f bear gout this 
charge also. 


But, as the cage stands, the cénvictions on 
the first anf second counts are substantially 
for gne and the same act; and the prisoner 
ougit not to have had warded, eto hint 
separate punishments for both these counts. 


I would annul the punishment on the 










ope secorfd coun, and leave the sentence to stand 
2 of seven yearg’ rigorous imprisonment on the 
pi e 
e The 30th November 1867, first count. . we 


° 
Macpherson, 
the convictido 


Present: ° 


—I efi thinkitg fiat 
e 
The Hon'ble W. S. Sot8n-Karr and on thg Areg and setond 


. G. Macpherseu, Judges. counts are sulf@tuntially @onvigtions for ene 
AGM PY A 3 and the sa act, and that no separate 
punishment gight to have been awarded on 


a 382 Pehal ode. 
Queen versus Késhee Nath Chungo. 


Commital by the Magistrate, and tried b 
the Officiating Sessions? Judge of Datel 


the latter nt. I may fddthat, in my 
opifion, the conviction under Seotion 382 is 
bad, as there is no evidgnce of any prepara- 
tion made for cqusing death, &c, within *the 
mening of tha? Sectign. The sentence 
under Sectfon 382 yill pe set aside; the 
ten yeas of age, with the intention of dis- | other sentence under Section 369 of seven 
honestly taking the'ornaments {rom his 


yeaty’ figoroug jyuprisonment wiif stand 
person, Se. ; } o | good Poo i ef. 
a 


but the sentences seem to me to Tequiree e 
e 


sh®ws tpat 
the act was one and the say The sentgnce uer thee 


=, 
< 
Y= 
oo 


e. 


Å“ 


such child: the second offence is fh& descrip-* 


'  1867.] Criminal *: 

E ~— Tiho 2nd December 1567. 
4 e e 
( Presqnt: 


Pe” +. m $ 
e S 


, - The Honible F. B. Kemp and F. A: Glover, 


e . 
“Security—Breach of the Peace— Un- 


Judges. . 


supported ‘petitio® — Credible in- 


Ba formation — Section 282 Code of 
® e r : ` 
Criminal Procedure. 
7 ~ 


Reference vhder Section 434 Code of Cri- 
e bd e 
Pinal Procedure, from the Sessions Judge 


of Tigperah. 
e 


.  Chamaro Malo and others 


e 
versus 


ZTA ae Lalla and others. 


® 
° 
A petition unsupported by any complaint or deposi- 
4 l 
tionon solemn affrmation cannot bÊ considered * ere- 


goa information” within Section 282 of the Code of 


. 


Criminal Pfocedure @& which P warrant a Magistrate 
to demand ponte tokeep the ea - 


Clever, J WE think that there was no 

: such credible aN mation \as the lawe re- 
° * quires before the Deputy Magistrate, and 
°° tha?he was nôt justified in calng upon the 







parties to furnist, security uier Section 
282, Code of Chinfasl Procedure. e 


° 
The only ground tor hig, Broceedings ap- 


pears to have been 5 Pagition, in? R it 
was split d@hat the Tipperah E ys 
ple wese@ntimidating the wots 

e . 


ATT. 
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This petition was not backed by. any 
cfmplaint or deposition on solemn affirmation, 
nor even did it go the lengtheof saying that 
thene was any probability of a breach of the 
peace. We do not consider that an un- 
supported petition like this (a petition by the 
way which was declared after a Police en- 
quiry to be false) can be ‘considered credible 
information under the Section of the law 
above quoted ; and we therefore annul the 
Deputy Magistrate’s order and direct him, ` 
ifhe still thinks interference necessary, to 


proceed according to law. 


¢ 


The 2nd December 1867.- 
ı Present: 


The Hon’ble F. B. Kemp and F, A. Glover, 
Judges. 


: % : ° 
Punishment—Escape from lawfal cus= 
e 


tody—Section 224 Penal Code. 
i ` 


Queen versus Dhoonda Bhooya. 


Committed by the ` Assistant Magistrate 
e 
of Raneegunge, and tried by the Sessiens 
° 
Judge of sae tai eat on a charge of 


e 
dacoity, ands esc@ping from atm CUS- oia 


tody. ae 5 
7 po” e ` te 


Arne punishment for sope Trom lawful custody ‘(Sec- 

ton 224) in a case in whichdhat i is one of the offences cf47 

which the prisoner, is sonsota. sane ba s in "addition? es 

tSenf punishment awarded for the substantive offence. p 
a 
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Glover, J.—I sre no reason to interfere 
e 


e 
with these coftictions, The evidence that 


the .prisoner was *one of the dacoits and 


omn ° 


toak a leading part in the attack, appears 


to me sufficient and satisfactory.’ 


Bat I observe that for the second offence 
of which the prisoner has been found guilty on 


his own confession, viz. escaping from lawful 


custody under Section 224 Penal Code, the 


Sessions Judge has awarded no legal punish- 


ment,’ 


The explanation to Section 224 provides 
as pointed out by Mr. Justice Jackson in his 
review of the Bancoorah Criminal Statements, 
that the punishment for escape from lawful 


custody must be “in addition’ to any 


punishment awarded for the substantive 


offnce. e 5 
e 


The Sessions Judge has recorded a sen- 


tence of two years’ rigorous imprisonment for 


e wa + 


x. è 8 e 
oe °’, \ . 









e 
the “escape,” but has mede it, yA e calls, 


. . e =: bd 
“ conterminous” with the senfence pf ten , 
-Nan 


e 
years’ transportation for the dagoity, 80 that 
e 


if the prisoner hadebeen doquitted on seat 


e . 
on the- charge of dacoity, he must haves 
. e i 


been’ released at once, nawithstanding 
. e 
’ recorded against 


e 
the sentence for ‘‘ escape’ 


him. 
im : 
kd 


It has been ruled by fis ot on more, 


than one occasion that contemporaneous, 
e 


sentences are not legal; and I would, the 
fore, under Section 404 of the Code of Sriminu- 


al Procedure, amend the Sessions Judge’s 


» 
order, and direct that the sentence of- 


two years’ rigorous imprisongfnt under 
pia : 


“Section 224 Penal Code be in addition to 


the punishment awarded for the dacoity 


$ e 
and commence after the expiry of that 


sentdnce. Ta ° 
e 
e e 
Kemp, J.—I concur. 
e e 
; a a 
e e 
e * e e ee 
? e e° e, 
P 
z a 
e 
e 
es ee E 
e e e 
6 Ld 
e 
~ t @- o e 
to . © @ : e & 
Se ° 2 e 


e K eH . Š i, t -> ù oe . m l £ p 3 
x shes se Bak be e Sie et, OG a ee 
ae RN gt Aia ht R Gare PA AAN Ya H , a : i 
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F ~ é 


ta 2 et 





i “Phe 13th Decembei-1867. 5s ‘a 
r. ‘ 9 on 4 vir i - @ & 


“servant, and as sugh charged’ with” the pre- " 
hae Praag eT a S nae wi ieh ko knew ortadleged 1 ' 
a ee oN vain cine ie pment manner : pw or ved '! 
The eee tee T Soton are fad | to be ncorrect, ‘intending thereby to cause, , 
AG Macplierson, PUA OF e.. +, or'kniowing it to be likely that &e might . 
Sepvign 211. Indian Penal Code—Sec-| thereby cause injury to Tiluck, Singh. ` el 
tions 152 and 379 Code of Criminal : j? ` š 
, , Procedune— resumption ‘of inno- 
nte—Evidence-+ Summing ep. | 
ca agen versus Nobokisto Ghose, ' 
° ae Sy aot: IN 
Com®mitted by the Magistrates jand tried by 
the Sessions Judge, of Patna, owa charge 
- of instituting t false cfiminal. charge 
‘with intent to injure, Gs 7” 
‘ I 


(a 


























i 


BEJ Sa A 4 \ 
_: He was acquitted on’ thé fifst charge, but. * 
convicted, on the second, and. third, anti ` sen- e 
tehced to a year’s rigorous imprisonment and è ' 
‘to fine.. - a 
A m er ee # in N 
He appeals to this Court, and’ the points 
tuken’ by his Counsel arb substantially 
"| that Section 211 of the Penal Code, cannot ` 
e ide Seotion 211, Indian Penal Code “instituti | ee split up abit, has been, so, as to treat 
a \ Under Section an Penal Code “instituting a | c: wath gs Wee Aas pais Se 
Criminal proceeding,” inay be treated as an offence in j; falsely charging’ , 2 person, as a distinct, D 
itselfe apart fam, “falsely charging” a persón with | offence from ‘‘instituting á criminal proceéd-. 
having committed amoffence. ; =} | 2 Yoa ing,” &c. ; that a Police Officer acting, as the 
Where a person is rich were eI bear tar prisoner did, under orders: of his ‘superior - 
, proceeding with infent -to` cause injury; ‘knowing that į- aetna k. z ma 
there was no Just og lawful ground Yor such’ proceeding, officer, cannot, legally be PE secuted: under ‘ 
it is for the, prosecution to make. out @)\distinct case’ Section/ 211';, that the prisoner did not ` á 
against hinf; nogfof the prissner in the first instancê to | « insti ute” the proceeding ‘which are ~ 3 
shovggltnt he had jut or lawful grounds. “ institute? the proceedings which. are “the 
a R s Mesh ıı > _ [subjèct of this'prosecution ; that-the Judge 
e deposition of a witness in a former case. is not j <: direct a’ thy Jury i - high! 
-evidence in a subsequent case ‘in which he is examined, - misairected the ury im a manner. highly 
except when fat in to contradict him. © >77: 7, prèjudicial to the prisoner's. that there was ~ 
„Where certain portions of d Police‘Officer’s: diary are | RO evidence ‘that the prisoner knew that 
used as evidence against him, Section 164 of the Code | there was no just ot lawful’ ground for the’ 
of Criminal Procedure dues' not, bar „the admission of |- di hi h he i veas d: th thére ` 
\ other portions of the diaty, as explaining the portions , proceedings which ne instituted ; that there 
go used. a ot Pay, Sh ' . | was no evidénce that the ‘prisoner framed) . 
< © Where facts are as consistent witha prisoner's ‘inno- | the entry referred to in the third count in `` 
, cence as with his lt, innocence- must be -presumed :_| g manner which he knew to` be ‘incorrect, 
H g with the intent, or knowledge required l 
e) 


and criminal intent}r knowledge is not necessarily impytr: 
able to every man | ho acts contrary to the- provisions f x = 
of the law. `, Paty Ss E ‘constitute an offence under Section 167. 
5 Fg Shine D E Ses a “ 
I think there was nothing, wrong in' charg- 
ing ‘the -prisoner as he has, been ` charged 


D A aag K : = ` E a 
A Judge should dot discus pointS-of law in summing 
in. the Ist and 2nd. counts, For it. ap- 
‘pears to me to be- clear’ that under Section 


. up to the Jury, ®d he should:avoid all extraneous and 
unnecessary argitment, merely summing up the evidence, - 
‘911, “instituting a criminf¥. proceeding,” e r, 
„may be treated hs an offence in itself, apart’ 


and shewig haw. the law applies.to it 
È 
3 la ; : f 
“following charges: js.’ [from “ falsely-charging’’-a person with having 
committed an, offence. BORE Ae 
m yh v 


wee 
oo 


, 
aoe r 


‘ 


° : of 
, Macpherson, J,—Tae prisoner Nobokisto. 
Ghose was tried‘ before “Mr. Ainslie, thé 
Sessions Judge of Patna, upon the thra- 

First —Under Section 211 of the Indian. E ` Sa 
Penal Code that he, on or ‘about the 54h] T'think also that; supposing the case'for the 
June 1867, -instituted ‘or caused t8 be in- prosecution to be ‘proved, the * priswher would ` 

_. stituted, against pue Tiluck Singh, a false'|(be legally responsible for,what he“did, notè i 
~ charge%f an offénceypunishae with’ trans- | withstanding that he was a Police Officer, ‘and ` 
portation ‘for life, wil inteni t&\causeinjury | id one sense instituted, the proceedings \by )_ ° 
-$0 ghe said Tiluck Singh knowiks shatghere | order of his superigr officer ; for the case ‘fore roe 
. owas RO just or, avy bul ground\ for, such the prosecution practically is that the prisoner, . < 


charge; x. my Nee j | in bad faith and knowgfs that he had no just. 
or lawful grounds fW#ivistituting the proggd- . 








_ | Sécond.—Under the same Sectio¥, that, hé, - 
_onor dbout the #h June 1867, insXjuted or 
caused to.be ifstituted.a criminal proceed, 
ing* agdinst « Tiluck. Singh, ‘with intent to 
cause injury to_Tiluck: ‘Sing, mowing that 

. there was no júst or lawful ground for such, 


' proceeding 5 and è `e, o 


ings, led hig.superi@r offiter tol believar@iidtme’ Pe 
had just ‘and lawful ‘groungs, and so induced: 
the lațter to direct’ the institutiqn ‘of thé- ` 
þrocgedibgs.e = ew, 0 ee 

ee 2 o e A -h 4 KAS oi 
: Farther, T think thers ig no doubt that the fe 
ee „=> | prisoner did’ “ institute’? these prockedings. © 
acer ab dyn Jane 186 167, that’ hq, . On; Of course he “acted on‘ the infermation ofe.. > 
e “abi i D Lekha di F l 
SAE apni Ẹ öjh J une 1867, note a 7 papo, Teie poirian did not! charge any ongs" 4, 


ee v Poly. Prego. 33 a 
` a) , . a B ads en 2 sist ` : Lote 


t 
- a T 2 : j JX g 


` 
t 


J 


‘ 


. -> had nothing whatever. to (do. 


FN 


|- Tilk Singh, 0, 
. e, p 


’ 
+ 


A 
` 
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r 


‘direction. < 
s ay 


object of the Judge to keép from..them ag far 


-as the Judge should not have ‘put an 


2 > 24 a 4 
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whereas thé prisonet „did, (by signing the 
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i git 

As to the charge go far as it deals with the a 


charge sheet), and’ was-in fact the sole’mover | case®6n its m@rits, I think theré has Aso beeg 2 


in the- matter. of mak 


T ` 


ing-the charge against 
` ~'e : 
t; i : - _ y 
. The important and difficult questions ‘in 
this appeal'arg those as to evidence and mis-‘ 
\ ey i 


aon eee ane 
e. The Judge's charge to. the. Jury, is’ óf 


extraordinary ‘length, and discusses many 
questions with which the Jury had nothing 
to do, and which it ought to haye been the. 


asit was possible. The fist part of the, charge 


argues atid disposes. of, certain legal objec- | 


tions which had been raised by. the prisoner’s , 
Counsel! With .these/ objections, the Jury 
All i that 
-the Judge had ‘a ‘right, to’ do; was “simply: 













os ea r : Riyo hh aR ts 
Amisdirection, and that therebwas 70 evidences 
seit fer the 2nd + 


to support a conviction 6 

or 8rd count, —for ʻas the a trian hifs been 
found not guilty on the first. county, shall 
look at the.case exclusively with reference 
to the second .and* third, I think thera ig 
much fhat is béth correct and acutedy 


oe 


of the'vemagks made by the Jugge™ hig”, 


summing up, But the.: misdirection’: iseen- 
eral and pervades the:whole ‘charge, reselt- 


had or had not to he přoved, and- of wif 
Was, or wag- not proved... `- , Het 
' 'Thecase for the “proseguvidh _ i i 
this, | One Lekha Dosa l, a; glacoit, and 
-poisoner,.having. b&n -convidted, aud ‘sen, 


a 


ing from a total- miscowception,or: losing ` 
sight on the part of ‘the Judge? of what ` 
t + 


| æ 


8 soriy \ 


„to state how the law stood, and: to “'sum | tenced (by the Bhaugulpose, Court) to a ~ 


up the evidence on, both ysides.” That 
pane >» / Pain eee Re 
portion of the Judge’s, charge ‘which extends 
from: the. Keginning .down tọ the words. 
“ Häving disposed of these points ot Iaw, I 
have now to take the case on its merits,” 
ought never to have been’ put to,the Jury as. 


‘long-period of imprisonment, . made, certain 
confessions, the regultsof “which w 


-he receiyed a conditional pardon: and was 


-madè “over to the Detective ‘Rolice "aş. an 
` pees 1 . | ee eae £ Es PT E 
„approver. The prisoner’ yis mn Assistant 


Inspector of the Detective’ Police, of which 


that - 


parț of the Summing up.; and were there no | Mr. Reily is theshead. Mr. Reily, having / 


other fault tobe found with the Judge’scharge, 
Ishould say (considering: the ature. of. the 
discussion-and of the Judge’s remarks inthe 
„course of it) that`this would, amòùnt to! a 


substantial misdirection vitiating the trif® | ation given by Lekha Dosadg The prisoner ` 


There is much in this part of the .chatge 
which was grently- calculated to prejudice ‘the 
Jury unfavorably against the prisoner ; ‘and 
8 the Ji f any” pors: 
tion of it beforg a Jury, I think this amounts - 


vi d . : . ‘ e: . 
-2 to a substantial misdirection. IË is all ‘im- 


portans that’ Judges ‘in charging Juries, 
4 oy ' We x 
should avoid'nll extraneoùs and unnecessary 


discussion and argument; and 'shóuld confine 


, themselves, as directed by Section-379.of the 


Code of gy'iminal Procedure, to n, mere!sum- 


ming upef the evidence on, both sides, ‘shewing, 
` a) ~? $ 
: -® 


rate a tebe 
-how the law applies to it.. a 
. KA ` -£ 

“: eae gin 

e Discussion and argument, however care- 
ful gud learned, as, to what -thg law ‘is, in- 
variably tend to conf 
And’ considering’ that the present case, . 


a Pia of three days wag allowed .to.elapsd 


< between the close of the prisoner’s defénce 


and the Judge’s*summing up. (the ‘Judge 
having,gadjourned the. Court -fgom Saturday. 
till the following Wegnesday, in ordeg to 
prepare -his sum 


YED 
more ‘fecgssary tlt the . evidence oniboth 


"7 sidew Should be carefully sifted and.: put, 
distinctly before the Jury; ' ee " oe 
e -i go ee, RS 


as AG 








| @eceased son 


and mislead a Jury. | 


L 


himself had interviews with Lekhn, Dosad 
-nt Patna, returned-to Calcutta leaving ‘the 


‘prisoner at Patha, for the express) purpose 


of prosecuting inqniries base on the inform- 
then, on information given him, ashe says 


Singh, where certain” thalees: .v 
which Lekhg-said had „been taken from , one 


Tokhum Roy, who .had been.robbed by; liim - 


and other-dagoits some time previously. , 


.€okhun Roy was produced: frm’ his- Jouse ' 


in Zillah Sarun and ideatified the thalees: 
he stated that®when robbed? jhe was on his 
way. ta his house in Sarun from Midnanore ; 


pore, where they had-been delivered” to him 
by, the Rolice 







oghun, yho had himgelf, been a 
he .prisgner reported these facts 


constable, 
or offic€r Mr®Reily, who wa? iv? 


to hi8 sup 
Calcutta, L 
-es;sliouldgbe sent for from Midnapore to 
identifygthe thalees. dir. Reily said that it 
gould Ave exponse if thethalees , were’ sent 
down to him in Caléutta, Where he would 
find out.whether tife: Midnapore people real- 
ly could id&isify them’ or not., This was 


About-the lst of Fune? Mr. Reily returged the 
thalges do the prisoner, sending Ap certain 
wip 


5. 


Ni a 
e 


* 


dnd. thet the had got the ¢halees- at-Midna- ~ 


by Lekha, searched the house of ond Tiluek a 
were „found © 


77 


Aup;) vit was allt- fie | Pa thegnd of March? or beginning of” April. 


part. of tle? propertes of his , 


esses fPon? Midaapore;: and recting the ° 
. > o yp _"’e mye Ns 


+ 


d asked that ihe @ecessaryWitness-* + 


or : o ‘Se Ge ees ee a E a 
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r X : wa 
e * 3 nah, ‘ Š P s a 1 $ 
"na (a) with įntent to cause, injury to 
was -Tiluck Singh? ENB 
-t (B) instituted or caused to be’ instic, . 
tuted a criminal proceeding aginst: 

- Tiluck Singh, ` < e 4 
- (c) ` knowing that there was no just 
! -eor lawful ground for such pro-- 

ceeding. ` mar 


“prisoner to proceed at once against’ Tiluck 
. Bingh. *He did so, and the case in the opini- | 
ton of. the Mag Strate broke down, and.;'Tix.|! -+ 
luck Singh way fischagged. The search of 
Tiluwck’ Singh’s hóuse wag made by: the pri- 
sonér ‘qn the 16th Marche - On.that day the 
prisoner reported to the. Magistrate that he 
. had arrested Tiluak Singh on another charge a 
»`(ọnbtof myrdes), and t alge stated in his |“ : ; : 
. opat  tleat he hind ‘searched his house and | The last of these three points, the guilty * ~ 
fauntl certain stolen property, but he did | knowledge, is the most difficult to prove, but és 
not give the detaifs of the stolen*property -that it should be proved substantively by the, 
said to be, found. © Tiluck Singh.was charg- | prosecution is absolutety -eSsential. The 
ed befor the Magistrate ò Patna with be- prisoner’ being put on his trial as for a cri- ; 
in coucerned in the murder of one Heer- minal offence, it is for the prosecution to 
mun, buf he was discharged by the Magis- make out a distinct casa against -him, not 
trate®on the #thof April. As he was leaving for the prisonar-in the first instance to justi- 
Court, Tiluck waf stopped by the order of | fy himself and show that he had “just and ' 
_ the prisoner, and was-tnade to give bail to ‘lawful grounds.” What has the Crown prov? 
` appear when reguired, to answer any charge ed, looking- at the evidence for the prose- 
that might be made against him fory being | cution apart from that for the defence ? 
in pgsagssion 8f stolen property „(that is to |The Judge, although he told the Jury that 
say@n connection with the thalees). Mr. | the guilty knowledge must be proved, prac- 
Worsley, the ‘Magistrate, who had just | tically himself wholly lost sight of the ques- 
discharged Miluck,,saw him stopped by the-|tion ; he never seems to have stopped for a 
prisoner’s orders, and enquired into the réa- moment to enquire what the case made by. 
gon, when the prisonet explained what he the prosecution. against the prisoner really 
was doing. At that time (ċ.`e. the begin- > smmounted to; much less did he attempt to. 
ning of April)e certain other persons (Imrit | show the Jury what it was. The case for 
and Dharee) had been charged before the ‘the Crown, as laid before the Court, in truth 
Magistrate of Warun with committing the | proved nothing whatever as to the prisoner’s. 
robbery on Tokhun Roy, in the course of | kgowledge, or, otherwise, that: there were 
which the ¢halees found in Tiluck Singh’s | no just or lawful- grounds for the proceed- 
house were suid to Mave been carried.off. | ings : and had the trial béen properly con- 
On the 8th of April the prisoner, in writing ` ‘ducted, the -Jadge, on-the close of the case/ 
to the Magistrate of Sarun, mentioned that for the Crown, would have directed the Jury 
he had a charge%of receiving agfinst Tiluck | that there was no evidence to support con- 
' Singh, and'that he would send him for trial | viction, and that they must qeturm a ver-, , 
as sgon us he had ‘sufficient evidence. The dict of not guilty, without calling upon the. 
prisoners Infrit andgDharee. were discharged | prisoner to enter upon his defence. ©- f 
at Chupra on be Ist June, On tlie 2nd ee Sete oa a ge : 
‘June’ the Midnapore v itóensis arrived with i witnesses for the Crown tee Mr. 
the thalees and Mr., Reil is direction Vorsley, Mr.,.Reily, Issuree -Pershad, Tiluck 
å kd y’s direcfion te | Singh, and Enayet H n, of whom Ima 
: . f : gh, á yet Hossein,, 0 y 
proceeds whereupon cn the ere. Tiluck-was | a1most say: that no one, proves any? ing that 
ranton and onsthe 4th a charge was-made fig material against the prisoner. aru gee 


* against fm in Courty the ‘prisoner;—bag A 
ingthe Couft of the Magistrate o? Patna, and | . Thente prosecution put in amass of pa- 
noteig the Court ofethe Magistrate of Sarun. |, pers, consisting chiefly of ‘the records in va- o 
~ The peisoner’s Gary. tontains aq entry of | rious cases.more ‘or less connected with Tiluck 
Tiluck Singh’é arrest on the 4th of une, but Singh, or the gang a es to which Lekha’ - 
contains no.’ notice f what occurred as to belonged.- These recoMisyalthough I find thew =, 
his giving bail omApril 4th. .: > p ‘| lying before me ag Hrt of the xnibitegetee : 
i the present case, are said by the Sessions Judge- 
not to have been admitted, except so fyr as 
they go-to prove certain, matters onlys, But 
he Court-in sij : ~  @ they’should not have been almitted as they 
E . þpport aa oa ean e TA been.. They were. bipher admissible. or 
. Whft had tg be proved was that, the pri- | inadmissible.’ Jf they were not agmiissible,. 
e sonerj-* = Le.. `° $ ;*| they should have been excluded ealtogether,, 
. “ @ ee. . ` my po. Pe iors 
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, These are the general facts which the 
prosecugion proposed’ to *prove. T shall now 
enquire what was the -evideg® put before 
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The J udge gays of the ‘repord ‘in sthe case | - 


against Tiluck Singh for receiving (Section 
412), that it was. “read; excluding, judg: 
magn? anddepositions:: admitted -so Par’ as 


_ +, proof of “he acts nandu proceedings of the 


Court are concerned, and depositions admitted 
' of witnesses now.examined. in this Court.” 
‘What +is supposed ‘to -bé the: meaning’ of 
“reading,” and admitting after this fashion, 
I do not understand. The acts and proceed- 
ings of the Courts which'-it was necessary 
to ‘prove; should have -béen: proved-in the 
regular manner : that is to say,-such particu- 


lar documents as were'necessary to'that.end,! 
aud bs were’ admissible,: should “have been: 


putin. ‘The depositions of witnesses exa- 
mined in thé other cases, who were alsoexa- 
mined~in this case, are-not ‘evidence, ecept 
when at the trial ‘in: this: casa“ the witness 


“was expressly examined as to his former dd=. 


position, and it was put in‘to contradict him. 


servation would perhaps come-in.more regu 
larly i in dealing with -the -third’.count) on 
the exclusion by the Judge-‘of , certain. ex- 
tracts from, the prisoner’s diary, which.. were: 
tendered withia view.,of.' explaining..certain. 
other extracts which:were admitted as: evi- 
dence against him: It is quite true that, by, 
Section’ 154.of the Criminal Procedure Code, 
a: Police: Officer’s “ diary, shall .not. ber, evi~ 


+ 


it dencecofithe facts. stated ` therein, éxceft | 


- “against the Police :Officer’ who made. it.” 
But'the present was not a.casec in’. which, it 
was wished: to: use the’ diary, against\-any 

_ third i person: Certain ` portions. of the - di-, 
e 21y were put P as evidence against. the. pri- 
soner, and he had a. perfect right, to place 
beforethe Jury- any 'other portions. which. 
explained those which were admitted. The 


diary assa whole (so far’ as it bore on the: 


matters at issue) ought to liave gone‘ to: the 
Jury, ore ought not to, have been placed 
‘before them at all, The whole diary might 
properly be used against’ the prisoner » but 
not mere: extracts..or. garbled portions of 


eit.: š 


The prosecution.has‘been conducted” in’ al 


very, extraordiivry wag‘altogether. - ekha; 


the person. on whose “iaformation the pri-| * 


. soner afleged he acted, and on whdse inforni: 
ation indeéd it Was:known that’ the “prisoner 
said he acted, was not calléd by the prosecu- 
tion, hor was “Tokifun’ Roy, nor- were the 
Midnapore witnésseg,—no body.in faets*who 
could haye shewneally wliat the: prisoner’s 

“groyads 8rsupposed’ grounds * for proceeding 
were. ete ria 

$ . 


e SS a Me 


. And here-I may remark (although the.ob-. 


ry 1 
e.. aa 
ie a e'i s e °. l 
































is mést-improper. It was the djstinét duty. 
‘of the Crown, in contmon: ordiua 
.to thé prisoner, to hava put ifto the , witness, 
box every. one. of: the-persong on. mhosé testi- 


ing up'the-case. Whit: these persons. said, 


came:on to ‘ke heard, in. no degyse skgws,” 
grounds for ‘sending the fase up. 
tion:'is not: to: whom thee¢hq@lees ‘iñ .truth.\ 


Mr. Worsley; the question:is what the wits. 
and: whàt he, at*the time.: he gimptituted®. thé, 


and could prove.. Is may very.wefl.be: (and, 
indeed. probably. is the: case whether. he. wasn 
acting bona fide or mala fide,) that: no. one: 
was more-surprized than: the frisoner, Him-. 
self when his- witnesses declined before- Wr.. 
Worsley to speak positively» to athe thalees,: 
It ‘seems toime that, if:the prison&r. had been, 


certain ofthis instruments; and. would not: 
have-gone- into Court- with witnesses: wha, 
were to.break down at the gery, threshold. ; 
As it is} the: prosecution left :the: cases with.. 
out‘a serap’of:what.is-even: gipposed , to . be, 
direct. evidence as to, the:prigoner’s grounds, . 
except’so fanas thergrounds may be, gather- 
ed from:the prisoper’®. written : defence. be». | 


general confessiomin February'1867;(Exhibit, 
12-admitted by the prisoner®.Counsel),—andy 
„pan: be-construed against: the prisoner) that, 
Pohe Dosad in: the prisgner’s :pResence. told,’ 
him. (Mr. Worgley): that heehad told, the, 
prisoner that he. had, given thalees of this.’ 
kind (i. €: I: presume, thalees, likéethe;ones, - 
produced. in: Court) to Tiluck Singh. The. , 
real case: for: the . prosecytgon is rested, not 
@miany. direct evidencegbution a uufhber of, ° 
“facta which fre reliedjon. as susptciobs, byt, 
not one of which ip Msel§ is less consistent 
with ‘the 
guilt. k ‘ 
It is sgid that’ the prgfoner, before arrest: 
ing Til@ck Singh on the- harge of receiv- 
mg: stolen goods, charged.*him with the 
murder: of ‘one, Hetramun,.upon the, ‘same, 
evidence. -ujfg which. he. had. previously. 
‘been. charged: (not: by*the: prisaner. however); 
‘unsuccessfully wèh céncealing the body of 
'Heeramgan:, But the-charge of musder, was 
i noj fnade o2 efactly the same ey 
- e : s i 


idefice as: > 


a 


Such a-mode ‘of: conducting: a ; prosecution y i 


fairness d 


| mony‘the prisoner rvowedly ‘relied in,-send- ./ 


before {Mr. Worsley, when. the, charges; , 
ngainst Tiluck?Singh, unders Section: 442; +, 


tliat the prisoner. had: not. just ‘aad. lawfu)‘ Bs 
The gués-. ' 


belonged, or whas the, witnesses.,safd:, before, , 
nesses ‘had previously said: to the'prisoners, 7 


proceedings,:had reason to lieve they knew, | 


racting. mala fide, he would have been more, ° 
i 


4? 


from Mrr:. Worsley’s: evidence: (if. indeed, if: — 


| one inflocenge than with his, < 


! 
} 


oa 


r 


fore the: Magistrate,—fom ı Lekha Dosad’s: ` > 







o~ ‘Was not madeebefor 


Re ee ae aoe 
. 1867), 


a me 
. Criminal. 


LJ 3 Wes 


| Tthink-it'is'no:evigen 





` that on which the ch'atge ‘of ‘concealing ‘the 
; į body: rested’ and’ they offence écharged *was 


substantially’ diferènt.“ “I“do ‘not 'see- what | desire’ to? have* the matter brought/before _ 


“connection theiargédfor’ murder’ has” with 


` THE ‘WHEKLY' REPORTER. , 


‘the Subsequent charge'for' receiving. “When | 


Tiltck Singh’ was sent up on’ the’ charge of 
‘mutder, tld prisgner mentioned iw the ‘chal- 
N an Whjch accompanied, liim'‘to* the' Magis- 

o` trató that stolen. property ha€- been found in 
«his douse p go that: the suggestion: that-the 

chatge of receiviig was:got up when the 

e’ charge lof --murder®- failed, -falla to «the 
ground. | 5 ° , 4 

¿Then it'is said that Lekh®?in: his general 

« gonfession (of ‘February’ 1867)'did not'say 

anything about 'Tilwek ‘Sigh ‘havisg, 

‘received ‘the st6lgn property. “This*mity be 
_ “Bo, avd -ig matter ‘of comment “when ‘the 
value of! Lekha’s eviden&e’ comes'to -bé"'en- 
‘quired into, ‘Ieis, however} bit slight’ evi- 
‘denge at best ghat-iiis: subsequent statement 


wag uMrue, and*would in no: degree-have 


justified the prisoner in! not acting: on the 
‘subsequent gstatement. ift he believed it on 
the whole t ‘be true. The-silence- of the 
confession of February ʻis' no: evidence that 
the prisoner knew he had no just or lawful 
ground for instituting the proceeding : and it 
„was no possibl reason’ why the prisoner 
should necessarily ave ‘doubted the fruth 
of Lekha’s subsequent ` sintements... 

‘But wherens the-prisoner held Tiluck Sing 
to bai] on April 4th; he-did not enter the fact 
of his arrestta his diary: until! June 4th. 
‘This: may or: may not bean irregularity. 
But what evidenee is it on one-way or other, 
aé té-whether the prisoner on the 4th &f April 
or 4th of Jyne, or,on both these dates, be- 
liev&d ‘thatethe man. had received stolen/prd 
perty, or thahe the prisoner possessed evi- 
dence to prove it? It is uof even as if there 
had been any’ concealméat in ‘what was'doye 
‘by’ the prisanér”6n the-4th' of Aprit-;/ what 


‘he did was: dove ginder ‘the eyes of -the ‘Ma-. 


| *epibtraté,® who-askédqwhat he was doing, and 

‘on beieg told, måde no objection ` to it what- 
&¥er, Furthermore; 
~ oof Apgil, he announced to the Magistrate 
of Sarun that ‘he had held Tilusk Singh to 


` 


bail and. would send him up when ‘tlie ‘neces- ; 


. n mt i Rit’; and because ` ypder 
sary evidence agrivêd, Cee Rey : psueh circumstance, innbdcence mustebo ws. 
‘ E . 3 r T SE T E E 4 are ze op A $ e ` 

` “Again,, whéreas ‘the priñcipals ‘Innit and sumed. i- ° eg 


‘Dhareg‘were chargedbelBré the Magistrate of 
Chupra as ‘pridvipals'in' the rqb@ery’in which 


“the thalees (which Tilutk was chargéeqwitlire: : 
-éeivigg) were stolen, tle churgé agaiùst Tiluck | up of the Judge was 


a 
1 


<9 cthils-fact'is rélied*upon ‘as shewimg bad Ygish. 
- . i >. .8 a E 
ye i ‘@ 


. i 1 
‘ 
e 
-9 J . p? | 


ia the letter of’ the 8th. 


é the sanie! Magisgrate, and. 
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‘sort. ` It may 'possibby ‘be: evidente >of a 


‘anothe ‘Magistrate ;‘but'when-a personebas 
iți right to'select oné or otherof!:twe Courts, 
his* sélectinig “the” one, in préference'to the 
“éther,' ‘is no evidence’ of mala fides. ` More- 


over, in the present instance; there were, vari- ` 


‘ous'very ‘good’ reasons, ‘(one of them given’ 
by Tiluck Singh himself) why ‘the case 
should be instituted’. at: Patna; and'-not at 
Sarun,’ I may, add that I doubt much: whe- 


ther, by reason of the letter of the 8th April, , 


it can. be correctly said- that’ the proceeds 
ings were on that day instituted ‘at Sarun. 
““Phat’ the prisoner ‘should not have 


‘brought’ tothe’ noticé of Mr. Worsley that, ° 


‘the. principals..Imrit and -Dharee. had just 
-been acquitted -at .Chupra,--was- no doubt- 
‘wrong. The prisoner muy perhaps. have been 
unduly anxious to secure a.'ecommitment. 
But this is no evidence that he knew he 
‘had not just or lawful grounds for instituting 
the proceedings. “So, ‘as’ to: the' defects” in 
‘the reports’ made by’ the ` prisoner” to’-Mr. 


‘Reily, of which defects I‘ mist ‘add that IT, 


‘do not concur witli the Judge ii the opinion 
‘that they ‘materially’ affected: the‘ sanction 
‘given by Mr. Reily'-to!-instituting ‘the pro- 
‘ceedings, éxcept, possibly,’so far as' regards 
any question ‘as to ‘instituting! the «sarne ‘in 


f Ratna rather'than instituting ‘them: in‘Sa- - 


Yin. - 

- ` Irregularities and an undue 
part of a Police’ Officer ‘are’ highly blame- 
worthy. - But it by' no “means follows, ‘and 


y ` 


cannot legitimately be inferrad, that he has. 
no just grounds for proceeding, merely’ bë- | 


cause he is.guilty of irregularities- er ‘dis, 
plays undue zeal. a on 
It is argued that, from all-the various sug- 
picious facts to which I have referred, the 
Jury might properly be directed sebat -they 
were at liberty, to infer-the guilty kifowledge 


| reqmired to justify a ‘conviction under. Seq- 


tion 2lle I think they- could not, properly 
-be so directed, beqause,: as, I have. alreadye 
said, there'is not-any one of ‘those facts éhat 
is not as consistent with the prisoner’s inno- 
cence, as:with his.¢ 


I ‘shink* moreover: ‘that, ! “even > supposing 
ithére was: sdme “evidesice’ which: m¥eht “be 
leffito'the Jury on thid,cownt, the: summing 

dipctive ‘and, wrone, 
in'that it did not' point out to’ ‘the Jery “the 
A óf the ĉase as’ pre- 
Gs EA g ad pt ‘6 


Ol 


ee of. anything. ofthe | 


* zeal’ on ‘thé ; 


` 
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ter was done most openly, as we- have seen ‘3 
he®n the Sth wrote of it to the Saritn Magis: 
trate, and on the 4th he, at the moment of th 

arrest, explained his peason*fpr-making, it’ to 


‘sented to them by-the prosecution,—-the fact: 
fi ofits being based selely*on a series of sus- 
‘picions,—and the fact that, sò many.of: the 
Deoa ‘Wignesses who ought to have beep called’ 
' Were net called, If_there was any -case. at-/ Mr. Worsley. Mr. - orsley -says, “I asked 
~ all for the Jury (which, as “I have ‘already,|, why he had arrested him. , He replied that 
- -Said, I think, there was not)’ that case was | there was a case or cases against him for the 
` -not fairly presented to, them. without ,their:| possession of stalen Topegty. - erly, 
` attention being most particularly called. tol) Mr, Worsléy himself was the very ,Migia.e 
°  thése points. ben eae ats trate before whom the prisquet breught~ 
.,'~ Inthe’ third countthe prisoner-is charged, | on ‘his case upon the 4th of June. Wit 
` for that he, =s > - ; possible injury did ensue, or was likely “to 
“og slic servant, charged with | have -ensued; to` Tiluck Singh, from the ' 
aetna bi a te report not havéng been “made. on the 4th of 
Å e i April ? None whatever, upon thẹ, evidencé. 
And as the not making the report i8- not per 
se an offence,—not unless the għiliy infent of 
knowledge is established, there, is* no evi- 
dence:upon which she verdict of the Jury 
upon the third count’ can bessupported, 


TheJury oughtto have been @irected thatthe - 
evidence would not support a. convi@tiqn on 
the third count. They were not so directed, ri 
and in my opinion the verdict gught to be 
set aside, and a verdict of not Guilty ought 
to be entered on that, as also òn the second 
count. ' a oa S g 

I form this opinion withoyt looking at the 
evidence for the defence; butit is right’ to 
add thut-the evidence-for thedefence. satisfies 
me that, whatever may bé the irregularities 
of which the prisoner was® guilty, he. had 
ample grounds for instituting’ the proceedings . | 
against Tiluck Singh, and leafing it tó the 
Magistrate to dispose of the charge upon such ~ 
-evidence as®was available, è aes 

The “sentence passed upon the prisoner 
| aust be set’ aside, and he must instantly be 
‘released.’ The fine impesed, iffit has been 


paid, must be refunded to hit, 

Seton-Karr, J.—I hold with my brother 
Macphersof that there has been a general 
misdirection in this important case: and 
-that the prisonér has begneitlegally éenvicted, 
And I concur generally in the remarke which 
he has, made on ghe -trial of Noboki&to 
Ghote, . eye oS 


r: : . e . 

There was an attempt made before, us by © 
‘Mr. Read, who ably dgfended the prisoner; ` 
both atgfhe Sessions and ifappeal, to make 
out that the prisoner/should *not have been 
put om his trial at all, and that he was simply 
carrygg owt, the orders of his Superior 
~officeds, and “as such #hat he was not crimin- ~ 
ally responsible. Now, Tecan conceive many. 
‘inteng tosinjure Tiluck Singh, or know that cases ig which such a plég might ke success- 
he was likely to injure him. The whole mat- | “fully urgedgin bat of an action, and “indeed, e° 
j ; Po Baie + ‘ . e-e ore ` poet as f 7 
eon w E T mooo 


I e 
agi f . e a'a a 





























N 


7 ` » (B) framed that documént ina man- 
i, : . ner which he knew to-be incorrect, 


(e) intending ‘thereby ‘to_cause, or 

knowing ,it to be likely ‘that he 

+ might thereby cause, injury to 
\ Tiluck Singh. wom SI 3 


Ve \ Ishall take it for granted that the pri- 
 _ soner ought to have reported his arrest of 
- Tiluck Singh ou the 4th of-April to the 
Magistrate : that he did not so-report it: ang’ 
that he was wrong in entering the arrest of 

. ` Tiluck Singh as an arrest of the 4th of June, |- 
‘instead, of- the 4th of April.. Whether.<he 
‘knew he „was doing wrong, is-a more difficult. 
question. . The prisoner says he did’ not 
know he.was doing ahy thing wrong, agd 
that he did- not look upon the taking bail on 

the 4th of April as an arrest. Has the. 
Crown proved substantively that hehad a 

' guilty knowledge ? The'Sessions Jndge says, 
‘every man must be presumed to know the, 

‘e law. So he wast, in a certain senso. > But it- 

- does not follow ‘that -a criminal” inteat or 

7 _ ‘knowl@dge is necegsarily to be, imputed to 
4 every man who acts contrary to-the provi- 
-sions of the law. It appeafs to me thats the 
natural, if not necessary, inference to draw 

` from thé prisoner’s conduct is that he did 
not know that there was. anything wrong 

‘an his- omission. For ón the 8th of“ oril 
“(only four days after the arrest and holding 

° to bail of the 4th of Apšil) he wrote to the 
-Magistrate of Sarun that he had‘ Tiluck 

- Singh on bail, ang was ogy waiting for certain 

e Wigmesses to send th® man up before the , 
i Gata This fact, coupRd with what ov- 
‘+ + Gurred in Mr.,Worsley’s Court on the ‘arrest 
of Tiluck Singh on the 4th of April, seems 

. to shetv. conclusively. that tlie ‘prisoner, in 
making no entryeon thé 4th April; digs not 

`” know fe’ was dejife wrong, xùd did not 


a 


t 


Nir if every’ subordinate Police Officers. who 


. 
s 
°° 


- 
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char ged, or adsisted to” chatge, a 1 householder, | 


wi ithe the, reckipt’ of stolen. property, were 
linblesto be PEE on his tfial, because the iqen- 
Aifieagion of the property by, tlie party řobbed 


wag nog £ Bredited, itis easy to shee thatthe 


soptratiows of the Police, whethey of the re- 
‘gular or the. detetive” force, would very soon 


eome to a cómplet` stand-still. 


“pase, as my. brother r Macpherson aueaieek the’ 
s 


prisoner, a and ngt the approver Lekha, did in- 
stitute ihe pr roceédings, and it was not thére- 
fore illegal g wrong to look. on him ;as re- 
| sppnstble, and to put him on his trial. I holdà 
too, that fhere was no illegality i in the-divi- 
sion of ihe charge under Section 211 into-two 


parts; a man may be said to institute an 


f offence punishable with trajisportation, and 


ork 


also, to institute,” or cause to be instituted, a 
evitaii proceeding , with. intent to injure, ; 
The intent, of the Ae: howevér, and the 
whole ‘gist of the offence lies i in this, that it 
must ‘bey clearly and satiafactorilp ‘shown 
thag. the” pesson making the charge knqw 
«that thee» was*-no just, or lawful ground 
‘for such, proceedings or _charge,”. “and the: 
Judge’ s char ge ig marked bya what of at- 
itntiot to thís moat, ‘essential and necessary 


« fasredt i in‘thé conviction. ` 
o e` 
5 e 
My own reasons for releasing the prisoner 
may | be thus stated- Seristin. ar have 
been so clearty given br my brother MA, 


phersen that À ‘need not Tecapitplate- them :— 
5 yas e 

ip s> ay 

(1,)° It was „irregulare for `the Judge to 


discugs-1 In his ‘charge to the’ J Jy. ‘the varoa 


ed eve yw ° 
1 . eo: 4 `e 
(] ya 
e a e S t e 
a mo e owt 






Buti in: this”, 


difficult, which, were raised by, the prisonei” 8 
Counsel, and. this introd uction intgøthe cidtge 
of matters: foreign to it, was joaly calculated 


to puzdle and. mislead ‘the Jury., , . . 


Jury any gloat statement of the main facts 


and which were essential to a conviction. 


He does: certainly refer to portions: of the 
lucidly and, properly to the Jury. ,'He does 
be proved, what might be taken to be proved 


guilt or inndcence ‘they might or might not 
‘draw from, the ‘facts if. they credited ‘the 
avidebes: Iu fact, he, Hoes snot insist on the 
guilty knowledge, that i is, on the, knowledge 
“that, there was no cause e for. instituting the 
clan ge at ‘all. “Again, when the Judge told the 
J ury that the principal thing to be considered 


í t : ; 
in such a cnse,: was whether {in fact, the act 


‘were actually ‘commie: and sielet ‘they. 
were canimjebed injuriously ‘withobt warrant 
of’ law? he misapprehended the %€gl points OF a 
thee enso, and quite misdirected the Jay $ 
‘warrant of law, it is. obvious there. , Was, for 
the arrest -of ‘Tilucks, “What, as’ I have ‘al 


| ready observed, . wt dsseñtial to the convic- 


‘| shown. that “he was. well aware, that-he:was 


j brjiging, a falso ang nfaligioas accusation: . 


#(8.) ~ The Bn enter på of the Judge’ 8 Te- 


points” of law, Soma’ of them ‘minute. and 


which it wás for ‘the prosecution to prove, 


„evidence, but he uo where states the caso: 
not constantly. keep, before them what had to ° 


beyond question, - and what inferences of 


tera, A ah, be ° 
said to have been committed iby the accused 


stion of Nobokigto, was ihat it Should be 


É 
„marks „Dg the evidence as to the idettificn- 


+ (2 ): The Judge, no where puts before the’. 


A 


F 4 
f 
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re 
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tion aud.’ ‘récognition ef the thalees out-of 
: "which, the ‘prosecution arose, ‘seem to ‘tye to 

, be čntirely#oiit of placè. They -might ‘have 
beet very pertipent on the tr ial ‘of a receiver, 
at which the Judge was charging ` a Tay on 
"the idéntifeition of eertiia: atticles ‘of ‘pro- 
perty., claithéd by iv ‘prosecutor’ ‘on thie-one 


hind, and by the thief ‘of receiver ‘ob the 


F other. Ta this trial they ‘were indinly = inte: 


at 


“ 


= levant, and it'is ithpossible to ‘gnther froin 
them ‘from whit nets mala fides Was ‘to 
‘be jitaputed to ‘the piisohet, and ‘how it could 
be said, from anything which atiy ‘Witness 
discloses, that, the prisoner wits Perfectly 


Well AWwate that there Were absolutely’ no 


grounds whatever for ' his ‘instititing the’ pro- 


Bécution igainst Tiluck. But’ ‘this ‘knowledge 


to. be'proved dirdétly, ‘or ‘to 'bai ‘legitimately 
inferred from circumetanves, was all itnpottant 
to ‘convittion ; ahd unless ‘the prisoner was) 


` P ! 
shown to have conspired. with Tokuu Roy, si 


to'lid¥6 Kirovin that the ‘thalees, ‘which origi- | . 


ually hme froin depo, over belonged to 
Toko ag all, it is ‘aot eusy to see how guilty 


Knowledge ' Was to be inferred. 


\ 
i) 


ac Records o of other cases iit “which the 
prisoner Was not concerned, have’ bene ia 
properly admitted, and this admission told 


Snfairly ugainst’ the prisonér, 


pA Òn the hst gin, that of ' frain- 


A ‘ing nn inooirect Joencitht with. ‘intent tol 


‘injure,’ *ethere i is an utter fiilurę í on the part 


“oF the Jidge, to ehg? in whit wily ‘the’ 


oftission vf, ithe datcdoe April’ ind the, siniple 


4 


e ` è F 
S > ' 


í 


f finon of” thè ‘date. bof. arresti keo : two" 


inontle : itor oy in- June, vied calculated to: 
injure Tiluck." “The * Judge ifsllaydhie Suiy 
that théy are to consider ovhgiher tlie ‘ons 
sion was likely ito” injure the accused, ‘or 
whether, he was! „likely fo be ‘worse “for ie 
eonesalinent sebut how or, in what: way Tilpek ‘ 
‘was to ba: injured; the Thidge ‘does not’ staty? 
Itis quite clear, on the other ‘hand, that ‘the 


“Magistrate was Woll aware -of what ‘had 


‘taken “plade in, Aprils; ‘that there: had been” 


Vv 
10 real! concealment of any ematerial trans- 
° 


actions; „that thé ifstitution “of the other, 
e 


case in Chiipra was made - ‘knowg as the jn- 


quiry iproveéded ; ; and that on this poitts ‘ghee: 


evidence was ‘a ‘fnilure. The. ‘Tyige'should 


have: ‘80 idiřected ‘the Jury-in olear‘terins: 


pt $ 


(6) “The prisoner was “ prejudice, and: 


could hot but have. been projudiee, ia the 


= eyes of anative J ury, by the Temarks of the 


J udge’ ‘Scabterod 1 through ‘his charge. © 7 
i f 
‘The trial, it- ‘is obvious from the, record, 


was ‘one in which local feeling and ‘local 
jeplobey y were. ‘much - "excited. o - Rivalry, or, 
jealousy between „the regiflar-apd the detect- 
And - 


though fhere was nothing illegal in ‘the 


ive Police is. aotea. to exist. 


| appearance in’ Court. of e The Magistrate, e 


both as prosecutor, and | witness, yet I ‘Canna 
rogard this part of the tr fial as one yhich” 
wo can dwell’ on With any satisfaction, 


e V 


e But, “thatever may ‘be® said in favor of 
the zeal -of any Magistrate anxigus -to 


mt down false% complaints and false arreste, 


it is cna that? as thoi ‘Was this elocal ; 


exgjtidat on the’ tril, ‘the A wile ‘oui to « 
e 


e re r > 


` 1 
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haye risen-superior to, any, such-feeliings ; > hej‘ 


— 


Mauli have ‘placed before” the) Jury, a cledp 
ad, aispassibnate statement of the facts, 
aud. „then have pointed ‘ut to them the i in- 
- , ferences which, the facts hight warrant 


' ttem ini „drawing ; he shonĵð' have par ticular- 


ig warned them against, being led away, di 
“Jealousy | or igus 5 3 and; he shöuld hayo care- 
fully Mbstained* from any remarks ia ‘the 
least calculated to mislead, inflame, or pře- 


e.: Fp 


“judice: š pote a i = 


I regret: “bo say that the feverse of this | 


lias Keen. the case, No one; can read: ‘the |, 


Ipdfte’s Hra without Feeling that there 


are passages in which the language i is nei- 
ther grave nor ‘temperate, and which, as |. 


those who know natives inust admit, could 


ah 


only have. tho effect sof inducing: the Jury. 


to think. thata conviction, would be a safe,| 


termination te the, trial, 
‘was anativg of Bengal tried in a strange 
province, « T allude particularly, to such a 
passage as the following, whieh ought hot to 


have been: gered; “itis:very material that 


e the 'detoetiye. P&hice: department, the head | 


“of which Mr. Rely had in open Court: 


professed utter ighorance of their duno l 


e |! ‘sand’ powers, boyla, know. that thy cannot i 


‘shelter * themselves. agin a! wretelied 


ct vönjict, a dacoit aia Prisoner, ; a man liable 


E any nioment to be relegated „to prison | 


“for the: criinestof ‘Schich he stands. convict- 
“ed, and to be convicted of ‘other crimes ie 
“a which’ he has not Jt. bt prosecuted, 
“A pee shield” cil for the? officers 
“of thee department changed withthe most | 


a e 















| our duty to, pronounce., 


The prisoner too | 


—- 


“ delicate. ‘ands e most. responsible branch of 
“ the ducer of the Police. of Bengal. 4 As 


charge, and as the prisoner “vas defended 
-by Counsel, who put before the Courtevery 
poig that sont be favorable to the interests 
‘of his clieuit, it is much to, be regr vetted that 
‘That 
‘the Juðgo' took very, great, pains with the 
bat there 


iguch’ remarks should have been made. 
Lease T am most ready to admit ; 
‘was therefore the greater reason that the 
‘ong: labor 80 spent should: have terminated 
lin that ie a at which, after a very full 
‘and patient hearing, we. hive both unani- 


-mously artived, and which it now becomes 


` 


+ 


The 14th December 1867... 
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The. Hon'ble F. B. Kemp and W. S. Setor- 


‘ 


~ Karr, Judgeg i 
Charge—False evidence-—Seotion 193 
°. Renal Code, f 

A p aes 7 
\ (figcellaneons pea 

oy 2 , 
© Dowlut Boonsheo, Appellant g 
`n eae of false Srideuica under Section 193 Penal 
Code, the charge should specifically state’ whit words 


or, expressions the ac sed 3 charged wih p Maing 
( 
| uttered; zand in what respect they. ‘are © supped jo to ‘be 


i 


| false, 5 pn , 
7, . o. 


- Kemp, J— Tars prisoner -has‘ been con- 
victed under’ Section 19986 | the: Reif: Code; ` 


and sentenged: ‘to three. years’ ishprigonment, ’ i 


a Į 
"e t 
J a 


ae Judge: took three “days taxonsider his” 


A 


0 
‘4 


& 


` 


\ 


_ during the course.-of an enquiry into. this 


` fact, the prisoner, his brother, Was “examin- 


' Andrew Hendry and Co, through their cash- 


- contrary statement to agitation. 
y 


e the g@ecount books simiy show payment 


~~ these advances. were agtually. received: by” 


: é a 
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The ‘charg’. is framal it very general, 











inientigp, ‘and it i may ‘be that ihe prisoner 


terms, gnd the prisoner was not “called npon wili be able to P himself- of ititemtionally 


to plad to: aay specific charges 


è é ` 
‘ giving false evidenge when arraigned® on - 
_ It appears that the E and Mig bio: a ' chargo pr operly framed and after doe 
. 


N 
e . 

; e : 
° . Gee 


ther Haneef, were coolio recruiters in- the has been Auly/reesrded. ° 
sub- district of: Puroolia, i in Chota _Nagpore. | ~ e . Os 
Haneef was deprived of his licence, why, “The papers must go béforg another Judge, K 


does not appear on the ‘record. It was as I think there ought to bé & new | “trial, 
è 


| the prisoner having been materially, ‘preju-° 
’ -~ @ 


diced by the present proceedings eThe: ps- 


alleged that hë was, still carrying on bid re- 


eruiting operations. without ‘licence, ‘and 


soner may be permitted to adduce hy evi- 


dence: in anpport of hia letnie: in his’ 
Va @ en. 


ed. He deposed that all advances made by j 
posen: : 3 =e ete 
ier th Bat ; count of coo f. ` - ; 

dag Dene Dee een ea { _ Seton=Karr, -J.— The’ prisoner in his | 


j 


lies, were made to him, the prisoner dirèct, f 2 
written appeal expressly | takes up, the. 


and not through his brother, Haneef. Be- |` 


fore the Deputy Cominissioner, when ar- ground that rio “chaige wis foiiñally- drawn. 3 


raigned on the general charge under Section | out, oa I - think ‘that he may have been - 


In- 


» 


198, the prisoner certaiuly admitted that. really prejudiced. by this rata 

tated on- oath, ; 
what he had proviously: stated on-oa Viz, charges ap nle evidon undr Seaton 
that he received. the commission direct from 5 
“Denoo Baboo, afd not through his brother, 


Haneef, was false, and: attributed his former 


a 


‘198, it ig most important “that the accused 
shpuld kuow exactly what wordg or expres- 
: . 


sions he is- charged with haying uttéred, 
as oe ee . aad ., |andin what respect they are supposed to 
The preceedings appear to me to bezfaulty. : - ° $ 
\e t é’ at i a S 
The charge is not drawn up in. precise, ap false n i „f pete 
terms, but i in a general and vague iane , i 3 ` } e. | 
ink ‘therefore that hy i itl 

_ Denĝo Baboo has not ‘been “examined, ‘and T a orelor tp a hy = ant “8 he 

e . 


g | new trial. , , o. 
; x x 

e fut”? or bough Hanke ; but whether | ’ ae PORT MS ae 

sean ela th8 event of a second gonviction, the 


Hanes? and with, the Skpowledge, of the’ pri- Judicial Copmíssidhor will, take info con- , 


goner, on only be tudared up by. examining |. sfderation- the santent which the prisoner, 


e e 
Denoo “Babod.” The gist of the offence is has oy undergone, , © o k 
e $ 7.. 
; 4 t ., o > o H e ‘ 
z . 9 ~ 6 % Poe, e * 
a ct > ` > ` 
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F ; z: $ 
Charge to state the kind of weapon 
with which a deceased was struck. 


. Evidence ina case. ofe kidnapping a 
' girl—Suritaiction of Magistrate in 
Extract (para. 4) of Letter No. 644, from 
-* the Registrar of. the High Court, to the 
Additional Sessions Judge of Hooghly, 
dated the 1st June 1867. ; 


` # casó of Grievoys Hurt. 


_ Extract (paras. 7 and 8) of. Letier No, 634, 
figni tht Registrar ‘of the High “Court, 


: othe. eiii Judi di Tirhoot, dated 4, Ian to point out ss “the aoe 


o ihe Aih. Hey 1867. of the third head of the charge against 


Roostum Mandul (Case 13 Statement “4 )i is 
i incorrect, the words “ dangerous weapon,” 

T e Wir reference to your judgement in | taken apparently from the ‘mar gin of Section 

326 Code of Criminal Procedure, being no 

the case of Gunga Muhto, Case 4 State- part of the language of the law, while the 

idence for the pro- descriptive terms “of the Code-itself are 

mento, that nee no'eyidengo for the p altogether omitted. Such omission renders 

seçution, but compiainant’s statement on oath | it impossible for the. Court to know, from 

l -poid that th a kid “ipad the statement what, kind of weapon 'it was 

- unsupported, that the prisoner krdnappet | with which the- deceased was. struck, and X 

Miassamut Rajnee, I am to point out that” the am to request that this information may be 

‘supplied. The framér ‘of the charge has 

evidense is - -quite sufficiént -if you believed nlso disregarded the instructions of Circular 

_ | Order No. 6, dated ilth March 1863, as 

it; ;and, as the girl was ‘found with the prison modified by Circular Order No 5, dated 98th 
er, it remained for the prisoner*to prove his j March 1866. -N s 

e allegedsnmrriage with the girl” ~~ 4 i 
X e i a 


f z.. È ee Form of atement in cases i 
8. Adverting to the remark of your ji 30s in which 
“some prisoners are convicted’ “and 


dement ‘in’ the case of: Ramehirn , ‘ond 
“gndemen ; others acquitted. ` SS 


thors, Cafel9 Statement 5, that, oF ‘as ‘the hugt 


> |-Extract (para. 8) of Letter No: 645, from 
Infifeted on Tuini was not technically. griev- 


the Registrar of the-High Court, fo the 
Sessions “Judge of Cuttack, dated the 
Ist rune 1081: gig Sn eR 


* (pus, the càs? mahi have’ been disposed of 
by the Magistrate himself, » I-am directed 
to, state that if the hurt had been technically 


Pad 
"8. Is corelusich, Tam to peint’o “om to” you, 
that, in those tases ‘ip whicli. some prisoners ` 
liave*been convicted ahd others acquitted, 
‘it is unnecessary, to, give a defailed state- 
ment of facts èn Ng, 5 Statement as well 
- the Schedule to” ‘the, Code of Criminfil Pro- ‘as in No. 4. AĤ ghat is necessary is to 

e 


‘make a, reference to the €ase ‘entered iu” 
* cedures E iaodined” 7 i by Beption 4 Statement No, 4, ane adime grdunds of re- 
"Agt VIXI of 1866. te . past. 


e’ e : , e x > 
.® d ʻa e b 
v _ | i , e i 


grievous, the Magistrate ‘might “stil have 


~ Aisposed ‘of. the ease as gow may see from 


he 
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Form of charge in denying that griev- : 5. In the charg® against Sobrun ‘Singh 


ous hurt was caused.on grave or | and others (Case 8 Statement 4) the Kourt 
sudden. pravocation. °| observe that denial should have bet made of* 


the existence of circumstances gonstituting 
Extract (para. 2) of Letter No. 646, from | the exception made under Section 325 af the 
the: Registrar of the High Court, to the 


Penal Code as pointed ‘out in Section 237 of 
å A the Code of Qriminal Proc © It is nat’ 
‘Sessions Judge of Backergunge, dated poa oars ie 
the 8rd June 1867, i 

























insert the word #.provocation.” Provdea- 


2. Tue Court observes that there is an 
irregularity in the second head of charge 
against Modun Howlader and others (Case 
No 4 Statement 4). It purports to deny the 

"existence of any of the provisos under 
Exception 1 Section 300 of the Penal Code ; 
but it is not these provisos nov this Excep- 
tion, the existence of which must, under the | 
provisions of Section 237 of the- Code of 
Criminal Procedure, be denied. All that peed 
inthis case be denied is, that the grievous. 
hurt was caused, in the terms of Section 335, | | x 
“on grave and sudden provocation,” and the | Extract (para. 2) of Letter No. 650,- from 
charge should have been somewhat in the| the Registrar of the High Coum, to ‘the 


must,-in the words of the law, be « grave and 
sudden”; provocation, that is, no? grave and 
sudden” does not mitigate ‘or excuse. 
Hence the words “ grave and sudden” should 
‘not have been omitted in the charge. This - 


Statement & f 
men 5 or 


Churn and others (Case 8 
Maldah). ’ 





Form of conviction in a case of rlot- 


ing with deadly weapons. % a 


following manner, viz. :‘ That they, on or 
about, &c., without grave or sudden provoca- 
tion, voluntarily : caused, &c, and that they 
have thereby,” &c. These remarks apply 
equally to the second head. of the charge 
against Jeawollah and others (Case 5 State-' 
mente). . Cad l i 
e 


Diaries containing letters written by 
Police Officers are not eviđence— 
Omission of “grave and sudden” 
before “preyocation” in charge for 
grievous hart. - 


Officiating Sessions Judge of Midnapore, 
- dried the 8rd June 1867. ° 

: | | : | 

2. Tue Court observe that there is an- 
error in the second head of the charge 
against Mookfaram Munna and others (Case 





‘| predecessor, Mr, Bright, that there ews an 

unlawful assembly; it*was also found that 

. Violence, was used by a member of that 

assembly; and itis lastly found that the pri- 
5 e 

s E aa pee ° 

Eétracs (paras. 4 and 5) of Letter No,| $009% armed with lethal wedpons, wi 

G17, from the Registrar of the Hegh 

Cort, to the Sessions Judgesof Dinage- 


R 


pore, dated the 3rd June 1867. `. 


4: In the case of Durbar and others 
{Case Pof Seutement 4 *for Maldah) the 
Court observe that the Diaty containing |- 
letters written by the Police Officer, which 
were put intgeCourt and sworn to by him, 
to which allusion is mage in ivo portions of 
the remarks of your judgrfent, was not evi- | 
“dence, Section’ 154 of the Code of Criminal 


and rioting with lethal weapons whder Sec 
tion 148, and’ that the pu niskment should 

have been awgtded uuder Sec tién 148 and 

not Settion 1 14, But prisoners have not 

been prejudiced, ang justice has been satis 

fred, ang the Court will not,etherefore, inter- 

fere with the sentence, gut fou will be 806 
Procedure * Sspechally providing to, that good as to amond the conviction ‘hecofd-s 
effect. “Sling. ®t, 

C ° a 9’ l ; 


remark applies equally to the cuse vP Kally ° 


2 Statgment 4). It was found wy your e 


members of that assembly. It follows thal . e 


tion to mitigate the offence or excuse if * e 


sufficient in a charg ofthis kind simply ta #* +, 


the offence fas rioting umep Section 146, ee? 


i) 
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Subject of breach of trust to be- dis- Form of shasge in a case of present- 
tion of false verified statement— 


tinctly stated— t f 
a ys ated, Convic tonof graver Improper peaaitial Fiacie ad- 


E offence; acquittAi of minor — _Ac- mission. ` - s 
l ,cumulatet, Sentence for separate Extract (paras 6 and 9) of Letter No. 662 
ae t offences, Gece. . l from the Registrar of the High’ Court, 
` ; . to the Sessions Judge of Mymensing, 
on ° dated the 5th June 1867. 


° Extract (parag 2 and a of Letter No. is, e 7 ; 
6. I am to point out that the charge 


656, from the Regivtrar of the High against Shabuz Shaikh (Case 3, Statement 5) 
e Court, to the Sessions Judge of Shahabad, is not sufficiently in the language of the 
e. ° Penal Code, and should rather have been 
dated the ih June 1867. - . | stated somewhat in the following manner: — 
e . ee * 

e` “That he- being bound by an express 

° ; . ; ’ A 
2 With reference to the charge under | provision of the law, viz. the provision of 


Sesion 409. Indian Penal Code, against Section 36 Act X of 1859 tostate the truth 


Sash i : th d f D ber 
Shew Purtab Singh (Case'l, Statement 4), oS avout gaat ps oi esen 
p : 1866 at Mymensing, present to the Collector 


g . , 
I am directed to point out that the property | a verified statement that -he had been in pos- 
in respect of which the brenoh of trust | session of 25 koos of land in the village of 
l Shootarpara, Pergunnah Sherepore, for u 
space of twenty years, and had regularly 
paid the rent thereof. That this statement 

E i < “lis false, and thal, 'in making it, he intentional- 
4. With referesce to your fiuding and | jy gave false evidence in a judicial proceed- 


Lae X 
sentence in the case of Shew Blauk Singh jing, and that he has thereby committed au 


(No. 7 of St&emeut 4), I am to point out offence,” &e. 
9. The Court remark” that the grounfis 


bie homitide, heehould have been sauna of acquittal in the case of Bulee Pewa (Case 
be 7, Statement 4) are not altogether satisfac- 


of the minor offence of causing grievous 
tory. When you say in the course of your 


a hurt, as laid down fu Rule lst ofthe Rules | judgment “that there was* neseeridence be- 
“presgrjbed bye Circular Order No. 16, =e you against the prisoner, *the Court 


was alleged should have been distinctly 


stated. 


Unt if the prisoner was convicted of culpa: 


ee ule August 1864; and that where a prisoner Suppose you menu no sufficiont evidenee to 
bring home the, par tigular offences charged. 
But when you say that the prisonerstated 
before the Magist te that she five or six times 
struck and twige kieked. the degen$ dy you" 
should have remembered. that this statement . 


of. ‘the prisoner was evidence against her 


es 


. PE of spank offences, an ** amal- 


. e 
a sentence-of imprisonment is irregu- 


lar, the propet, couese,as laid dova in Sectioir 
46 of the Cele of vue al Procedure beng 


to sentence him to successiv eriods of im- 
7 ip "your Court, agd À that you might, on.this 


prisonment, the one? commeéncingeptiet the statement, if you béligved it, haye charged 


expirayon QË the other, ; e her for a commoni assault, — oe fee 
0 o ey, Š 
e = e e K bt} K ? 
e a 
e - 
. e n (< x q z 


4. 
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Form of charge in a case of secret ' . Bvidence of the man beaten—Charge 
_ burial of infant child. - 


VE pasa. 3) of Letter No. 


672, fr®m 


the Regisdfar of the High Court, to the 
~ Sessions Judgg of Sarun, dated the 8th 











~ June. 1867. 
*3. 
That she— on or 
about at by, 
secretly burying the 


dead ‘body of herin- 
fant child “intentionally 
concealed the birth’ of 
such child, and that she 


Tae charge against Moonesree (Case 


3 Statement 4) is not 


stated in exact ac- 
cordance -with the 
terms of Section- 818 


of the Penal Code. . It 
should have been drawn 


has thereby committed up somewhat in the 

an offence punishable, eer : 
> &e. manner marginally 
shewn. The Court 


remark that the concealment, or attempt at 
concealment, by means of burial or other- 
wise, constitutes the offence. sos 





` 


Oircular Order No. 1 dated 12th Feb- 


ruary 1867, regarding insane pri- 
* goners, to what-cases applicable. 


Extract (para. 4) of Letter No. 676, from 
the Registrar of the High Court, to the 

`: Officiating Sessions -Judge of Moorshed- 
abad, dated the 10th June 1867. 


_ 4 Wirra advertence to your finding’ in 
the case of Sabuk Sheik (Case 1 State- 
ment 5), the Coyrt think that you are mis- 
taken i in- supposing that Circular Order No, 1 
dated tho’ 12th February 1867 refers to 
eases of thig kind. In this case, the facts 
were such that, but for the prisoner’s in- 
sanity, he yst “have been convicted ; and 
the „question of his sanity .or otherwise ag 
the ‘time of the commission of the gffence 
WaS one in which it was necessary to have 
the dévision of a competent Court. ‘The 
oCirculay Order was only “ifuded to refer to 
casen whech the priséner, ould probably 
be acquitted’ for awt of evidence, or from 
his manifest innocence, or from tha existenge 
of exceptions, ‘These remarks should be 
communicated to th® Alagistrate who ‘may’ 
otherwise@be misled. : 


to Jury to convict on prosécutor's 


` testimony. $ °. e 


Extract (para. 4) of Letter 2e 715, from 


the Registrar vf the "High Court, to “thes : 


Sessions Juðge of Nuddea, dated thg 
17th June’ 1867. ? 


4. The remark in your charge to the ° 


Jury in the case of Budderuddeen Showkeg- -° . 
dar and another (Case 4 Statentent 5), that ` 

“ in law the evidenee of ona witn@ss i is, under 
sufficiett ; “but, in 
the present case, it would be, very ‘ungaft 
to convict upon the evidence of: the mm® 
who was’ beaten” appears to thy Court, 
judging of the case by’ your own Observ i- 
tion, to be uncalled for, as it tends unfairly to 
take away from the witness, credit. 
you say in the case that “the Assistant 
Magistrate was wrong, because ho argues that - 


certain cir cumstances, 


he saw no reason to discredig the com- 

plainant’s story or to beligve that he would 
char ge the accused, if not the rea? offender. 

This remark, the Court observe, is very un- 
reasonable, Ie would apply to every case 
in which a viglent assault was e committed 
without Witnesses where thero Aad been 
a previous quarrel§ and it follofvs that, in 
Nuddea, a mos may beat another, with whom 
he is at eumity, gad may do it with impunity, ° 

provided there is, no actuab “eye-witagsses.e 
Th Court think that you ‘should have told | 


“the Jury that they might safely conviet gip Ta, 


the prosecutors testimony ugless there vas 
some other reason for thinking it false than 
the fact of. & previous quitrel efor that was, - 
dt feast, as good a reason for tha conclusion 
that the wengeed had Maten the prosecgtor, 
as for the opintot: that, he had committed 
perjury” ‘fh order, to ebring © them 


in to 
tr onble. e- © o . 
È e © z 
- Py A e è 
e 
. ° e 
e , a d a 6 


Again, ies 
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How Judge should charge Jary ina 

` case of: Theft dader Section 381, 

° Ponal *dode--Imprisonment of per- 
sons sentenced fo Transportation. 


Fria (pasas. 2 and 3) of Letter No. 


“716, from the Registrgr of the High | 
- . Court, to the Sessions Judge of Dacca, 


dated the with June 1867. 
e j - ° 


<2., In the case of Sreennth Balo, (Case 
è Statement 4) charged with theft of pro- 
Sperty uffder Section 381, and with receiving 
and ngatai stolen pr operty under Section 
411 of th® Indian Penal Code, the Court 
remark that very little was left to the 
„Jurys You tell them that it is proved that 
"thp property belonged to Chunder Nath (the 


è charge says Chunder Nath’s widow), and 


that it had been stolen. You then tell them 
to condi der whether, in such circumstances, 
they ought to receive the prisoner’s un- 
suppofted statement that he had received.the 


property from his uncle, or whether the fact. 


of possessien was sufficient to convict him 
of the theft. Not a word more was said by 
you, and the prisoner has been found guilty 
of stealing, the proper ty of his mistress afd 


sentenced to 5 years’ rigorous imprisonment.’ 


Your direction to%he Jury appears to the 
Court tobe very. meagre and unsatisfactory. 
You ought to have set out ip your summing 
up with mo or Jess fulness , what evidence 
there was to support every ingredient of the 
-gharge. Of .course, the degree of migute- 
ness with whjch this need te done will 
depend onhe circumstances of each-case ; 
but it should at least appear that there was 
something which, proved, or,tended to 
prove, everything that made up ‘the charge, 
the yeight ow „credit to be given to such 
eviflence being* usually “left to the dury 
e théugh it is quite proper for a Judge to 


ee wast them with hf advice. ° 


3. I am “to ace that the order in the 
case of Topasifyeram Kopaleq and others 
{Case 4 Statement 4) that the%entengs of 
imprisonment for life gn transportation is to 


_confinence after time for appeal is not war- 


ranted. Section 58 6f the Indian Penal Code 
provides that they fre t@.be imprisoned.. till 


transpor ted. bs 















House-bredking by night in order to 


committing Theft, how punishable 
e 5 oe 
—Form of charge in cages of Adul- - 


tery and Criminal Breach of Trust, 
nespectively-—Assessors’ opinions to 


be recorded. ò 


Extract (paras. 4, 6, and 7) of Letter No. 
720, from the Registrar of the High 
Court, to the Deputy Commissioner of 
` Cachar, dated the \7th June 1867. ` 


4. Tue Court remark that there is an 
error in the first head of the charge agninst 
Mogul Sheikh (Case 3 Statement 4). The 
offence charged is house-brenking by night 
in order to committing theft. This is an 
offence punishable under Section 457, and 
not Section 454 of. the Penal Code as 
charged: But further, as the Court under- 
stand the facts found, the prisoner has been 
illegally convicted and punished as for two 
offences. The house-breaking and the theft 
seem to constitute but one offence, and that 
the first and the major offence. The prisoner 
therefore cannot be separately dealt with for 
the'sname offence, the intention to commit 
which is involved in the first count upon 
which he has been convicted. Under thesa 
circumstances, the conviction on the second 
head of the charge is set aside. On this 
point, your attention is called- to Circular 
Order No. 16 dated 20th Agust 1864. 


6. Jam to point out that the charge 
against Sadoo Chong (Case 4 Sfatement 5) 
should have been drawn in the manner fol- 
lowing viz.:—‘ That he on or about 
the at committed adultery 
with knowing or hav@mg reason to 
believe her to be the wife of@—————anand 
without consent or connivance of the, said 
— , and that he has thereby committed 
an offence punishable,” &¢. I am also to point 
out that the grounds of the Assessor’s gpinions 
in the case should have been recorded con- 
formably to th® instrictions contgined in 
‘Circular Orden Ne 4 dated as 23rdeJune 
1865. ; z 


e 
‘7. The Court observe that the charge 
‘against Dħonee Rant Nath (Case & Statement 
*5) has been badly, drawn up. It should . 
have been somewhat 4n this form :—‘ That 
he being a servant (cooly, watchmas, chur un- 
i in Jhe employ of——— and having- , 











ry e ’ 


_ cedure, the charg 
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‘been in such capacity entrusted with 
committed criminal breach of trust by 
dishonestèy ‘converting such to hig 
‘own use, and thereby” & The Assessor’s 
opinions in this gase also should have been 
recorded conformably to the instructions in 
the Circylar Order above alluded to. e 


° : i 





a $ 

Form of charge ‘in a case of giving 
false evidence—Directions as to al- 
ternative charges— Taking of fur- 
ther evidence by Sessions Court.. 


Extract (paras. 4, 5, and 8) of Letter No. 
732, from the Registrar of the High 
Court; to the Sessions Judge of East 

5 Burdwan, dated'the.19th June 1867. 


! 
4. -Tne Court doubt whether the ‘charge 
agninst Thako Chokree (Case 10 Statement 4) 
is drawn up in the correct form. ‘The pri- 
soner is not directly charged with giving 
false evidence (Section 198 of the Penal 
Code}, but with doing that which, by Section 
191, will constitute false fidence. This, it 
is true, isthe form of charge given under 
this head in Muayne’s Penal Code ; but. it 
appears to the Court that, ynder -Sections 
233 and 284-of the, Code of. Criminal Pro- 
ought to declare ‘the 
off€nce, and not give that which is’ merely 
the definitaon of the offence. It may be 
added that the specimen charges in Sections 
239 and 243 follow the wording of ‘the 
penalty, and not of the definition clauses. 
Aguin, in thiggnse, there were three points 
in which the accused had contradicted, in 
the Court of Session, the. evidence which 
she lad given before the Magistrate. These 
havg been made into six heads of charge, 
the twọ contradictory statements in each 
point being charged as separate instances 
of giving falso evidénce Ñv herens, iv fact, 
flere grate properly three- hagds of charge, 
and the two statements ought to have .been 
set out in an accurat8 form e.g. That 
she inferitignally gave fulse evidejice in*a 
stage.of a fudicial proceedtng :—1st.—Lither 
in that——-before——, she knowingly and’ 
falsely stated or thas before the 
sbo knSyingly, gc. The Zud and 8rd 

eheads should also be in the same form. ẹ'- 

















to assume’ a corrupt intention: 


Code of Criminal Procedure, 
e (J : 


5. Then the Court observe that the əc- 
cused is said to have pleaded guilty ïn one 
set of alternative charges, and mot guilty 
as to the other. Thereupdén you instructed? 


the Jury to bring in verdicts of guilty and $ 


not guilty, respectively, in accordance’ with 
the plea, The accused, as-already remarked, 


in thé cases*previougly notécéd, May be coh: ae 


vioted on‘a plea of guilty, and the verdict is 


| therefore superfluous.” But it does not. by, 


any meaus follow that a verdigt of not guilty e" 


is tobe recorded in the. othgr .alternative 
matter of charge. It might have *beenghat 
both statements were “false, although, doubt- 
less, the intention was to convict her wpon 
the contradiction ia the two statements. 
But looking to the very special. “nature of 
such charges as the present, the Cougt in- 


| cline to think that, ir’ suĉi cases, the prisoner - 


ought not, in fact, to be allowa@l to: elect 
which statement he shall admit to ge false 5. 
but that the fact should be tried, which, sp- 


parently, by the terms of Section 362 of.® 


the Code of Criminal Procedure, it is pption- 
al with the Court-to do. Iudeed the® Court 
think that the interests of Justice require 
that in such cases there should be some at- 


-tempt to prove one or other of the statements 


to be false. Upon this point yout attention 
is drawn to para.-2 of the Court’s No. 427: 
A, circulated with. Memorandom No. 10 A; 
dfted 18th April 1863. The age of the 
girl is not stated, and ng least one of the 
contradictory” statements that contgined in- 
stances 1 and 2 might well- have arisen from 
a defective memgry, and it woyld be hard 
Upon the 
whole, however, the Coart think it apparent 
that filse evidence was given ; and looking 
at the lenient-sentence passed, they “do not 
think it can be saide that the prfsoner has 
been prejudiced. Under there circumstances 
the Churt are ‘unwilling toe call for the re- 
cord ; but‘I am desired to communicate these 


observations to yop for infoPmations gud , 


futme guidance. f ` Steere 


the above case that you “concurred in the 
verdict -of “not guilty” brought in by the 
Jurors as the evidence was very wunsatisfac-, 
tory in every‘way, the Cour? observe that it. 
maybe that the taking of further evidence: 


would have thrown ad@itional light on’ ‘the 


case, and the Cdist of Sessions _ Should ‘not’ - 


be slow in ®such circumstances to use the’ 
power vested,in it- by Section 367 of te: 


Pao ee a 


“8. With advertences fo your remark in, é 
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Form of charge in cases of abetting 
murdér and caysing Sisappearance: 
,of évidence respectively — Exposi- 
x tion of provisoes eno part of charge 


x 


under Seetion 325, Penal Code. 


i ° ° ° f 

'. Extract (paras. 2 and @) of Letter No. 

. e . vd . 

e 734,,from the Registrar of the High Court, . 
e e 4 : 


e - ` 
to the Sessions Judge of Backergunge, 


® . 

o dated the 20th June ?867. 

- e4. Tye Court observe that the charge 
against Shéik,Umur and others (Case 1 State- 
ment &) has been irregularly drawn up, and 
should rather” have Seer stated somewhat in 
the dollowi manner : first, “that they, on or 
eabout*—e—at „have committed the of- 

gene of abetting murder, and that they have 
thereby committed an offence punishable,” 
&e ; secgndly that they, at the time and place 
aforésail, believing, or having reason to’ be- 
lieve, that an offence punishable with death 
had been committed,.caused evidence of the 
commission of that offence to disappear with 
the intentioh of streening the offender. from 





legul putishment, and that they have thereby 


committed an offence punishable,’ &c. + 
. r si ’ e 

e 
6. Inthe charge against Gopee Chamar 


*« Proviged that the provo- (Case 5 Statement 
eation was not sou ht or volun- 5) the words from 
tarily provoked by the offender ` 


Framing of ,charge in -cases of -at- 
tempting to Sommit dacoity and 


fraudulently using as genuine a 


forged document, ? ° 
Extract (paras. 6 and &) of Letter No. 
737, from the Registrar of the High 
Court, to the Sessions Judge of Bhaugi- 


pore, dated the 21st June, 1867. 


6. THE prisoners’ Huzoom and Monnooa 
(Case Nọ. 7) are charged with having at- 
| tempted to commit dacoity, and to have 
thereby committed an offence punishable 
under Sections 395 and 511 of the Penal 
Code. But under the -definition given 
in Section 391 where five or more persons 
conjointly attempt to commit a robbery, every 
| such person is said to have committed 
! dacoity. It follows, therefore, that an attempt 
to commit dacoity is punishable under Section 
395, and the charge should, therefore, have 
been under that Section alone. , In the 2nd 
and 3rd heads of the charge, Section 511 of 
the Indian Pénal Code should. be read with 
Sections 399 and 398 respectively of that 
Code. l oo 


‘ 


as an excuse forgkilling or do- r provided” toj ° 5 In ti i f saa, BI k xX 
ing harm to any person, or was “defense,” as mar- : n the case o eikh Dhexaree, ae 
not given by anything done gj i A 

mo Een o the law GE BY i ginally shewn, | 11; against whom the effarge (fraudulently 


should nave been 
. omitted. The sen- 
tence would then 
reud * without 
. grava, or sadden 

provocation with a cutting instrument,” &c. 
e The Gourt observe thit the words in question 

indicate circumstances which, if proved, would 
e uuflify special exceptions proved or admit- 


wablic serv@t in the lawful 
exercise d? the powgrs of such 
public servang, or was notgiven 
by anything done in the law? 
ful exercise of the right of 
private defence.” 


e eted,’and that, econtequently, it is only when 


the existencąof,e&ceptioual facts is admit- 
ted but it is sought to get-rid of their effect, 
that it is necessapy to resort.to the provisoes, 
„and, if they*are used, it must’ ge in quite a 
different form. I am'to add that the®law 
nowhere requires thawthe exposition of provi- 
soeS should be madea pagt of the charge 
which, when undereSection 325 Indian Renal 
Code, should be drawn up according to the 
nfdde]. prescribed in. Chase 6, Section 239 
Cede of Criminal Procedgtee . 
e 


a) 


using as genuine a ‘forged document) has 
been arranged under five- distinct heads, the 
Court desire me to remark. that the terms 
of Section 284, read with Secjipns 239 and 
243 of the Code of Crimina? Procedure, 
are plain, viz. that the charge must follew as 
nearlf¥ -as possible the language :of „the 
penalty Section. That Section’ issin this 
case 465, and th ‘harge is, therefore, simply 

Bo suport into, itë all “ibd 
definitions of forgery jis only to confound 
the accused, to disregard the law, and to give 
tfunecessdty trouble to the Cour? In, your 
amendment of tht acharge, the Section 
(probably „Section 467) which prescribes 
the penty should have beet inserted, . 
ee 


one of forgery, 


e a 
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"Onus probandi as to guilt or inno- 
cence of accused—Service of sum- 
mons ana proclamation for attend- 
ance of witnesses, 


Ertroct (påras? 2 2, Sand 4) of Letter’ No. 


743, from the * Registrar ‘of the Tigh |* 


Court, to the Sessions Judge of Moor- 
: shedabad, dated the 22nd June 1867. _.. 


‘2, WITH advertence to your charge to the 
Jury in the case of Ramruttoa Roy (No.4 
of Statement 5) reminding them that, as 
remarked by the prisoner’s “vakeel, the fact 
' that he has entered into no defence should 

not be considered against him as ¿£ is always 

incumbent on the prosecution to establish 
the guilt of am accused, the Court observes 
that jit is quite possible to state or to 
understand this proposition ` rather too 
broadly. Frequently, the prosecution is able 
“not to establish. directly the guilt -of the 
accused, but to prove circumstances which, 
unless explained, leave no otlier conclusion 
possible but that he is the guilty: person. 

Ta such a case, it lies on the accused. person 

to afford that explanation, and this, perhaps, 

is what you had in your mind. There may be 

. in the other. circumstances which are not so 
conclusive, but are. equally consistent witli 
the guilt or innocence of accused. ‘These 
alone would not put the burthen of proof 
on him. ; ; 


g. _As you state in your- charge to the- 
Jury i in the case ‘above mentioned; “that “ ‘a 
summons is never@fixed on a. house, ” the 
Court desire me to observe that you should 
have told the Jury that a summons to a 


witness is never attached to a house, as un-. 


der Section 55 of the Code of Civil Proce- 
dure a.summons to the defendant may be 
fixed on thg®*outer-door of the house in 
Which the defendant is dwelling. The 
Cour’ believes that mistakes are frequently 
made, and that a mode of sérvice only. ap- 
plic&ble to defendants in “cestain circum- 
stances fs applied to witnesses. 


4. Fuyher, with’ referend® to your charge 
to, the@Jury jp the case above gluded to, that’ 
Gunesh, the peon of the Moonsiff’s Court, 
served the.ishtahar*on’ Benode, the Court re- 
mark that ga ishtahar or proclamgtion for, 
- the attendance of a witness, would be pro- 
perly affixed upon his: héuse as pointed: out 
‘Ww Section 159, % the Code. of Civil Proce- 


dure, °° 
, Sa 
















Extract (paras. 4, 8 
` No. 744, from the rhyabee of ths High | . 


this be so‘or not, 


—e—~ 
Framing of charge in cases. of deli- 


very of altered coin, ‘of public Sere 
` vant causing escape from confine- 
‘ment, of makiug false chargas: and 
_ of offences undeg -tho Registr ation’ 
Act and other Petal, “awa than the 
Penal Gode. f ae . a) 
J 


2, and 17, 5 of* mae 


Court to the Sessions Judge. of Cuttack, ° 
nated the 22nd Juge 1867. . “oo 


4, From the evidence as given it the 


judgment of ‘the Additional Sessiogs Judge ° 
in the case óf Purkhit Mohant. (Case 3 State 
ment 4), the offence wit 
“was char ged was rather that-of the aggsavated 
nature described i in Section 251 of the Indian 


which the p®isoner 


Penal Code’ than that of the less, hefnous nas 
ture described in Section 254, 
the charge has been ‘ins 
‘correctly framed, “ fr audulently or dishonest- 


ly used” being no part of the offence as 


described’ in ‘Section 254, while the. words 
“any coin in respect of which he knows 
that aay such operation ag that mentioned 
in Section 249 has been “performed, butin 
respect of which he did not, at the time when 
hg took it-into his possession, know-that such 


operation had been performed” *have been, - 


entir ely omitted. e 
“8. The Court observe that the char ge 


-under Section 221, Indian Penal Code, agaiust 


Gopee Nath Salte (Case 6 Sint&ment 4) bas 
not been drawn up in the language of the. 
a Code. It should have betg to thig 
effec è e 


7 a That he peii a public servênt, legally 
bound as such public servant, to keep in 
confifementen certain pewson, viz. A. B., 
charged with the offence of house- breaking 
by- night in order tg commit thd¥t, nn ofence 
punishable with’ imprisonmênt which nay 


extend to’ 1+: years, intentionally suffered å 
Thie e 


such persdn to escape, a@ that,” &e, 
remark applies equally: to the charge agniftst 
Sheikh Nigami (Case 10 Statement 5) which 
also has been incorrectly: dighwwn up. 


1% The charge ‘against "Kelu Boral 
(Case 3 Statement 3) “under Section 211 
Indian Penal Code i is not in the language of 
the Penal Code, ® though required to be 80, 
as néarly asspossible, by Stotion 234, Code of 
Criminal Procedure.e Th8 Court would hage 


presumed, fæom the evidence and the clfarge, 
ee 


“But whetfur 


° (or whethereit was a false complaint that-was 


"for seting.” _. 


e° IT. Tho gecond head of tlio charge 


* ‘form. This should be- pointed, out to: the 


* Sessions Judge to set forth the evi- 


e ‘nesséS forthe’ prosecution, or that derived 
-e e efrom the confessidh@of theaccused,@—and give 


` 


, . 
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Second Marriages during life-time of 


SS See ee es ee = 
„that the. prisoner falsely charged some. one 
_ first husband. 


«With the commission. of an offences; but the 
_judgment ‘speaks only of the institution of 
“Criminal proceedings. - Whether, however, it 
*-yas thesé proceetlings which were instituted, 














the Registrar of -the High. Court, to the 
Sessions Judge of Cuttack; dated the 
sie 7 


“nade, the charge Should have gone’ on to` p 
. 84th June 1867. 


, declare thet the prisoner acted ‘“ knowing 
that there Was no just nor lawful ground |. 


. 


; 8. Tue Court observe that the first Hend 
of tha amended charge against Mussamut 
Munnee’ (Case 4 Statement 4) has been in- 
correctly drawn’ up. '*°The charge is that 
“she, on or about at-——having a husband 
living married again——in a case in-which 
the marriage was void by reason of its tak- 
ing place-duying the life-time -of such hus- 
band.” I am toremark that it does not follow 
that every second marriage is void in this 


against Punknj. Churn..Mohunt (Case 9 
Styjemert 8) is defective in’ on essential 
point: it shcùld, in th@ language of the Penal 
Code, . haye stated that_ prisoners ‘knew, 
e! had reason to believe, the document to be 
‘forged,” and should have quoted the abetrhent 
Sectjon 108 of the Pennl Code. ‘So also the 
charges finder Sections 93 and 94 Act XX 
‘of 1866 should have set forth, not only the 
. alleged false personation, . buf- also the : pre- 
sentation of the document in the assumed 





life-time -of. the first husband, and that no 
insertion, therefore, of ‘the words underlined 
is very material. - 7u i 
‘Committing Officer, whose attention should |. 
‘be dr@wn to Section 234 of the Code of i A 
‘Criminal Procedure which applies mutatis Procedure in cases of prisoners. al- 


‘mutandis: to charges under other Penal laws |- ready sufficiently punished — Kid- 
than the Penal Code. napping mae ia 


° : , 

‘Extract (paras. 5 and 6) of Letter Nos 

- 748, from the Registrar of the High 

Court, to the Sessions Judge of Raj- 
_shahye, dated the 24th June 1867. 


G 


PENA EE 
` ; 


dence. with reasonable fulness. 


5. Tar Court desire me to point cut that 
in the case of Pabun Sheik (No. 1 of State- 
ment 5) your judgment and finding af% in 
‘effect this, that you’ consideyd that the 
accused was guilty.of simple assault, perhaps 
under. Section 352 of the Indian Penal Code, 
but, inasmuch ‘as the prisoner had’ already 
been in custody for-nearly three months, you 
seem to have thought it igi to charge 
him with assault, and so discharged him. 
This, as a matter of procedure, was, Strictly 
spefking, an error. ‘I'he accused should have 
been ‘duly tonvicted upon the amended 
charge setting: forth the ‘offence ‘of which 
you consideredghat the evidence showed him 
to be guilty, when, if convicted, Foy cord 


‘Extract (pêra 2). of Leth No, .746, from 
Te Registrar of the High Couri to the 
SesSions Juglge of Dacca, dated the 22nd 
June 1867. - : 


a . ‘. e i . i 
+2. -I-am further- to -observe that you 
ought to set forth with reasonable fulnesy 
what the evidénce was, whether that ef wit- 


the «reasons which weigh for or against the 
credibility òf each point of the evidence. 
Unless you dt, this, the supmission of a 
Statement.of trials is useless, aœ this Court 
‘is unable to judge of the sufficiency Of the 
evidence, ‘your mode of dealing with it, and 
ilfe correctness of the fingieg or verdict. On 
this point, I ane to ċall yourgattentton td 
„Circular Order No. 1Q dated 31st December 


sentence as the case stemed to require. = * 
, 6. If the Court have rightly, understood 
your .observatigns in the case of Brohmo 
Peshagir (Case & pf Statement 5) who 
was. accused of taking by fotce a female 


186}, e i a oe minor under 16 years o$ age®eut of tho 
‘e . es e e ° e . 
e t ‘s e e ee 
. ` . ° ° 
Y (S . ` 


Extract ¢ para, 3) of Letter No. «141, from. 


country, because it is contracted during the | 


then have passed any such merely nominal ° 
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‘keeping of her lawful guardian, then the 
finding recorded by you ig not in accordance 
therewith, Tt is clear that the child in 
question evas a minor under’ 16 years of age, 
and: that the*.saccused took her out of the 
keeping of her Jawful guardian, her mother, 
without that guardjan’s. consent, for it cannot 
be said that the consent of the mother to 
allow the girl to remain with. the accused, 
‘apparently with an unlawful intent, was a 
consent so binding upon the mother as that 
she could not, as in fact she did, retract it, 
‘and so bring the chifd again “under her’ law- 
- ful guardianship. You, therefore, were right 
in judging that the accused’ was guilty of. 
the offence specified in the 2nd head of the |` 


charge, but you were wrong in proceeding 
‘to find the accused not guilty, on the ground | “*¢7aet (para. 2) of Letter No, #5, front 
the Registrar of the High Court; éo the 


apparently that the confinement in custody 
which she had already undergone was suffi- 

cient punishment for Mer offence. Your. duty She Judge of Jessore, pCR the. 
was to have found the accused guilty of the 24th June 1867. . e ° . 
2nd offence, and then if you considered, as}. 9 Ty connection with tho et casen o ` 
you very discreetly considered, that she had | sistement No. 4 (Madoo Sheikh, Edratoollah 
been punished sufficiently already, youmight | Shaikh, and FelooSheikh,) Iam desire&by the 
have passed a merely nominal sentence. It| Gourt to request that you will be good enough 

is also doubtful whether the accused. might in future to state in Columns 10° and ‘22 the 
not have been convicted under the 373rd result of the finding in the case, "aid 
Section of the Indian Penal Code. The! iso the means by which you argived at it. 
evidence appeared to show that she had ob-| Thus Column 10i in this case need contain 
tained possession of the girl for-the immoral only these words, viz. against Madoo Sheikh 
purpose specified, and the circumstance ' that « kidnapping from lawfal guardianship,” 
the, mother had been induced to part with and against Edratoollah and Feloo’ Sheik, the : 
the child on account of the difficulty of ‘ce being present and abetting kidnapping from 
supporting her, would not affect the prisoner’: "8. lawful guardianship ;” ond Column ping ‘should 
guilty. only show these words, “ rigorous imprison- 
ment for ong month each. 2nd M&y 1867.” 






























Criminal Procedure) refer to the Section 
under wich the, offence is ‘“ punishable,” ` 
Section 109 Indian PenaleCode. should -have 
been coupled in the charge with each*sf tha- 
Sections (Sections 344, B45, and 346 Peral 
Code) providing specie penalties for. the > 
several offences with abetting each of which 
it was your intention to char gg thesaccused. 
Iam to add that the findtng, too, is not“fnge . 
accordance with, the terms of Sectioh, 382° . 
Code of Criminal Porcedure, P ad e 
° e e 





e 
Columns 10 and°12 of Statoment. 
how to be filled up. -e 





<3 o- . é : 
Framing pf charge in cases of Abet-. A ' > 7 
3 
ment -| Weight of testimony how to be judged 


—Reasons to be given for crediting 
the same witnesses, as to certain 
persons and discrediting them‘as 


to priera: š e° T E S 


Extract (para. :3) of Letter No. ‘7539 frm o 
the Registrar of the #igheCourt, to*thae © 
Sessions Judge of West Burtlwan, dated 7 
the 24th June 1867. e 


Extract (para. 8) of Letter No. 749, from 
Registrar ogethe High Court, to the Ses- 
sions Judge of Dinagepore, dated the 
24th June 1867. 

e 


3° Turning to Statement No. 5, Iam 
directed*to point out that in the 2nd head 
of the charge itsel€ thégword “ duly” 
should hæve appeared betweth- “ been” and 
e “issadd,” ane the 3rd fend “ins not been 
drawn upin the terms of Section 346 of 
the Penal Code, The parties in this case, 
are furthew@harged undersSection 109 of the 
Indian Penal Code with .abttment of illegal 
confinement, Iam to sotferve that the Sec- 
tion în quegtion specifies no penalty, and. as 
_ the charge should (under Section 234 Gode of 


. bd ` 
“8, e Tue es ik ‘observe that ‘the reasons 

given by you for the acqpittal of Ram Churn 
Kamar and others (Case 4, Statement e5) ` 
sanre guite-insufficlert. Oyly one witness, it 
is said, re@guized two of the accused, and 
“only - two witness& ” recognized other 
two of the aecused, e ‘The question? in “fadg- 

2 


K ed a fe. ee: oe 
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ing of the woight ‘of testimony, ist not a 


question of numbers, but of credibil&y, and, 


on turning to Statement No.'4 of convictions, 
the Cifurt, finds that,. whilst an Assessor 


yvotld hve convicted all but Mukoondo, |. 


the other wéuld havg*released Ram Churn ; 
and, on’ the other hand, you, whilst crediting 
. the witnesseS,for the prosecution against 
., gertain persons ‘gevused, e discredited them 
: agfingt the persons relenged, and that 
, withaut any reason assigned. Under these 
ecircumstances, the Court cannow but charac- 
terize the ordgr of acquittal in the case as 
most unsatisfactory. 


e 
d 

. is 

° eer 


e e 
Procedfire in cases of Ensane 
© + offenders. 


No. 759. 




















prisoner . under certain rules, A specific 
procedure has therefore heen laid down to 
-be followed in such cases in Cliapter XXVII 
of ethe Code of Criminal Procedure. e 


8. Section 398 of” the Code above cited 
provides, not fdr the discharge, but, for the 
acquittal, of persons upo? the ground. -of 
insanity, and it is expressly directed that 
the finding shall state specially’ whether the 
accused person committed the ast or not. 
Such finding and acquittal alone warrant the 
detention of the lunatic under.the succeeding 
Sections ; aud in the ense of offences triable 
exclusively by the Court of Session, such 


by that Court. It is, therefore, necessary 
that the Magistrate shall’ commit in such 
cases, if or when the’ accused is capable of 
making his defence. a 





¢ 
x 


finding and acquittal can only be recorded .” 


o i ` 
*From the Officiating Registrar of the High |. 

Cours to the Officiating Sessions Judge 

of Moorshedabad, dated Calcutta, the 


Framing of charge in a case of 





kidnapping. 


25th June 1867. 


e (Criminal Side.) 


2 Present: 


° vo e 
The Hon’ble Lẹ S. Jackson and CP 
© Hobhouse, Judges. . 


Sir,—In reply to your® letter No. 122 


dated the 17th instant, I am directed to state 
that the Court are of opinion, as already 


intimated* to you, that you were in rror 


in the divection, which you gave the 
Magistrate under authority, as you conceived, 


of Circular Order No. 1f dated the 12jh of 


February 1867, although your @rror is per- 
fectly. excused by the language of that 

* Cirtular. ° . a 
© 2 am to point out that insanity, at 
e ethe ‘time of cemufiming au offense, is un- 


©  deubtedly among the general exceptions of 


which the extstence in any case will negative 
erime ; but therejs this difference-in the case 
- of this partitular exception, that while it 
bars punishment, yet the establishment ©f it, 
-combined with proof that the act was com- 
mitted, authorizes the dq@ention of the 


* See Criminal Iftter Mo. 676, ante, page 4. 
July 1867, 
e 


oe 


SBe Criftinal Circular No.7, dated: Ith 
in modification of Circular Næ le 


4 








Extract (para. 4) of Letter No. 776, from 
the Registrar of .the High Court, to the 
Sessions Judge of Nuddea, dated the 
28th June 1867. 


4. Tae Court also observe that the 
charge against Shakhadu Koomarnee and 
others (Case 5 Statement 8) was not stated 
with sufficient fulness, and as to the 
abettors was, on the face of it, insufficient. 
The following would hate been a suitable 
form of charge :— o 








That she, on or about the at A 
kidnapped A. B., being a female minor, under 
the age of 16 years, from the lawful guardianu- 


ship of her father, and therebf? ge. 


The offence of kidnapping from lawful 
guardjanship, as defined in Section 361 of 
the Indian Pgnal Code, can be commited 
ouly in respect of either a minor or g 
person of unsound mind, To kidaup a 
person, therefor would not ba the offence 
in question. ‘ghe act of forcibly c&ingelling 
or deceitfully inducing a person tg go from 
any place is called ‘* abduction” (Section: 
362 of the Penal Code). ; bus gay person 


may be kiduapped from British India, 

(Section 360). YouwPage requested to call the 

Magistrate’s attention to the szet words of 
e e 


D 


12, Criminal 


Procédure on complaint triable under 
Chapter XIV of the Code of Crimi- 
nal Procedure when complainant 
does pot appear. on day fixed for 
hearing. , : : 

: ° No. 778. 


From the Regiswar of the High Court of 
Judicature at Fort William in Bertgal, 
, fo the Sessions Judge of ‘the 24-Pergun- 
. nahs, dated the 28th June 1867. 


(Civil Side.) l 
Present : 


The Hon'ble G. Loch, H. V. Bayley, 
L. S. Jackson, and A. G. Macpherson, 
Judges. : 


- Str,—I am directed to acknowledge the 
receipt of the reference, made by you on the 
29th ultimo under Circular Order No, 17 
dated 17th June 1863, relative to the ques- 
tion raised by the De puty Magistrate of Barri- 
pore -as to the procedure to be followed in a 
complaint triable under Chapter XIV of the 
Code of Procedure, when the complain- 
ant does not appear on the day fixed for 
hearing. i f 
«© You appear to the Court to -have taken a 
correct view of the case. 

- On a complaint being made under Chapter 
XIE or XIV, the Magistrate would ascertain 
from the complainant the names of his 
witnesses, and would summon them to attend; 
and though the complainant was absent, the 
examination of the witnesses might proceed, 

.if the- Magistrate thought it necessary to 
prosecute the enquiry’: if the evidence of 
the-complainant’ was considered essential, 
the Magistrate cguld, under the provisions 
of Section 201, sammon him at any time 
for examinfttion. If, on the other hand, the 
Magistrate thought it unnecessary to carry 
on the enquiry in the absence of the 
complainant, he might discharge the accused 
person. ee i $ 
.. It is clr to the Court that the non- 
atteņdahco of the complainant on the day ob 
hearing, ‘does not put an end to the case ; 
forrif, after making n complgint cognizable 
under eChapter XIV, he were to die, the 
censé might’ proceed nevertheless. The 
emenning ofe Sections 19dQand 194, as the 
, Cou®-. rends them, is thateit shall bé the 
“duty ofethe Magistrate to tike the evidence 
of the complaiiarft, and the persons- men- 
“tioned if presént ; nnd that the egmplainant 
and: witnesses, if examined, shall be ekz 
amined. in presence @f the accused. Tf, 
“therefore, thg .complainant is absent at this 





stage af®the proceedings, the effect will bo 
= SA 
ix e o° 
é `. 
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that his evidence against -the’ accused 
be wanti®g. - 
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will 
e °. 
Framing of addition charge—Proof 
of deposition before agistiate. ° 
Extract (paras. 2 and 6) of Letter No. %89,° 
from the Registrar of the High Court, 
to the Sessions Judge of Shehatad, dated 
the 1st July 1864. . . é. 


. 

2. THe Coutt observe that, instełd of 
altering the, charge agningt Seo Sùnket 
Aheer (Case 1 Statement 4),the proper course 
would have beep to frame ‘in -additjonal 
charge when it is®necessary, letting the 
original charge stand, and taking a verdict 
of acquittal upon it, f 


6. The Court observe that iè Was qui : 


irregular in the abpve-mentioned cgse to 
examine the chuprassee%s to the ®ontents of 
the depositions, and certainly sngerfitous to 
prove in that way that the prisoney aotually 
deposed what the Magistrate ‘wrote dogn. 
The deposition itself is incontrovertiblo® 
proof on the point, and’ the consequences 
would be most serious, if, instead o$ taking 
the recorded’ deposition, the Courts were to 
resort to oral testimony as to what a Witness 
deposed on a particular occasion. It ig only 
necessary to prove the identity of tha 


-accused as the person who made solemn 


affirmation, and was examined on that ocea- 
ston, if that was denied. Ynuder these 
circumstances, the Court. observe tliat your 
direction to the Magistitte musg be with- 
drawn. : 


e 
Magistrate bound to commit when 
: l in doubt. STRE 
Extaact (para. 4) of Letter. No# 199, fran 
the Registrar of the High Court, to the 
Judicial Commissioner of Chota Nagypore, 
. dated the 2nd July 1867. i a, 
4." Wirt advertence "to the remarks of 
your judgment in the case of Goober Dhul 
and another (Casee3 Statemeft 5), the®@ourts 
observe that it was out of the qhestion to 


call the act, which the ne:used have commit-* 


ted, forgery. If the pur@hager was not sqtfs? 
fied with the deed, he shoultl Ifave refused to 
accept it. But the Conrt, do not think ita 
‘eorrect, opinion that a c@mmjtment should 
nolg be m&de when the evidepeo for “the 
defence is as strong, or nearly so, as that for 
the prosecution. Of Conrse, if the evigence 
for the prosee Rien is manifestly false, thera 
shdtld bemo commitment ; but if the Magis- 


trate fs in doubt, thy Cort think he is bogind 


‘to commite'« : oY 82 
, ee i See 
a * me ° 
d are 
eg $. 


e 
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Tender of Conditional Pardon—. 

. Queen’s Evidgnce. ° 
Resoltion No. 805° of the High. Court of 
° Judicature at -Port William in Bengal, 
° upder date the 4theJuly 1867.- 


' Pho Hpw’blo F. B 


Present : 


Bee Judges. 


© Reap a letter? from the Sessions Judge 
of Tirhoot, NO. 156 dated 22nd June 1867, 
in refly to thevremarks ef the Court record- 
ed-in the case of Dhurum Dutt Ojha and 
others on the 13th ultimo. 


e e 
The Couttéhink that the Sessions Judge 
is mistekenginu suppogingy that- a conditional 
pardon annot be tendered to un accused 
person afterMthe evidence for the prosecution 
has beeu @osed. Section 372 of. the Code 
of Criminal Procedure, quoted by the -Ses- 


sions Judge, refers generally to the proce- |: 


dure of @ trial, but does not, in any way, 
inierferé with Section 210, which distinctly 
empowgrs a Court of Session at “ the time of 
trial” to instruct a Magistrate to fender 
pardon. The words “time of trial” must 
be taken iù their natural sense, and they mean 
undoubtedly, “any time during the trial ;” 
and, as a trial is not over until- the defence 
has been talen, and evidence (if need be) 
in support of it regorded, it follows that, in 
this case,a pardon might have been tendered 
by the Sessions Judge through the Magis- 
trate to the prisoner Lalloe after he had 
repeated the confession previously’ made to 
the Magistrate. Under these circumstances 
the Couyt See no reason to alter the opition 
formerly oxpressd by them. Fs 
kd 


With regard to the Session Judge’s re- 
marks as to the improbability of ghe prison- 
. ers, Lalloo and Buddoree Koormee, consent- 
og tg turn Queen’s evidence, the Court 
observe that such improb&bility would ‘orm 
no fule; for many aman who would deny 
e epersstently allgkn@&wedge of n faet when 
hisddinissiong wofifd tell against himself, 
might satura enough see matters in a 
different light «yhen a confession would 
change him from a prisoner into’s witness. 


‘ Ordered 
e 


That a copy of this rgglution be for- 
warded to the OfRciating Sessjous. Jddge 
„of Tirhoot for his iufprmation and guid- 
ante. , 


` 


“Kemp tad F. A. Glover, 


harge in a case of False 
* Ewdence. 


Extract (para. 4).of Letter No. 807, from 
Me Officuating Registrar of thes High 
Court, to the Sessions Judgt of Purneah, 
dated the 5th July 1867. ° 


4,» Tue Court observes that the first hend 
‘oft the charge against’ Aulad Ali (Case 7 
Statement 5) has been incorrectly drawn uf. 
It should have been to this effect :—‘ That he 
verified a plaiut which contained an aver- 
ment that (the false averment should be 
set out here) which averment he knew or‘ 
believed to be faise, or did not know or believe 
to be true, and that he thereby inteutionally 
gave false evidence in a stage of a judicial 
proceeding, and that he has thereby com- 
ı mitted an offence punishable under Section 
| 24 of Act VIL of 1859 read with Section 

193 of the Indian Penal Code aud within 
the cognizunce of the Court of Sessions.” 


> Form of c 


‘Prial and acquittal of an Idiot—Form 
of charge in a case of Dacoity. 


Extract (paras. 12 and 13) of Letter No. 
808, from the Kegistrar of the High Court, 
to the Sessions Judge of Tirhoot, dated 
the 6th July 1867. 


12. In the sume case I am directed to ob- 
serve that the provisions of Chapter XX VILL 
(of Lunatics) Code of Criminal Procedure 
‘have becn entirely disregarded. ‘Che pri- 
soner is stated to be an “¿diot? which, in 
the usual acceptation of the word, means 
a person. whose uuderstapding is deficient 
from his birth, and who dves not usually 
enjoy auy lucid intervals.. TheeCourt do 
not understand how such a person could 
have been fried and acquitted. If the 
‘Magistrate was of opinion that the ‘accused 
-person was of unsouud mime he should 
have stayed further proceedings (Section 388) 
gud proceeded under Section 390. If the 
Sessions Judge was of opinion thas’ tho 
prisoner was an idiot and of unsound mind 
at the time of fhe trial, he should laye pro- 
ceeded under Section 389 in thesfirst in- 
stance to try thiPfuct Of such ansqendiness, 
of mind-; and, if this issue wege fouad in 
„the affirmative, he coyld not have tequilted 
the prisoner ; nor could*¢he case have fullen 
to the groynd on the plea of the sprisoner’s 
idiotey, (as put by you), for the man would 
have been declared iheapable of making his 
defence, and could A! havg been tried. 
Your atterftion and that of éhe Magistrate 
ae 

" e 
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is called to Criminal Circular No. 14, dated 
the 15th August 1864. , ° ` 


_ 13. In the case of Nanki Geer (No. 13 
of Statement No. 5), I am directed to pomt 
that Section *397 is simply declaratory of the 
penalty, and „the charge should, therefore, 
have been undey Section 395 taken with 


Section 397, ee 


e . á 





Punishment for Mischief by Firo. 


Extract (para. 2) of Letter No. 812; from 
` the Oficiating Registrar of the High 
Court, to the Sessions Judge of Sylhet, 
dated the 8th July 1867. : 


2. In, the case of Deeboo Nath Jogee 
(Case 18 Statement 4) the-Court observe 
that the amount of mischief done is not 
altogether in a charge under Section 
436 of the Indian Penal Code, to be the 
measure of the penalty to be inflicted. A 
person who mischievously sets fire to a 
human dwelling, may putin jeopardy the 


lives and the property, not only of those 


dwelling therein, but of others dwelling in 
adjoining houses, of persons assisting to put 
out the’ fire, nnd so on. These remarks 
probably do not apply to this case, for you 
have not stated all the circumstances of: it; 
but the Court make them in order to lay 


down the principle by which the Court con- 


sider that the severe penalties of Section 
436 of the Penal Code are justified. 


` 





Statement of a witness under promise 
%f pardon notadmissible as evidence 
agains} him. 

Extract (para. 3) of Letter No. 822, from 
the Officiating Registrar of the High 
Court, to the Sessions Judge of ‘Bhaugul- 
pore, dateg the 10th July 1867. 


3. Wir advertence to the remarks of 
your, judgment in the case of Puduntle 
Dossad (Case 3 Statement 4), the Court 
observe that there appears to,be no provision 
of law making admissible as evidence 
‘against An accused ‘person, a statement pre- 
eViously gnade by the sameYperson when he 
was %xamiged ns a witness ender a promise 
of pardon. € 
would be contrary to the policy of the rule 
liid dow in Section 203 of the Code of 
Criminal Procedure, relating to the examina, 
tion of accused pergone, which directs that 
no influence ky means of promise or threat, or 


‘otherwisé, is to be used to induce such per- 
7 e 


















“sboffences punishable’ under the Indian Penal . 


To admit stch a statement,_ 


“—ws 
son to disclose any matter within his know- 
ledge. ou were, therefore, the Cqnrt 
think, wrong in “taking „the statentent into 
your consideration ; and if thjs weve the 
sole evidence against the accused,* a woyld 
have been necessary te set aside the convic-° 
e 


tion. ' . o 
e é g 
, > . 
` e s . 





mit persons charged with offences 
punishable under Section 93 of the e 
Registration Act XX of 1866. 


. Ne 836. + * ¢ 
From the Officiating Registrar of the “High 


Court.of Judicature at Fort „Willia - 


in Bengal, to the Judge ofeEost Burd- 
wan, dated Caleytta, the 18th gulp 1867. 


Present: -e ° 


‘The Hon'ble the Chief Justic® and thë 


nde. 


Hon’ble G. Loch, L. S. Jackson, 
A. G. Macpherson, Judges. 


° 

Sır, —I am directed to acknowledge the 
receipt of your letter No. 62, dated the 20th 
May 1867, submitting a reference for the 
decision of ‘the High Conrt under the 
provisions of Circular Order N@ 17 of the 
17th Juné 1863 on the following point, viz.— 
‘* Has an Officer, vested with the full powers 
Of a Magistrate, jurisdiction to gry offences 
punishable under Sectiog 93 Act XX of 
1866.” ° 


2nd.—I am’ to communicate to you the 
following gpinioh of the High Court :—The 
offence in question is punishable under a 
specjal law. viz. the Registratiog Act. B 
Section 21. Act XXV of 186], “ the@riminil 
Courts of the several grades, according to 
the powers vested in them respectively by this 
Actshull have jnrisdicgion in respect of 


Court or under any “specialeor local law 
excgpt offences wifch are by nny such®law* 


‘made punishable by some other ‘agthority y 


therein specially mentigw&ed.’2 . 
-+ 


8rd.—As the offences created by Secflon 
93 of the special law known as the Regis- 
tration Act,eare not made @unishuble by any 
other auth®rity therein specially mentioned, 
the Court think that the Criminal Courts 
of the several grades fhentioned iu the Code 
of Criminal Pr@oedure, have jurisdiction in 


resfect tleereto, but oly to the extent of 


the powers vested iw the® by Section 22, of 
that law. e- i e e 
. 3 bd j i > ° e 
d e ° e e 
e e ò n 6 


ele te. Ly eee 
Power of Magistrate to try or com- `» 


1867.] Criminal ` ` THE WEEKLY REPORTER. Letters, 15 





- Ath.—In this view the Court believe that 
“the Magistrate has jurisdiction i try these 
offences. If thft Officer, however, consider 
e that môre segere punishment is requisite, 
e “than “he js competent, to inflict under the 
e powers coyferreds upon him by Section 22 
- Act XXY of 1867, he should proceed, under 
e ,Sectich 226 of the Code, to gommit to the 
‘s es | Segsions. © « . À 





ment, nard enot toa wholly different species 
of punishment, In respect of which it cannot 
be said with certainty that it'is either a 
more or a less severe punishmen® , ~ : 


8rd.—With respect to *the second class 
óf cases, I nm to observe that the proceedings 
of the Magistrate were evidently. taken 
under Section 21 ofthe Railway Acte 
(XVIII of 1854) which enacts that the 
owner of any animal trespassing on the 
Railway shall be liable to a fine not exceed- 
ing ten rupees for each animal, and that 
“it shall be lawful for the Company, or any 
of their servants, to take or drive every 
animal which shall be found so trespassing 
to the nearest Police Station, there to be 
detained until the highest amount of fine 
incurred by such trespass, and the expense 
of feeding and keeping the animal, be paid, ` 
or until a Magistrate shall otherwise order.” 
























core *5th.—I am to add that all prosecutions 
e ought clearly to be instituted before the 
` Magistrate who will then use his discretion 
te try’ oy commit, and that this is the 
ə „evident meaning of the latter part of Sec- 
tion 95. The words “instituted before” 

* e are Rot synonymous with “ triable by.” 

wae 


eo. «YT o 
whipfing to be awarded only by the 

` Magistrate who has tried the case 

—Cattie-trespass on the Railway. - 


- No. 837. te. 

Frog the Officiating Registrar of the High 
Court of Judicature at Fort Wiltiam in 
Bengal, to the Sessions Judge of Beer- 
bhoom, dated Calcutta, the 18th July 1867. 


e- (Criminal Side.) 
Present: ` 


The Hon’ble the Chief Justice, and the 
Hon’sle G. Loch, L. 8. Jackson, and 
A. G. Macpherson, Judges. 


Sn$—I. ax directed to acknowledge the 
reccipt of your letter No. 48 of the 6th 
ultimo, Bringing to the®notice of the High 
Court the. proceedings of the? Magistrate of 
the Djstrict, first, in respect of whipping 
inflieted by, him in cases referred’ by. his 
subordinates under „Section 277 Code ‘of 
Criminal Procedure, who, though having 
jurisdiction, were yet not em owereg by law. 
to inflict this “particular puhishment; and, 

- — secondly»in respect of certain cases of cattle- 

* — sfeapass on the Railway. ..? 

* nd.—With reference to the first class 

° eo Df cases, Lenm?te state, for the direction of 
. e ‘the Magjstxaté, that the “Court agree with 
` you in, thinking that whipping should be 
awarded onèy by the Magistrate who has 

tried the ense. It has vegy poasibly, the 

_ Court surmise, been supposed by tiẹ Magis- 

trates of your Déstrict that the cense is mete 

*by the provisions of Gection 277 Code of 
Criminal Procedure; Bal the words ‘peall for 

amore severegpunishment” %n that Section 

° refer, in the opinion of the Court, to a 

e greater amount of’ ths sgae kind: of punish- 

(2 e 


e e e n % o 2 


. Pane a Bo hires l : $ i ¥ ' f 


Ath.—In order to legalize the penalty 
provided by the Section, it is not necessary 
that a formal complaint should be preferred 
before, and that evidence should be taken 
down by, a Magistrate. The exaction of 
the penalty, therefore, from persons who 
admitted the trespass was not illegal ; but 
the Magistrate acted improperly in directing 
the Police to send the owners of the cattle 
into the station. 


i 


` 


. f - . 
Power of Sessions Judge to re-open 
a case before judgment. 


No. 863. 


From the Officiating Registrar of theHigh 
Court of Judicature at Foyt William in 
Bengal, to the Officiating Sessions Judge 
of Jessore, dated Calcutta; the 25ih July 
1867. ° 


(Criminal Sige). 
Present: $ ae 
e The Hon’ble-L. S. Jackson, Judge. 


Sir,—IN reply to your letter No. 122, 
dated the 22nd instant, I am, directed to 
observe that Me High Court, has upt appa- 
rently the gowereto “‘ permit” yêu to re-Spen 
the proceedings in the Gse, of Jeobuñ 
Mundle. fe 


2. '*T am to point ont, howeger, that, as in 
trials not by*Jyrys the decision is vested 
exclusively in te @ourt, and, as in this case, 
you yaurself do nòt appear: tg have given 
judgment, so that the trifl is ngt concluded, 


. i 
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there seems to be no renson why you should 
not summon the Assessors, ré-open the pro- 
ceedings, take such further evidence as you 
think necgsstiry, and enll upon the Assessors 
for a new opinion after which you can pro- 
ceed to give judgntent. The Court has not 
adverted to the merit? of the case. 





Distinction between conviction on 
confession and on, plea of guilty— 
Form of conviction in a case of 


attempt to cheat —Proof of deposi-. 


tion before Magistrate — Commit- 
_ment for False Evidence restrained. 


Extract (paras, 5, 12, 18, and 14) of Letter 
No. 864, from the Officiating Registrar 
of the High Court, to the Sessions 
Judge of Patna, dated the 25ih July’ 
1867. 4 


5. Tue entry in Columns 11 and 12, case 
ot Kunhaee aud others (Case 10 Statement 4) 

“convicted on their own confession,” should 
have been worded “ convicted on their own 
plea of guilty,” (which is the language used 
in Section 862, Code of Criminal Procedure) 
to avoid confusion between a plen at the 
trial and a coufession préviously recorded, 


12. The Court observe that the prisoner 
Riunsurum Lal (Case 16 Statement 4) was 
seutonced to three years’ rigorous impr ison- 
ment under Sections 511, £19, and 420 of 
the Penal Code. Section 419 was super- 
fluous, as the conviction was legal under 
Sectioys 511 and 420.9 : 


13. With reference to the opening Clause 
of your charge to the Jury in the cuse of 
Gunesh Goalu (Cage 2 Statement 5), the Court 
observe that it is not necessary, and would 
not be proper, to gand up evideuce to show 
that the deposétion contained the exact 
words of the prisoner, It should be proved 
that the*® accused is the person who,- ou 
solemn gfirmation, g gives the deposition, antl 
then, the deposition “being put iu, ‘the signa 
ture of the Magistrate should be proved, but 
not the eqntents of the depositu. 


014. The Dost observe °in tl® case of 
Bysukhee Geer (Case 3 Stitemeht 5) that it 
certainly is important that Magistrates should 
learn to abstaige from committjng on charges 
of giving false evidenceeyery witness .who 
happens to coulradict himgel on immaterial 
poiuts, -Althgugle the materiality is not 
essential, thefe inust®be a corrupt intention. 
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— —— a Sng enema 
Proof of (leposition ‘béfore Magis- 
e 
trate in a case ôf False Evidence. 


e ae 
Extract (paras. 1, 2, and 33) of Lelia No.» * 


. . ° 
- 866, from the Officiating Registrar of thee is 


Ke High Court, to the Officiating" Sessions | 


Judge of Shahabad; dated the 25th July . J : 


1867. ° 


1. In reply to your letter No.l 45, dated 
the 8th instant, I am dirgeted to iuform you 
that, when a person is charged with giving - 
false evidence upon a deposition made ‘hefore 

a Magistrate,-it is necessary first to peove that 
hé is the person who ghve esuch evidende ; 
"that it was given in a judicial prageeding 
(e. g. of the complaint of A. B; 
C. D.) on or about a certain day ; and that? 
he gave it on oath or affirmation (Segtion 
43 of the Code of Criminal Procedure.) ® 
è : Er 

2. When the -deposition is nccompanied 
by the memorandum prescribed byeSection 
199 of the Code, signed by the Magistrate, 
Magistrate’s signature thereto is 
proved (there being no provision as t8 deposi- 
tions of witnesses analogous to thgt in 
Section 366 which makes the Magistrate’s 
attestation without proof of signature pri~: . 
examination of an 


against > 


accused person), then the deposition is® proof @' 


of ‘what the person charged Atli perjury 
stated, nng he is concluded by it. 


8. Ii is therefore, as „you “ine atveaay 
beep instructed, unnecegsary and, isgular ®, 
take paro? evidence of the matter coatniged æ, 
in the deposition, though itgupy be admissis 
ble to give parol evidence of Staperpents not’ » 


contained in the deposition ; and, it may also, 
though og this | point the Courte e&press no 
final. opiuion, be allowable, to show on the 
part t-of tke accused @het he added afterwards” 
statements axplfnatory of, the “gvidence which 


he had given, e. et sar 
/ ze. e 0 T 
Ch s 2s o e i 
A gun 
e pa ò . ° 
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Admissibility in evidence or admis- 





. sions Jeading to the. discovery of 
» Property taken in dacoity.- 


*Exjract (para. 4)e “of Letter No. 868, 
o from she’ Pfficiating Registrar of the 


; “ High Court, eto the Sessions Judge of 


. the 24-Perguanahs, dated the 26th July 
wi 


nee 


a With ie tence to your remark in the 


case ‘of Nyau Mistree and others (Case 15, 


Siatemett +), that the confession of the 
prisougrs to ‘the cee he participation in 
the dacoity “ would uot be admitted as legal 
evidence,” the Court do not see why it 
phaald not bé admitted if the prisoner made 
“admissions leading to the discovery of pro- 
perty. Sich admissions ‘are receivable under 
Section, 150, Code of Criminal Procedure, 
when the discovery is deposed to in support 
of a charge of receiving, e. g., suppose the 
accused to have said to.the Policeman “I 


concealed the articles whieh I got iu the : 


dacoity A Sunder my stack of straw, and 

those which I got i in dacoity, B under the 

floor of my cow-house ;” as long as the in- 

formation relates distinctly te the. fact dis- 

covered jin consequence of it, it may be 

reeived, ° e. 
e. loon y 


. è 
Form of charges in cases of Grievous |- 


Hypst ane. Rioting, with Sonny 


; weapofs by à umber of an unlaw- 


° afi oe. fe . E 


e 
z “No. 887. 


P ` e e ` . 

From the farran of the High® Court of 
‘ Judicature at Fort ieee in. Bengal, 
- tothe Sessions Jedge of © Lirhoot, daged 


Galeutta, the 313? Julg 1867, 2 fo 
` e e . 


ë ? 
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ae ons Present =’ ae 
f š : ` we ' .’ va . 
The Hon'ble C. P. Hobhouse, Judge. 


Sir, —With reference to your Jdil Deli 


very Statements for June last, I am directed 


.to observe that the charges against Seeta, Ram 


aud others (Case 2 Statement 4) and 
Degumber” Rai (Case 2 Statemént 5) have 
been ‘incorrectly drawn up. They ‘should 


have set forth— 


~ “1s¢.—That he, on or about the ————= 


at — —, was a member of an unlawful 


assembly, and- did, in the prosecution of a 


common object, voluntarily cause grievous 


hurt otherwise than on grave or sudden 





provocation to , and that he has thereby 
committed an offence punishable under Sec- 
tion 149. read with Section 325 of the 
Indian Penal Code, ands, within the cog- 


nizance of the Court of Sessions. ° 


at 





2Qndly. 





: - .. e 
, Was a member of an‘unlawfal assembly, 
find did, iu pr osecution of a common objett of 


such suecnttl y tomini, the offence of rioting, 


armed with a degg weapon, or, with sgme- 
e e 





thing Whith u€ed as a wenpouPof offence . 
. e S e 


. ., 
was likely-to cause death, to wit, a 


> 


. i e $ — % 
gud, has committed gn offence punishable,” 
e . 
R. en a 
S ° l . z P 
ae a e 
"e o 
° 


18 Criminal 


° 
THE WEEKLY REPORTER. 


Letters. [Vol. VIII, 


aasa aIamet‘ 


Forms of charges in cgse of false 
personation, and atiotmont thereof. 


® 7) 
Parde (parta 2) from Letter No. 908, dated 


2nd August 1867, fiom the Ragistr ai. of 
athe High Court, to the Sessions Judge. of 
Backergunge. 


Tae charges against Ram Chunder Doss 
and Prosonno. Coomar Gangooly (Case 1 State- 
ment'4) have been incorrectly drawn up. 
They should have set forth. Against Ram 
Chunder Doi: “ Firstly, that he on or about 


falsely presonated one 








the ——at 
Gooroochurn Dutt, and in such Gadan 
character-made a statement, viz., (here the 
statement should be set forth) in a proceed- 
ing awder Act XX of 1866, and that he has 
&e. 


words “on oath was not recorded” should 


thereby,” 


have been omitted, 
a é 


" Ageinst® Prosonno Coomar Gangooly. 
s Firstly, that he on the said date at the said 
place abotte?” Ram Chunder Doss in daleely 
persenating one Gooroocharn Dutt, a witness 
and in making i in such assumed diret a 
_ statement testifying 
e to 
J amay, guddy, N}zaddy, and Arman 
jn a proceeding under “Act XX of 1866, and 


to ‘tbe identity of 


that‘he y thereby, cgtimitted an offenea,|: 


pinishablg “under Sedion 94 read, with Sec- 


In the second head the | - 


tion 93 of Act XX of 1866, and within the 
cognizance of the Court of Session 34 Secondly 
that he on the said datę and® at thie said 
place abetted Ram Chender Dess in inten-° 
tionally making a T aaeoa by stating 
before the Sub-Registrar of,  Mldngpor $, whore 


-| was as acting in exteution of Act XX of 1966- 


e 
ina ‘a proceediitg under the saifl Act, that Kel is è 


Gooroochurn Dutt and a witndss tœ the 
instrument 4, aad by testifying to the identity 
Opaguddy, NyauJay, ang 
Arman, and that he pas thereby mitted 


of Jumaldy, 


an offence punishable under Segtiow 91 of 
Act XX of 1866, and within the eogtbeance: 


of the Court of Sessions.” e 





Gancelment of a second case against" 
the same prisoner convicted in a 
- previous case. ad 
Evtract (para. 10) from Letter No. 937, 
“dated 10éh August 186%, 3 from the Regis- 
trar of the ‘High -Cour b to the® Dentions 
Judge of Renapare, Aa : 
THE Court- observe, with reference to’ 
your remark in the case of Gheekoo Noshy’, 
(Case 15 Statemetft "4), that * this case 
has been egucelled as regards the prisoner 
Kuncheea, No. 1e; he h avingbeen sentenar ` 


ed t® seven years’ transportation į im cgse UW 


that-yous had no powermt} cancel this ‘asg. Py e 


You should have tried Fugtheea metis 
form and cope to some fiting and, if the 
ma requir’d no further punishment, a 
should so have found? as you have fgund 
in «other | caso *ageinsé Kuncheea. 
remark ales. applies fo Cafe 16 Statement &. 


This - 


1887.] 


Criminal” 


THE WEEKLY REPORTER. 


Letters. 19 


——— ON 


Ferm of finding in cage in which the Witness to prove a document be- 


acepsed, was found to have commit- J 


© “ted the act charged while unsound 


-in wind., . 
e e A s 


ne * eur C para. 2 ) from letter No. 955, dat- 


° j "ed 17ih Augest 1867, fromethe Registrar 


ofe the High Cqurt, to the Sessions Judge 


` of Rajghahye; 
e e. 

Tag finding in the go of Gazee Peer 
shouldshavg been drawn ‘up in the manuer 
eshowh below, and you will be so good as to 

° amend it accordingly, as you had no author- 
ity to &uflict the penalty -of labor of any 
kind tg- 

« The Céurt, therefore, concurring with 

tho Assessors, finds that Gazee Peer did kill 
Babon Mundal by. striking him on the heat 
with a elgb; but that by reason of unsound- 


ness of ming he was incapable of knowing 


that he was doing an act which Was wrong 


Qg contrary to law, and that he is not, there- | 


fore, guiitý of The ofence specified in the 


charge, viz., that he has committed culpable 


ø homicide not amounting to murder by caus- 


eingetfe death of ‘Babone Mundal, and „has 


, # thereby “committed an offence punishable 


° aglér Section, Jos ef “the Indiau Penal Code, 
and the Court directs that the said Gazee 
Peer be cogil and that, unger the pro- 
visions of Section 39t of the Code of Cri- 
minal Procedure, ae said, Gazee Peer be 
Kept in safe castyly in in the—ptndipg” "the 
orders of the Local Coveramenk’ 


. e e 
by 


oe & ROT te 


comes a witness for all ‘purposes— 

*Examination of acoused | to Be given 
‘4a evidence at proper. trme as part 
of case for the prosecůtion—Medi- 
cal evidence when to be Tead. 


Extracts (paras. 4, 5, and 9), from letéer 
No. 960, dated 21st August 1867, from 
the Registrar of the High Court, to the 
Officiating iSeaEIO RS Judge of Moor she- 
dabad. 


4, Wire advertence to your charge to 
the Jury in the above mentioned case, viz. : 
“ that when Dwarkanath Moitro, Inspector 
of Police, was examined for the prosecution 
to attest the map produced, I refused to 
allow in, cross-examinaton that he should be 
examined on other points connected with the 
local enquiry held by him and unconnected 
with this map,” the Court observe that you 
were clearly wrong in doing so. The pri- 
soner was entitled-to prove by cross-examin- 
ation any facts which made in his favor, out 
of the mouth of the witnesses for the Crown, 
when they had been examined. This is an 
advantage of no trifling importance to the 
prisoners, as it is admissible. to put leading 
questions in cross-examindion. Vide Starkie, 
page 196, and Roscoe on Evidencegn Criminal 
Cases, page 133. It is the rule in both Civil 
and Criminal cases in England that a witness 
sworn and examined, thoughegven for the 
formal proof of a document, becomes a wit- 


r 


ness for all purposes. l : : 


' 5. With advertence also to your. charge 
to the Jury in thg case of Ichha Ghosani 
(Case 6 Stateme 4), Tam to state hat in D 
recent case, th? Court observed fiat itt CXQr . 
mination of the accused before the Magistrate, 
instead of. being given in evidencat a pro- 
leper time as part of gheecaso for the prosecu- 
tion, was read for the rst time whén the 


Judge was summing up. tu tifs present 
' o a 
e. e 
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case you tell the Jury. it has “just beem ral 
to you.” The Court are about issuing* a-Cir- 


cular Orger on this subject, ‘directing that 


the ewnminațjon should be put in at the 


` right time, and made part -of the Sessions 
record, which should also be done in’ the case 


of examinations réceived under Sections,368 


and 369 of the Code of Criminal Proce- 


dure: ' 


‘9. From what you state in. your ‘charge- 


to the Jury in the case of Brojo Lall Haldar 
and others, (Case 3 Statenient 5), it appears 
that thé medical evidence was read for the first 


time when you were summing up., This_ is 


' such an irregularity that, if the accused had 


been convicted, it would probably have been 
All the evi- 
dence ` for’ the prosecution must be given 
before the. accused is called on for his defence, 
Section 372 of the Code of Criminal’ Proce- 
dure, ‘and the accused is clearly entitled to 


necessary to order a new trial. 


observe upon or to rebut the priméd facie 
evidence afforded by the ,“-éxamination of 'a 
medical witness” received under Section 368 
of the Code of Criminal Procedure. 


A petition not a “declaration” and 
therefore not evidence of a fact. 


Extract (para. 7) from letter No. 991, dated 


28th August 1867, from the Registrar of |- 


the High Court, to the Se iaont Judge of 
Sar un, ` e 


‘Wire agvertence to the “ieee. under 
Sections 199 and 193, Indian Penal Code, 
in the case -of Ablok Lall. and another; 
(Case 8 Statement 4), the Court do not 
understand kow a man’s petition, on which 
he makes an allegation, can be taken as 
evidence of ‘a fact, not being a “declaration” 
which. by law may be verffied and then 
received by a Gourt in  ġupport of ‘cause 
showh. o( Sle Sections, ‘178 and 164 of the 
Code%f Qi Procedure, ). Pam to request 
that you | will be sg stad as to forward the 
records ofgthe case for the Court's Tonsidera- 


tion and orders. - e , : ° 


`= See Cigeulat No. a Sted 2nd September ; infra, 


, Criminal Circulars®p. 6 





"Marder and Culpable Homicide not 


amounting to murder—Injury not 
e 
intended to cause dbath. ° è ° 


Extract (para. 2 from lette? No. 1006, 


dated 31st Aian teer, froin the hapa ° 


trar of the High Court, to the Sessions e° 


; s. 
Judge of Hooghlọ n> o 


e 
Wairau reference to the observatiqn quoted ° 


in the riar gin from 
A ‘ “Tant er ibang) f the Additiowal Stssions 
ron. e e. nition of 
Sections 299 and 300 of Judge’ 8 clarg g? to the 
the Indian Penal Code, Jury in the case of 
that; a be prisoner Hurra Kisto Manjeegnd 
znew tha 1e club now 
in Court was likely to others, (Case 5 State-e 
cause someinjury likely ment 4), the Court 
to ‘cause death, and if understand th& Addi- 
he intentionally used l ] 
the weapon, even if he tional Judge to, 1B.V8 
had no intenton of meant that the Prisoner 
committed murder if he 
intentionally used a 
weapon which he knew 


causing Hurradun’s 

death, still heis guilty 

was likely to cause death. This in. the Court’s 
e 


of murder.” 


opinion is not the law as laid d6wn in Sec- 


-tion’300, {nor apparently’ would e22 act so 


done be even culpable homicide under Sec- 
tion 299), other wise if a man having a sledge 
hammer in his hand were to drop it on the 
toe of another intending to ` indlict slight 
hurt,in the way of a pinche and an injury 
were thereby caused and mor tification super- 
venet so thgt the injured, person died, the 
person who inflicted the hurt would be™- 
guilty of murder. © There wis, ‘therefore, ae 
serious inaccutacy in the direction® of “they 
Addition’! Sessions Tudeh, t@ the Jury $ bate : 
as the facts would apparenAlygbear out “the 
charge according to the true meaning of the 
lawyinasmash as it seems to hate been proved 
that the act was done, with the knowledge 
thatthe accuse was. likely by his act to 
cause death, it does noè seem necessary" to 
call -for the progeedsnes with a view, to 


revision. @° 2 ea 
ee 
eo .,°; 7 5 
e A ` e 


® eme 


e 
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facts, the complainant’s statement regarding 

the stolen property. made to ‘the Police; . is 

no evidence (Section 15¢ of the Code of 

Crimjgal Procedure), ‘and’ that you should 

aot havg petused ót on the trial so as to give 
* it the weight of lega} evidence. 


Magistrate's attebtation of the writ- 
* ten exanfination of the prisoner be- 


i > (fore him isdn itself legal evidence 


thereof, unless rebutted. 

Extract (para, 3) from Letter No. 1114, 
dated 18th September 1867, from` the 
Registrar 8f the High Court, to the Ses- 
sions Judge of Hoo$hly. — 

“Wir „reference to your remark to the 


+ Jury in the case of Sushee Sontal and 


another (Case 8, Statement 4) informing 
them éhathey must“ nsider whether the 
attestation by the Deputy Magistrate was 
or was not®sufficient proof of the genuine- 
eness of the confessions, the Court have to 
olferve that the proper question was not by 
any means submitted to the Jury. Section 
366 makes the attestation of the Magistrate 
-sufficient primé facie proof of the prisoner’s 
examigation. -In other words, there is a 
rebuttable or disputable presumption of law 
in favor of the genuineness of that examin- 
ation, which may be rebutted or disputed by 
evidence for the defence, and in default 
of such evidence (unless you saw reason to 
doubt the genuineness of the Magistrate's 
signature) you should have directed the 
Jury to opnclusively presume that the pri- 
soner’s written examination taken and 
attested as rgquired-by law (Section 205) 
was a correct record of his staterfent before 
the Magistrate. 
e 


ee ——— . 
e 


` Object of, Cinfeulag No. 5, dated 12th 
July last explained. 

Extract (para. 7,) from Letter No., 4118, 
dated 19th September 1867° from the 
Registrar eof the High Court, .to the 

z Sessions Judge of Bi@uugulpore. 

g Yag Court must express their disappoint- 
at the mod@ en which the directions 
ofe Circular Order No. 5,* dated the 12th 
“July last, in®*respect to the preparation -of 
‘Statements have been carried, out by you: 
Instead of tlt abstract statemegt contgined 
on the revetse of the leaf, a lengthy narra- 
tive, and even: argument -covering several 
pagès, has been sent up jn almost evéry 


béing thus swollen to even larger dimen- 
sions than under the previous ‘form, and the 
object of the Circular Order being thus en- 
tirely defeated. .As-the- mode of trial, the 
charges, and the result, are exhibited in the 
first page, it is wholly unnecéssary to repeat 
them as you have done in every case. The 
purpose of the. statemenfis merely to*ex- 
plain concisely what does not appesi from 
the Tabular Forms, not to repeat it, or part 
of it, in another shape. You have also 
omitted something which you were specially 
required to do, viz. to give the opinion of 
the Assessors seriatim and separately, of 
course stating their names. On this point 
your attention is drawn to Circular Order 
No. 4,* dated 28rd June 1865. 


Evidence of a child under Section 14 
Act II of 1855—Charge in a case 
of forging a document ‘should set 
forth the document said to have 
been forged. 


Extracts (paras. 2 and-3) from Letter 
No. 1186, dated 21st September 1867, 
from the Registrar of the High Court, 
to the Sessions Judge of Tipperah. 


2, Wirm advertance to your charge 
to the Jury in the’ case of Mussamut 
Shubratee (Case 1, Statement 4), I am to 
observe that the child Biste, in this instance, 
was either competent, -within the.meaning 
of Section 14 Act II of 1855 in the 
manner described in’ Section 15, to give 
evidence, or incompetent. If she was 
incompetent, she should not have been 
examined at all. If. cofpetent, then Wer 
evidence. was good for whateyer iit was 
worth, not simply as corroborative, . but 
as. direct evidence. . ~ 

8. The Court find it impossible to 
understand from your chargégto the Jury 
in the case of Jaha Bux Murshi (Case 9 
Statement 4) what the.specific offence was 
with which the prisoner was, charged® and 


of which he was found guilty. ‘The chayge `’ 


does not set forth the document gaid ‘to 
have been forged gnd found to have been 
used fraudulently withe guilty Knowléige, 
and the Sectiong(471 quoted is not # papalty 
section standings by, itself, and the Court 
cannot discover with-wfiat Section it should 
have been, coupled, whether Sectjon 467 or 
some other. ‘The prisoner, however, has, ap- 


case eutered in Séatement 4, the regurn |*pealed, and the papegs Have been sent for. 


—2 





e 
® 
e * gee ante, Criminal Circulassg P» 1. 

e ee e 


* Sce3 W. R, Criminal Cireglars, ® d. 
e 


XSL of the. Ind#n Penal Code, was an 
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had been required aš the accused was not . 
charged with ‘culpable homicide, it was need- 
less for yOu to have stated in your chafge 

to the Jury that “‘ there is’nothing to prove 
nor even to lead one to guspect othat anye 
blow was given either, with the iftent “toe 
kill or with the knowledge that it wag like-* * 
ly to cause death, but without apy intention 

of causing death, or to caus@ ‘suéh bodjly’ 
injury so as is likely to*@ause death.” Ee. 
am also to remark that in such cases the,” . 
forms contained in Chapter XXVI ave not . 
strictly applicable, as they ab prescribed in ° 
cases where there has been a trial (Section 
381) as distinguishedsfrom cases wheré the 
plea of guilt has been recorded, and con- ° 
viction has followed thereon, A ‘comparison ° 
of Sections 362 and 363 will make thie 
clear.. For this reasoy, the @ourt are of 
opinion that the betr form.weuld be? “ the 
Court convicts,” &c., or “ the accuse pleads 
guilty of. , and the Court directs’, &c., 
instead of the words “ the Coust ffhds.” aed 


Police Diaries not evidence, except 
against Officers who white them.. 


Extract (para. 2) from Letter No. 1059, 
. datéd Tth September 1867, from the Re- 
gistrar of the High Court, to the Ses. 
` sions Judge of *Rungpore. ė 


eLHE Court further observes, in this case, 
that at the special request of the Counsel 
for the prisoner, the Police papers were sent 
for and read over by the Poliee Inspector. 
These reports were, the Court presume, -the 
diaries, and such diaries are not evidence, 
except against the Officers who write them 
(Section 154 of the Code of Criminal Pro- 
cedure). ` 


Offences under Chapter XII of Penal 
Code, not triable by Jury—No sum- 
ming up necessary in a case - in 

` which prisoner pleads guilty—Form 
of finding | in such a case. 








E -e 
Mere bringing of charge not? to be 
referred to in summing up te Jury 
—Complainant’s statement rogard- 
ing stolen property not, evidence, 
unless properly authenticated By 
oath of Police Officer. 


Extracts (paras. 6 and 9) from Ferter | 
No. 1058, dated 9th September 1867; 
from the Registrar of the High Court, to 
the Sessions Judge of Nuddea. 


Extracts (paras. 3 and T),from” Letter No. 
1060, dated 10th September 1867, from 
the Registrar of the High Court, to the 
Sessions Judge of Cuttack. ° 


6. Tare Court observe that you tried the 
case of Nobind Mali (Case 5, Statement 4) 
with the aid of a Jury having ‘overlooked the 
fact that the offence with which the prisoner |- 
has been convicted, coming within Chapter 


offence to gvhich that system of trial had 
not been extended by Government. It is 
only for offences under Chapters * VIII, 
* Government Notifica- XI, XVI, XVII, and 
tion, 7th Januargą!862. ‘Chapter XVIII} o 
da tiovernmen R otinga me tee sia Cae 
oD ; and for attempts or 
Do.,13th October 1862% yetments thereof tha 
this mode of trial has been sanctioned. 
Under these circumstances, the proceedings 
‘jn the ĉase are invalid, andthe. finding and 
sie must be setpsideyand a new trial 


3., Wits advertence to the yemarks ‘of 
your judgment in the cage of Basoodé 
Dhopal (Case 8, Statement 4), thet from the 
evidence of witness No. 1 it appears that 
this is the third false charge the prisoner has 
brought against him since he obtained hisų 
decree for ' rent, the ‘Court observe that if 
the gaccused not 8nly broaght the sefond®. * 
charge, but if it was also proved to be fitise,, 
then yow were right toedgvel] on this ci 
stance as a gr ound for an*additional cia m 
but if no second charge was before proved to 
have been falsely brought, then you were 
wrong in dwelling on e circumstance 
simfly of & charge having beeu ‘brought to 
the prejudice of the agcused. 

7. Iam to point out with advertenc® to 
yous judgment in the case of Kishore Ghose 


held beftre-fhie Court of Session with the 
aid of Asse®ors. a 


9. The Court ebfeyve that the prisoner 
Katooboollph Kholloo (Case 7, Statement"4) 
having pleaded guilty, afd jhe J udge having 
thought proper to ¢ongict him upon that” 
plea, it was ngedless,&nd, indeed, irregular, | that unless authenti cated by the deposition, 
to iai “Jary; and if any stimming up | on oath, of a Police Officer cognizant of the 

e a e 0 


(J n A s ° 


s © mbftituted fo® ig 


. CRIMINAL CIRCULAR ORDERS OF THE ‘HIGH COURT. 


Power of Magistrate to release salt 
seized. i 
° 7 srEaa CRIMINAL CIRCULAR ` 
Nos 4,* s 
"Fram “the Baar. of the High Court of 
. Judicaturt.at Fort William in Bengal,to 
e the Sessions Judyes and, Magistrates of the 
24. „Pergunnahs, Midnapore, Cuttack, Jes- 
a sore, Bachergunge, Tipperah, and Chitta- 


° e gong; and tothe Magistrates of Howrah, 


Balasore, Rooree, and Noacolly: 
e | “ The 12th Jyne 1867.’ 


OS ee (Criminal Side.) 
oe ? Present: 
The Honte, Sir Barnes Pencock, Kt., Chief. 
7 pogr and the {Hon'ble G. Loch, 


PN&min, ane. L, S. Jackson, Judges. 
ee ‘im directed to state for your in- 
formitionethat it has been.recently ruled by 
ih? High Court that a Magistrate has no 
anthority to relense Salt seized under circum- 
stancese@in which the seizure is found, on 
the triàl of an offender, to- have been 
warranted by Section 18 Act VII of ‘1864 
of the Bengal Councils 


Laying dtwn new forms of Sessions 
7 Statements Nos. 4 and 5. 
. CIRCULAR No. '5. 

From the Officiating Registrar of the High 
Court of Judi@ture at-Fort William ‘in 
Benga, to ali Sessions. Judges in thé 
Lower Provinces, dated Calcutta, the 
12th J ulye\867. ° 

© (Criminal Side. ) 
+ Present: 

‘The Udy’ble Sis Barnes Peacock, Kt., 
Justice,® and the Mowble G. Loch, 
H. V. Bayley, L. S. Jackson, and 
A. G. Macpheeson, Judges. o >j 


Chief 


r Tae Judges of the High’ Court have 


e dirgceed me to gnelese, fer your information 
ang gyidance, new forms of the Ses8ions 
P Statements Nos. 4.and 6, which are to be 
forms in present use, the 
difections contained in Circular Order No. 19 


“dated 31st December 1861, of the late Sud- 


der Court, being’enodified accordingly. : 
2. Copies? &f the new forms evil begsup- 
plied to you from time to time, on your re- 
“quisition, on-applicat%n "to the Registrar ; 
and you are requested to tglge care that your 
‘supply of them mf&y not run shprt, as*tt is 
the wish of the Curt tpat no other® forms 

Ld 
es be assed: © re 

bS _@e 
~ * Isswcd by Thispake as Special ee. Ase 

> ‘ 


HE <i 38 








I am’ to convey to you the following 

igstructions for the use of the forms:— 

They are both, you wille observe, on 
Europe paper of folio size gud on separate 
leaves. It is intended that one of the forms 
shold be used for each trial reported, the 
particulars indicated in the several columns ` 
being thus exhibited on the first page, afid 
paper of the same size being pasted on where 
the nature of the case requires further 


space. 


4. On the reverse or turn over will bo 
written an ‘abstract statement or description 
of the case, setting forth briefly but clearly 
the circumstances, the nature of the evi- 
dence, the mode of trial, .and any matter 
which calls for special notice, including 
always (in case of offences punishable with 
-death) the explanation referred to in tho 
concluding part of Section’ 380, Code of 
Criminal Procedure. 

5. The Court will expect that these 
abstracts will be carefully prepared by the 
Judges themselves, and not entrusted to sub- 
ordinates. Whenever it is necessary to add- 
paper to the form, the additional paper must 
-be-of the same description and size as that.. . 
on which the form is printed. 


6. The charge ns entered in Column 5 of 
the Abstract Statement- need not contain the 
whole -of the charge verbatim, but must be 
given with sufficient fulness and certainty, 
omitting merely formal parts; and it will be 
borne in mind that these statements are -sub- 
mitted with a view to enable the Court to 
exercise the power of vevdsion vested in, it 
under the XXIXth Chapter of tho Code of 
Criminal Procedure. ' 


‘7. In the Gth Column, ee accused be 
convicted on‘the charge as ‘lait, the entry | 
need be only “as charged ;” butif he be 
convicted on an amended chait® that charge 
should be shortly stated, and i the Section of 
the Indian Penal Code wliich applies ‘sefer- 
red te. 


8. In the #th Column it should be stated 
whether the Jury were unanimous jn: their 
verdict, . or whatdhe majority was ; algo the 
names of the J@rorg should bè given, to? 
gether with ®ny recommendaffon, to rerey ° 
or other special , matter contained. ia the . 
verdict. ‘And in tials not by Jury. the 
opinion gf the emer: ioe given 
seriatim. 


9. The Scaler Bore e the ' 
trials, atahy one Jail deliwry, Should be 

gmade ap within one outside wrapper; of - 
“whitch a specimen is also forwarded, ps 
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1867.) Criminal 
Charges for murder, Culpable homi- 
cide not amounting tomurder,. and 
.Gridvous Hurt; how to be framed. 
. @ 


EEE oicuLAak No. 6. 


; Frohn the Opiate Registr ar of *the High 


=) uh of Judicature at Fort William in 
e Bengal, to all Criminal AuthBrities in the 
Lower and Extra Regulation Provinces, 

° dated ‘Calcutta, the 18th July 1867. 


° <Criminal Side.) 
© o e 't 
oe Present: 


ThetELon’ble Sir Barnes Peacock, Kt., Chief 
Justice and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, and A. -Q 
Macpherson, Judges. 


Æe Court are pleased to caneel their: 


Circular Orders—` 
e 


No. 6 date? 11th March 1863 
„16 4 16th June ;, 
» 5° 5 28th Mafch 1866 
and to issue the following instructions which | 
are to be “obgervad i in framing charges under 
tho Indian Penal Code. 


7 2, In drawing up charges for offences 
- Talli’ unger any of thb Sections ofthe | © 
ne “Penal Codes qhich contain, special 
° exeeptions, the pgovisions of Section 237 of 


the Code of Criminal Procedure must be 
strictly attend’d to, ‘except when the charge 


is for— © 


(a) Murder. (punishabfot undge Section 
ane the Penal Chae) er 


e 
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e 
Circulars. 3 


(4.) _ Culpable homicide not amounting’ to 


‘murdér (punishable Sinder Section 304 of the 


‘| Penal Code), or - ° 


: : .? 7 

(e.) Voluntarily causing grievous hurt 
(punishable under Section 325 of the, Penal 
Code). : . 

3. In drawing up charges for: murder, 
the form given in Section 243 ‘of the Cri- 
minal Procedure Code is to be followed ; 
and in drawing up charges for culpable ho- 
micide not amounting to murder, the form 
given in Section 239, and in drawing up 
charges for voluntarily “causing grievous 
hurt, the form given in Section 239 of that 
Code. i 4 fae i 


4, Incases where exceptions (of which 


| provocation is an instance) are negatived, it 


is not necessary to negative provisoes which 


can exist only where the exceptions exist. 





Procedure in regard to insane pri- 
Soners:. 

CIRCULAR No. 7. 

From the Officiating Registrar of the High 
Court of Judicature at Fort William in 


Bengal, to -all Criminal Authorities in 

the Lower and Extra: Regulation Pro- 

vinces, dated Calcutta; the 18th July 

1867, ° * i 

(Criginal , Side.) 

o Present : a g 

The Hon’ble sir Barnes Peacock, Ke, Ci Chief 

Justice, „and the Hon'ble §&. Loch, 

°- H. V Bayléy,, Le S. Jackson; “and 
A. Q. Mgepherson, Judges, sis 


Criminal 


ne 


‘ In modification of Circular No. 1, dated 


° 
THE WEEKLY REPORTER. 
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-4. Section 225 provides for the discharge 


_ the 12th February last, the urka pleased | of the Prisoner when a ` Magistrate finds’ that 


to issue the followivg instructions ‘for dhe 
guidance of Criminal Authorities. :- :— 

+2, - The High’ Court of Judicature ehere- 
_by declares that the Circular Order No. 1 


‘there are not suficient ground» for “Gomme. 
e 


ting him to take his &ial, andsin cases which 


fallunder the other ui exceptions” of: 


thé Benal* Code, „thero -eloaly, would be wo.. 


dated 12th February 1867, is not, to be grounds for committing: the accused, Meada,” 
? 


tuken as applying eto cases in- “which, upon 


‘the preliminary enquiry relating to an 
- offence exclusively. triable by a Court, of 
Session, the question | arises whether the 
. accused, at the timo. when he did the act 
with which he i is charged, Was of unsound 
mind. In respect of such cases, the fol- 
lowing separate instructions are issued, and 
this Circular is to be read with the Cir cular 


Order cited. 


3. Section 226, Code of Crinfinal Proce- 


“dure, does not ‘positively require the com: 


‘mitment of the accused in such eases, ‘be. 


cause it cannot be said that, where it clearly 


appears that the accused was of ‘unsound 


mind at the Gime. oE committing the act in 


e ~ . = ae . 

question, thé. evidence appears to be sufficient 
e 

for conviction. “This Section, however, does 


not provide “that the accused shall ‘wot-be còm- 


mitted in ahg» other case. 7 = 
e: 
is Ai roy $ 
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e 
‘| an acquittal and release, er | 


on proof of the facts, he wéuld be ‘entitled te” 


5. But in-the particular case, under’con- , 


sideration, it is otherwise, for evfen a pèr- 
son accused is agquitied on the. gtound of 
insanity, the Jury or Court i is t8 find special- 
Iy whether he committed the àct or Dot», and 
if he be found to have committed . Jit,. he i 4 
to: be .kept;in safe custody’ (Sections? 393 and 
394, Code of Criminal Pr ocedure)®. . There 
are, therefore, good grounds for committing 
such person for trial, and his dischargd™ is 
10t directed by the 226th Section.” 


6. Commitment, therefore, ¿Eems dis- 
cretional with pe Magistrates in such cases, 
and, in te opinion of thee Court, ‘there can 
be no doubt as to the propriety, of commit- 
ting the accused, in erder*to’ the ating: of 
proceedings under Ba $93 and 394 of 


the Code of Criminal Procedure... 
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Forms of charge for.cases of rape. 


CIECULAR No. 8., ° 


ehrom pit Registrar of the High Court ‘of 
Judicatufe at Fozt William in Bengal, 
-wah Seggions Jugges and Magistrates, 
° edated “Caléutta, the 7th Augusé 1867. 
ahs f 


Cy Š : è k 
(Criminal Side). 
Present: i 


The Honde G. Inch, H. V. Bayley, 


e Judges. à 
e 


Ta’ Court, having taken into consideration 

the form of charge for cases of rape given 
in letjer No. 876, from the Officiating Regis- 
*trar, to the Sessions Judge of Moorshedabud, 
e dated 20th September 1864, published in I 
Weekly Reporter, Criminal letters, page 2, 
are pigised to cancel the instructions there 
given, -and to direct Committing Officers 
to draw the charge in the following words: 


—“ That „onor about at 
committed rape upon the person 
a , and that he has thereby com- 


mitted an offence punishable under Section 
376 of the Indian Penal Code.” 
e 


e 
———— : 

Transmission of Appeals by pri- 

sonors against sentertces or orders 


” of Sessions Judges. 

e * o? CIRCULAR No. 9. - 
From the Registrar “of the High Court of 
Judicature at Fort William ig Bengal, to 
Officers in charge of Jails, dated Calcutta, 

e o thes7th August 1867. o 


e 
ter ff 


‘Criminal Gide. 
ige Side.) 
e o Present: 


The Hépble ‘Gt, Loch, H. XN. Bayley, 
L. 8. Jackson, and A, G. Macphesson, 
Judges. 


o 
In consequence of diffM#ent modes, of 
procedure being follotved in differewt districts, 
the, Court are pled&ed éo lay it dowñ, as‘a 
' eS” ` o i 
e s ers 

e ° 


‘ et . 


“L: S. Jackson, and A. G. Macpherson, | 


general rule, that petitions of appeal against 


‘| the sentences ‘or orders of Sessions Judges, 


presented to officers in charge of Jails, be 
forwarded by such Officers direag to the 
igh Court, intimation of the, fact being at 
once given in each instance ĝnd in the an- 
nexed form to the Judge who8e sentence or 
order is appealed against. ° ut 


To the Sessions Judge of 


The undersigned begs to report, for the 
information of the Sessions Judge, that an 


| appeal by the prisoner ° 


. against the Judge’s sentence or 
order, dated and noted at ` 
foot, has this day been presented fo the 
Officer in charge of the Jail, 
and has been forwarded to the High Court, 
as required by Section 418 of the Code of 
Criminal Procedure. 


ee 


Speedy disposal of cases of Murder ` 
before the commencement of Dus- 


serah vacation. 


CIRCULAR No. 10. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
to all Sessions Judges, dated Calcutta, 


the 28th August 1867. 
% 
(Criminal Side). 


x e 
gs 
Present: 


The Hon’ble G. Loch and I38. Jackson, 
Judges. 


e 

Tre Court request that, in holding their 
Jail deliveriesefor September next, Sessfons 
Judges will make arrangements : for ‘trying, 
as far as possibly, at the commencement of 
their Sessions, all ‘cases in wAiche mbrder 
(Section 302 ofthe Penal Codepis one™f tha 
offences charged, ‘asit ig important Ghat the 
orders of the High? Court, in all cases. 
in which eapital sentences have been passed, 
should be obtained and gommunicnted to’ the 
Sessions Courts, béfo the commencement 
of the vacation. ° aeg 
@ 


‘6 


Criminal 


es 7 
THE WEEKLY REPORTER., Circulars. {Vol. VIII. 








2. The High Court expect that no Ses- 
sious Judge will close bis Court for the 
Dusserah vacation, as long as the orders of 
the High Court regarding such capital sea 
tences*have aot been received, or us long 
as any criminal, business remains undisposed 
of which can be heard ; and provision must 
be ‘made for carrying out all orders of*the 
High Court reversing or modifying. sen- 
tefices. 





ays down rules regarding the exe- 
mination of the accused person, 
medical witness, and other wit- 
nesses. Such examinations to be 
annexed to record of the trial. 


CIRCULAR No. 11. - 


From the Registrar of the High Court of 
‘Judicature at Fort. William in Bengal, 
to all Sessions Judges and Judicial Com- 
missioners, dated Caleutta, the 2nd Sep- 
tember 1867. 

(Criminal ‘Side. ) 


Present :. 


The Hon'ble G. Loch, H. V. Bayley, | 


L. S. Jackson, and A, G. Macpherson, 
_ Judges. 


ae 


‘a4, Tae following rules are laid down by | 


the High Court ‘of Judicature for careful 
observance by Zillgh Judges :— 
€.—The ‘“exaiffination of the accused 

person,” vehich is directed by Section 866 

of the Code of Criminal Procedure, “ to be 
_ given in evideuce at the trial”? should be 
put in and read ‘as part of the case for the 
prosecution Qefure the accused person is 
called uponeto.enter on his defence. 

So also should “be: the examination of a` 
medital witness which the Court is directed 
(Section 368) to “receive as primd®*facie 
evidence”; and the examinati6n of a witness 
in a case in which it ““may be given in 
evidance” ugder Section. 39 (if it is con- 
Sidered Yesirable ou the pårt of the prose- 
cution to pu?in such examipittion). f 

But bSfore AR N are received as 
evidence under any of these three Sections, 
care mus#be taken to se@ that tifey are in 
proper form and duly attested, or otherwise 
strictly proved. Aud®under Section 369, the 
exatnination dynot be given as evidence 

: ° 
> u a 





unless it is proved that the witness, whose 
examinatéon it is proposed to. put in, is degd, 
or the Court is satisfied that for sufficient cause 
his attendance cannot be procyred.e*( See 
case of Bheekun Doss, Weekly Reporter,” 
Volume VII, page 1149 Criminab Rulings). 

IL —Such examinatigns whén so neteived 
are to be detached from the yy‘Oceedings in, 


the prelimfhary enquiry ‘apd. anpexed “lore |. 
. ege 


the record of the TRIAL. - ° 


TII.—In the case of the Queen verns - 


Mussamut Nirùni and Moniroĝddeen (Weekly © 


Reporter, Volume VII, pnge®49, Criminal | 
Rulings), the`Court held that an-examjnftion 
of the accused which had not been recorded 
and authenticated in the mode prescribed hy 
Section 205 of the Code of Crimimal Proe 
cedure, was not admissible in *evidence at 
the trial, Such defegtive examipagons*ught 
not to be placed in the record, guless the 
prosecution should have taken, exception to 
thé order of the Court refusing, to®admit it,° 


in which case, if the proceedings be submitfed e 


to the High Court, if may be transmitted 
separately with a, memorandum %f -tho 
Judge’s order of rejection. . 

° 


Additional column to be added še’ 
circulars No. 10; dated 14th Novem- 

_ ber 1862, and No. 22. dated 5th 
June 1863. e 


CIRQULAR No. 12. 
e 


From the Registrar of the High Court of 


Judicature at Fort William in engah 

to all Sessions Judggs and®Judicial Com- 
~ e 

missioners, dated Caléutta, the 11th Sep- 


tember 1867. ‘ 
~ 
(Crimital Side.) ° u i 
S Present : . e, > 


i r ; 3 
The Hon’ble’ G.*1&che Judge. yer? 


+ © 

I am directed to request Shat, in sub- 
vee mittiag to the Court 
14th ~the fetuen prescribed 
in the Cireular Orders 
enoted on the ‘margin, 
you will adde a 
colugno headed? & number” of prisoners 
sentenged to transportgtion for periods 


No.” 10, dafed 
Nove@Mber 1868.  — . 

No. 12, dated 5th June 
1863. 


exceeding “14 year®” ô 
Re oe g 
a ee ° 
e e) e. 3 Me ô s e 
è a 2 i) e 


n 


r 
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“for No. 9, dated 17th ages 1867, ender Section to officers in charge of 


e PARE eR tfansmission of appeals ails, be forwarded by suche Officers direct 
F . 


_ by prisoners. ° to the Registrar of the High Court of udi- 
e 


sen age ge S 
s “ t . '@ 
= The eheloeed Circular is to be substituted 
e 


for Circular No. 9,* dated 17th August 1867, 


Cadi e 


cature ; intimation of the fact being at once 


given in each instance and in the annexed 


form to the Judge whose sentence or order 


e is appealed against. 


° previously sent, 
e 


e 7 2. Petitions of appeal must be presented 


° o CIRCULAR No. 9 


within the period allowed for appeal, as 


n provided in Section 413 of the Criminal 


; & Procedure Code, aid must be accompanied ’ 
7 Feom the Registrar of the High Court of 


by.a copy of the sentence or order appealed 


JudGature at Fort William in Bengal, | #gainst, as provided by Section 416. 


to Officers in Charge of Jails, dated| 3. Petitions not presented in time, or not 


mpanied b t to be trans- 
Caleuttap the Tth August 1867. accompanied as above, are not to be trans 


= mitted to the Registrar, but to be returned 


hte , to the petitioner, with an endorsement by 
e (Criminal Side.) 
e the Officer in charge of the Jail showing 
the date of presentation. 
Present + e` - 
. ° 
To the Sessions Judge of 


The Hentie G. Toch, H. V. Bayley, The undersigned begs to report, for tha 


information of the Sessions Judge, that an 


bad 
° 


L. kda, and A. G. Macpherson, 


£ e appeal by the prisoner 


r Judges: 


; , i; 

i. o° e.l ° z against the Judge’s sentence or 
° 

e 


e 
P tn consequence gof diferent modes of 
ee es e 


° 

order, dated , and noted at fopt, 

has this day been presented to the Officer 

in charge of the 3. ° i ‘ Í 
e ° 

Jail, _and has been forwarded to the Bigh. ° 

Court, as reqaired bye Settion 418" of the 


Code of Criminal Precedure. *e 


° protedure beigg®followed in different . dis- 


tricts, the Court pre pleased to hy ii Bavan, | 
as a general rule, that petitions of appeal 


i f '. = é è 
* See ante Critginal Circulars, p. — Officer in charge of the Jai. 
e 


e = . ® 
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e 


Remand by Sessions _Judge—Case Sessions to postporte or t adjourn a trial 


"pobtponed—Secttons ‘a61, 367, ‘and 
o 


“307, Tode of Criminal Procedure. 


e 4 2 


Leir A No. 130, dated the 14th. December 


f * aisg; from the Reijuitgs of the High 
* “Court, Appelate Side, toethe Sessions 


Judge of Pirhoot. 
. oy. ww ° 
Present: ` 


N 


The*Hon’ble L. S. Jackson and 
* ASG Macpherson, Judges. 
. @ š 


+ Wiin alveytence to your letter No. 276, 
e 


“dated the 29th ultimo, forwarding the Off- 


e . 

ciating Sessions J udge’s memo: remanding 
‘ : 

the case of Seetadhur Opadhea and others, 


tothe Magistrate, I am directed. to state 
=» 





that the Court consider the order of Mr. rÀ 


+ e s - 
` to have been madegirregularly and without 


authority.” Sections 361 and 377 of the Code 


. . . 2 : 
of Criminal Procedure empower æCourt of 


when it may be necessary, and PY "Section 
367 the Court i is empowered PEREA and 
exatfine witnesses, But there ix no pro- 
vision of the Code which authorises the 
Court of Sessions to remand to a Magistrate 
for re-investigation the cases of accused 
persons who have been committed for 


ca `s 


trial. 


2. The Officiating Sessions’ Judge de- 
clares “ the. trial is postponed for next Ses- 
sions in November, when it will be re-¢ried.” 
The meaning of this is not very clear ; but, 
if on the re-trial or postponed trial any 
accused person should be ad and an 
appeal ’ér revision should follow, ` it ‘will ‘be 


for the , High Cotrt to determine whether 


any failure of justice has been occasioned by ` 


the irregularity above notiged, 


e 
e s ‘ \e e 
H e e , 
e $ e 
Š 5 
. K3 *e 
A A i oe 
e 7, ; 
e . ° ar ° ‘ e my > . 
e e ° s . e 
2°. ies : : : 
t oeo ( e § bd a Še 
, e ee 1 a š 
° z, e ` ee” 
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e °. . e. 
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AN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL... 


oy! 


ne 





ea " the 17th November 1866. ` 
: ° Present: 
Lord Westbyry,- Sir James W. Colvile, Sir 
a E. V. Williems, and Sir Lawreyce Peel. 
o -Hingoo Law *Partition—Undivided. 
ee. Property." 
°On Appeal from the Suddér 
: „Adawlut of Madras. 
e ¿° ` Appoowier, 


Dewanny 


e 
e , - 
ee e versus 

: e . i . 
° e ° Ramasubba Aiyan and others, 
e e x 

An actual partition by metes and bounds is not neces- 

ary to nander a divisiôðu o vided property complete, 
But when tH® members@of air undivided family agree 
among th®mselves, with regard: to particular property, 
that it shall Rengeforth be the subject of ownership in 
eertain defined shares, then the character of undivided pro- 
„perá and joint *enjoyment is taken away from the sub- 
@xct matter so agreed to be dealt with; and each member 
thenceforth has in the estatè a definite and certain share 
which he way claim the right to receive and to enjoy in 
.severalty® although the property itself has not been 
actually severed and divided, à 

This® is an: appeal brought from-a decree 

of the Sudder Court at Madras, which affirm- 
ed the decrge of the Zillah Court of Tinne- 
wetty, which itself affirmed’ the original de- 
cree of the Sudder Ameen.of that District. 
+ It is therefore an appeal’ from three decrees 
e unanimous in rejecting” the claim of the 


appellant. 


The present appeal-is founded upon an 
allegation that- certain progerty, shares in 
! which are claimed by the appeléant, conti- 
| nues the undivided property of the family 
of which ¢he ° appellant ‘was a member, and 
‘ which wag origjnally an ‘undivided family. 
' The found@tion of th® defence to. the appel- 
‘Jant’s claim is an ‘instrument which we will 
call, for the present purpose, a dedd of 
æ “division dated.22ñd of March 1834. i 
` Qestain prfieiples, or alleged rules of law, 


haye bea stroigly contended for bye the, 


*appellgnt. One of them is that, if there be 
© emddéd of division beween -the mémbers of 
e = arundivided, family, which speaks of a 

division havitig been agréed ‘upon,’ to’ be 
thereaft made%gof the property ‘of that 
family, that @e@d is ineffectual'gto: cogvert 
the undivided*property into divided property, 
until it has been coMpleted’ by an actual 
parittion by metes and bounds. ioe ee 
Their Lordships do not find that any euch 
doctrine has been gstabijshod, and the argu- 
mênt ,appegrs to their Nordships. to procéed 


` upôn error in confounding éhe *divigion - of 
e - e è - 7 @ 
e e . Po e. 
° - 9 A eae 


a a : 
title with the division of the gubjtct 





by 
% 








—— | 
to 
which the title is applied: 

According to the true’ notion of an un- 


divided. family in Hindoo Law, no individtal 


member of .that family,. whilst it remains 
undivided, can predicate of the-joint aad 
undivided property, that he, that particular 
member, hos a certain definite share, No 
individual of an undivitled. family could go 
to the place of the receipt of rent, and 
claim to take from the collector or bailiff of 
the rents n certain definite share. The pro- 
ceeds of undivided property mist be brought 
according to the theory of an undivided 
family, to the common chest or purse, ‘and 
then dealt with according to the modes of en- 
joyment of the members of an undivided 
family. But when thè members of an un- 
divided family agree among themselves with 


undivided property and joint enjoyment is 
taken away from the subject-matter so agreed 
to be dealt’ with ; and'in the estate each mem- 
ber-has henceforth a definite and certain share 
which he may ‘claim a'right to receive and 
to enjoy in severalty, although the property 
itself has not been actually severed and divid- 
ed. ` f : i 
With reference to the cases in the in- 
ferior Courts which have heen relied upon 
by the appellant, we believe, upon an exami- 
nation of them, that therg is not to be found 
in any, clearly and Saffirmatively, the 
doctrine contended for’ with reference to 
an agreement for the conversion of joint 
ownership into’ separate ownership, namely, ' 
that such agreement is of no effect 
to convert an undivided. family into 
a divided family without an actual partition. 
In the last case cited and relied upon by 
the appellant, decided in the .morth of 
Feébrifiry 1865, in the Higli Court at Madyas, 
the Court refu$es to assent to’ the doctrine 
that nothing short of an-absolute partition 
by metes ‘and boufds in*the life-time of the 
different members will make the®shgres of 
the property diviged. ae oe 
Undoubtedly. thei eLerdships Would be 
urwilling to reverse- any rule of property 
Which had-been long and consisteftly acted 
upon in the Courtg of*the Presidency ; but 


it is impossible for the® here to me to the 


conclusion*that the doctring goneepded for 
the, appellant is to be considered a‘ 


2 Privy 


——s la 
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rule which has been s6 accepted or acted 
upon by those Courts. Upon an examination 
of the chses, it will be found that it Söte 
the ` deed of epartition was not attended by 
any subsequent act, and had been repudiated 
by the subsequen conduct of the parties į; aud 
in another 
hyd been ‘é~decreé of partition, it seems 


that the decree of partition had been absn- 


doned. 

If then the rules derivable from the true 
theory of undivided family are such as we 
_ have described and ‘are not at variance with 
any settled course of legal - decision, let us 
apply those rules to the deed upon which 


‘operative with regard to.a certain number 


- fold application of the , word “ division.’ 
There may be a division of right, and there 
“may be a division of property; and thus, 
after the execution of this, instrument. , there 

was a division of right in the wliole :pro- 
perty, although, in some portions, that divi- 
sion of right was not intended to be followed 
up by an actual partition by metes and 
bounds, that being postponed till ‘some 
‘future, ‘time when ‘it would be convenient to 
make ‘that partition. 


“he deed,. aft dealing with the vilages 
that were iyitended at once to be the subject 
` of an actual partition, proceeds thus- i“ But 
inusmuch as it is not intended to divide now,’ 
What is the méaning of the words “ divide 
tow ’’? Clearly, to make the same partition of 
the villagese Shc follow ‘as had previously 
beeu directed , to be made of the villages 
“which precede. 


è 
convenient to divide now one moiety èf -the uctull partition of the subject-matter. a 


of the cases cited, where there. 


this case in reality depends. = 
‘{* The appellant admits that the deed was 


Papers with great anxiety and care; 


a T E to become entitled to 
those definite shares. e Thus—using the 
language of the English law merely by way 
of illustration—the joint*tenancy i®severed,, 
and converted into a t8pancy if commotf, 
Then, if there be, 2 conversion, ‘of "the 
joint tenancy of an, undivided family into a 
tenancy in’commoa of thé members of thas: 
undivided family, the dad 
comes a divided family with reference, tosthe 


property that®is the subject ofethat agreement, o 


and that is a separation in interest and 
in right, although ngt-immediately followed 
by a de facto actual division of the Subject- ° 
matter. This may at any time ge cldimed 
by virtue of the separate right, 9. ° -e 
The words with which this Tnstrument 
of the 22nd of ffirch °1834, comeludes. 
kua dividad ; 


fal of. -villages, because, he says, those were; manifest an ‘intention to for, 
po “actually divided ; but he contended it was | after expressing , that they . hfd ‘already: 
R “f not a deed which made the family .a divided | divided the silver, brass, utensils, Wo parties 
gr family- with regard to tho rest of the villages, | use thesé words : z“ We have henceforw®rd ¢ 
` ov becuse it has ‘hot been followed by’ actual'| no interest in each ‘other's effects aud debts, 
ae partition. except friendship between us.” We fiud,” 
"ad _ It is necessary to bear in nied the tivo-| therefore, a clear’ inteution, to subject the’ 


whole of the property to. a divigjon of 
interest, although it.was not immediately to 
be perfected by an actual partition. , - ` 
We have examined the whole of thegg 
we 
Ave been very much assisted by the argu- 
ment at the bar and-by the ableemanner in, 
Which the cases òn both®sides. have been 
prepared. .We have no doubt of ethe true 
principle which is appiicable to the matter, 
or of the legal effect of this deegl of Marek 
1834 It Sperated i in law a conversion of 
the character of the property and an’ 
alteration of the title of the familf, gonverte 
ing it from a joint: td sepuPate ownership, 
and we think the cofclasion of law is correct, 
viz., that that is sufficient to make a divided: 
family and ® make a diviled possession: of 


ided famiy Be-, E 


e@ 
e 
. 


what was previously wadivided; . Without ‘the’ œ 


“ But inasmuch as it- is not® vecegsity , ofits beig catrige® “out inMeaune + 


Upon all these gr8ungspve goncur wit 
decisions of the Courts bel8w, and we ihin 
right to advise. Her Majesty © dismiss is 
appeal, and fo dismiss it wath Gostse | 

As the afpellant admitted. with. great. 
propMety, Mat provided the conclusion of 
their Lordships was thet the property was 
divided, ‘then the shares which he now claiing 
shave followed &®coursg of descent with 
which he b& no.right whatever to interfere, —, 
we say nothing: uporð the question > “of adop-, 
tion. Her Lujgst ’s order will Merel? coii- 
firm ua genres of ghe youn Delóns 7 


villages” (then follows au enuthération of the “es 
` villages) “ we shall divide every year in 
Bix shares the produce ‘of. Mem and enjoy it, 
titer deducting the Sarkar Sist~and charges 
ou the villes.” Nothing® can , express 
more. defnitely a convefsion of the ten: ancy, 
aud with that.couversion a. change of the. 
status of the family qad this *property.. 
The pfoduce i is no loggey to” be brought to 
the cdmman chest ms representing the, 
income ofan @adivided propertys > but’ the: 

. proceeds are to be enjoyed: in six “qistinet 
equal shares by the members of the famil} 

td 
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The 4th July 1867. 


Present: . 


Sit Jams W, Colil, Sir Edward Vaughan 
s _ Williams, Sir Rickard Torin Kindersley, 
, and Sir, Lawrence Peel. 


3 ; l 
: wWahomedan Law onw probandi— 
Suit by Mahomedan wife against 
husband (for recovery of proper- 
ty? — Bona fide purchaser — Be- 
naniee transactions (presumptions 
against)—Ofnission to sue—Section 

è 7 AcPYIIT of 1859—Construction— 
Suit for Sonjugelwghts (by Maho- 
medan *nhtsbantl) — Section 15 Re- 
gulatioñ iv of 1793—Section 200 

s Act VIII of 1859. 


On Appeal from the High Court at 
be Calcutta. 


i e . 
Moonshee Buzloor Ruheem, 


e ; te 
VETSUS 


Sþumsoonnissa Begum. ` 
: ® and 
e Judoonath Bose, 


e versus °? 


Shumsoonnissa Begum. 


ee 
` Tn a suit by a Malomedag wife, who had left her bus- 
band’s piotect®n on accourt of ill-usage, for recovery, 
among other property, of certain securities belonging to 
her which had got into the husband's possession, and 
the detention of which fe justified on thè ground that 
Me had purchased them from her and on their endorse- 
ment and delivery to hiy had paid the full value for 
theme the correct prigciple as tothe onus of proof ig tbat, 
althgugh th@wife may have failed to establish alirm- 
e precise case alleged by her, her husband, 
ebaving fdmitted the receing of @ho gecuritiese from her, 
‘wis hound to show Something more than mers endorse= 
meft and deliveyy that the relation of the parties 
being what it wag it lay upon him to prove that the 
transactions which hg set up were bond‘ fide sales and 
purchases, @nd at pe actually gave fale value for what 
he received from Ker; and where it was pgpved thgt the 
wife had the secusities while under her husband’s’ pro- 
tection and some had passed from her to him, and others 
to his creditors, and that tit wife left her busband’s 
housfin destitution, the proof adduced by the husband 
as to the sale for full consyleration®® him must” bg, full 
and clear and such as to satisfy a Court of~Justice that 
the transactions. were Gnducigd fairly and properly, 
and@with a dug regard to the'rights and interests of 
J 


he yif®. 
the yifé. Boe om 
. , e o` e e 
a ry e . @ 
e e e 
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* Where it was in ‘proof that a portion of the immove- 


able property of the wif® had passed to a bond fide pur- 
chaser under conveyances executed by the wife to her 
hygband’or to such purchaser, the burden of groof in a 
sult by her to recover the property is ugon her,eas she 
seeks to be relieved from the effect of ker own convey- 
ances, the execution of which she does not dispute, 
against one who, if not an absolute stranger, stands in 
no fidyiciary relation to her. e on 


The habit. of holding Jand benamee, though fnveterate 
in India, does not justify the Courts in making every 
presumption against apparent ownership. bd 


The words “if a plaintiff relinquish or omit to sue for 
any portion of his claim, a suit for the portion so relin- 
quished or omitted shall not afterwards be entertained” 
in Section 7 Act VIII of 1859 plainly include accidental 
or involuntary omission, as well as acts of deliberate 
relinquishment. If the words of a law are clear and 
positive, they cannot be controlled by any consideration 
of the motives of the party to whom it is to be applied, 
nor limited by what the Judges who apply it may 
suppose to have been the reasons for enacting it. 


The correct test ‘when a second suit is brought for 
something omitted to be sued for in a previous suit is, 
whether the claim in fhe new suit is in fact founded on 
a cause of action distinct from that which was the 
foundation of the former suit. 


a 


A Mahomedan husband may institute a suit in the 


Civil Courts of India to enforce his marital rights by 


compelling bis wife against her will to return to co- 
babitation with bim, and euch suit must, under the 
imperative words of Section 15 Regulation IV of 1793 
and the nature of thething, be determined according to the 
principlesof Mahomedan Law. If the wife raise a defence 
of cruelty, she must prove violence of such a character 
as to endanger, or a reasonable apprehension of danger 
to her personal health or safety. ‘fhe ratio decidend: in 
such a case considered and laid down, `° 7- 


Quere.—W hether under the present procedure the dis- 
obedience of a wife to obey the order of the Court to 
return to her husband, can be enforced by giving her over 
bodily into her busband’s hands. Such disobedience 
would seem to fall within Section 200 of: the Code, and 
to be enforceable only by imprisonment, or,, attachment. 
of property, or both, 


Tae appellant, in’ three ofthe four ap- 
peals of which their Lordghips have now to 
dispose, is Moonshee Buzloor Ruheem, a 
Bengal zemindar. The respondent, in all 
four appeals, .is his wife, Shumsoonissa 
Begum. Her father, Moonshee.Hossain Ali, 


‘died in the year 1887, possessed of consider- 


able wealth. His co-heirspgaccording to 
Mahomedan Law, were his tlfree widows 
Ashruffnissa, . Oomdatunnissa, and _ -the 
respondent’s mother, Komerunnissa ; two 
daughfers viz. the respondent and a pest- 
humous child,*named Nujmunuissa, and his 
vephew Boo Ali. His estate was divisible 
amongst these pez fons iff twentysfourtheparts 
or shares, of whichethe reepongent ag her 
sister each took gight. 
his affairs, however, gtcasioned a good deal 
of: litigation, ‘and the respondent did not 


obtain full ossgssion of her shfre , until 


° . 
She had .previously, and in she, month: of 


-| April or May of that year, being then a widow . 


© o 
e 


The settlement of 
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with five children by her first® husband, be- 
` come the wife of the appellant the Mooni 
shee. By him she has had one daughter. 
In July 1858, in consequence of the death 
of her’ sister Nujmunnissa, which took place 
in Augiist 1849, and of the compromise 
ofa suit with th&t lady’s husband, she’ re- 
ceived £ largé accession of fortune. `` Her co- 
habitation with the Moonshee continued 
until the 28th of December 1855 when. 
ona complaint by her of ill-usage on his 
part, she was allowed by the Magistrate 
of the 24-Pergunnahs to leave his house. 
They have since lived separately, and the 
present litigation dates from that time. 


> On the 8th of April 1856, she instituted 
against her husband a suit för the recovery 
of her property, which, she alleged, he had 
: detained or made away with. On the same 


day he commenced against her and. one`of 


her sons-in-law a. suit, of which the object 
was, to enforce his marital rights, by com- 
pelling her retura to his house and control. 
These suits, in the argument before tis, were 
called respectively the “property suit’? and 
the “ restitution suit”—a nomenclature which 
it may be convenient to adopt. 


The “property suit” was originally 
brought against the husband alone. By his 


answer it appeared that certain portions of 


the landed property claimed by her had got 
into the possession of two persons, named 
Judoonath Bose and Mirtonjoy Bose, They 
were accordingly brought before the Court 
by supplemental plaint, on an allegation 
' that they were the dependants of ‘the prin- 
cipal’ defendant ¢he Moonshee, and held 
benamee for him. The suit was tried before 
the Civil Judge of the 24 Pergunnahs. 
-His decree, which bore date the 25th of July 
1859, awarded to the respondent com- 
pany’s papers fo the amount-of Rs. 2,34,800, 
and cash o% the amount of Rs. 20,511, 
dismissing’ the suit as to the other moye- 
able* property claimed by her. It also 
decreed the restitution to her of the innove- 
able property held-by Judoonf&th Bose, with 
mesne profits to be paid by the Moonshee, 
but dismissed the eum as against Mirtonjey 
Bose without costs. All thè defendants ap- 
2 P : e 
penlet agaifist this decrge, the appeal of 
Mirtonjf being fore his casts, The High 
Court of Calcutta, by®its decree dated the 


29th of eNoveriber 186%, ccnfirthed, . with 
some slight variations, he decree as to the 
compiny’s papers, diæcting the Moonshee to 
Testote the Papers to the amount of Rs. 
. 82,000, Which rémained in his hands aand to 
. 2? 
a . 


T 
replace the others by the purchase of compn- 
ny’s papers, to am amount equal to that of 
the missing papers, ut reversed the qedees 
decree ns to the Rs. 20,811 ca8he, It cons 


firmed} however, ‘the glecree ag to the pro-° 


perty held by the appelmnt Judoonath Bese,” 
making him also respensible fox thé mestie 
profits. And it further decreed fhe reeqnt 


veyance to the respondent èy Mittonjoy, of ie: 


the immoveable property held bye him.. 
Against this decree the appellants Moonshys 


Buzloor Ruheem and Judootath Bose® have ® 


severally appealed to Her Majesty.. No 
appeal has been preferred by Mistônjoy 
Bose. .. 


, W ° 

The restitution suit was tried by the *Pring 
cipal Sudder Ameen of the 24ePergunnahs, 
who, by his decree dated the 23th ef De 
cember 1860, dismissed it ° withe cosis. 
On -appeal the High Court A - Calcutta 
confirmed that decision by its decr@e of the 
25th of July 1863. The Moonshee Bans 
appealed against both these decrees. 

His remaining appeal is against % decree 
of the High Court, made on, the 13th of. 
February 1863, in another suit inasituted. 
against him by his wife.’ The object of that 
suit was to recover from him & company’s 


paper for rupees 10,000, for which, as Sew 2 


alleged, she had inadvertently omitted -to 
see in the property suit. Objections, which 
will be hereafter considered, wére taken to 
the maintenance of this fr&sh suit, and were 
allowed by the. Zillah Judge. But*he High 
Court reversed his decision’ and remanded 
the cause for trial on the merits 


- Having thus stated the general history 
and geope of. this unfortunate ang , comple 
litigation, their Lordships 


The respondent having preferred no appeal 
against the decree of the High Court, her 
claim’, in respect of the moveable pyoperty,s 
must be taken to be flow sredyeed to oge for 
the Government se€urities to the gmourt of ° 
Rs. 2,834,800, which the Moonshee has b8ene 
ordered éo restore ®or ereplage. 
Lordships will begin by ebnugidering whetleer 
the decrees under nppeal can *e supported 
against him in that respect o > 
That alle these securitie? tame to her 
hands whilst’ she wasan ifmate of his 
zenanah; that they að passed from her to 
him ; that some òf them remain in his ‘Dos- 
sesston ; apd that othersshave been traced to’ 
his creditors,—is incontgstable. That she 
came to his „house à wealthy. ‘woman, dnd 
left ig eal:Rost, destitute, admits of *no 
ee ee e s 
e > e 


‘ ill pré&ceed to j 
‘deal first with the appeals in the property suit. 


And ‘her.’ 
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doubt. And it can scarcely be. denied that 
transactions’ of this nature and magnitude 
between husband. and wife, 
resulé,wéquie a full and’ clear. explanation 


*ow the part of the*former, supported by sach 


r * evidence as shall savisfy. n Court of Justice 
thft. they were conducted fairly and pro- 


perly, ang with a due® regard to the rights 
. +gaitd interests ®f the wife., Her ease is that 
ere intrusted to him’ for a 
: pactigular purpose, viz. that*of receiving the 


+e: the sbcurfties 
* e intergst on tham for her; and that, though 
they may hgve been indorsed, she never 
ment to” transfeg the property ia them. 

e His.ce&e is’ that he Purchased them from 
. _ het on several ogcasions, and that on their 
e jndoreement and delivery, he paid her .the 
s $an valuo” for them. The principle of the 
judgrgents of the Cous below seems to-be 
“that, glth8ugh the wife’ may have failed to 


* establish effirmatively the precise case al- 


lege byeher,*her husband, having'admitted 
tlhe receipt or 


indorsagnent and delivery; that the relation 


of -the®parties being what it was, it lay upon 
him to prove that the transactions which he 


set up were bond fide sales and purchases, 


and that he actually gave full value for 
Their Lord- 

ips are clearly of opinion ‘that this is a 
sound principle, and in accordance with the 


what he received from her. 


long-establjshed practi¢e- of the Courts fn 
India. 
gued thgta distinction is to be drawn in 


this respect between a Mahomedan and a 
Hindoo woman; nay, thaț in all that con- 
cerns her power over her property, the for- 


“mer‘is by law more independent than an 
english womah: of her husband. 
doubt trâe tkat the Mussulman woman, 


when mafried, retafnse dominion over her 
own property, and is free from the control of 


her. husband in sits dispositiog. Buf ‘the 


e * Hindop Law is equally indulgent in that 


e Tegpect to tleHimdoo wife. It may also be 
anted ghat, it? other respects, the Malfome- 

a? dan Jaw is more favorable than the Hindoo 

® e Law to womeman® their#ights, and does not 
e  issist so stroggly on their necessary depend- 
ence upon, afid subjection to, the stronger 
sex. Wut it wuld be unsafe ip.draw from 

the letter of*a faw, which, withethe rejjgion 

on which if is chiefly founded, is spread 
over a large portion of the globe, any infer- 
enée as tothe capacity for business of-a 
woman of a particwlar race or- cguntry® In 
India the Mussugman woman of rank, like 


the Hindgp, isshut up® in the. zenanah, and 
= e se 


ve 
e e e 
s. e e ° . o ` 
à es e”. : 
PS e e e e 






























with such a 


5 the securities frém her, was 
* bound to show something more than mere 


Mr, Atterney-General, indeed, ar-, 


It #6 no 


has no commynication, except from behiad 
the purdah or screen, with any male per- 
sons, save a few.. privileged relatives’ or . 
dependants ; the culture of the dhe is not, | 
generally speaking, higher thfin that of the 
other, and they may be takea to be equally. 
linble to thé pressnre-agd influence whjch 
a hisband may be presumed to be likely to 
exercise over a wife living in such a state 
of seclusion. Their Lordships must thete- 
fore hold that this lady is entitled to the ` 
protection which, according to the authori- 
ties, the law gives to’ a pudah nusheen, 
and that the burden of proving the reality 
and bond fides of the purchases pleaded by 
her husband was properly thrown on him. 
They will proceed to,consider whether the 
Courts below were right in holding that he | 
has failed to prove his case., 


The transactions are five-in number, ‘three _ 
of them being in the yesr 1848. On the 
20th of May in that year, sh® is said to 
have sold to her husband the two papers 
for Rs. 9,500 and Rs. 7,000, which she 
received on a compromise of a suit with her 
-step-mother, Ashruffnissa. On the 27th 
of the same month, she is said to have sold 
to him all the papers specified at the foot of 
his answer, which make up the sum of Rs. 
1,03,800, except a paper for Rs. 11,300, 
which is gaid to have been sold on the 12th 
of the following month. These, exhauat 
all the papers claimed, which formed part 
of her original share of _her father’s . estate. 
The papers for- Rs. 1,14,500 which she re- 
ceived in 1853 from the estate of her sister 
nre said to have been sold on two ocegsions 
in 1855, viz. papers for ARs. 82,500 . onhe 
2nd March, and papers for Rs. 82,000 on 
the 2nd of July in that year. °- 


These several transactions are sworn to 
_by various witnesses, of whom" most, if not 
all, are or. have been dependents of the 
appellant. There may besli8lht discrepan- 
cies in their testimony, but its general effect 
is, that on each occasion money, being the 
full value of the papers purchased, passed 
in cash or nutes from the appellant to ‘the 
respondent. -The appellant has himself 
deposed to the. sake effect, and has produced 
certain khatta b8oks in corrobdtat®u of his 
testimony. _T&e evidence, if® believed, is 
sufficient to establistt bis pase. © % 


“Both the Cotrtg below: havg, however, 
‘disbelieved these witnesses, and haye cast 
discredit onthe books “as being unlike those 
which were ' likely td” be kept*in order to 
record the transactions of meperfon in the, 

Pah 
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appellant's position, The Zillah Judge, + The proceedings next in order of date 


obviously a gentleman of experience and. 
ability, appears to have tried the cause very 
‘carefully®; and their Lordships cannot bit 
feel the difftulty of holding against his 
judgment,—confirmed, as it is, by that of 
the High Court,—shat either the witnesses 
or the beoks, considered by themselves, are 


cution 


that are Selied upop are those in the exe- 
suit, which began in September 
1848, and was finally disposed eof it “May 


1850. These relate more to parte of the”, 


lands now held’ in tlfg name*of the “ap-, 
pellant Judoonath, the title to which will 
be hereafter considered, than,%to the com-, 
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pany’s papet. It may, howgver, be well toe‘. 
state their . natyre - here. Oomdaturpiasy ‘o 
having, in the course of the protracted ` 
litigation of this family, a decree against e` 
the respondent for the smallesum of Rs. 
671-13-1, took out exegution against her shure 

in one parcel of the lands inherite™ fom e 
her father. The appellant,ethe Moonghée, 
intervened as objector (App. p. 48),siatings ° 
that the lands seized, as well ag “the other 
lunda belonging to th®-respofident, and these š 
compäny’s: papers, fiad “been, “before the 
execution, sold aud transferred, tf hitn ; and ` 
that the respondent, the judgmem-débtor, « 
had uo interest therein. His objection w&s 
overruled by the Judge on the 12th of ° 
Jauuary 1849 (App. p. 57). He bought 

a regular suit to impeach that decision, to`, 
set aside the execution, and recover tha pio- 
perty sold under it. That suit was disniiss- 

èd (App. p. 63) on the 2lst of May 1850, 

on the ground that the alleged transfer i 
the respondent’s properties to the appellant 
wags collusive, and in fraud of her jadg-. 
ment-creditor. The chief bearing which 
these proceedings heve ufon the title té 
‘the company’s papers is that, iù thes answer 
filed by the respondent in the regular suit, 

she stated that, aéter her marriage with the 
appellant, fearing lest her properties should, 

be wasted hy her agents, she disposed of 
the game to' her husband, dnd depesited sha 
value theréof for the benefit of her “children. 
Now, as that answér Svas' filed Bng before 
any disagreement had arisen between the 
appellaitt- avb€ respondent? it car hardly be 
doubted that, if not acgually prepared eunder ~“ œ 
lehis direction, it wes at Teageffled with pis è , 
concurrence. And it is to be obsewed that 
this stateynent is hy no means consistent *, 
with the case néw® made eby® him of siles o & 


trustworthy. In what degree, then, do the 
other facts and proceedings proved in the 
cause tend to confirm or to'cast doubt upon 
their testimony ? ; 


. The earliest in date are the applications 
for a certificate under Act XX of 1841, It 
appears that a difficulty had arisen in the 
way of drawing the interest on the two 
company’s papers for Rs. 9,500 and Rs. 
7,000, which stood in the name of Moonshee 
Hossein Ali, the respondent’s father. The 
tespohdent applied for a certificate, which 
is-in the nature of letters of administration, 
to his estaf, on the’ 5th of May 1848. 
Her application was refused, but the grounds 
of the refusal do not appear. The transfer 
of these papers to the appellant took place 
on the 20th of May; and on the 2nd of 
July, the appellant presented to the, Sudder 
Dewanny Adawlut his petition, supported 
‘by a petition from the respondent, complain- 
ing of the Judge’s order of the 5th of May; 
and praying that a certificate might be 
granted. to him in her stead. The only 
bearing of these documents upon the pre- 
sent suit is. that in his petition the appellant 
describes himself as the purclraser, and the re- 
respondent as the letter of these papers, and 
that he respondant in her petition says, 
“ Qeving'to my havi sold to Buzloor Ruheem, 
by an indorement, the above-mentioned pa- 
pers,” ete. The importance of this as an 
admission is obviously very slight. We 
do not kuow,— and thisis an observation 
which applies to all the other evidence of 
this kind,—hoW or by whom the proceeding 
in question was explained to her, or. to 
what extent she had been informed of the 
siguificunce of her acts in these Courts. 
Aud taking the admission aè its highest, 


_ tween thd manafid his wife. 


it would show only that for some cause 
or another, possibly @nly,®@ order to facili- 
tte the Pecefpt of interes®, the apparent 
osvuerfhip of @he notes had be@n transferred: 
from her®to* her hugbind "as upon a sale 
and purchase;—the omy way, in truth, in 
which it co@ld be done, since the Treasury 
in Calcatta takes no optice of trusts. This 
proceeding throws littlp fif any) light upon 
the naturé,of*the actual transactions be- 


out and out to him, in orde» t@ raise mondy 
to meet the respondent’s debfs. and- other 


necessary éxpenses. It sugfests a atfferént * 


motive for te sales, and treats the proceeds 
ag’ remaining in the hands of somebody or. 
‘another for the benefit f her family. The 
giles, ‘too; havinggbeen found to be collustve 
and unreal ernnsactions, afe quite consistent 
with the suppositiog thi the lady -was 
s 5 s 

persuaded inte making them upan the gug- 
e°@ = 

5 ° e m 

e s a a.’ 
e ° 


$ @spokedef,the proceeds of it? 
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gestion that she.would*thereby defeat her 
creditor, and that they were merely colora- 
bl@ and made for thate purpose. ‘These 
proceedings teud “more to discre@it than to 
support the ease ugw made by the appellant 
e of absolite sales of these securities to him, 
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self in debt; that she afterwards required 
"large sums for*the marriages of her children 
and other family ceremonies; that she sold 
her Government securities in order,to meet, 
these necessities, and applied ¢he pwoceeds 
in meeting them. He is drivefi to this alie- 


sand ‘of the actual payment by him, out of} gation because, as it is clear chat she carried 


his own funds, to the respondent of the 
purchase‘mongy at the dates of the several 
“*urchgses.. °° ° 
`. Thet case suggests the questions so much 
isted upon in the Courts below, viz. 1st, 
> why should the*appellant wish” to purchase 
these large «mounts. of company’s paper, 
and Roy was he nble toepay for them? and 


© 2xqly, why should the respondent wish to 


sell her campavy’s-paper, and how has she 
What an- 
swer does th@evidence give to these ques- 
dions?#, è, b a . 
The appellant is no doubt shown to be 

a zemindar possessed of considerable estates 
But the efidence tends to show that, at the 
stim of his marriage, and at the date of the 
earlier, at least, of these transactions, he 
- was, le many landed proprietors, an 
embarrassed mau. He and his brother owed 
large sgyms to one Ramchand Mookerjea, and 
to Ashotosh and Promothonauth Day. These 
were secured by bond and -by judgments 
magusessed, probably on warrant of attorney, 
in the Supreme Court, of which one 
bore date “the 27th of March 184% 
eand was fo? Cos Rs, 1,48,000, and the 
other, dated fhe Sth of June 1846, was 
for Co’s. Rs. 1,00,000. The precise amounts 
due on these judgement debts are not shown, 
but it is pretty clear that néither judgment 
at the time of the earlier Dao of the 
respondent’s papers was satisfied, It is 
admittedeb¥ the appellant that most of*the 
Company’s Bape?s whigh, he says, ho pur- 
chased on the 27th of May and 12th of June 


- 1848, were, on the 6th of July, transferred 


him to Ashotosh*Day, in payent of one 
< of these Vebts..” Heand his brother were also, 
at thistime, botyd, unde? an -order of dhe 
puren @ourt of the 12th pf April 1848, 
eto pay ènto Court thg gumeof Rs. 62,Q00. It 
fs*ngt credible that a- person uuder these 


liabilities shoul Be purchasing Government- 


securitieg, bearing. a rate of interest consi- 
derably léwer thg® that at which his debts 
“were running pn,—securities whith, if the 
necessity for selling them existed, might 
have, been sold through a broker in the 
market. Rot eo é 

Again, the appeljant?s case is®that the 
respondent, when shb matied him, was her- 

7 3 


nothing with her out of b® house, it woeld 
be still more difficult to support a theory that 
the money remnined with her in some other 
form of investment. It is to be observed, how- 
ever, that some of his own witnesses assign 
a different motive for. the sales. ‘Some of 
them say that she sold in order to get rid of 
difficulties caused by the Compauy’s Papers 
stauding in the name of a purdanusheen. 
Others say, as she says herself in her answer 


in the execution suit, that she was afraid of ° 


being cheated by her agents. That the re- 
spondent, during her seven or eight years of 
co-habitation with the appellant, must have 
incurred considerable expences in respect of 
her children by the first marriage, aud for 
other family purposes, is pretty certain ; but 
that she should have expended upwards of 
two lakhs of rupees, the proceeds of these 


Company’s Papers, over and above the other ` 


property, which, at one time, she unquestion- 
ably possessed, is not very credible. It is to 
be remembered also that, on the assumption 
of the Courts below, she had the interest of 
these Compauy’s Papers wherewith to meet 
her necessary expences. It is inconceivable 
that, if these very large sums had been expend- 
ed in the payment of debts, and for the 
other purposes alleged, the appellant_should 
not have been able to give better proof of the 
fact. It may suit his present purpose to pro- 
fess that he had little p&rsonal connectèon 
with the management of her affairs ; but the 
evidence, and in particular his petitions of 
the 27th of October 1854 and the 4th of 
December ` 1855 ( App. pp. 88, 91), are 
strong to show that this was not the case. 
.He there represents himself as%®çtive in the 
management of her property and interests. 


© The first of these documents is, in various 
particutars, strangely inconsistent with jhe 
ease which the ‘appellant now sets up. He 
is there defending himself from a charge, 
made before the Magistrate, of having ,con- 
fined his wife, and having refused tf giye up® 
to her, not meree the Company’ Papers, de-» 
rived from Nojmannissge which according to 

his case would then be still in her possession, 

but also Company’s Papers gto the amount of 
80,000 or 90,000 Tupges, which, according to 
his present case, -he hed long before” 1854 


purchased from her; yet he dges agi-say a. 


° Bo 
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word of this purchase. He covers the whole 
charge with the general answer, “ The entire 
property. of Shumsoonnissa being her own 
property,eand my entire property being ming, 
what gtound @guld there exist between her 


‘and me that I should confine her ee 


* We have hitherto considered the evidence 
wifh reference to® the alleged sales of the 
Government securities generally. Some parts 


_ of*it however suggest considerations, which 


apply exclusively to the alleged transactions 
of 1855 and the transfer of the papers 
for Rs.: 1,14,800. Tt may be that the means 
of the appellant to make these alleged pur- 
chases had then been further diminished by 
the litigation in which he appears to have 
been engaged with his first wife, and by the 
decree which she obtained against him. Ou 
the other hand, he may have been in more 
prosperous circumstances than he was in 1848. 
But if he, so late as the months of March and 
July 1855, paid to the respondent the value 
of these papers, it is almost incredible that lie 
should not be able to give some better expla- 
nation how she disbursed- those large sums 
between those dates and the following Decem- 
ber, when she left his house destitute. Again, 
his petition of June 1854 discloses a state 
of things which is far more consistent with 
the respondent’s case, that she made over 
to him these company’s papers in 1853, as 
soon as she received them, than with his, that 
they were not transferred tohim until 1855. 
It shows that in June 1854, a petition had 
‘been presented to the Magistrate, complaining 
of his ill-treatment of his wife. He no doubt 
denied-the charge,.and treated it as emanating, 
not from his wife, but from discharged ser- 
vénts, and the Ma@istrate then considered that 
the chargg was unfounded. But when light 
is thrown upon this transaction by what sub- 
sequently happened, by his ill-usage of the 
respondent, which is proved, and by her 
release from the house by the Magistrate, on 
the subsequent petition of 1855; itis diffi- 
cult to resist the conclusion, that the quar- 
rel Between the husband and wife had begur® 
in 1854 (the date to which her plaint essigns 
-its commencement), or at al’ events, that in 
July 1855, there must have been a state of 
feeling between them, wiftch would make, a 
*voluntaty Sale of her ptoperty to hima 
emosi improbable transactio. If he did, so 
shortly “before thejr n'al separation, obtain a 
transfer of fhose secfrities to himself, the 
burden of*showing that he did. se righteous- 
ly istssuredly made lgavier. | . 
Again, tha eviden@ of ill-usage which has 
been given Wy this suit, seems "to have a 


® 
. # 


further bearing upon the issue between the 
parties hich is now under consideration. 
We have not now*to consider whether what 
he did was within or in excess of the marital 
powers of a Mussulman hysband? It'is suf, 
ficient to say that verg harsh tyeatmtent, afd e 
a restraint from which the Magistrate gaw fite 
to release her, are proved, and ,that*she left 
the house.in circumstances eto tvhich .no 


. e K = . 
native woman of*her rank, who’ was not” : 
suffering under a sense of intolerable wrong, ° 


would have ,exposed herself. Now+*wirat 
was the ‘cause of this Brave qufrrel ?¢ 
Her account of it is more proablg than his, 
if indeed he has given any. It. seergs *more 


likely that he should have attemptéd,by ° 


harsh measures to frighten her out of a just 


demand than that he should hage® met, M ps 


that way, one whichgwas wjtho&t foundation, 
Her conduct, too, if. thee quarrel ehad®begur 
in 1854, has ever since been congisteftt ; his,, 
as has been shown above, has been jncon- 
sistent. : e9 é ° 


_ It would doubtless have been more satis-© 


factory if the resporident had thought fit to , 


support her claim-by her own teStimony, 
Her abstaining from so doing certainly affords 
an objection to her case deserving of Serious 
consideration: and their Lordships do not 
think that it is altogether remeved by the 


suggestion of the strong repugnance fel” 


native females iu the respondent’s position to 
faking such a step. But the objection, 


though. it may weaken, dees nat destroy the ° 


case made by the respondent ; and their 
Lordships are’of opinion that, whatever 
weight may be gue to it, it is quite insuffi- 
cient to eect the conclusions*in her favor 
to be drawn from the facts and circumstances 
of the case which have been ¢lreyly adyert- 
ed to. a 2. 


e. ; 
The admission of thé tutor? a witness 


prodyiced on the part of the respondent, to. . 


the effect tlfit on the traħsfer to which he 


speaks he saw money pass, is: also a®circum- = 


stance in the appallant’s"faver. Butdfs thee 
witness has spoken the truth ‘bgut ethe 

money, jt is to ge remembered taat thee 
transaction to which h@speas was that èP 
the 27th of May 1848, when it may håve 

been desired to make a colorable gale for 

the purposeeof defeating tse, execution in the 

maneer shé@rtly afterwards attempted. 


Their Lordships, ethen, after carefully 
weighing the evidence and considering» the 
abl argimgents‘atidressad to them, have come 
to theeconclusion that the burden of -proving 
bond fide perchas of these coppany’s pa- 

d : e 
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that he has faled to do so; and that no, 


gyound has been shown for distugbing the 
concurrent judgments of both the Courts 
below.on this part of the case. 

e Theenext quéstion for consideration ’ is 
thitt raised By the aypeal of Judoonath Bose, 
aswell, as by’ that of the Mooushee, viz. 
swhethereth dt portion of the decree under 


. 2 abpeal which dwects the recohveyance to 
+e’ the yespondent of the immoveable property 


' ` Reld by Judoonath, and the payment to her of 


» 


the mesne profts by both the appellants can 
be supported í 
e é 


_ ne property in quéstion consists of cer- 
tatn” shages inetwo gardens, of which the 
gntivety, formed part of the estate of Moon- 
shee Hosgeip Ali. They are known as the 
DumDum garden and the Narain Mundul 
gardeys, nf, like®the rest of the estate, 


* were divided amongst the co-heirs in twenty- 


fourth shares. Of. the first, the ‘deeree 
geves to the respondent sixteen shares, or 


® two-thirds of the whole, comprising both 


a 
oe 


e? of safe, conveyed both the six shares which 
3 o ehe had acquimed fam 


her original share and the share which she 
inherited from her sister. 

gives her only the eight shares inherited 
from fer sister, her original share having 
passed, under an execution sale, into the 
hgnds-of a®stranger to the suit. 
~ The history of the Dum-Dum garden; 
after the death of Moonshee Hossein Ali, and 
its division amongst his heirs, is this.:—As 
early ns 1843, B@nlli sold his five shares, and 
Ashruffyissa Begum sold her one’ share to 
one Dilrus Begum for Rs. 3,000. These six 
shares were conveyed bye one bill of sale 
dated the och Bysack 1250. “Qn the 22nd 
of May 1848, the respondent executed a 
pill of gabe, by which she purported toe con- 
vey her dtigingl eight shares of this garden 
to her husband, in c@nstleration of Co’s. Rs. 
2,000. On the 15th of August 1848, he, 
by an indenture ia the Englisy form? con- 
veyedethese eight shayes to Dilrus Begum, 
in eqnsidernfien of Co’s.gRs. 4,000. On the 


20th ofgJuly 1853, Dilrus Begum, by% bill 


onli and? Ashruff- 
‘ifigsa, and the eight shares which she had 
acquired froth the appellant the Moonshee, 
. to one Jegree ganum, for. Rs.,6,000. And 
on the 27th *of September 1853, Jpgree 
Khanum conveyed all these fourteen shares 


_ to the appellant Jud®onath, for Rs, 4,000. 


Or the 9th- of January, 


1854, the re- 
spondent executed @:bill Sis 


nle purporting 


to convey the onegthird part of this «garden, 
oe, R E ek 
e bd es i ate 
e’ e e 
e < is ii A ò 


Of the other, it; 


ei N, 
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which she had inherited from her sister, to 
Judoonath, for Rs. 2,000. ‘Fhe appellant 
Judoonath therefore holds twenty-two shares 
of this garden,—eight under a dirget cou- 

eyance from the respondent; eighf under a 
title, founded on her conveyanee to her hus- 
band, but strengthened by thé’mesne convey- 


‘ances; and six under a titfe, dating from 


1843, and unimpeached, af least in this sus. 


In May 1848, -the respondent conveyed 
her original eight shares of the Narfin 
Mundul gardens to her husband ; this pro- 
perty was the subject of the seizure which 
gave rise to the execution suit; and the sale 
having been declared fraudulent as against 
the judgment-creditor, these shares were 
purchased by the judgment-creditor, and can- 
not now be followed. i 


On the t2th of May 1855, the respondent 
executed an bill of sale, purporting to convey 
to the appellant Judoonath, in consideration 
of Rs. 1,500, the eight shares of this garden, 
which she had inherited from her sister. 
That transaction is impeached. He had pre- 
viously acquired part of the share of Boalli 
iu this garden, having inherited it from his 
brother Koylas, who, in 1850, purchased it” 
at an execution sale. His.title to this por- 
tion is not impeacbed. 


The substantial issue on this part of the 
case is one between the respondent and 
Judoonath Bose. It is obvious, therefore, 
that the principle upon which, on the trial 
of the issue already considered, the burden of 
proof was shifted from the plaintiff to the 
defendant,- is not necessarily applicable to 
the trial of this issue. The respondent comes 
into Court, seeking to be relieved from, the 
effect of her own conveytmces, the execusion 
of which she does not dispute, against one 
who, if not an absolute stranger, stands-in 
no fiduciary relation to her ; and it lies upon 
her to establish her right to that relief. . Has 
she done so? s 


She has proved that J ndoonath Bose is the 
servant of her husband. She has produced 
three witnesses, Gholam Arub, Golam 
Rahnfan, and Sheikh Taki, to-prove that her 
husband is tle person who is really in the 
possession or in the receipt of the rents and 
profits of the property. But,nothing can 
be less satisfagtory ethan the testfmony of 
these witnesses, of ‘whom th first is her 
manager ; thes secon? a tailor ; and the 
third, a menial servant; none of them hav- 
ing any connection with the lands? 

The- evideuce of péssession giver on the 


other side, by ryots an@ others, may got be 
° g se čo“ = 
d 
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` altogether trustworthy ; but, such as it is, it 
outweighs the loose statements of theses 
three witnesses. Some of the inferences to 
be drawn from the conveyances from her to 
her husband ‘are also favorable to the rê- 
spondént’s cæ ; but these apply. only to that 
portion of the property claimed which con- 
sists of her original share in the Dum-Dum 
giden., eoo a 

It may be conceded that the conveyances 
ffom her to her husband in 1848, considered 
With’ the light reflected on them from other 
parts of this case, and in particular from’ the 
proceedings in the execution suit, could not 
stand. It may also be conceded that, if the 
question were between her and her ‘husband, 
he ought not to be permitted to say that she 
is bound by her fraudulent eonveyance, 
since she may be presumed to have executed 
it under his influence or pressure. And if 
‘the property had passed directly from him 
to his dependant, the presumption that the 
Jatter isa mere trustee for him might be 
stronger than it is. 


But what are the facts proved? This 
portion of the property in dispute passed 
apparently by sale from Buzloor Ruheem to 
Dilrus Begum. It remained with her for 
neatly five years; was sold, ostensibly at 
least, by her to Jegree Khanum, from whom 
two mouths later it ‘passed to Judoonath. 
These intermediate conveyances are treated’ 
in the Courts'below, and in the argument be- 
fore their, Lordships, as mere “ circuity of 
fraud ;” and it has been argued that we have 
no proof who Dilrus Begum and Jegree 
Khanum are, or,’ indeed, that there ever 
were such persons, But what proof, on the 
paft of the tespSndent, is there to support- 
these arguments ? “On.the other side,’ there 
are witnesses who state that Dilrus Begum 
was the wife of the Nawab of Chitpore, a 
well-known person, aud that Jegree was a 
wife or concgbine of apparently the same 
person. Tlf conveyance to Dilrus was by 
English ‘deed, prepared and executed in the 
office of a respectable English attorney, 
acting apparently for the purchaser. That 
circumstance afforded the means of investi- 
gating that transaction. „But no attempt 
has been mage to do So. Aggin that Dilrus 

egum was 4 real personage, got necessarily 
connected with the appellané the Moonshee, is 
placed almost, beyond &gdoubieby the undis- 
puted fact that in 1843, several years before 
the second marriage of the, respondent the 
six shares of this garden wad been conveyed 
to her. by Boglli and® Ashruffnissa. What, 

"2? oo 


e 
e 


again, was the motiwe for this “ circuity of 
fraud’? If Dilrus Begum ‘held five yenrs’ 
benameee from the Moonshee, why raise 
suspicion by transferring the property from 
her to his known dependant, Juqoonabh?? Sir 
Roundell Palmer insisted® stronglyeon tke? 
fluctuations in the -amounts of ehe purclmse- 
mouey for which the flifferent instruments 
purported to convey tlfe same property,’ as g 
badge of fraud. ‘The firstetran8action, whith,. , 
we may admit to have been ffctitiou’, express- «4 
es a consideratioh which, on a comparison" 




























were sold in 1843, seems to be below the 
real value of the property. Tried byethat 


was conveyed to Dilrus, would be about fho 
true value. This fact, taken by itself; ¢endg 
to support the reality of the sale®to Dilrus, 
Again, if she sold or Re 6,000 preperty s 
which had cost her Rs. 2000, the® diference 
is not greater than might be aceounted for ° 
by the necessities of the vendor, eor by a» 
diminution in the value of the propertyein 
the period during which it remained in her ° 
hands. The further reduction of tle. price. 
to Rs. 4,000 in the sale to Judoonath fis cer- 
tainly a more suspicious circumstance. - It- 
is not, however, one which seems “to -g0 
very far to supply any defect of proof on 
the part-of the respondent. It eis not ime 
-possible that Jegree-Khanum may have 
found. that she had made a bad bargain, or 
tRat Judoonath may have made ap extremely 
good one. On the other @and,eif the trang- 
actions were fictitious, and the pyice cost 
the professed -purchaser nothing,- it is uot 
easy to see why gan adequate gonsideration~ 
was not expressed in the conveyance. There 
seems to have been no enquiry or cross-exa- 
minadion on this point tn the Céurte below. e 
Again, what is the cage proved in respect 
of the conveyances ftom the respondent her- 
self tp Judoonath ? She is proved to have ex- 
ecuted thesetwonveyances. * She has not met, ` 
this fact fairly in her pleadings.: Iu th® origi- 


title$ and on the face of the supplemental 
plaint, itis not veryeclear whether sheéreats `e 
the conveyances‘as forfewes® or admits thé ° 
execution and impeaches thei®egect. She hns 
certainly not stated on what grougds she 
impenches them, nor has slæ, come forward ° 
as aewitnoes to explain her, execution of 
them. It lay upon her4o do so; to show 
by her own' or other testimony under what 
circumstances thgy were procured from her, 
"and Yo rebug the evidence that the considera- 
tion motiey passed togier, SAgnin, the puy-- 


. o (ES 
e 


t 
ff. @ 
ee 
° 


@ 
e 
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e 
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with the price for which ghe six §hares e” 


test, the sum of Rs? 4,000, for wfiah it e 


nal plaint there is ne menon of Tudoomath’s © e 
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chase of these parcels ofeland by J adoonath | 
is not wholly improbable. The purchases are 
no beyond the means of a perso» in that | 
rank of life. -He already “held pertions of 


both gardens by titles not-deduced from the | 


veepondant, ‘and Uunimpeached. The first 
.confeyauce from thee respondent was exe- 
‘cutéd in January 1834, when the Moonshee 
was absent Trom home and at Singapore, 
Pte: Zillah Jkdgeetreats the circumstance of 
"e his abgencé as indicative of fraudulent fore- 
‘thought and contrivance. is presence pro- 

* y bablyewould hase afforded theeinference of 
pressure audgundue influence. The habit 
mny be superinduced by. the manifold cases 

e of frauf with which they have to deal; but 
Judges in India ere perhaps somewhat too 

. apt io ge fraud everywhere. The sećond 
* conveyancé was in May 1855. At that 
dime ge uarre® with fer husband had, ac- 
‘cording, to the resSondent’s case, begun. 
“She is not likely to have executed this in- 
strumént eoluntarily at his instigation. She 
hag not shown that she was forced to do it. 
“And on the other hand, it is not improbable 
that, inehe circumstances in which she thus 
stood, she may have been glad to raise the 
comparatively inconsiderable sum which is 
stated to have been the price of the property. 

" On the whole, then, their Lordships are 

` gig pinion tħat the respondent has failed’ to 
now a sufficient title to recover any of the 
shares in these gardens from the appellaug 

e Judoonath. e The habit of holding lund be- 
namee is invétera®% in India ; but. that does 
not justify the Courts in making every pre- 
sumption against apparent owner ship. This 
principle wag enforced by this Committee in 

a recent case. Their Lordships dè not deny 
that in the particular case the connection of 
Aideonathe with the other appellant, «the 
proved cohduce of the latter towards his 
wife, and Sthey circhm$tances, threw some 
cloud of suspicion over the title to these 
arcels of land. But such suspiaions arg not 

e proof, eTheir . Lordships think that the 
od nye of bofl» Cofirts balow have given too 
ugh . waght tô: them ; that they have®not 

ful cigatly considered ig what degree the 
è sbarden of prof Igy®upon the respondent ; 
© ~ an@’that Whengthe proofs which she ought to 
‘have given àud might have given were 
defective, they we allowed the deficiency 
to be supplied by presumption and igfer- 
ences which ‘the facts do not altogether 
warrant, . Their Lordsħips. cannot, therefore; 
recofamend Her Majesty tog nfirm this por- 


tion of the. decrees ‘in “the é property 
suit. X ê 
e 
“e i -e . 
e e 
° , S °. ave 
® e d e @ 
be 8 ad e ra 7 


Third Suit. 


AS the thifd suit also concerns property, 
and the point raised by the appeal ip it is 
vay short, their Lordships think ¥ will be 
convenient to dispose of it befowe they pro- 
ceed to consider the appeal i it the “ restitu- 
tion shit.” Two objections’ were taken to 
the maintenance of this sutt. It was pledi- 
ed, first, that the respondents claim was 
barred by ‘the law of limitation; and, 
secondly, that she was precluded from suing 
to enforce it by the 7th Sectionof Act VILL 
of 1859, which providessthat, “if a plaintiff 
relinquish ° or omit to sue for any portion of 
his claim, asuit for the portion so relinquish- 
ed or omitted shall not afterwards be enter- 
tained.” From the plain it appears that 
the company’s paper for Rs. 10,000, which 
is tho subject of the suit, was specified in 
the petitions for a certificate under Act XX 
of 1841, already referred to, together with 
the papers for Rs. 9,500 and Rs. 7,000, 
which are included in the yrespondent’s 
demand in the “property suit,” and that 
her claim respecting it is precisely the same 
as her claim for the other two papers. 
only reason she assigus for not suing for if in 
the- former suit is. that, ‘‘as she was a pur- 
danusheen and unacquainted with reading 
and writing, she could not ascertain any- 
thing rbout the aforesaid Gover nment paper 
and the interest of the same.” She says she 
discovered her mistake in July 1859, and 
insists that her exuse of action arose at that 
time. The Zillah Judge held that the second 
objection was futal to the suit, which he ac- 
cordingly dismissed on that ground. 


The High Court has rewgrsed this decisįjpn 
for the following reasous :—they hold with 
him that the omission to include tflis item in 
the first suit was an oversight; that she 
knew of the existence-of this paper before 
she brought her first suit, and might have 
included it therein; and thattehe real ques- 
tion to be decided was whether*that omis- 
eion, neglect, or oversight was sufficient to 
bar hey present claims under the law fairly 
applied. This, question they decide in the 
negative, on the ground that it was clear she 
was not actuatedg by any fraudulent or dis- 
honest motive ; ethat the stamp uè on, 
the first suit goule have covered also this 
paper; that she cannot have omiged this’ 
claim in: order ° to brèdg the case within the 
cognizance,of a pirijcular Court sand that 
Although it maybe desirable for the ends of 
justice that the variots atoms claimed eby a 
plaintiff should -form “the subject 


oF one. 
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single action, yet there was. nothing ‘in „the 


law to make it imperative upop her to includes 


every item of such a claim as hers in a single 
suit. 


Tó fh®se pensons their Lordships cann®t 
assent; If tke words of a law are clear and 
positive, they eannot be controlled by any 
cmsideration of ethe motives of the party to 
whom ¢t is to be applied, nor limited by 

` what the Judges who apply it may suppose 
to have been the reasons for enacting it. 


The words of this law are :— If a plaintiff |. 


- relinquish or omit „to sue for any portion of 
his claims.” I¢ plainly includes, accidental 
or involuntary omissions, as well as acts of 
‘deliberate relinquishment. In their Lord- 
ships’ opinion, the only ground on which (if 
at all) the judgment of the Hight Court could 
be supported, is that which is somewhat 
doubtingly expressed-by the Judges in the 
following sentence:— Nor do we think 
that, under the circumstances of the case, 
the plaintiff may not fairly- plead that she 
has a distinct and’ separate cause: of action 
for the recovery of this piece of paper made 
over'to the defendant on a particular date.” 
Their Lordships think that the correct ‘test 
in all cases of this kind is whether the claim 
inthe new suit is, in fact, founded on a 
cause of action distinct from that which ‘was 
‘the foundation of the former suit, and they 
“have accordingly eottsidered whether the pre- 

~ sent suit can be maintaiied on that ground. 
But the cause of action in the former suit 
of the respondent seems to them to be the 
refusal by the husband to restore, or his 
misappropriation of, tbe wife’s property, 
which she says she intrusted to him. ‘There 
is nothing: to digginguish the deposit of this 
particular company’s paper from the depo- 
sit of tho# which she deposited with it, and 
has recovered in the former ‘suit. It was a 

` mere item of her demand, and is admitted on 
` the face of her present plaint to have been 
omitted frontit for no other reason ` than 
the very inSufficient one before mentioned. 
If she was justified in instituting a separate, 
subsequent suit for this particular company’s 
paper for 10,000 rupees, she would have been 


equally justified in making each one of the’ 


company’s papers whichy are comprised in 
tha ¥ prgpemy suil’ succesgively the subject 
of: an indegendent -suet. ‘heir Lordships 
‘are of opinion that the.ruliag of the Zillah 
Judge on this point*was cérrect, and that 
- the suit jvas properly gistnissed.. This be- 
ing their view, it is unnecessary to'say any- 
- thing, on the quesfion®f limitation. They’ 
are dispostd, howefer, to think that the 





claim being foundedeon an alleged, breach of 
trust, was not, as pleaded, subject to limita- 
tion, either under the old law or under Act 
XIV ot1859, which, the suit having begu 
commenced . in- December -1861 seem} to be 


the law applicable to it. °If the plantit kad. 


failed to prove a bivach of trust, bu@ had’ o 


established some other title to relief, *the 
question of limitatio§ might have arisen. 
But this’ tould aniy 
the suit on its merits. K 


° 
` Their Lordships will now®address them- 
selves to the noveb and difficalt qeeStions 
raised by the appeal “in the 
suit.” x 


` e Restitution Suit. 


happen pon a trig? of: 


e 


restifugion ° 


e*, @ & 
The first is that which hes* been’ stre- 


nuously argued at®the Uhr, thgugheit doeg 
not appear to have been raised*in the Courts 
below, or even in the responflent’s “case,” 
viz, whether any suit by 9 Mussulmar 
husband ` will lie in the Civil Courts® of 
India to enforce his marital rights under” 
the Mahomedan Law, by compelling@pis wife, 
against, her will (she being a free agent, 
and not detained by others), to regurn to 
cohabitation with him. If the law which 
regulates the relations of the parties gives to 


one of them a right, and titt righ kgs ` 


denied, the denial isa wrong; and unless 
§he contrary be shown by authority, or by 


stroug arguments, it must be psesumed that e 


for that wrong there must®be # remedy in a 
Court of Justice. Of authority megativing 
the jurisdiction there is none. It has been 
argued that thee proper remedy, if there be 
one, is tĦe denial of maintenance to the 
rebellious wife, or, at most, a suit for dam- 
ages ; because a suit to compel ethe wife éo 
return to her husband, thaugh Obviously a 
more complete renfedy than eitfer of them, 
is in the nature of a suit for specific perform- 
ance ; and being founded® on the contract of 


marriage, which the (ahomedan Law regards ° 


as. a civil contrast, thd Qouft entereajnings 
the®suit must be prepared to enforge ,all the ` 
obligations, howevgr minute, which, accord? 
ing to “that ldw, flo® Yrom the contracts 
whichever party has a righé to insist ùBon 
them, And referring to thé definition of 
some of those obligations? as given with 
some whateprurient particolafity in’ certain 
Mahomedan treatises, the léarned Counsel 
argued that it was®impossible for Courts 
constifuted likp, those of British Inéia to 


‘ex@cise guch a juris@iction. It may be 
admitted- that the, Coutts of India would 
e ° e’ 2 e. e 
he ° S s e. 
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might possibly be entertained by the Civil 
Courts of India. The Attorney-General, 
however, has, cited positive authorities which 
support the jurisdiction, and show the prin- 
&ples upon which it ought to, be exercised. 
These are. the cases of Musg&mut Mingu, 
decided in 1832, aud reported, in 6 S. D. A. 
Reps.) p. 200 ; of Mussamyt Ameena, degia- 


properly decline $o enteftain such questions ; 

_ although amongst the Wahabees of Central 

-3 ‘Afabia, or other commuayities in Which the 

Mahgmedan Law is observed in. tis utmost 

.strictn&ss, the Magistrate might, perhaps, 

o tifke, cfnizance of them. ` But this -admis- 

+ «siop is not “decisive® of the'question.- The 

cnnonisis lay down many things concerning 

ihe relattve dpties of man and wife‘ which 

„e *the Courts Chriggfin, at least of our country, 

© fêl apmpelled to leave as dyties of imperfect 

e obligation. They do not therefore refuse to 

® enfoiee the brad duty of colfnbitation. In 

the „words of Lord Stowell, quoted by Mr. 

AttOrney-General, “ hey are content to 

e také@ the wife to the husband’s door and to 
om lenve hersthere.” S 


. ° But Wow does this question stand upon 
the authorifies 3 In ghe case of* Ardaseer 
© Cursftice®va Peroseboye, 6 Moore's Indian 
. A presta, 390, in which it was here decided that 
„2 suig fop restitution of conjugal rights be- 
tgeen Barsees, and a fortiori, one between 
e Hindoos and Mahomedans, did not lie on 
‘the ecglesiastical side of the Presidency 
Gourt® Dr. Lushington, in delivering the 
judgment of the Commitee, says, “ The Civil 
Court in Indian can bend their administra- 
-tion of justice to the laws of the various 
=. suitors whg seek their aid, They can ad- 
Fister Mahomedan Law to Mahomedans, 
``“ Hindoo Law to Hindoos.:* but the Ecclesi- 
astical Law- has no such flexibility.’ Aged 
e after ruling,thatethe Court below had not 
the jurisdiction which it claimed, he “adds, 
“Bat w8 should much regret if there were 
no Court and no law whereby a remedy 
could be administered to*the gvils which 
must be incidental to married life amongst 
them (thg Parsees). We do-not pretend to 
know vat may be the duties and obliga- 
tions atteęding uponethg matrimonial union 
between thé’ Parsees, nor what remedies may 
exist for the viglation of them; but we 
# concejye that there must be séme laws or 
some customs hgving? the. effect of laws, 
e © ‘which apply tosthe marrfed state of pg'son 
„2 of tifs description? And he afterwards 
a. observes, “Guele gomedies (thee remedies 
e afforded by their bwn usages) we conceive 
that ‘the Susfefhe Court on the civil side 
_ mighte administer ; or at least remedies as 
` nearly ‘appreadting to them as*circumstances 
would allowe’ It may be sað that®those: 
dicta, though. procegding from so high an 
authority, are extrajudicial, and merely in- 
dicate an opinion, that e@its of this,kind 

` e e 










































ed in 1841, and reported 7 S. D. Reps, n. 27 ; 
and the case of Sona Chand Bibi, decided in 
1848, and reported in the Reports of tħe 
Bengal Sudder Court for that year) at p. 795. 
To the last of these cases the suit was 
dismissed on che ground. that the marriage 
was not proved, but the jurisdiction was not 
questioned. The second case may be distin- 
guishable from the present on the ground 
that the wife was of tender years, and under 
the control of the co-defendants in the -suit. 
But in the first case the wife was clearly of 
full age, and a free agent. The co-defendant 
in the suit, though charged with harboring 
her, had little more control over her than ` 
the co-defendant in the present case had over 
the respondent. -The suit, „ which went 
through three Courts, was resisted by the 
wife on grounds personal to herself; and it 
was finally decided that, according to the - 
Mahomedan Law, by which the question was 
to be decided, the plaintiff hada right to the 
possession of his wife, and she was compel- 
led to return to him. It does not very 
clearly appear by what process the judgment 
‘in this case, or in that of Mussamnué 
Ameena, was to. be enforced. From some 
passages it might be inferred that, in the 
event of diobedience, the wife was to be 
-given bodily into her husband's hands. 
Whether this could be dqne-under the new. 
Act of Procedure, which how regulates ®the 
Civil Courts of India, may welldbe doubted. 
Disobedience to the order of a Court direct- 
ing the wife to return to cohabitation, would 
. seem to fall within the 200th section of the 
- Code, and to be enforzeable oajy by imprison- 
ment, or attachment of propertys or both. 


“Upon authority, then, as well asprigeiple, 
their, Lordships have no doubt that a 
'Mussulman hysband may institute a suit in 
the Civil Courts of India, for a declaration 
of his right to the posgession of his wife, and 
for a sentence that she returne toe cohabitg- 
tion ; and thaè that*suit must be determined 
according to the principles of thee Mahomé- s 
dan Law. ‘Tie latta proposition follows nos 
merely from thé inperative wordg of Regulae 
tion IV. of 1703, Segtion 15,.but fyom the 
nature of the thig. For since the, rights . 
and duties resulting from wie contract of 








` a.  * See Weekly Reportar, Vol, IV, page’. ' 
© - . 
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marriage vary in different communities ; so, 


especially in India, where thare is no general” 


marriage law, they can be ouly ascertained 
by reference to the particular law -of the 
contracttag parties. ° 


The matrimonial law of the Mahomedans, 
like that of every ancient community, 
fòrs the stronger sex, 
dissolve the tie at his will, subject to the 
.cendition of paying the wife her dower and 
‘other allowances ; but she cannot separate 
herself from him, except under the arrange- 
ment called khool¢, which is made upon 
terms to which both are assenting parties, 
‘and operates in law as the divorce of the 
wife by the husband. It cannot, we think, 
be doubted, that, whilst the tie subsists, his 
power over her is considerable. The cases 
already cited are to the effect that he may 
compel her to return to his house if she has 
left it. We do not find this expressed in 
the Hedayah, which speaks only of her for- 
feiting her right to maintenance if she be 
disobedient or refractory, or go abroad with- 
out her husband’s consent, until she return 
and make submission (vol. i. p. 894) ; but it 
seems implied throughout that she, from the 
time she enters his house, is under restraint, 
and enn only leave it legitimately by his 
permission, or upon a legal divorce or separa- 
tion made with his consent? In fact, the 
principle of keeping a man’s harem in 
seclusion and under his control is so essential 
a part of the framework of oriental society 
that it is naturally assumed and taken for 
granted by a Mussulman expounder of the 
law. 


` Qn the other hayl, thé law assures to the 
wife considerable rights as against her hus- 
band. Shemay insist on maintenance ac- 
cording to her rank aud his ability ; and if 
he fails to give it, she may enforce that right 
before the Kazee (1 Hedaya, Book 1V Chap. 
XV, Section le’pp. 393, 394). If he has 
power to keep her within the zenanah and 
to.prevent access to her, subject to certain 
qualifications,-he is bound to providg her 
with a separate appartment, - exclusively 
appropriated to her use (p. 402). As to 
personal violence, thexe are certainly pass- 
ages it tl Aeedayah which,e founded on a 
text in the Keran, imply tha the husband 
may use i$ for correctign: ; bat this right of 
eorporal chastisemént wm expressly. said to 
“be restrigted to-the congition of,safety ;”?. 
and it may be questioned avhether these 
_ authorisies go the fall Jenĝih of the Futwah: 
at p. 14. of the record (see Hedayah, Vol. 
. '. Ge 
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Council, Vol. VIIL 


ii. pp. 75-81). The Mabomedan Law, on a 
question of what is legal cruelty between 
man and wife, would probably not differ 
materiallyefrom our own,» of which one af 
the most recent expositions is ethe fdllow- 
ing :—“ There must be &ctual viotence of, 
sucha character ag to, endanger perstnal, - 
health or safety ; or there must be a, reason- 
able apprehension of it. Tyfe Court, ag 
Lord Stowéll saidp has myer been drivéne-.. 
off this ground.” ; 6 ge 





° 

If, however it be granted that, ador Pii 
ing to Mahomedan Law, the husband” may “ 
sue to enforce his right to the custody 
of his wifes perso&; and - titat, €f her 
defence be cruelty, she mugt prove cruetfy . 
of the kind “just described, it by‘ho means e 
follows that she has not other def€nces t® e 
the suit which wouldenot beeadiitted by our 
Ecelesiastical Courts ine a suit For the re-” 
stitution of conjugal rights. The marriage e 
tic amongst Mahomedans is ‘ot 980 indis-, 
soluble as it is amongst Chrfstians. The 
Muhomedan wife, as has been shown above, è 
has rights which the Christian—or ət least 
the English—wife has not against hêr hus- 
band. An Indian Court might well admit 
defences founded on the violation of®thosa 
rights, and either refuse its assistance to 
the husband altogether, or grant it: only 
upon terms of his securing the wifo.in fe 
enjoyment of her personal safety and her 
ofer legal rights ; or it might, oy a sufficient 
case, exercise that jurisdigtiong which is 
attributed to the Kazee by the Futwah at 
p-. 82 of the record (if the law, indeed; 
warrants ‘such a jurisdiction), of selecting a 
proper plag of residence for thé wife, other 
than her husband’s house, 28 


. Enough has been said to sho ébat? it 
their Lordships’ opiniog, the *detgrmination 
of any suit of this kind requires careful con- 
sideragion of the Mahomedau Law, as well as 
strict proof Of the facts tÒ which it isto bee’ 
applied. Has the-present ense ‘heen s$ tried 
end determined in tife Courtsbelow? heir © > 
Tordships are constrained to say @hat this à 
has not bgen the case. g% the first place, vi 
they think that the ratio dec’dendi adopte? ° 
by the Judges of both Cours $s erroneous. 
The Principal Sudder Ameep held that op- 
pression had been proved (tg qprrectness of ` 
his comclusigh will be hereafter, considered). 
He did not then proceed to consider whether 
the oppression was so far beyond tho boupds 
of marital authoigig, under the Mahomedan 
Law, Ùs to opnstitute an dhswer to the suit. 
He seemet to thinks thate oppression once 
. e 


l 


“Yes ee i ° its 
eo. -. 9 P Por 


e Sf fhe? wifg’s person. He then proceeded 


* tg argue, apparenély without the slightest. 
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proved, the ease was taken out of the: 
Mahomedan Law, and was to be decided on 
*whgt the Court; upon general® principles, 
might’ deem to he expedient for the security 


‘foundation „Ofe proof that the wife, having 


te keen ill*treaged, had probably bgen -unfaith- 


2.7 Sul ;.ands that ef she Were restored to her 


huseand, lie was not untikely to revenge 
ehinrself. by taking her life. He afterwards 


: e 
© arg@ed, with fore reason, upon the danger 


of vestorjng® her to one who had been 


defregd liable to pay her a very large sum. 


of ‘money. j i 
The acts wpon which the Judges of the 


E eHigh @oprt proceeded , were that the Ma- 


pistrate hâd geen fito release the respond- 
ent fomehgr husband’s house, and that a 
dearde had passed against him for having 


made away avith her property for a large, 
im of” whéch they overstated the smount.: 


bey appear to have considered that, ac- 
cording to the Mahomedan Law, these facts 
wereshot an answer to the suit; aud they 
then say, “ This being so, are we required 
to decide this case in conformity with the 
principles of the Mahomedan Law? Are 


we to’compel the defendant to return to her, 
Se JAshand, convinced -as we ‘are 
` should not be forced to reburn ?. “If under" 


that 


the Mahomedan.Law, no wife can separate 
herself ìm her husband under any cir- 
cumstance§*whatsoever, the law is clearly re- 
pugnant to natural justice, and we are’ not 
bound to follow it, The Mahomedan Law 
giving no »elief to a womfn, be the conduct 
of the husband ever so bad; ft is a case to 
be disposed. af by equity and good ‘conscience. 


- © And orp these principles we have no hesita- 


e 


* *agcording to fhaew 


tion in sqying that ghe grounds upon. which 
the defendant has separated from her‘hus- 
band justify her in that step,” etc. `e 
The passages just quoted, if*understood iù 
their*litera] senso, imply that cases of this 
kinti are to Be, decided*without referqnce te 
phe -M@homedan Law, but aecording' to what 
is termed equity ani @ood, conscience, ĉe. 
ich the Judge may think 
the principl@s Of natural justice require to be 
done gn the particular case. $ 
_ Their LogdeBips most emphatically dissent 
from that eqnclusion. Itis, in Qheir @inion, 
opposéd to the wholg policy of the law in 
Byitish India, and particularly to'the enact- 
ment already: referred to Regulation LY. of 
` 1793, Section 18), which dimects:that in 
uits regarding marrigge aud cast, and all 





she. 


edan Laws ‘with respect’ to Mahomeédans, 
and the Hindoo Liws with regard to Hindoos, 
are’ to bé-considered as the genergt rules by 
oe . . oo s 
which-Judges are to form” tlẹæir decisions ; 
and they. can conceive notlfing more likely 
to give just alarm to the Mahomedan com- 
munity than to-learn by*a judicial decifon, 


been thus secured to them, is to.be ower- 
ridden‘upon a question which so materially 
concerns their domestic relations, The 
Judges were not dealing with a case in 
which the Mahomedan Law was in plain con- 
flict with the general municipal law or with 
the requirements of a more advanced and ci- 
vilized society,—as for instance, if a Mussul- 
man bad insisted on the right to slay his 
wife taken in adultery. Inu.the reports of our 
Ecclesiastical Courts there is no lack of cases 
in which a humane man, judging according to 
his own sense of what is just and fair, with-, 
out reference to positive law, would let the 
wife go free; and yet the proof” falling short 
of legal cruelty, the Judge has felt constrained 
to order her to return to her husband. 

In what they have just said their Lord- 
ships must be taken to- object only to the 
general supersession of the Mahomedan Law 
as the ratio decidendi in cases’ of this de- 
scription, which seems to them to be implied 
rin the.judgments under review. 

They do not mean tó lay down that it was 
safficient for the decision of the case to show 
that, according to the Mahomedan Law, the 
husband has a‘right to the custody of his 
wife, or that.there was no answer to his suit 

unlessit could be shown that the wife had 
been separated from hit either by Tala or 
Khoola, either of which would dissolve the 
vinculum. © Tliis assumiption,, Vhich seems 
to have ‘been made by the’ Judges of tha 
High Court, is, their Lordships think, erro- 
‘yeous, It seems to them clear that if 
cruelty in a decree renderit@ it unsafe for 
the wife to return to her husband’s dominion 
were established, the Court might refuse to 
‘sendeher back, It may be, too, that gross 
failure by the husband of the perfornmfince 
of the obligations. which the’ marriage con- 
tract imposes’ oa hir for the beyefit of the 
wife, might, if properly proved ngor? goad 


that their law, the application of Which las e 


grounds for Sefusiig to himethe assistance , ° 


of the Court. And; gs their Lordehips have 
alrendy intimated,, @here may be cases iff 
which the Courtewould- qualify its inter 
ference by.imposing terms on the husband. 
But all these -arf estions' to, be carefully 
‘considered, and considered with gome* refer- 


religious Tisages and institutions, the Mahom- | once to Mahomedan Law. °* . : 
e bd e ? oe $ is E 
v,’ : . » e 
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Before, however, any of thee principles 


_can be applied, the facts to’which ‘they are 


“They willnot*visit upon the, r8spondent the 


‘been shown®fo render it Youbtful svhether 
- safety, at least whilst tee relation of debtor 


them, unless proper security for her, pro- 


to be applied must be established by legal 
proof; sand: this, their Lordships are of 
opinion, has nôt been done in the present 
case. Besides tle evidence on. the futile and 
now abandoned is$ue about freemasonny, 
there is little evidence in the cause. 

‘Bhe Zillah Judge’s judgment in the “ pro- 
perty suit” was put in evidence. ‘The fact, 
therefore, that the appellant had been decreed 
liable to make good a darge sum of money to 
the respondent in respect of the property 
which he had misappropriated was establish- 
ed ;. but the proof of personal cruelty rests 
almost entirely on the proceeding of the 
Magistrate. That proceeding is neither one 
inter partes nor even a conviction of the 
appellant upon a criminal charge. It was 
treated by the Nizamut Adawlut (Record, p. 
88) as being the record of an act done by a 
police officer; and not the judicial proceeding 
of aMagistrate. It is, therefore, difficult to 
see how, in strictness, it can be’evidence at 
all against the ‘appellant ; but at most it 
proves only that the Magistrate set the lady 
free from what he considered improper 
restraint. i 

To establish a case of cruelty. as a defence 
to the suit, the respondent might have 
called the Magistrate, if then still in India, 
to speak’ to the state ih which he found her 
when he set her free. She might also have 
given such evidence of her treatment as she 
adduced in the “property suit,” but which, 
whatever were her reasons for it, she did not 
adduce in this suit. And, lastly, she might 
haves given her, own testimony, which it. is 
most désirable to have on such an issue. 
She has failed to do any of-these things ; 
and it is impossible to say- that the Courts 
below had before them, in proof, the facts 
from which any Court could infer that a 
defence on the®ground of cruelty had been 
established. - 

From what has been said, it must be ob- 
vioug that their Lordships are not prepared 
to affirm the decrees under appeal in this 
suit. They do not, however, feel themselves 
in a cogdititn to make find decree, which 
would put àn end to this ,paifful litigation. 


mismanagement of her eduse by sending her 
yack at once-to her husband, Enough has 


she can*be restored 40 kis °zenanah with 
aud creditgre coptinues to subsist -between 
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fection is taken. It may ultimately turn 
out that st® ought not to be sent back at all? 


Their Lordships must, therefore, unwillingly e 


recommend that this cause bp remitted th the 


High Court, with directions to put th®same® se 
ina course of re-trial, Aod. with’ power, if « 


necessary, to amend the,issues or frame new - 
ones. 
there should be a distinct issMg as to,the fact” 
of cruelty. ° r e. ° 


Their Lordships, however, cannot hèlp®.- e 


. : . © 
suggesting, for the consideration of the par- 


ties, that it is for the interest, th happiness, e 
and the respectability “of both tossettle the 

questions still open between them by amie’ 
cablo arrangement rather than byuréher 

litigation. 
might effect such an @rrangemeft between 
them. ° oe °? 


Their Lordships have now only t8 vo- 


capitulate the several recommendationg which `; 
they will humbly make to Her Majesty oy, 


these appeals. ‘These are :— 

lsé.—That the appeal of the appellant, 
Buzloor Ruheem, in the “ property suit#’ be 
dismissed, except so far as it relates to his 
liability to pay the mesne profits ofthe 
shares in the Dum-Dum and Narain Mundul 
gardens jointly with the appellayt Judoo- 


If cryelty be relied upon ag a fefente, + 


They havg surety friead® who 


nath Bose ; thatthe appeal of the last-namd@- «a 


appellant in the same suit be allowed ; and 
th®® the decree of the High Court be amend- 
ed by omitting so much thergof ag’relates to 
the shares in those gardens, and by directing, 
in lieu thereof, that that portion of®the re- 
spondent’s claim be dismissed with costs, 
and that thegaid decree be im atl other re- 
spects confirmed. 

2ndly.—That in suit No, 256 of 1862, the 
decree of the High Court be reverged, aid. 
that, in lieu thereof, the décreq of the 
Zillah Judge dismissing the respondent’s, 
suit, wėth costs, be affirmed, with the costs 
of the appeal fo the High Court. ; 

8rdly.—That in the “ pestitition Suit” 
the degrees of the High oust? and of*tlte 
Principal Sudder Ameen be révers@d,e and 
the cause be remitted tq, the High Céurt, 


with directions to have the °same retried qn,° ° 


fresh evidence, and with powef t8 amend the 
issues or to frame- new issues, if theyesliall 
see fit to do so? “se. ° f 
- Tha the Mspondent should pay. the costs 
of the appeals in suit Np. -256 of 1862 and 
in the “restitution suit.” That she shoujd 
also pay the costs @® the appeal of Judoonath 
Bose in th® “property suit.” 
the appellant Buzloow Rulmem should piye 
the couts gf leis appeal in that suit™ =e 

e « 
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The 17th July 1867. 
° 


e 
3 * Present: 
e. ee + 


The Xtastar of thg Rolis, Sir James W. 
° |? Colyile, Sir Richard Torin Kindersley, 
°, snd Sir Lawrence Renk: 


ae ° ° e 
e’  SNtostzage—Deposit ky Mortgagee 


ee 


R »° (to save estato from sale for arrears 


e 4845+ Hindoo Widow. 


e > ° : . 
"* + On Appeat from the High Court at 
e <° % 
e Soe %, ‘ . Calcutta. 
° Rugewder Chuader Ghose and others, 
bs e? ; 
Bh oe gee 8 versus 
e 
° Sreemutty Dossee and others. 


e 

An Btate, mortgaged, was 
of Government revenue, when it was saved from sale 
by thp mortgagee depositing a sum sufficient to discuarge 
the revenue. The mortgagee brought a suit against 
the person in possession of the talook, a Hindoo lady, 
widow of the original mortgagor, seeking under Section 
em ‘eAct I of1815 to obtain re-payment from her per- 
= ey d-to-save.the sale of the talook, 
not making the reversioners defendants, atid not pray 
that the talook in its entirety might be sold to paygihe 
amount dug A decree was given in that suit tothe 
mortgagee.. On expcution of that decree, the rever- 

sioners intervened. 


Hep that the mortgagee and those claiming under 
hım have no charge on the estate, and are not entitled to 
have it sold in its entirety to pay the amount which 
was paid in “to stop the sale of the estate, The action 
brought under Section 9 Act I of 1845 Was only a per- 
sonal action, and the decree gave no remedy against 
the land, éhe fale of which for arrears of revepue had 

* been sfopeed by the deposit. .In such a suit the ques- 
tion is vo whether the person who pays the arrears 
acquires thereby a charg’ onthe talook which he saves 
from sale, but whether he seek to enforce that right, 
he must not do so ina suit properly framed,for that 

e purpose, and not nferely in a suit e@which is confined 
to a personal remedy against the person in possession 
of the talook. $ the person Who so pays the arrears of rent 


-paymente only, und@r the Section and law 
ep e Glee session of th® talook 


jted, asgagainst the person in possessi 
E who Jhs valy a limited interest therein, and confines 
1B eg bis Suit to that objgt, @he decree #0 obtained 


° 
\ 


| 


4E on én presession, san only be made 
ectual againgt tae property of that person, including 
such interest Ss he had i the talook. This ruling 
dues net affect jhe general doctrine, that in a suit 
brought® by a ue person, the object of which is to 
‘recover, or, to’ charge an, estate of ghich Hindoo 
widow is the®proprietress, she will, 
present and: protect the estate, as well in respect of her 
own as of the ceramic interest. $ 


inst the per 


Tis is an appeal fibh a decréoef thé 
High Court of Judicature at Fort , William 
Sf {15th December P62, reversing the 
e ee Si °, 

e e 


% 


ae 


e 
oe 
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decision of tke Zillah Judge. The question 
is whether, undér the circumstances set 
forth in these papers, the.appellattt is enti- 
tled to have a lien upon the tglool described 
as Turruff Kalikapore, recoréed as No. 109, 
as against the respondents, who are interest- 
ed,in that talook, in respect of the argars 
of revenue due from that talook, which 
have been-paid by the appellant. à 


The respondents do not appear, and it ig 
therefore incumbent on the Court tọ examine 
closely whether the appellant has made out 
his case, and has established his right to 
have the talook sold to discharge that 
amount. i 


The facts are shortly as follows :—Hurro- 
loll Mitter had become the owner of this 
talook by purchase previously to the year 
1842. f 


In May 1842 he executed a mortgage 
in duo form to Nobokisto Singh, to secure 
43,340 rupees with interest at 12 per cent. 
per annum. 


Hurrololl Mitter, the mortgagor, died, 
leaving Sreemutty Kaminee Dossee, bis 
Widow, surviving him. She had no child, 
and after his death continued in possession 
of his talook as his widow. i 


- Hurrololl Mitter, however, 








had had a 


ing; daughter -by a -previous marriage, the re- 


spondent, Sreemutty Dossee, who is the 
mother of two infant sons, the grandsons 
of the mortgagor, Hurrololl Mitter. Nobo- 
kisto Singh, the mortgagee, died shortly 
afterwards, and left Sreemutty Gourmonee 
Dossee, his widow, who in that character 
became entitled to all%the rights ofe her 
husband as mortgagee of this talook. 


The revenue due to the Government for 
this talook was not paid by the widow of 
Hurrololl Mitter the mortgagor, and, in 
December 1849, 10,817 rupges were due in 
respect of such revenue. ° 


In consequence of the non-paynjent of 
this arrear, the talook would have been put 
up for’ sale by the Government Collector, 
and would have been sold according to Act 
I of 1815, disgharged from the mostgage 
and from all other incimbrancgs. pi Ine ordgr , 
to savé the wortgage and the talook, Gour- . 
monee Dossee berroyved from Angndonarata . 
Ghose, ‘on tlre lasttay for payment of the 
revenue, whiclr xgas the 28th gf Decembew 
1849, the amoynt necessary to discharge the 
revenus, viz., 10,917 Pupees, and he depoait- 
ed that amount with the,(bllector just 
before suhset on that day.. ee ° : 

e . 
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The seppellants are two ofthe sons and 
heirs of Anundonarain Ghese, who is dead, 
claimingeunder a transfer made to one of 
them by Gourmonee Dossee of her rights to 
and interests ite the talook, under her decree 
against Kaminea Dossee of the 29th March 
1843, which will þe afterwards mentioned ; 
and accowdingly they have the same rights 
and powers which she possessed as regards 
thi8 talook under that decree, and not fur- 
ther. The question there is the same which 
is raised on this appeal, viz., whether the 
nppellants are entitled to a charge on this 
tulook, and to have it sold in its entirety -to 
pay the amount of the money so paid to the 
Government Collector in December 1849. . 

For the purpose of determining this ques- 
tion, it is desirable to consider what, after 
such payments, the rights of Gourmonee 
Dossee were against Kaminee Dossee and 
the talook itself, and the course she adopted. 


Considering that the payment of the reve- 
nue by the mortgagee will prevent the talook 
from being sold, their Lordships would, 

- if that- were the sole question for thoir con- 
sideration, find it difficult to come to any 
othér conclusion than that’ the person who 
had such an interest in the talook as en- 
titled him to pay the revenue due to the 
Government, and did actually pay it, was 
thereby entitled to a charge on the. talook. 
as against all persons interested therein for 
the amount of the money so paid. But 
their Lordships are of opinion that this is 
not the form in which the question comes 
before them, and that what they have to 
decide is not whether such a charge origi- 
nally existed, or phether. it does now sub- 
sist, but whethet the appellants can enforce 
such a chMge in the present suit, For. 
‘this purpose it is necessary to refer to the 
‘steps taken by-Gourmonee Dossee to obtain 
payment. There were two courses open to 
‘her : she mighge have instituted’ a suit to 
enforce the fhortgage and to tack to the 
mortgage the amount of the revenue paid 
‘by her to save the estate, and to have, the 
estate sold to pay that amognt; or she 
might proceed under the 9th Section of 

~ Act No. I of 1845. She might probably 
. have wnitgd both thesé objècts in one plaing ; 

e but the course which she did gdopt was to 

* sue the gidow Kaminge slone, under the 
Oth Section of the Act Ne. I of 1845, 
wot making the .persons,irtterested in the 
reversion after her decease party-defendants 
to that suit, and not praymg that the talook 
in its entirety, might®be sold to pay the 
amount: da@ to der, is 


. è 


°- The plaint is set forth in page 7 ; it does ° 
not raise mny claim agàinst the estate im 

self, the claim is against the widow Kaminee. 
personally. It states, first, that the female 
defendant, for the purpose. of doing away. *, 
with the mortgage loang, threw *the taléék , . 
into arrears, and was endeavouring tp have. 

it sold ; secondly, that ‘the femafe pluintiff, , 
for the purpose of, protecting her rights}. >: 
and preserving the talook Yom. ile, ors 'e 
rowed the ‘money from the father of the," . 
present appellants, and caused she payments e` 
to be made. The words of the glaint which 
follow are these :—“ The female“ plaintit® 

has paid the money which the female défend- è 
ant ought to have repaid. e The plaidtif  , 
has frequently called upon her forit, punog ° 
payment at all is made up to ghfs time?’ e 
therefore, after stating*the ambunt, the paint o 
proceeds thus :—“ for the °recovety of which 
amount this suit is instituted agħinst the ° 
female defendant, and plaintiff, preys that « 
the. amount claimed, together with the 
interest thereof, due to the date of liquida- °. 
tiov, be paid to her.” The answer the 
plaintiff merely contests the debt. I€ con- 
tends that no money was due on the mort- 

gege, and that this would appear to b8 the 

case in a suit which had been instituted by 

the defendant against the plaintiff, seeking i 
-for an account- against” the “plaintif as the’ S- 
executrix of the husband of the defendant. 

It*is solely an answer directed, to meét a 
personal claim, and accord@iglye the reply °° 
is to the same point, and relies on the 91h 
Section of Act I of*year 1845. That Sec- 

tion is to this effegt :— 


Š : 

“Tt is hefeby enacted that the Collector 
shall, at any time before sunset of the latest 
day of payment, receive; as a depdBig frome | 
any party not being @ proprietor of the 
estate in arrear, ‘the S.nSunt of the arrear 
of revenue due from it, to be carried to 
the credit of thé said esfate at sunset as . 
aforesaid, unless before that time the rears 
Lall have been liquidated® bye à propréetor e « 
of th® estate, And in case he. erty 90 
depositing, whose monéy shall have @een ° e 
credited to the “estate fiShe®manner afore-e © ® 
said, shall bea plaintiff in æ auit pending m 
before a Court of Justice for the posgession 
of the sum, os any part there$f, it shall be - 
comp@ent fe the Judge of tHe -Zillah in 
“which such estate is situated, to order the 
said party to be put inf temporary . posses: 
sion of, the said, gstate, subject to the rules 
‘in fote for gaking securi®y in the cense of 
appellants and defendanis. And if the 
party deposijing,. whose money shall -have 

° e 
oe ae gr i ° ʻo 

° . s a @ 3 y 
@ . ._. @ | E i 


t. LOJ 4y THE. WYEKLY. REĽOETER. COUNCIL RS, LY S 


d ba 1ps ° ° e 


z —e t sf a- oi - : —e °. 
ae velh edited gforesatd, shalf prove Before | that, as Kaminee Dossee. was a childless . 
a compete Civil’ Court thtt PP deposit | widow; the son of Sreemntty*Dossee, whe 
e 


was made in order to pystegt an ia@fest ofl Was ghén a minor, had a reversionary interest 
@ said party which would håve’ be&n: en- ‘inthe talook, -which could enot be sold to 
“angered or damage® by.the salp- of-the| pay a- personal debt of Kaminee , Dossee. 
estate, he shall be entitled ‘tos recover ‘the | When the interven ti8n took pl&ce, ite appears ° 
amount of the deposit e@ith intenes®. frorn! that then, for ghe firs? time, the holder of the 
tHo -proprietor ‘of the said estate.” .(Act+decree mised theelaim that, wè the. talogk 
No. I of 1845, Sectfon 9). | in its entirety had been saved from sale py 


: : : the payment of- the *arfears of tee revenue, 
$ a aen ae ‘the talook ingts:enfirety wasdiable to be sold. 
agnin8t the land, which it.leayos tothe then | order toe obtain a a a soa af: that > 


aXe ° amount. ° o s ° 
fzlating law. o , ' This question was brought before the Prin- ™ 


cipal-Suddew Ameen in March 1856. 

. He was of opinion that, under that decree, 
the claim could not be maintained. Ee refers 
toa cas in the Sudder Dewanny Adawlut, 
a decision of 16th May-18@I, which deter-- 
minés that a decree against a Hindu widow: 
cannot be.executed against the estate of her 
deceased husband, except when it is clearly 
specified in the decree ‘that dhe estate is 
liable. for it. “The case, when referred to, 
fully bears out” thisg c8nstruction.® The 
words of the judgment are these :—“The 
decree is against B for himself—not against 
Bias guardian of Ç, then a minor. B had 





mea 






















. : 
3 ° ° -The decre® wRiah was made in,this suit is, 
e as fight be expected, no decree against the 
Thad; bat it iS a general decree against the 
° defendant Kauminee. `I is in these words :— 
| „ “Lee the female- plaintiff get the money 
claimed and interest due. fronfdate of suit to 
day of payment, and “costs, together with 
interést,' according o psactice, from the 
female defenfant. Costs on the part of the 

* female” fendant are charged to her.” 


This decision was appealed from and af- 
firmed; buy the only point Phich%eems to have 
been‘argued and decided In that suit, either 
on the original hearing or on the appeal, was 
whether while the ‘other suit already men- only a life estate as widow, aud the family 

*, tioned was*pen@ing, for an account between property is not liable to sale for the personal 
the same * parties, and in which Kamgnee| debts. Whether this was originally a per- 
Dossee, defendant in this suit, claims a laree sonal-debt--has not been judicially determin- 

ee laue : oher from Gourmonee | ed.’ But the decree as it- stands is against 
Iossee, the plaintiff in the suit, which is the | B personally, and can issue only against 
found&tion of the present. proceedings, plaint- | her and her heirs. C is not her heir, and 
iff,,-gs: mortgagee, before the fact that any- | the: family property is not her property, nor 
thing was due to -her had been ascertained, | can: that property be held liable till a decree 
had. such an interest in the talook as,enti- be given for it.’ (Rajah Harrendronarain 

tled h@ to pay the arrears of the revenue. | Roy, p. 8:) | i . 

e If she had, it followed as of course that) ‘The result of this decision was that the 
ender the 9th Section of the Act I of 1845 ‘application to make the talook generally liable 

* dlreadye meytioned,. she, could recover the {0 pay the debt was refused, on the ground 

” e bmount iw the suit in question. , that the question could not be taken into 
° . Shortly Rfter tl¥s Gourmonee Dossee ag- consideration in an execution case, but that 
sìbned the ,decfee an@all rights under it to| the question ought to be determined’ in a 

š men@etchunder Ghose, the son of Anungo. | civil action. This ořder was affirmed on 
e°  narĝin Ghose, in consideration of the money appeal. Shortly after this ‘the present ap- 
lent to disthatze the, arrears, in whose- place pellants were substituted for Girenderchun- 
subsequently the appellants, the sons ofl 4" Ghose ; and thereupon in . August 1859 

*fundorargin, were substituied, and who | ‘he suit was instituted on which the present, 
havg-all the rights that Gourmonee Dossee | 2PPeal has arisen. I$ was instituted b 

i” .posgessed. aE S _. | George Smoult Fagan, who had been interme- 

-e . diately appointed receiver of the estate of 

Anundonarain' Ghose, deceased, The ptaint 

in this suit is set out in page 5 of Appendix, 
in fhe following terms :—- chi bag 
£ The particulars of the case are those :— 
“The defendant Gourmogee. Dosgee bor- 
owed -n sum of money from. the tstate of 
j tex Aai a . as $ 5 e 
e . 4 ; ar si * es e e 


s ` 


e 2N x’ 


e rela” if Pe e ʻ ` eo 
$. « When execution was sought to be enforced 


ig against Kiise Dosse@, by a sale of the 
. “Whole ¢algok, the „respondent Sreemytiy 
Dossee, the -daughter of Hurrololl Mitter, and 

? the, mother pf'his fwo grandsons, intervened 
ma ‘éo prewent the salp of the entirety, Ansisting 
°, $ es 


CET TE 


L£riey 
e ` e e 








` Anundonarain Ghose, deceased, to pay the 
erent of talo® No. 109, Turruff Kalikapore 
and others, as per the touzee of the Collect- 
‘orate of this ggillah, the annual sudder 
jumma of Which is 25,780-34 rupees, for the 
p: protection of*her inter€st as mortgagee of 
e the talook. 


tljs Court iù suit. No. 97 of 1851, against- 
the defendant Kaminte Dossee, which decree 
. thd decree-holdgr Gourmonee tgansferred . to 
e Gevind, Chandgr Ghose, the then receiver to 
«the esjate of Anundonarain Ghose, under a 
deed of conveyance executed on the 17th 
February 1855, in lieu of the money due from 
her to the said estate.e When, consequent on 
the exegution of the decree by the said receiver, 
a proclamation for the sale of the talook was 
. issued, objecti®ug were raised by Sreemutty 
Dossee and the fictitious putneedars defend- 
ants, whereupon by a summary order passed 
on the 18th of March 1856, the sale of the 
talook was stayed. Hence has “arisen the 
cause of thisbuft. I, as the present receiver 
to’the estate of Anugdonarain Ghose, bring 
this‘suit to recover the amount of the said 
decree, together with interest and costs ac- 
cording to the scale below furnished.” 


But this plaint does not seek to obtain a 
determination that the money paid for the 
arrears of the revenue constituted, a charge, 
upon the talook :all that it does is to consti- 
tute_a suit torecover the amount of the de- 
eree, with interest and costs, and to have the 
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For the *recdvegy . of the -said | 
m of monky, she obtained a decree from: 


coe a LYOL Vill. 


‘R 





>» 


. b A 
in h8r"charagter as*posses@ty, to ENEA $ all e 


‘the issu in? favor of ethe’ Maintiff with 
costs, Maectwedwthg plaintif and? Karminge 
Doss& and Sreemutty Dosseo. rom *this 
decree ap appeal wa® preferred to the High 
Court of Judicature, when on the 13th De- 
dombér 4862, n @ecree was pronounced re- 
versing the decision of the Court below. °It 
is important to observe” that, in the opinion 
of the Gudgesgof the High Court, they had not 
to decide the question whethga, Sy pyyment , 
of the rent in arrear, the pérson wifo had 
such an interest in the talook gs to entitle 


him to pay the arrear, and who thereby saved ea 


the talook from béinge sotd? did not thereby 


acquire a lien or charge ón the, talogk to the % 


exten? of the money so paid and. intgrast e o 


thereon, but thatthe quesfon they pad to 
decide was simply and merely whether that # 
equity *could be enforced in a suit brought 
under the provisions of Section 9 of,Act I of 
1845, which wa8 c8nffied tp the object 
authorised by that Section, and whieh did, 
not proceed against the personsewho had an 
interest in the property in succession after 
the death of the wjdow in possession. This 
will appear plain by the passage in the judg- 
ment-at the bottom of page 176, ang ‘top of 
page 177, which is to this effect, viz.,—‘* The 
only point which we have ®o désermine in 
this appeal is, whether as the decree in the 
suit brought against Kaminee Dossee by 
Gourmoneé Dosses for the recovery of a su, 

of money paid to protect her ow: interes s 
ns mortgagee, and to save, the estate on which 


talook sold for that purpose. The manner she held the mortgage from sale, theugh 


in- which this is put by the Judge of the Civil 
Courtis that the suit is, by the agreement 
of all parties, wholly contingent on the de- 
cree obtained in the first suit. He states 
that the deeree “ was not one in restriction 
of the remedies open to the plaintiff, so as to 
confine the decree-holder to remedies. persdnal 
to Kaminee Dossee, she was in possession of 
the.estate. The action was brought against 
her in that character and capacity, and the 
law makes the proprietary interest responsi- 
ble for any sums advanced to protect an 
interest in the estate. The decree being 
passed upon the recitals in the declaration, 
- that cannot now be impeached upon state- 
ments thatno mortgage existed; we must 
take the fact as found, the case having gone 


personal in its terms against Kaminee Dossee, 
does or does not, under Section 9 Ag I of 
1845, give, to use the Judge’s terms,*to the 
decree-holder a statutory lien-on the estate. 
Were the case one of first’ impression, w® 
should even then have little hesigfatio®, leok - 


ing to the plain terms of thelaw, which sgm- e 
ply gives a right of actiow agains% the pro- e 


rietors of the estate ¢n dectaring that the 
decrea in a suit brought under ho Section, 
of the law above citedis only a persqnaL®ne, 
and gives no equitable lien off thd estate so 
the decree-holder, so thgt the property éistlf, 
in the hands of the person on whose accofine 


the payment was made, or an purchaser 


-_ 


from him, is liable for the amorfat decregil.” gine 


They proceed to point outa distinetion + | 
between the case gited by,ethe respordent Soe 
* 144.) > in that appeal and the present cage, and, the} « 

tt Or aes ° |decide that the decree against Kaminee, , - 
- The Judge then proceeds, after showing | Dossee was a personal one against her, afd e *, 
that the action avas one, not merely personal | that consequently the actiou of the Court “in tote 
against “Kaminte, but that it also bound her, execution must be confine& to her »iigerest e 


to decree against Kaminee, as the party in 
possession of the estate’? (Appendix, page 


. 5 
e e- 
e 2 . 


r 
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—e-4 
in in hir Tysbartd’s e &nterest in the estads, ennd 





les 5 v 
fete e e 


fo “the or enal suit, and brough? to enforce 


that, i the rights of Kaminee’ 8 _ Tusbgad i in the’ and extend the decree so obtaj#ed, is also e 


estate, or the portion of wio Stato ups; which 
an. equitatte lien was neguifed, cannot be 
brought to sale. They, therefore reverso the 
degision- of the Court b&&y, and allow thè 
appeal of Sreemuttg Dossee with costs. 
Upon the fullest consideratiog thag their 


. Lordships fate been able tœ give to tbis 


"possession of the talook. If the person whi 


ate slrendy sited. K 


case, they ye "of opinion the Judges of the 


igh Court @ Te to a correct conclusion 
e 


as te the consiruttfn ef Section 9 of Act I: 


e 
of 1849, and*the decision of the High d Court 


was? correct, “ane ought to be affirmed. 


` 


e 

They repeat that itis not, in their opinion, 
the questi@n whether fhe person who pays 
ethe amter of the rent does not acquire 
thereby a charge on the talook which he 
saves from,sale, but whether, # he seek to 
enforce that right, he must not do so ina 
suit pr@perly framed for that purpose, and 
not, merely*in sesuit which is confined to a 
personal remedy 





£b pays the arrears of rent seek repayment 
only ‘under the 9th Section of Act “I of 
1848, as against the person in possession of 
-the talook, who has but a limited interest 
theret, and confines his suit to that object, 
their- Lordships concur with the opinion of 
The High Court that the decree © so obtained 
‘against te Person in possession can only be 
made effowftial Jasiinst the property of that 
erson, including such interest as she had 
in ‘he Mglosk. | k 
se . : 
° Tiat po was thé character of the ‘suit 


in ‘this cas originally is shown by the 


“pleadings in the case, and Wy the observa- 
e.’ dion®-of the -Zillah Judg in the passage 


"© That the » presens § suit, in which. this ap- 
* “peal iw presented, was only one supplemental 
e., 













against the person ein 


showa by the consideration of the plaint . 
itself, and observations- alrchfy aited of the 
Zillah Judge in pr€nouncing* his «decree, 
which fact is cenfitmed by the obsertation of 
"the" Judges in the High Court. Areiv Lord® 
ships think th&t it is Sen possible, fogthem, in E 


upset a decisién -of ghe Higif Ofart which, 
in substance, only affirms that an ‘action 
brought unger Section 9 of Act I. 1845, is 
only a personal action, ‘and that in an action 
which was personal against Kaminee Dossee, 
as the possessor of the taloofe daly her pro- 
perty and her interest in the talook can be 
affected, and that an equity which the plaint- 
iff possessed and which she might have en- 
forced against the owngrs jn reversion _2 180; 
cannot be enforced agaifiet them in a suit 
brought to extend and enforce a personal 
decree obtained against the possessor of the 
limited interest. 


Their Lordships wish it to be understood 
that they leave unimpaired the general rule 
that, in a suit-brought by a third person, the. 
object of which is to recover, or to charge 
-an estate of which a Hindu widow is the 
proprietress, she will, as defendant, represent 
and protect the estate, as well in respect of 
Io 
the ‘present case she is charged by the plaint- 


her own as of the reversionary interest. 


iffs ‘with having sought to destroy the ‘estate 
by causing it to be sold for arrears of 
revenue. If sucha charge be true, the rever- 
sioners are entitled to recoup out of her life 
profits the money which is advanéed to avert 
a sale, if they redeem, as they are entitled to 
.do, theactual sal vor; aud it would be obviously 
inequitable fora person with such knowledge 
of the dealings of the proprietress, deter- 
mining to salve the estate, to seek indirectly 
its destruction by a sale of the whole estate 
under an ordinary execution, 
‘e 


withovy 
; ; 


` 


"X 


° 


case where tite Peepundents d@ not appear, to’. 
e 


. 


— as e 





era: 


giving the® reversioners tho meaus of pré-. 
etecting thé® interest by making them 
- parties’ toa suit the object of whichy by a 
mortgaged wh fdvances to save the estate, 
should » properly be & have an” additional 
charge declared in his favor on it, subject, 
to redemption, and, ir default * only of 
_redemptiog, seeking a file. s 
° . © 
*Thote fpi&ships, therefgre, will Dinbi 
advise Her Majesty that the ARDERE ought 
to bé dismissed, 


” 


e e; 
The 17th July 1867. 


Present: 
© 


Thee Master of tha, Rolls, Sir James W. 
Colvile, Sir Richard Torin Kindersley, 
and Sir Lawretce Peel. 


Ifooktearnamah (execution of)—Ab- 


sence of legal proof, 


` On Appeal from the High Dert at 
Calcutta. 


Seetul Pershad, 
versus 


Mussamut Doolhin Badam Konwur. 

I 

. Ld . 
The issue being asto whether a certain Mookfear- 
namah, which purported to have been signed by the 
respondent was valid or not, the validity of the mook- 
tearnamah was pronounced against, as there was no, 
Tegal proof of its execution, and the absence of legal 
proof was ‘not compensated by any legitimate inference 
arising out of or by any of the facts disclosed by the 
other parts ofthe case, the whole of the transactions 
relative to the execution-thereof being of very question- 

able character, ` 


Tas is an appeal from a decree of the 
High, Céurt of Judicature at Calcuéta, 
which reversed, the decision of the Civil 
Court of Shahabad, The question to be de- 

e e 


P e 










e a ` 
ae t—e— mee 
cided ¿$ thisæase isethe vadity” or igvalliity 








of a mot tentnamah, appearing Ko have been 


exec rie by the @espondent in favor of 
Hazaree Lull. "The gxso, as stated by thee 
Appellant, isto sa effect; — 


Five "rothorn. of the name of Perskad 
Singh, had been own®èrs of a talook in the 
zillahæf Shehabad, called taloofs Rooppoor, 
One of them, *Kaleo Persh Singit, died, 
leaving surviving him the respendent Dool- 
hin Badam Konwar, ne evidoy. i ree 
Kishen Pershad Singh, one of. the surviz- è 


wg bothers, was sean ie. a’ oœ 
e 


The Rajah of Dodmrac, who wl con- y 
nected with the family, the’ respondent being 
his sister-in-law, obtyjneg n decrgs against 
the co-sharers in the talooR fog money 
borrowed from him by Kishen °Persh'ad” 
Singh to pgy the revenue in arrear. This 
decree ‘bore dat@ 28ıd Decentber 1852. 
Before 1860 the appellant Seetul Persha‘l 
had obtained a decree in like manger against 
the co-sharers of the talook, aud another 
creditor, named Ram Pertab Singh, had 


taken to enforce these decrees until. 1860. 
In the early part of that year the Rajgh of 
Doomrao obtained an order for the sale of 
the talook to satisfy his decree ; but paor to 
the sule he purchased the two other .de- 
crees obtained against the eo-shagrers of 1% 
talook. ° ae : 7 
The talook was sold on éhe 2adrdaly 1860, è 
aud the Rajah of Dddmrao ° was tte pure 
chaser at the sum of 64,000 rupeés.. Perper e- 
upon the appellant alleges that’an’ agreement 
took place between tle respondent Baim 
Konwur and thé Rajah of Boomnrao, by 
which she was to be put int&? possessign of. s, 
the talook in the following manner, . viz ; s 
That the respondente BadameKon wit was, a 
execute the mooktearnagah in questfori, ap- À 
pointing Hazaree Lall, whs was a servaht Šf e 


hers, her mooktear, to, Dorr ow „180, 00g: e 
» 
e A eo . 


Pi ° S 


obtained a third decree. No steps wie "~ 


. 1867] o X Privy 
` E ; 
rupees from the appellant, to be paid to thé 
Rajah ‘of Doomrao 3 that _therdhpon the 
Raih, was to eXecute an ullan@mah of the 
mlok ie favor of the respondent; that then 
arte Lal was to execute a kistbundee, or 

e igstalment fond ov*the part of the respond- 
‘ent, and tog deliver this to Seetul Pershad, 
wo” the appéllang ; and, finally, that a farming 
we; pottah, an the fart of the respondent, was 
©” |. “to be exeented in favor of, Mussamut Dool- 
e .aifine-Champa Konwur, ata rent of 19,000 
© ropes per minum for forty-six yenrs, of 
which rent 44,725 rupees were to be applied 


Sin Pagment*of the Gavernment revenue, and 

























e 4,600 rupees for, the liquidation of the 
° pringipal Amóůntof the instalment debt. 
é tetgl- amount of.this is 18,725 rupees, 


aich woutd leave a kalance of 275 rupees 
+ for the responden 
., The appellant further. alleges that upon 
. this argangement being come to, and for the 
gurpose of? carrying it into-execution, the 
e three instruments were executed, viz., the 
gift qf the talook to the respondent, the 
widoW ; the lease to the respondent, 
Champa ; and the kistbundee, or instalment 
bong, in favor of the appellant, and that the- 
- amount of 1,80,000 rupees was paid to the 
Rajah of, Doomrao, or the amount was ac- 
-S Auotad for to him by Seetul Pershad, who 
acted as a general banker and «vas also thé 
treasurer of he Rajah of Doomrao. e 
e . ` 
s The apptilan? further alleges that Champa 
Konww, the lessee, entered into possession 
of the talook, paid the first monthly instal- 
ment to tie appellant, @ut paid nothing 
more; thereupon the appell&nt paid the 
Government, revenue, and instituted the 
e suit fo recover against the respondent the 
sum of 1,9%,000 rupees for priacipal and 
interest nthe deb? due f him, and also 
the amount paid by him for Government 
revenue, with irfterest. Sucheis the account 
of the transaction given by the appellant, 
ane sought to bf&established by the evidencg 
` prodnegd. The respondent denied thit she 
eve granted or exeqited nny mookhitear- 
°enamah to Bazate8 Lall,’or to any other 
Sperson. ‘Wéiesher she had or had not execu- 
ted this mookhtearnamah was the first, and, 
indeed, the gely material issue settled for 
“adjudicatioff in this case, e ee? 


In support of the eppellant’s case, the in- 
steument-itself was produced, purporting to 
- be signed by the respond@#, and to begattest- 
ed by three witnesses, BhojMvun Singh, 


Rooghoonath.Sitgh, dd Baboo Hurrechur- 


i@ufrn Singh, and ta be signal, sealed 
e e % ote ® 
b à e Mi Ga 
fe ay le e le ` 
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| Khazi’s) presence. 
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and registereé by the Khazi of Clftinpoor, 
The appellant calltd as a witness the Kha- 
zi himself, from whose deposition if appears 
Ghat the instrument was brought f him by 
Hurrechurchurn Singh, ready executed and 
attested by Bhojawun Single and Rooghoo- 
nath Singh, both of whom accompanied dim 
on that occasion. The Khazi deposes that 
Hurrechureburn Singh told him the reasons 
why the instrument had been executed by 
the respondent ; but he does not state that 
Hurrechurchurn Singh, or either of the two 
witnesses who had thon attested if, repre- 
sented that he had been present at the exe- . 
cution of it. The Khazi further deposes 
that he knew Hurrechuichurn Singh of old, 
and therefore he caused his attestation on 
the mooktearnamah to, be made in his (the 
Horrechurchurn Singh, 
on whose representation the Khazi seems to 
have relied in registering the instrument, 
wasmot produced as a witness in the cause. 
The appellant alleged that he was kept ont 
of the way intentionally to defent his (the 
appellent’s) claim, but no evidénde was 
adduced in support” of that allegation. 
Bhojawun Singh, one of the witnesses to 
the instrument, was summoned as a wit- 
ness by the appellant; and a person answer- 
ing to that. name appeared before the Civil 
Court ; but he declared that he was unable 
to rend or write, and that he knew nothing 
about the mooktearnamah. ‘This person 
having been confronted with the Khazi, the 
Kbazi déclared that he was not the witness 
who had appeared before him. The real 
witness Bhojawun ‘Singh was not pro- 
duced. - i 


; e 
` The, remaining witness, , Rooghoonath 
Singh, stated that he could fot read or 
write, and denied that he had attested any 
mooktearnamal. Steps “were* taken to con- 
front the Khazi with this Witness for the 
purpose of identifying hit® „but without 
success. The appellant says fhat the. wit- 
ness had absconded to avoid ‘identification. 


| Neither the appellante nor,- the respondent 


produced oreexaminéd Hazaree Lall, the 
supposed mooktear. . The appellant- states 
that he made ewery effort to dqaso, but in- 7” 
effectually, and he suggests thas PMnuznwea ø 
Lall was kep® out° of ‘the way by the res-,° 
pondent, whose*servant he was. @It is stat- 
ed in the judgment inthe High Court ®f 
- Judicature, that àe was forthegming afta 
the decision ofthe enge in the Civil’ Court, ¢ 
but no. attempt Pas made on githereside to .@ 
produce „him for exminatio® when the case Pes 
was heard on appeal. oo oœ 

e 
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n In the circumstances above stated, the | ‘respondent is inconsistent with the ahgence of 
Judge in the Civil Cour? disregarded the | any chan@e in the ebooks of the C Nlectcr, 
ubsence bf legal proof of the execution of | and with tte Government r8ventie beigg estill” 
the mogkfearnamah by the respondent, an®| paid by Kishen Pershad Singh. ° © o 
. considering that the rest of the evidence : bg 
afforded the atrongest presumption of its 
geminencss, gnve,a decree in full to the 
appellant? Qn appeal to the High. Court’ of 
Judicature this judgment was reversed, the 
Cotrt finding that the’ execution of the. 
mooktearnamah was not proved, and that 
the absence of legal proof was not compen- 
sated by any legitimate inference arising out 
_ of, or by any facts disclosed by, the other 
parts of the case. -7 


a * 


In addition to this, the decree taken’by sa ' 
consent in 1852; the purchase of the dithen -° 
decrees, one from thé appellant, and ‘the, ` 
other from a®strauger; the delay iv enford. , % 
ing them; the circumstance that” Hagaree “er 
Lall was the mooktear of Kishen *Perghay i 
Singh and of all the co-sharers; thutetha e° 
respoudent as well as Champa Konwur, .the 
‘person to whom ‘the lease.of the Yaloole if 
granted, are Indies sedluded in the zénama, © 
5 _| and never appearing in pudlicey all pre cit- 
` With this opinion their Lordships concur. | cumstances which cast a grave" suspigiots y ba 













They agree with the learned Judges -of the | the case, and tend to support thess&gcesti £ 
High Court in considering the whole. óf the | of the learned Counse for the respongedt, 3 
transactions relative to the sale and subse- | which also seems to haveNbeen Moptad. by 
quent gift of the tulook in respect of which | the Judges of the’ High Court, wiz. thas ° 
the loan was incurred, as transactions of a | the whole transaction was a schéme @oucocty « 
very questionable charachter. ed between the Rajah -of Doomrao an@ 
Kishen Pershad ‘Singh, to whom he was © 
allied by marriage, to make it appen, that 

the estate had been bought by the Rajah, 
and that it did not. belong to the’ Pershad 
Singh family, while the réal ownershifand 
possession were to remain unaltered. « i 


The claim is made for 2 lacs and 9,978 
rupees ; this amount includes the payments 
‘of the- Government revenue, yet the pro- 
perty was sold by.auction’ for 64,000 rupees. ; 
The Judge in the Civil Court considered 
the discrepancy’ in value between 64,000} ° i ak 
rupees, the amount of sale, ‘and the 1,80,000| The'mooktearnamah itself is taken tofo 2. 
rupees, the amount of the loan, as evidoncé [registered by the Khazi and -not by -the 
that the sale was coilusive ; but their Lord- | English Resident at Agra, as the other deeds 
ships see no reason to assume that, one sum | were. The witnesses to ghe fhstrument > e, 
more-than the other represents the real value | itself are three, two of them are’ unable to 
of the talook. The Judges of the ‘High | sign their own names, and their att®station 
Court considered all: this a mere paper trans- | is worth next to nothing ; the third, Baboo 
nction, without any real transfer of proper:| Hurrechurchurn Singh, only sigmed thé in- 
ty. 'e The following circumstances “in the | strument at Phe. request of the Khazi, and 
case muy be referred to as confirming this | does not pretend to have been present when 


. - eos Paes e ‘ 
view. “The®deerce of the Civil Judgé in| the respondent: signed. In tath, Siero is? - 


favour of Seetul Pershad includes the pay- : 
ment of the Government revenue, but the | 8° attempt whatever t Prove the Signature 


receipts productd are given in the -name of | of the gespondent herself by any. -one pre- 
Kishen Persha@? Singh, the manager of the | sent at the tin’ of such sienature. ~ . 
co-sharers. fe appears that no.change hasi. a e >? “ig: ° : 
been ån the Collector’s books,- and that| e Ongthe review ofeall tif ectrcumstaffces e o 
Kishen Pershad Sing remains now, ag he| of the case, their Lordships ¢dncu® is th e 
has Reretofore been, the persotidiablo to: pay opinion efpressed wy ely Judges of the'e . 8 


the Government revenue, and to whom the a nee . . te í 
A receipts fo payment gre given. This .cir- | High Court of Judicature, that there is no 


a cumstemcesfiarts seriously the argument on| legal proof of the execution of the mooktear- 
re : i ; i 4 a 
=, witch the appellant maily ræied, viz., the} amab, and ghat the al.sence*ofsuch proof: 
fact that tise respondent is if the possession] | è o, $ 
‘o@ the estate, and tHat ehis if not disputed | 18 not. compensated by uy legitimate infer- 
ences to be drawn from the other facts dig- 


Wy her; Qat'if this possession ig merely, 
Glosedgitf this ca@® Thar Lordships will 


@ nominal, it is consistent withethe view taken. 
igh Court that th? whol ter i . . 
Bony So AA ME whole mallee ar thereforg humbly advise Her Majesty to 


`. nothing more than a paper transaction, while 


- the actual® amt fide possession of the dismigs the appeal with costs, os ee 
e ` > e è 0% f of e e te 


. d 2 i . * of é @ ` a 
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Š The 18th July 1867. . will is set forth in various places in these 
. eee proceedings. It is addressed eto ,Ladlee 
° °  =Present: - ° 


Doss. In it he refers to the illmess he was 
labouring under, and after, *reférrihg to the 
akra of MRajgunge ond the subordinate 
akras, he says :— -@ 


, a 
‘There is no one among my helas (thag 


= ¢ es . i ‘e 
e P The Master df the. Rolls (Lord Romilly), 
e Sir James W. Colvile, Sir Edward 
.¢ *Vaugifan Williams, Sir Richard Torin 
.. ‘ Kindegley, and Sir Lawrence Peel. 
; z : 





Me R ‘ds, my ‘disciples) so fit, wise, eens | ang 
Ce ee. HF, ‘Will—Mohunt. f “ leaving (sie in record) towards religious 
e fy s “ ' 3 . . 
ae : er hs wh men, that I can entrust him with the per- 
aS On appeal from the Righ Court at “ formance of those duties so as to protect the 
eee e Calcutta. “ said immoveable and moveable properties, 
°% On : “ &c., and perform the religious ceremonies 
1 a? Greedharee Doss Mount, ‘after my death ; consequently, I think it 
oe yg ee ee versus “ expedient and necessary to make arrange- 
arene . ` i “ ments during my own life, whereby the said 
» ° . *Nundokishore Doss Mohunt. “ worship and the entertainments of the 
. 5? 2 ° > eeth “ guests, &c, will continue as they now do, 
D, a Waunt, appbinte y will to be his success- | «+ ; i t3 a 
e er nd epresontakive in the’ mehuntship, and as such and wher aby the pr operties anvexed thereto 


® representatiye to perform the religious duties-in the 
usaul manger; and he further directed Z to instruct 
G in the shasters, and when L found himself incapable 
e of fulfilling the duties Z was to appoint G to be 
mohunt in Z’s place. : 


WR present suit was brought by G to recover the 
mobuntship and the lands belonging thereto. HELD 

on aconstruction of the will that it did not give G 
augibsolute, positive, unqualified right at any time to 

the mohuntship, even on tbe incapacity of Z to per- 

form the duties of mohunt; that until Z became in- 
capable, np trust or duty is suggested; that even when 

> ©@7, became incapable, it was no more thana gift in the 
~ nature ofa precitory trust. HEtw-also-that-on-the-evi- 
dence G had failed to establish his own title to be 
mohunt, andghat the present suit wasso framêd that 

e he could @ot in ig recover the mohuntship on the mere 


infirmity of the defendant's title. . 


‘Thegnly law us to mohunts and their offices, &e. 
is tobe found in custom and practice, which is to be 
+ proved by testimony. 


There c@inot be two existing; mohyts, and the office 
_ cannot be held jointly. 


o © TERR Lordships do not think it Hecessary 
to hear Counsel op behalf of the respondent 
in thistase. ae 


_ They have gome to. the conclusion that 
e the decision of the High Court of Judicature 
is Propereto bg afffrmed by Her Majesty. 
e IPis an sppeal from the High Gourt®of 
e *Judicture ht Foyt William, which reversed 
"oe SB Meoree of the d’guctpale Sudder Ameen of 
Zillah East B&rdwan, which was in favor 
of the appẹlÑnt ; and the only facts in the 
cas@to which their Lordships think it ne- 
cessdry tagéfér are those wlfich I am about 
very shortly to’ state. © a 


It appears thate Gopaūl Doss was the 
mohunt of the akra, a religious jnstitution 
wealthily endowed at Rafeungy, in the Zir- 
Joh Burdwan. „In the year 1837, being 

e afflicted with illness Sind expecting ` shortly 
«h® dissolution, he ndg Ifis sit. The. 
e 


a? in’ Ş , ~^ 














he says :— 


“ may be properly managed.” 


“Then, addressing himself to Ladlee Doss, 


“ As you are my gooroo brother (that îs, 


“ my spiritual), and specially since the time 
“ of my late gooroomohassy and my election 
“ to the guddee, you by your ability, wis- 


“dom, and virtue and good conduct, have 
“ satisfactorily fulfilled the several. duties 
“relating to the akras in your capacity 
“as adhicarry (head) of the akras, and 
“ you have authority over everything,—I 
“ have therefore ‘a firm conviction that if 
“you are appointed mohunt in my place, 
“ the properties belonging to those several 
“ akras will be properly managed, and the 
“ religious rites which are performed there 
‘will have perfect justfee in your hand. 
“ Therefore, of my own free will, and in a 
“ sound state of mind, without any compulsion 
“and coercion, I execute thts my last will, 
“ whereby I make the following promise and 
“ arrangement :—If the ‘epresent sickness 
“ prove, which God forbid, fatal to me, you 
“ will succeed mein my absenae in the 
“ guddee ‘as the neyt mohunt, and have 
‘your ‘own name entered as  préprietor 
“ in the records of all those properties in 
“ substitution gf mine, and take charge 

“ all the properties, both reek and spersgnal, 
“belongings to the said g@kras, and keep 
“in safe custody the gold @and silver 
“ ornament® and eplates, and. brass u®en- 
“ gils belonging, to the id at thee 
“ akras, andareceive the outstanding debtse 
“ due to the akPas, and pay the debts due by.@ 
“ them, and, ` thus® representing me every 
“ way, you -will ‘perform the ‘religious: 
“ duties in the usual way. pa nfy chelahs 


7 > . \J 
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‘ (disciples) Sreejoot , Greedharée Doss is 
“ a little ingelligent, but he is of ‘immature 
“ age. 
“ (that ig, the réligious books) for a short 
“ time, he may become a fit person ; therefore 
“ you, shall keep him under you, and in- 
“ struct hiya in the’dhurmo shastro ‘and 
* other books studied by mohunt. When 
* yout will find yourself-incapable of fulfilling 
“ the duties aforesaid, you will appoint’ the 
“ gnid Greedharee in your place as mohunt. 
“You shall not be ablé to act otherwise. 
“ To this purport I make my will, and after 
“ my death any demand or objection by any 
“person against it will not be admissible ; 
“butif, by the grace of God, I recover from 
“illness, then this will shall cease to take 
« éffect, and I shall continue mohunt as I 


“used -to do.” i 


In this case two questions arise on the 
construction of this will, and another in- 
dependently of the will itself, The ques- 
tion on the construction of the will is, 
whether there is an absolute gift of the 
mohuniship - to the appellant Greedharee 
Doss, as soon as be becomes competent to 
perform the-duties, or whether the gift of 
the mobuntship is in reversion after the 
incapacity of Ladlee Doss. The question 
independent of the, will is, - whether, if 
there be sucha gift Contained in the will, 
there exists such an authority within 


the power of a mohunt as to enable-him to. 


make such a gift. 

Their Lordships are of opinion that the 
points which depend, on the’ contents of 
the wil itself mast® be ‘decided against 
the appellant, on the present’ occasion. 


` -They think, in the true construction of the 


will, that it does, not give the. appellant ‘an 
absolute, positive, unqualified right at any 
time to the mohunjship, even on the incapa- 
city of Ladlee Doss to perform the duties 
of mohunt. They think, until Ladlee Doss 
becomes incapable, no trust or duty is sug- 
gested, and that ever? when Ladlee Dess 
becomes incapable, it cannot be put higher 
han Siy Roundell Palmer himself put it, 
iz. as aggiftin, the nature -8f a precatory 
“trus—that 13, ope requesting “Ladlee Doss 
1b perform the wishes of the igsfitor, and to 
apppint the appellant biseuccesgor, provided 
bę&found that the incapacity. which then 
existed in th®’appellant (wbo was net then. 
of sufficicht age to be appointed mohunt) 
“should cease to, exist at the time when 
Ladlee Doss evag unable to perform those 
ditties.» 2 
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If le studies the dhurmo shastro- 


e ` 
: Council. K VIIE, 


Ît is, therefore, clearly unnecessary for 
their Lordsi&ps to consider the second point, 
whether, in péint of law, a grint of n ma ° 
huntship can bé made by anygholder of the . 
officé with the syperadded obligation impoSing, ` o 
on the grantee ,the necessity of following", ° 
the wishes of the grantor eas to thg person 
whom he is to appoint to be his gucdestor , "d 
in that office. = % e aT OTN 


nee à e 
It.is to be observdd that the only law &s a . 
to these mohunts and their offices, functions, *:.° 
and duties, is to be found in cugtom aud - ¢ 
practice, which is to be red by testis “e 


mony ; and no evidencêhas been “adduee 


so 


4 


before their Lordships to show that gny such e~ $ 
appointment has ever been made’ in feveş- e 
sion on any former occasion, " °°? ° ° 


Y 


The only question, thërefqro, whoa thêir o. 
Lordships have to consider $n the pregtrg l 
occasion is, whether in this state ef circum- ° 


stances,’ in the events which hawe subse- 2 


| quently oécurred, the appellant has obtained e 


any right which can entitle him to, be 
placed in that ‘particular situation ofthe 
decease of Ladlee Doss, in the absence of 
any compliance by him with the wisheseof 
his testator or grantor. r 


The facis are these :—Gopaul Doas, nftere oe 
executing his will, died in June 1857, and ae 
therqupon Ladlee Doss was installed or 
invested as mohunt ; and it is to'be obsery- - 
ed that the other mohunts pla€ed the same ( 
construction upon the will that theirgLord- 
ships have placed, by electing him. Ac- 
cordingly so. did tbe Maharajah, who, as 
chief’ benefactor and patron; invested him 
with the full mohuntship, and gave him 
the ticés, or mark of investiture, Hg did e 
not merely appoint Ladlee Dogs adhicarry 
or agent, which acãordiħg®o the coftention 
of Sir Roundell Palmer and Mr. Leith, 
was the extent ef hisauthority. It is plain, 
therefore, that they cogsidered him t be . 
engitled to have the sull nfohuafship, m4 o a 
he was fully invested le Yaad ticca ogcgrd-, 

. o] (Y 
ing'y: °. ~ © ot y oe oe 

Mr, Leith has called theft Lordships’ atee 
tention to some evidence which was intended 
to show that there was a double ticca. Whot . 
the natyye of that double ticca Wæ does not .° 
very clearly appear. This seems to be clear, 
from all the evidence ia this case, as far as 
“it has been brought under their Lordshipés 
Attentien,—that th@:% caungt be two existing 
mohunts $ th&t the office cannot be held 
jointly ; and that, the@fore,*if there was a® 
doublo ticgp af all it gust have been a idea 

© 
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of ethe office in reversion, after the exist the- présent Appellant ' to ‘succeed in this* 




















ci 
efice the. „incapacity: of Ladle’ "Doss bo} capes he must’ “Suéceed fy force of his sown 


priom the daties. ` “Bat the evidence’ upo ! title, and not by’ the’ inflemity “of the® re- 


spondent’s title. a ` 5 ; 
\ s tiy 4 wt < ` 


n 


va thaepoint, and the fiw adduced ` upon the .@ 

3 faib entirely | 

parin nae a E ‘Mr. Leith’suggested that the- mohunt, on à 9 
th that h 

fo satiedy, ae sie Paes pete ‘any person- conected with: the” establish- 


l t s according t the rules and 
i vot tang ate aes : ‘ment of the akra, would” have, a right to 
` d f ghése mohunt that uch aA 

: cato poet e gc s, K any : contest the, appointment of the respondent 


` 


a moppathi can be iven’ in. reversion. i BER D of 
3 5 .'. | as mohunt, and he insists thdt it has become . 
t 7 s , ` 


e. e on 


,. y a 4 ther éfore consider that Ladlee Doss 
yas wsted ys iie eyin nt o£ the- akra. ` 


necessary, that that question-should be“deter- 
mined, If that be so, their Lordships arè of 
(3 d . 1 i 


: gpiaion that it must be raised in a, suit pro- 
* this Was the view also faken in the Court 


perly framed for _that purpose. Without 


pu Hadia when ths suit was instituted i in Sept- |; expressing any opinion upon the point itself, 
/ 


ember 1969 by the appellant ägninst Lad- 


, , they are of opinion that this is not a suit 
- lee p= insisting that he was entitled to 


properly framed for that purpose. a 
. be appointed on the ground that he wis eae k : 

Their’ Lordships observe also, that the 
-dudges. ofthe ‘Court. of ~Agpeal; the High 


t ’ 
Court of Judicature, make use of these ex- 


athen ecapabley and that his right arose as 


Se ee OS 
~ goon as he was so, He appealed : from that 


ri 


ecin, and ail agision sas afir med; 
e° . . ° ~ ye 7 5 cine 4 
pressions, which are strongly confirmatory 
Mr. Leith He withdrew his appeal, 


5 © 


of this-view of the case, “We can under -. 


f > ah. ore : . 
The Master" of the Rolis. Yes, the with, stand,” they say, “a gu being broughg 
drew the Jae but not till after the 


’ ` death of Latjee Boss..g e 


to set aside the election of the defendant and 
“to order the mohunts to, make 2 new- elec- 
3 © 
Jadeo Doss died dn the dth of N T A 


1860, axe Upey hæ deag Nundokishore 


| tion; bat this was not a stit to- æt asiđe the 
election, but to. put the plaintiff if possession 


of the whole estate. So it was in the ease ’ 


i " Dpseerecaived thé ticoa z ©.. 7] cited. Te was a suit to recdver the office of 
e 2 -ev $ 
3" oe i E @ ge, ; mohunt, togethér with the lands attached to it. 


o. 
*. OO ebondalgos ae piopio that iti ea Supposing we’ houal thio ‘election ef tho pto- eve 


nof necessary for séhem—nay, mqgre, thatit sent defeñdaŭt a® improper ne, Sag aa k 
_is very undesirable for them, to gonto the " thority have we to "directa new election 7 o» © 
e 


question of whether thB. rèspondent ` was 
‘duly appointed. 'mohunt or fit. They “ast 
of opinion eo thas is wot the question 
De waei ha have to determine; ewehoned her havé a had to consider se upon 


` N {i LA V 
Da a` 2. 6 t’ 7 2 a X Se ` rs 


ae ._® io, 
~- ( 


This is the view aw hich their Tprishipe 
took - of, the ĉase below, and thaig Lordships a 


1 


u l aT 
"9 /* 


we : ; l , 
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E p 
the ¢ase brought before them the appellant before them of tlee facts which have are j` 
e - 
Imamade Gyt his title? sa 


I is not “for them to consider whether he to detail *with greater minutqness), thes t g 
appellant has completely» faled | in ‘thë at-' 





throughout (which they think it vapdessery 


. ‘has shown any infirmity whatever “in the ; 
e 


e title of the respondent, but whether he has | tempt to’set up his own éjtle? and taty eons 4 


made out a satisfactory case to entitle him | sequently, th decision of the’ Gote, below, 


to recover the office and the land and pro- which simply asserts tha? he has failed ‘to.’ 


perty belonging to. the office of shine \ establish any title, of his owp; ough tobe ` 


Upon a complete review of the case, their affirmed ; and their Lordships w will ihebly® 
Lordships are of opinion, both on the con- | advise Her Majesty to’ direct ihet i 


_ struction ofthe will, and the evidence brought peal be dismissed With costs. ~ 
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